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216 | Buddha Misir v. Bhagirathi Kun, f 
war 42 936| 282 | Emperor v, Bakhtawar aa | 43 832 
219 | Kirpa Deviv. Ram Chandra Sarup 43 531] 284 | Emperor v. Yusuf Husain 44 675 
221 | Emperor v. Chhote Lal $e To be 292 | Muhammad Ishaq Khan v, Muha. 
printed mmad Rustam Ali Khan 44 88 
228 | Habib-Ullah v Manrup 43 6514] 300 | JagardeoSingh v. Ali Hammad !44 919 
236 | Ahmad Khan v, Musammat Gaura | 43 518! 307 | Emperor v, Ram Das a 144 682 
238 | Fazl Ahmad v. Rahim Bibi To be 314 | Kallu v. Sital 44 717 
rinted 322 } Muhammad Niaz Khan v, Muha- 
246 | Bharat Singh v. Tej Singh ... | 43 636 mad Idris Khan 44 227, 
256 | Moti Chand v. Lalta Prasad 44 596} 325 | Gokul v. Mohri Bibi | 44. 1005 
271 | Kallu v. Sital 43 823] 332 | Hamid Husain v. Kubra Begam 44 728 
279 Moik, In the Goods of Mrs. B. E. w.'46 8651 338 ! Tilak Ram v. Dalip Singh 44. 739 
16 ALLAHABAD LAW JOURNAL, ror May-June, 1918. 
377 |-Ram Baran Rai v. Har Sewak 449 ; Deoki Nandan v. Gapua 46 373 
Dube a | 45 488| 451 | Balgobind Rai v. Sheoraj Rai 46 376 
388 | Emperor v. Bhagwana .. 145 513 | 453 | Sahdeo Rai v. Emperor .. | 46 522 
384 | Mithan Lal v. Chhajju Singh ... | 45 629 | 454 | Alamdar Husain v. Moti Ram ...; 46 382 
388 | Chhote Lal v* Emperor 45 5001 456 | Mohni v. Baij Nath JAG 294 
390 | Kunj Behari Lal v. Bhargava 458 | Jai Narain Lal v. Emperor w | 46 407 
Commercial Bank 45 462] 459 | Bhup Singh v. Jai Ram 46 387 
394 | Banarsee Das v. Sheodarshan Das 462 | Hingo Singh v. Jhuri Singh 46 390 
Shastri aa | 45 4511 465 , Gumanan v, Jahangira 46 186 
407 | Bhagwan Din v. Mahmud Ali ... | 46 509 | 468 Puttu Lalv Ram Sarup 146 190 
409 | Ganga Pershad Singh Rai Baha. ` 472 | Inayat-ullah Khan v., Hashmat- | 
< dur v. Ishri Pershad Singh ..|45 1 ullsh Khan 146 193 
414 | Maha Ram v. Emperor .. |45 6519 1 474 | Ram Das v. Emperor as ee 46 302 
426 | Gauri Sahai v, A. C. Bahree 45 985 [ 476 | Abdul Rashid v. Emperor | 46 402 
428 | Maturwa v. Emperor 46 166 | 478 | Surendra Nath Mukerji v. Em- | 
429 | Hamida Bibi v. Fatima Bibi 45 9911, peror 47 659 
4982. | Deo Saran Tewari v. Emperor .. | 46 48! 486 | Hait Ram v. Ganga Sahai 146 290 
433 | Fazal Rab v. Manzur Ahmad 45 773 | 488 | Sukru v. Emperor 4G 294 
437 | Muhammad Iltifat’ Husain vy. 489 | Khubi v. Bakhtayal 46 414 
Alim-un-nigsa = | 4&7 562] 490 | Mewn Ram v. Narain Das . | 4H 158 
438 | Muhammad TIltifat Husain v. 492 | Chithru Singh v. Bhagwant 
Alim-un-nissa 47 561 Singh aa ! 46 103 
440. | Mohammad Zaki v. Municipal 493 | Jaint Singh v, Gosain a | 46 85 
Board of Mainpuri „| &7 577 | 495 | Jhunku Lal v. Bisheshar Das "46 71 
44) | Dhara Singh v Gyan Chand 45 761] 498 | Raja Ram Singh v. Emperor 45 1005 
443 | Nathu v. Tulsha na | #5 728 | 499 | Muhammad Ali Khan v. Raja 
445, | Har Kesh v, Emperor | 45 687 Ram Singh 
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` ‘Rewachand Ramrakhiémal ... 


INDIAN CASES. [1918 
16 ALLAHABAD LAW JOURNAL, ror May-Jovs, 1918—oonold, 
Bhagwan Din v. Emperor na | 46 160] 538 | Doobar Tewari v. Emperor  ... | 46 412 
Nanhe v Emperor - .„. | 6 295} 5387 | Radha Kant Lal v. Musammat 
Jaimal Singh v. Shib Saran l ee Nazma Begam . | 45 806 
| Singh vee | 46 1151 548 | Chaturi Singh’v. Ramia .. JAG 893 
Tota Ram v. GopalSingh -- °.:.-| 46 161.557 | Deodatt Singh v. Rum Charrittar | 
Chitan Singh v Baldeo Singh .. | 46 75 | ati 46 £97 
Saiyed Muhammad Razi-nd-din 661 | Sundar ‘Krinwar x “Ramgbulam 467500 
v. Raghubir Prasad 4G "821 £64 | Nanlakhi-Kuar v. dai Kishen |. 2 
Laita Prasad Chaudhry v: Gokul - | Singh me os ` wo 46 "905 
' Prasad | 46 126 1 -567 | Jaguji,Raiv. Emporor. we | 47 72 
$ Girdhari Pasi v. Emperor .. | 46 145 |- 589-1 Jyotidfasad Singh Dod v, Kumud 
Man Mohan Lal v, Gopi Nath ... | 46 103 Nath Chatterji 45 827 
Rahmat-un- Nissa Begum v. 576 | Rajkumar Jagannath Prasad 
Price. 45 568 Singh v. Syéd Abdullah we | 45 7 
Debendra Nath Das v. Bibudhendra 581 | Suraj “Bhan-y, Hashim Begam ... | 47 908 
“ Mansingh Bhramarbar Roy 45 411] £84 | Umrao Singh v. Umrao Singh ... | #7 905 
Amir Hasan Khan v. Emporor ... | 46 150 587 | Musleha Bibi v, Ram Narain Ta be 
Ram í handra Naik Kalia v. printed, 
Raghunath Saran Singh Deo... | 4G 101 | 560 | Deo Narain Singh v. Sitla Bakhsh | 
Ram Hichcha Prasad Tewari v. A Singh is 7 891 
Raghunath Prasad Tewari ... | 46 83] 592] Radhey Shiam v. Behari tal ... 4 47 894 
Makhan Singh v Jahan Kuar ... | 46 67] 596 | Karim-ud-dinv. Emperor 47 567 
Jwala Prasad v East Indian Rail- €00 Harnam Singh v., Emperor | AT 8757 
„way Company , „œ | 46 99 E - A 
; 42 I. L. R. BOMBAY SERIES, ror Mar-Jox E, 1918. 
Lakhamsey Ladha & Cu.v. Lakh- | 246 Bapuji Ramchandra Kulkarni ¥. { - 
z, michand Padamsey . .| 40 148 | Guja “alu Dhangar . -> ....| 4A 908. 
‘Raja Bahadur “Motilal Shivial ‘| 254' Abdul Rahiman, In re uae | HA 342 
v. Poona Cotton & Silk Manufac-|.: ` 257 | Balkrishna”Sambhaji- Ghate v.. 
-~ turing Company | AE 246 ` Dattatraya Mahadev Ghate ... | 45 580 
Abraham E; J. PAN v. 260.' Ramchandra Gangadhar Karve l 
Sarupchand Hookamchand ...| ÆI 256 `] z v Mahadev Moreshvar -Phad- i 
Emperor v..Punja Guni > (44 449 | D nis | wt 4A 913 
20 BOMBAY LAW REPORTER, TOR May-Jone, 1918. = 
Bhimanganda Konapganuda Patil 481 | Narsingrao ‘Konher Inamdar v. 
v, Ianmant Rangappa Patil... | 46 10 Bandu Kri-hna- Kulkarni ... | 46 107 
Ganesh. Amrit Dhokrikar v. 495 | Narsinhbliat í hintamanbhat v. > 7, 
Rangnath Manohar Pan- Bandu Krishna Kulkarni... | 46 113 
sare 49 | 502 | Thakar Sri Sri Radha Krish- |` 
Anant Narayan. Deshpande y, | ne Chanderji v. Ram, Baha- 
Ramchandra Gangadhar Desh- ae - dur 
pande 46 4] 509 | Saudagar Singh v. Pardip Nara. 
Janardan Govind Karg euppikar ` y. ~ yan Singh 
- Narayan Krishnaji Karguppi- 514} Sri Sethuramaswamiar v. Sri 
kar o 468 E6 Meruswamiar 
‘Bai Nematbu v. Bai Nematal- 524 | Anant Ram v. The Collector of 
_ labu ` na | 46h 14 _ Etah p SETT 
Ramacharya Venkatramana- 528 H. H Mir Abdul Hussain |. 
charya v. Shrinivasacharya Khan v, Musammat Bibi- Sona 
Venkatramanacharya 46 19; Dero. ' oe 
Manju Mahadev Shetti v. Shiv- 641 | Krishnasami Panikondar v. 
appa Manju Shetti a | 46 122. S. R M. A. R. Ramasami 
Bala (enuji Navale v. Balvant Chettiar 
Laxman Chatpande 46 140] 546 | Amrit Narayan Singh v. Gaya 
Ganpati Ranu Kolapure v. Sevak- < ; Singh 
ram Mangukhram 46 . 161 | 553 Tarini Charan Sarkar v. Bishun 
paor ia Chatrabhyj ' Marwadi : _ Chand. > 
Sadasuk Savatran Marwadi . 46 1741 561 Bhagwaudas Parashram v., Bur- 
Moreppa Panditeppa BRhajan. ` į rji Bomanji me 
m maver v. Gundo. Annaji Desh- : 566 | Metharam | Ramrakhiomal v, 
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472 | Hann ndas Ramdayal v. Valabh- 580 | © Ganapathy Maudaliar v. N. 4 
l das Spantardas - » 46 133! Krishnamachariar MEN ate 
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Vol. XLV) CONSOLIDATED COMPARATIVE TABLE, 
ee LOWER BURMA RULINGS, FROM APRIL TO Jonz, 1918. 
169 | Kya Zan v. Tun Gyaw 47 121; 176 | San Pe v. Ma Shwe Zin | &T 
172 | Shwe Lon v. Hla Gywe .| 47 1838] 179 | Kyin Wet v, Ma Gyok ae | F A 
174 | Shwe Yin v. Ma On’ oo | 45 985 
r 45 I. L. R, CALCUTTA Series, ror May-Jonz, 1918. 
343 Mani Lall Singh v. Trustees for 481 | The Metropolitan Engineering 
i ` the Improvement of Calcutta... | 44 770 Works v. W. E. Debrunner 45 
430 | Baidya Nath Bose v. Emperor ... | 4A 6061 | 456 | Debendra Nath Das Gupta v. Re- 
434 | Bobari Lal Qhose v. Sindhubala gistrar of Joint Stock Com- 
l - Dasi we | &E 878 panies we | GI 
442 | Abdollah Ashgar .Ali Khan v, 490 | Debendra Nath Das Gupta v. 
- Ganesh Dass | 42 959 , Registrar of Joint Stock Com- 
450 | Abdul Hussein Khan v. Sona ' panies 41 
< : Dero 43 8061 492, Solomon v. Jyotsna Ghosal 44. 
469 Nowrang Singh v. Janardan Kishor 496 : Nemai Charan De v. Secretary of 
Lal Singh 41 932 State for India 46 
475 Shibani Mookerjee v. Bhutnath 502 | Campbell & Co, v. Jeshraj Giri- 
- Guchait ; wa 45 289 | dhari Lall 46 
p 27. CALCUTTA LAW JOURNAL, ror May-Jtye, 1918. 
443 Secretary of State for India in 532 | Radha Charan v Ranjit Singh ... | 46 
A Council v. Digambar Nanda ... | 45 9391 535 | Giris Chandra v. Bepin Behari ... | 44 
447 Secretary of State for India in 588 | Nasiruddin v. Bipra Das 44 
` Council v Sibaprosad <. | 45 982] 540 | Chandra Kanta v Lakhan Chandra | 35 
451 | Atul Chandra v Kunja * .. | 43 775 | 643 | Debendra v Bibudhendra wt BS 
458 ' Sakhiuddin v. Sonaulla .. | 45 986] 548 | Ganga Pershad v Ishri Pershad... | 45 
459 | Anandiram v. Goza Kachori 45 965 | 553 | Benimadhab v King-Emperor | 46 
46t | Madhusudan v. Behari ... | 44 881 | 556 | Sitikanta v Bipradas 46 
463 | Nando Lal v. Khetro .. | 44 331 | £60 | Sib Chandra v Surendra Chandra | 41 
465 | Sheik Sajuddi v. F. L. Cork 46 4:1 563: Dhrupad v Hari we | 45 
474 | Iswar Chandra v. Kali a #3 726 | 569 | Jadu Nath v. Pran Krishna . | 46 
477 | Atul f handra, In re .. | 42 619 | 672! Khitish Chandra v Thakomani ... | 46 
478 | Brojendra v Arman Sheikh  .,. | && 977] 576 | Udié Narayan v. Jasoda Sahun ... : 46 
480 | Behari l al v Nasimannesa Bibi... | 41 694] 679 | Meher Ali v Kalai Khalasi .. | 29 
483 | Dwarika Nath v Priya .. | 36 7921 683 | Mahabir yv. Nanda aa, NDA 
486 | Kunj Behari v. Gosto Behari ... | #2 690] 587 | Mina Kumari v. Ichamoyeo a | 45 
489 | Sheodarsanlal v. Joges „| #6 168] 590 | Pade Mahomedv Cheetra Nath ... | &I 
491 | Brojendra v Deb Narain a. | #2 894] 692 ' Dharanidhar v Hemanga a | HI 
494 | Mehti Hossein v Umes . A&I 954] 594 Ramprosad v. Sricharan we | AI 
497 | Behari Lal v. Sindhubala . | &I 878° 596 Bejoy Krishna v. Jibon . | 46 
602 | Neamatanneswa v. Golam Pancha. 599 : Manindra Chandra v. Saradindu... | 45 
ton, „| 44 £01 | 603 | Soonaulla v. Tula Bibi 45 
506 | Sachi Prasad v. Amar Nath ... | 45 864] 605 | Narendra Nath v Atul Chandra... ! 41 
511 | Madhu Sudan v. Midnapore 607 | Sarafat Ali v. Issar Ali a 42 
Zemindari Co. 146 129 611 Shama Chandra v Kumed wo | 42 
517 | Mathuradas v Srikissen “6 | 4% 5j] GLE Dwarkanath v. The Rivera Steam 
~, 523 | Gobinda v Nanda . | 35 317 : Navigation Co, Ld we | 46 
$ 525 | Sasi Mohanv Kumud Kumar ...: 35 416 | 623 Behmat-un-nissa v Price a | 45 
z 528 | Ram Kinkar v. Sthiti Ram a }46 221] 632 Radhakant v. Nazma Begum | 45 
Zz 
JH 22 CALCUTTA WEEKLY NOTES, ror May-June, 1918, 
677 | Musammat Sakina Bai v. Kaniz | 599 | Sujal Biswas v. Samirnddin Man- 
Fatima Begum | BT 682 dat 46 
\580 | Ernest Otto Gammeter v. The 599 | Nando Lal Neogy v. Bejoy Chan- 
oe Controller of Patents & Designs dra Chatterjee wv | 46 
a .& J. Boseok & Co. sah To be 601 | Rehmat-un-nissa Begum v, Price | 45 
hos printed | 611 | Upendra Narain Roy v, Rai Jano- 
594 | Rupa Thakurani v. Kumudnath ki Nath Roy 47 
oe Karmakar .. | 46 116 | 618 | Gopal Mandal v Japai Sankhari... | 45 
“596 | King-Emperor v. Rajendra Roy... | 47 641) 622) The Hast Indian Railway Co. 
_ 597 | Joeenullah Bepari v. The King- | Kanak Behari Haldar cee | 4 
; Emperor ' 46 186 ra 
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22 CALCUTTA WEEKLY NOTES, rog May-Jone, 1918—conold. 


panan aa i i rn ee 





625 | Bhagwandas Parasram v. Burjorji 
Ruttonji Bomanji 
627 | Kumar Chandra Kishore Roy v. 
Basarat Ali Chowdhury se 
687 | Purna Chandra Pal v. Baroda 
Prosanna Bhattacharjya ; 
640 | Kumar Birendranath Roy v. 
Kumar Nripendranath Roy... 
641 | Sakhiuddin Saha v. Sonaullah 
Sarkar 
646 | Elahi Baksha Kazi v. The Em- 
eror 
649 | Radhakant Lal v. Musammat 
Nazma Begum 
657 | Rudra Narain Jana v. Naba Kumar 
Das 
659 | Higgins, F. W. v. Secretary of 
State for India in Council 
660 | Sourendra Mohan Sinha v. Rajen- 
dra Nath Roy 
662 | Pran Krishna Pal v, Atul Krishna 
Mukerjee 
666 | Kasiswar Mukherjee v, Jyoti 
Kumar Mukerjee 
669 | Beni Madhab Sarkar v. Gobind 
Chandra Sarkar 
671 | Durga Kanta Sarma v. Anto Koch 
674 | Debendra Nath Das v, Bibudhen- 
| Gra Mansingh Bhramarbar Roy 
678 | Monoranjan Mukerjee v. Brojo 
Gopal Goswami see 
685 | Dhananjoy Manjhi v. Upendra 
Nath Deb Sarbadhikary 6 
Harendra Chandra Lahiri v, Basan- 


689 | 
ta Kumar Maitra 


41 I. L. R, MADRAS SerIES, 


403 Ganapathy Mudaliar v. Krishna- 
machariar 

412 | Krishnasami Panikondar v. Rama- 
sami Chettiar 


418 | Sannamma v. Radhabhayi f 

427 | Veeranna v, Veerabhadraswami... 

435 | Singa Pillay v. Govinda Reddy ... 

440 | Narasimhaya v. Veeraraghavulu.., 

442 | Chelimi Chetty v Subbamma 

446 | Palaniappa Chettiar v, SOPAR 
Chettiar 

454 | Gangayya v. Venkataramiah 

458 | Krishnaya v. Mallya i 

465 | The King-Hmperor v. Lal Bage ... 

467 | Subbamma v. Chennayya sas 

469 | Govindan Nambndiri v. Moidin ... 

471 | Suryanarayana v. Subbayya 

474 ; Venkatachellamayya v. Nilakanta 
Girjee 

488 | Itti ee Menon v. Dharman | 
Achan 

503 | Runga Row v, Rajah of Kar vet- 
nagar T 

a 
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[1918 
693 | Rajani Sundari Dassi yv. Hara Sin. 
dari Dassi sa TAAT 501 
695 | Taher Khan v. The Emperor ... | 45 655 
697 | Rai Ganga Pershad Singh Baha. 
dur v. Ishri Pershad Singh . |45 I 
700 | Satya Kumar Mukherjee v. The 
Manager, Benares Bank Ltd. ... | 46 335 
102 | Joy Chandra Das v. Mahomed 
Amir ; ws 144 143 
704 | Nilmoni Choudhury v. Durga i 
Charan Choudhury 46 377 
709 | Basiruddin Thanadar v, Mokima 
Bibi 44 915 
713 | Sushilabala Dassi v. Anukul 
Chandra Choudhury a 144 168 
719 | Bilas Roy Choudhuri v, Ram 
Gopal Khemkor 46 291 
721 | Shib Chandra Ray Choudhury 
v. Harendra Lal Ray Chou- 
dhury 47 315 
740 Benimadhab Kundu v. The King. 
Emperor 46 513 
742 | Radhanath Kajibarta v. The Em. 
peror 46 689 
T44 | Aslam Meah vy. The King-Em- 
peror 46 528 
745 | Granade Venkata Ratnam v, The 
Corporation of Calcutta 46 593 
758 | Haripada Sadhukhan v. Ananth 
Nath De 44 211 
760 | Juranu Mahamad v, Jathi Maha- 
| mad 46 783 
763 ; Sitikanta Roy v. Bipra Das Charan | 46 485 
166 | Midnapore Zemindary Company 
Ltd. v. Dinanath Sahu we 145 712 
ror May-Jonu, 1918. 
510 | Sitaramaswamiv. Lakshms Nara- 
simha, sue To be 
printed 
513 | Muthammal v, Razu Pillai sas 753 
528 | Baradwaja Mudaliar v. Aruna- 
chala Gurukkal 45 414 
533 | Sundaram Ayyar v, The King. 
Emperor 47 658 
535 | Paramasiva Udayan v. Krishna 
Padayachi 43 983 
538 | Municipal Council of Vizegapatam 
v, Foster 44 308 
£54 | Rajah Venkata Ramayya v. Veera- 
swami 45 471 
561 | Chidambara Pillai v, Rangasami 
Naicker 45 905 
677 | Obindan Nambiar v. Kunhi 
: Raman Nambiar 45 26 
582 | Vasudevan Moosad v, Ittirarichan 
Nair 45 46 
589 | Ramaswami Ayyar v. The King. 
Emperor 43 593 
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CONSOLIDATED COMPARATIVE TABLE, y 


34 MADRAS LAW JOURNAL, ror May 9ra, 1918. 
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~ -536 sary pe Aiyarv, Govindasami 45 5 561 i sikaolap Venkataraju v, Gudi- 
` Padayachi 95 ı vada Ramanujam 219 
545 | Rai Ganga Parshad Singh y, £63 | | Tho Midnapore Zemindari Coni- | 
Ishri Pershad Singh „i45 1 pany Limited v. Malayandi a 
551 | Subba Rao v. Parasurama Pattar | 46 973 | payasami Naickor 47 733 
553 | Mylappa Chettiar v. The British 590 ee kahi Nainar v. Kuppusw ami 
India Steam Navigation Com- aicker 5 774 
pany Ltd. 45 485] 506 Subba Reddi v, Alagammal 47 652 
558 | Godavarty Sundaramma, v. Goda. 
varty Mangamma we ET 548 
7 LAW WEEKLY, ror May 10ra AND 17ta, 1918. 
563 ae Chettiar v. Kanakasabai | ah 577 eae Parasram v. Burjorji 
illai say uttonji Bomanji 284 
664 | Maharajah of Jeypore v, Sri | j 581 | Amrit Narayan Singh y, Gaya | 
Dugaraju Bahadur 29 Singh | 408 
666 Ponnuswami Pillai v. Chidamba- 586 | Samanthala Koti Reddi v. Pothuri ae 
ram Chettiar eo 849 Subbiah ] 86 
568 | Rajachari v. Thirumugoor Devas- 145 7 €04 | Gopalkrishna Kudva v. Bangle 45 
tanam ai l Narayana Kamthy 803 
A paenan Nadavan, In re 45 527} 610 | Venkatarama Chetty, In re sa | To be 
3 | Gotatai Vighneswarudn v, Yen- printed 
sii Were Suryanarayanamurthi .../ 45 782] 612 | BAN bh anan Chetty v, Palaniappa AA 
unhunni Menon v, Sankaran hett 30 
Valia Raja Avergal rr e56 | 614 | Vathiar Venkatachariay v. Pon- 
nappa Aiyangar 145 959 
14 NAGPUR LAW REPORTS, ror May-June, 1918. 
G6 | Bhimrao v. Martand 45 102 78 | Laxman v, Tukia z 44 568 
71 | Maniramlala v. Ambersingh 43 161 82 | Ganoo v. Beni = | 43 943 
77 ' Emperor v. Maroti 45 158 
21 OUDH CASES, ror May, 1918. 
132 | Chandi v. King-Emperor 7 ao ang 160 ; Chandika Prasad v. King-Em- Peay 
134 | Ghani Khan v, King-Emperor ,., 64 peror 
138 | Jagdat v. J agmohan 46 801i | 151 | Beni Madho v, Bir Bal Singh 46 813 
189 | Madho Singh v. Badil Singh 46 804| 156 | Nadir Singh v, Inder Sen Singh ... | 46 860 
143 | Faqir Bakhsh Singh v. Dan 
Bahađur Singh « 46 £08 
5 OUDH LAW JOURNAL, ror May-Jonz, 1918. 
241 | Murli v. Gajraj Singh | 46 443| 271 | Dwarka Prasad v. Prithipal Singh ' 47 106 
a Ramadhin y. Jokhan og | a 315 | 277 | Har Nath Kuar v. Indra Bahadur | A7 214 
252 | Ram Adhin v. Ram Lot ene 125 Singh 
259 | Rameshwar Dayal v, Gur Sahai... |, 47 187 | 294 Tribkawan Nath Singh v. Ajudhia 1 
263 | Prag v, Mohan Lal w [47 161 Estate 47 225 
(1918) PATNA CASES, ror MAY-JUNE. 
162 | Budhan Mahton v, MusammatWazi- 192 | Mahangu Singh v. King-Emperor | 46 415 
bunnissa Begum 292 { 193 | Charu Chandra Mitra v, Bhambhu | 
164 | Baldeo Sahi v. Brajuandan Sahi... | 43 359 Nath Panday . | 46 358 
166 | Upendra Lal Misser v. Moti Tha- | 210 | Srikishun Prasad Panjiar v. | 
kur 4] 51 Musammat Jeohasi Kuer 45 294 
370 | Janardan Prasad Thakur v, Janki- | 218 | Raja Dhakeswar Prasad Narain 
jag bati Thakurain et 860 Singh v., Babu Ram Pershad Ja ai 
Upendra Nath Das v, King- Em- Singh | 
peror | 842 | 220 Nathuni Ram v, Mesam mat Shov | 
178 | East Indian Railway Co. v. Jago Kuer E 46 179 
Ram 45 1971 223 | Bankey Behari v. M. Ram Behn a- P 
181 | Ram Bahadur v, Jageruath Prasad | 45 749 dur 891 
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INDIAN OASES. ~ pi 
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3 PATNA LAW JOURNAL, yor May-June 1918. 
339 | Rai Baij Nath Goenka Bahadur 409 | Sri Mati Hemanigini Debi v. Hari. 
.| © v. Maharaja nee Ramesh war das Banerjee al 
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PRIVY COUNCIL. 
APPEAL FROM THE Catcurta Hien Court. 
February 1, 1918. - 
Present:—Y¥ iscount Haldane, Sir John Edge, 
- Mr, Ameer Ali and Sir Walter ee 
Bart. 
-Rat GANGA PERSHAD SINGH BAHA- 
DUR AND OTHERS-—[)EFENDANTS—— A PPELLANTS 
VETSUS 
ISHRI PERSHAD SINGH AND OTHERS— 


PLAINTIEF3— RESPONDENTS, 
Transfer of Property Act (IV of 1882), s. 59—— 
Mortgage—'Attestaticn, meaning of-—Evidence-—Appeal 


`` Remand, order of, when to be made. 


a 


The requirement as to attestation contained in 
section 59 of the Transfer of Property Act, is 
not complied with-uhless the attesting witnesses 
are able to swear both to the act.of execution 
and the identity of the person performing the 
act. [p. 8, col. 2] 

Where, therefore, the only evidence was that 
the attesting witnesses “were on one side of a 
parda and the executant of the deed, a parda- 
nashhin lady, on the other, that her son took the 
deed behind the parda, returned with it bearing 
a signature purporting to be hers, and said ib 
had “been signed by her, and that the witnesses 
thereupon attested: 

Heid, that the terms of the Statute had not 
been complied with and that the mortgage was 
void. ([p,.4, col. 1.] 


Shamu Patter v. Abdul Kadir Rowthen, 16 Ind. Cas. - 


250; 39 I. A. 218; 160. W. N. 1009; 23 M. L. J. 22l; 
12 M. L. T. 888; (1912) M. W. N. 935; 10 A. L. J. 259; 
14 Bom, L. R. 1034; 35 M. 607; 16 ©. L. J. 596; 
(P. C.), followed. 

Padarath Halwai v. Ram Nrain Upadhia, 3G Ind, 


- Cas. 366; 13 A. L. J. 809; 19 C. W. N. 991; 17 Bom. L. 


R. 617; 18 M L.T. 85; 2 L W. 639; 29 M. L. J. 159; 
22 0. L. J. 165; 37 A 474; (1915) M. W. N. 709 (P.C.); 
42 I. A, 163, distinguished. 

It is an unusual course to remand for fresh 
evidence an appeal which has been argued, and 
which ought prima facie to be decided upon the 
hte which were before the Courts below. [p. 4, 
col. l 


I 








Appeal from a desree of the Caleutta High 
Court (Mr, Justice Stephen and Mr. Justice 
D, Chatterjee), dated August 12, 1909, 
reported as 3 Ind. Cas. 311, ‘reversing 
that of the Additional Subordinate Judge, 
Darbhanga, dated May 31, 1907. 

FACTS.—The plaintiffs-respondents sued 
to recover Rs. 12,875 due ona registered 
mortgage-bond, dated 1893, executed by 


Musammat Sharbat Koer as _ certificated 
guardian of Balmukund Das. The latter, 
who had since come of age, confessed 


judgment, but the suit was opposed by the 
present appellant, who had. purchased the 
mortgaged properties in execution of a money 
decree and who contended ¢nter alia that 
the suit was time-barred. 


The Subordinate Judge found thia 
issue in appellants’ favour and dis- 
missed the suit. His finding was based 


on the ground that the suit was brought 
more than six years after due date and 


“the bond was not valid as creating a 


mortgage charge. The material part of 
his Judgment i is as follows.— 

“The bond in suit is datéd 23rd August 
1893, and the time of repayment of the 
debt was stipulated to be within 6 months 
from the date of the bond. The time of 6 
months so fixed ended on the 23rd February 


- 1894, and from this date the ‘period of 


limitation must have begun to run. To 
enforce the mortgage-charge created under 
the bond the limitation was 12 years from 
the due date, and to obtain a personal 
decree for a money-debt under the bond 
the limitation was 6 years from that date, 
and there san be no dispute about these 
propositions of law. The suiton the bond 
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was instituted on the 23rd February 1906, 
that is to -say, after a lapse of 6 years 
from the due date and within 12 years 
from it. 
that if the bond was not valid as creating 
a mortgage-charge, the. entire .suit of the 
plaintiffs would fail as being barred by 
limitation. The question, therefore, arises 
whether the bond in suit can operate as a 
mortgage-bond, ` 

The defendant No, 4 contends, under 
54 of the 
Act, that the execution of the bond not 
having been duly attested as. required by 
that section, it cannot operate as a mort- 
The executant of the bond 
was Sharbat Koer, the certificated guardian- 
mother of the defendant No, 1, Seo- 


‘tion 59 of the Transfer cf Property Act 


provides that a mortgage oan be cffeated 


‘only by a registered instrument signed by 


the mortgagor and attested by at 
two witnesses. 


leasé 
Attestation means the at- 


‘testation by witnesses of the execution of 
‘the bond 


vide Abdul Karim vy. Salimun 
(1).] The execution of a document means 
and includes, the signing and sealing and 
delivery of it. The ‘question is, therefore, 
whether the bond insuit was attested as 
required by the section 59 of the Transfer 
of Property Act, as failing which tte mort- 


‘gage purporting to have been oreated by 


it could not be effected. The ruling report- 
ed as Tafeluddi Peada v. Mohar Alt’ Shaha 
(2) lays down- ‘that in order that a 
mortgage deed may be validly attested 
under section 59 of the Transfer of Pro- 
perty Act, it must be attested by two 
witnesses each of whom has seen the deed 
executed, etc.’ The plaintiffs haye examined 
in this suit two attesting witnesses of the 
bond. These witresses are Ajodhya Per- 
shad and Jharkhandi Pershad, but both of 
them say in plain terms that they did 
not seo . Sharbat Koer sign the bond. 
Jharkhandi further says that none of the 
attesting witnesses of the bond saw Sharbat 
Koer sign the bond. 
says that he did not see ber (Sharbat 
Koer) sign the bond. From these state. 
ments if is transparently olear that 
the attesting witnesses did not see the bond 
being executed by Sharbat Koer, and this 


(1) 27 C. 180; 14 Ind. Deo. Cn, s.} 1257 
(2) 20. W. N. cocxlx (319), 
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It is evidently olear,. therefore, - 


Transfer of Property | 


The witness Ajodbya | 


(stg 
being so, no mortgage was, in view of the 
terms of section 59 of the Transfer of 
Property Act, effected by the bond. 

The result is, therefore, tbat the plaint- 
iffs have failed to prove the execution of 
the bond as required by sestion 59 of the 


-Transfer of Property Act, and, consequent- ` 


ly, the bend cannot be taken to have 
effected a mortgage. Now that the bond 
is not a mortgage-bond and the plaintiffs 
are not entitled to sue upon it to enforce 
a mortgage-sharge and now that the suit to 
enforce a money-debt is out of time having 
been brought aftera lapse of 6 years from 
the due date, the whole suit onthe bond 
18 barred by limitation, ”' | f 

On appeal the High -Court (Stephen _ 
and D. Chatterjee, JJ.*) reversed this 
decision and decreed the suit, They held that 
there was due attestation of the bond, “ To 
hold otherwise,’ they said, “would be to 
upset what we believe is a frequent practice 
in sases of the execution of’ deeds by 
pardanashin ladies, and in many cases to 
make attestation of their signatures almost 
impossible.” ` 

Hence this appeal. ` 

“Mr, De Gruyther. K. O., (with him Mr, Dube) 
for the Appellant.—The bond here was not 
duly attested: no one saw the pardanashin lady 
Sharbat Koer sign. To hayea valid mort- - 
gages in India two witnesses at least must 
see the executant sign: . Shamu Patter vy, 
Abdul Kadir Rowthan (3), 

{Mr. Dunne, K, 0.—The effect of that judg- 
ment has been’ much whittled down in a 
later case. | | 

The subsequent case is Padarath Halwa? y, 
Ram Nrain Upadhia (4). 

There it was found that the witnesses had 
seen the actual hand of the lady signing and 
recognised her voice. The facts here are 
widely different. (He was stopped.) . 
` Mr. Dunne, K.O. (with him Mr. H. N. 
Sen), for the Respondents,—No issue on 


(3) 16 Ind, Cas, 250; 89 I. A. 218; 16 C. W. N. 1009; 
M. L. J, 321; 12 M. L. T. 388; (1912) M, W. N, 935; 
A. L. J. 259; 14 Bom. L, R. 1084; 35 M. 607; 160. 
J. (P. 03. 
4) 30 Ind. Cas. 366; 42 I. A. 163; 13 A. L. J. 809; 
19 CO. W. N. 991;-17 Bom. L. R, 617; 18M. L. T. 85; 2 
: 9 M. L. J. 159; 22 C. L. J, 165; 37 A. 474 
(1915) M. W. N.709 (P. 0.), . ~ 
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the debt was time barred unless covered 
by a mortgage. There is evidence that tke 
lady exesuted and that witnesses were 
present ; only they were. on one side of the 
parda.and she on the other. 

[Sre W. Puittimors :—If the dasan aé 
went in blank and came ont signed, and no 
one else was ‘there but the lady, and the son 
said, he did not sign, it might be sufficient, ] 

1 submit I am entitled to a remand on 
account of the change in the authorities, 

{Viscount Hatpans.—The second case may 


“be supported by saying the witnesses who 


attested did see they saw the hand and heard 
the voice. | 


I submit Shamu Patter vy. Abdul Kadir : 


Rowthen (3) only lays down that an 
attesting witness must be present at the exe. 
cution itself, as distinguished from 6ne who 
receives an acknowledgment . afterwards. 
Sight only comes in from English oases, 
where there are no pardanashins. 

[Viscount Hatpane.—Isn’t the point nar- 
rower P Has this document been attested 
by two witnesses ? | 

(Sir W. PAILLIMORE.-- Haven't you got an 
` affidavit ?) 

No. 

[Viscoust HALDANE.— Ard we must take 
the facts as you have them. It is your 
own witness: -he says what the son told 
him. } 

(Str Jonn Ena. me the evidence the case 
only be desided as it was desided by the 
Subordinate Judge. | ia 

{Sin W. Pxttuimore.—Your application 
is in the air. | 

When the appeal was heard by the High 


Court in 1909 there had been a case which — 


held it was not necessary you should see a 
pardanashin woman sign, - 

[Sie W. Paiturore.—In the former care 
the point had not been ‘discussed in the 
‘Court below.) < i 

JUDGMENT. 

Viscount Hatpane.—This appeal arises 
ont of a suit which was brought by one 
‘Ishri Pershad and others to enforce an 
instrument of mortgage, dated in 1898, 
against the presentappellants and others. 
The whole question before their Lordships 
turns, in the first instance, upon the 
validity of the instrument of mortgage 


-of the witnesses saw her sign it ; 


a 
|| 
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“this precise point was raised; it arose which is sought to be enforced. It is argu- 
incidentally on a question of limitation; ed on behalf of the appellants that the 


mortgage was invalid because it was. not 
executed in the manner rendered necessary 
by section 59 of the Transfer of Property 
Act, 1882. Section 59 enacts that: “Where 
the emegi] money sum secured is Rs. 100 
or upwards, a mortgage can be 
effested only by a registered instrument 
signed by the mortgagor, and attested by 
at least two witnesses.” Now the question 
is: What is meant by the word ‘attest- 
ed”? In the present case, all that is 
proved is that the mortgage was executed 
under circumstances which their Lordships 
will state very shortly. It was granted 
by a lady called Musammat Sharbat Koer, 
who was the guardian of her son Balmukund 
Das, and she executed the mortgage on 
his behalf. She was a pardanashin lady, 
and the account given by the respondents’ 
own witnesses of what happened was this: 
She was behind the parda when the dosu- 
ment was taken to her for signature ; none 
her son 
came from bahind the parda and said 
that it had been signed by her. That was 
all.. The question is whether the wit. 
nesses who appended their names under 
these ciraumstances attested the document 
in accordance with the provisions of section 
59. Now at one time there seems to have 
been a good deal of difference of opinion 
as to what “attested” meant. It will 
be observed that the words are not “attested 
and acknowledged,’ as is the case in 
some Statutes, but "attested? only. 
At the time this appeal was desided by 
the High Court, this Board had not decided 
the case of Shamu Patter vy. Abdul Kadir 
Rowthan (3). In that case’ it was held, 
settling the Jaw as to the interpretation of 
the words to which their Lordships have - 
referred in section 59, that the section is 
not complied with if the witnesses have 
not been present at the execution of the 
instrument and have only attested on the 
subsequent acknowledgment of the signature, 
After that there was another case brought 
before this Board, which was relied on 
by the respondentsas bringing the point in 
the present case, at any rate, much nearer, 
It was a oase of Padarath Halwa: v, 
Ram Narain Upadhia (4). The bead-note is 
as follows:—~ 


lady concerned, 
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“A mortgage deed purported to be exe- 
cuted by two. pardanishin ladies. It sap- 
peared from the evidence of the attesting 
witnesses that they saw the hand of eash 
executant when she signed the deed, and 
that, although they could not see the faces 
of the executants, they heard them speak and 
recognised their voices.” 

That is a very different case from a,case of 
attesting on mere subsequent acknowledgment. 
It is a sase in which the witnesses actually saw 
the hand of each lady, and in which they 
recognised her. voice, and it is plain that, 
in the case of witnesses who were 
acquainted with the individualily of the 
they might very well re- 
eognise the hand which guided the pen and 
the voice sufficiently to be able to swear to 
the identity of the person who was per- 
forming theact. But that isa very different 
case ‘from the one before their Lordships 
upon the present occasion, where, not 
only was the actual attestation not witness- 
ed by a band put out from behind the 
curtain, but the voice was not heard, and 
what the witnesses went on was, in the main, 
the fact that the son came to them and 
said: “Here is thedeed which my mother 
has executed.” That, in their Lordships’ 
opinion,-is not enough to satisfy the terms 
of the Statute. The mortgage is, there- 


fore, void, and the appeal must suc: 
ceed. i 
It-has been suggested that the appeal 


should be referred back to the Court below, 
on the view which tbeir Lordships take 
of the law (and it is a view which may 
be said to bave been a somewhat novel 
one at the time of the desision of the 
High Court in Calcutta, given in 1909, 
three years before the first decision of the 
Judicial Committees to which their Lord- 


. ships have referred), for the purpose of 


A 


framing an issue to see whether it could 
be brought within the later decision abont 
pardanashin ladies. But it is obvious that 
the facts, as proved here, fall far short 
and very remote from what was under 
consideration in the case to which refer- 
ence has been made, and their Lordships 
see no justification for taking the unusual 
course of referring back an appeal -which 
has been argued, and which ought prima 
facie tobe decided upon the materials which 
were before the Courts below. 
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Their Lordships will, therefore, humbly 
advise His Majesty that the appeal should 
be allowed, and.that the respondents should 
pay to the ‘appellants their costs here and in 
the Courts below. 

Appeal allowed. 

Solicitors for the Appellants: Messrs. T. L. 
Wilson & Co. 

Solicitors for the Respondents: Messrs. 
Ranken, Ford and Chester. 


= 


ALLAHABAD HIGH COURT. 
First Civic-Appeat No. 251 oF 1916, 
February 4, 1918. 

Present: —Mr. Justice Piggott. and 


. Mr. Justice Walsh. . 
GANESH LAGL—Praintives —ApPELLANT 
Versus 
BABU LAL AND OTJERS— DEFENDANTS 
— RESPONDENTS. 

Hindu Law—Partition—Property included by 
mistake—Discovery of mistake—Loss, apportionment 


of-—~-Partition, whether can be re-opened. 

Where parties arrive ab a partition, either by, 
agreement, or by a decree, which is only a more 
solemn and binding form of agreement, there is an 


“implied and mutual right of indemnity or contribu- 


tion in respect of any paramount claim by a third 
person which throws the burden of a loss not con- 
templated in the partition proceedings unfairly upon 
one of the parties. If the original decision has been 
arrived at by a common mistake, which in the case 
of a decree has been adopted by the Court making 
the decree, the mistake can be set right pro tanto, i.e. 
the par tition can be opened up in so far as is necessary 
to apportion the loss which arises out of the dis- 
covery of the mistake. [p. 7, col. 1.4 
of 


First appeal from a decree | 
Subordinate Judge, Denra Dun. 

Mr. Gulzari Lal, for the Appellant. 

Dr. Surendra Nath Fen, for the: ‚Respond: 
ents. 


the 


JUDGMENT. 


Piscorr, J.—This is an appeal by a 
plaintiff whose sait for partition has been 
dismissed by the Court of the Subordinate 
Judge of Dehra Dun and Mussoorie. One 
of the pleas taken in the written state- 
ment was that that Court had no 
jurisdiction to try the suit at all, So 
far as we can gather from the ‘judgment 
of the learned Subordinate Judge, he seems 
to have found that he had no jurisdiction 
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to try the whole suit but had jurisdiction 
to try part of it, and he has, therefore, 
proceeded to try what he regards as a 
preliminary question sufficient to determine 
that portion of the suit which he conceived 
himself to have jurisdiction to try. The 
conclusion we have come to is that the 
Court below either had jurisdiction to try 
“the entire suit, or had no jurisdiction to 
try any part of it. Further, we are of 
Opinion that the decision pronounced with 
regard to a portion of the plaintiff’s claim 
proceeds upon erroneous principles of law 
and is «alonlated to make it impossible 
for the plaintiff in any event to litigate 
a possibly just olaim' any further. We 
_ must, therefore, set aside the decree of the 
Court below and remand the case to that 
Court under the provisions of Order XLI, 
rule 23 of the Code of Civil Procedure. 
In so doing, however, we must make it 
quite clear that we do not feel able on 
the materials before us finally to determine 
the question of jurisdiction. We leave 
that question still open and the Court 
below, after receiving this order of remand, 
should again take that point into sonsidera- 
tion at once and. pass appropriate orders, 
according as to whether it finds that it has or 
that if has not jurisdiction to try the suit. 

The said suit arises ‘out of the 
following state of facts. Ganeshi Lal the 
plaintiff and Babu Mal the principal 
‘defendant are brathers. They were admit- 
fedly up to the year 1910 members ofa 
joint undivided Hindu family. In the 
year 1910 Babu Lal brought a suit for 
partition against Ganeshi Lal. The specifica- 
tion of the property sought to be partitioned 
given at the foot of the plaint sets forth 
a number of houses situated in the town 
of Pilkhna in the Meerut district, and the 
suit was accordingly filed in the Court of 
the Munsif of Ghaziabad, within whose 
territorial jurisdiction the said property 
was situated. In:his defence Ganeshi Lal 
raised a question as to whether the plaint 
eontained a complete specification of the 
property which ought tobe brought under 
partition. He pleaded that Babu Lal and 
himself were the joint owners of a shop 
et Landhour, the Cantonment of Mussoorie, 
that this shop was’an ancestral business 
earried on for the benefit of both parties, 
that it had not been doing well aud that 
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there were heavy liabilities attaching to the 
business. His written statement implies, 
if it does not astually state, that this 
shop or business at Landhour was in the 
possession and under the management of 
Ganeshi Lal, and it is suggested that Babu 
Lal’s object in suing for the partition of 
the joint family property at Pilkhna, while 
omitting all mention of the Landhour 
business, was tosaddle his brother Ganeshi 
Lal with all the liabilities of that business 
while taking for himself his full half 
share in the joint property, some of which 
it was contended had been purchased ont 
of the profits of that business at a time 
when such profits were available. This 
pleading cbviously raises questions of fact 
and of law which the Court conducting 
the partition would have had to determine 
before any decree could be passed; but 
as a matter-of fact the case was settled 
by 2 compromise between the two brothers, 
The precise effect of that compromise 
as regards the business at Landhour is a 
matter of controversy in the present suit; 
-but it is sufficient to note that its result 
was to partition the immoveable property 
at Pilkhna in a particular manner, One 
large house was divided between the 
brothers in equal shares, the eastern portion 
being assigned to Babu Lal and the 
western portion to Ganeshi Lal, Certain other 
honses were assigned, some to one brother 
and some to the other, and in respect of 
one house it was provided that it should 
continue in the joint possession of both 
parties. A decree was passed on the 21at 
-of December 1910 in the terms of the 
compromise. In the year 1914, one Khairati 
Lal, a cousin of the parties, instituted a 
suit in which he claimed to recover possession 
of one-half share of the whole of the property 
which had been dealt with in the partition of 
December the 2lst, 1910, alleging himself 
to be the owner of the same and asking 
that his moiety might be divided by metes 
and bounds from the rest and he be put into 
possession. This suit was contested by both 
the brothers, who denied that Khairati Lal 
had any right or title in respect of any 
share whatever in this property ; but the 
suit was decreed in Khairati Lal’s favour 
on ‘the 3rd of February 1915. The result 
of this decree was that the western por- 
tion of the largest of the houses in question, 
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that is to say, the portion which had been 
assigned. to Ganesbi Lal at the partition 
of 1910, was awarded to Khairati Lal, and 
along with this one smaller building, des- 
cribed as a shop with a kuchcha house 
appertaining thereto, and another kuchcha 
built house were awarded to Khairati Lal 
out of the property allotted to Babu Lal in 
1910. The plaintiff claims that, in con- 
sequence of the success of Khairati Lal’s 
suit, he is entitled to re-open the question 
of the distribution of the jointfamily property, 
and more particularly of the immoveable 
property, effected at the partition of 1910. 
We must take it that at that time 
Ganeshi Lal and, Babu Lal honestly 
believed themselves to be the sole owners 
of the property in their possession whieh 
they then partitioned amongst themselves. 
There was, therefore, a bona fide mistake on 
the part of both parties to the partition, 
and that mistake has now besome apparent 
and.has produced inequitable results because 
of the success of Khairati Lal’s suit. There 
is good authority for the proposition that 
under such circumstances the party to the 
partition who finds himself prejudiced as a 
consequence of the common mistake is en- 
titled to-have the question of the partition 
re-opened. A very clear case on this point 
is that of Maruti v. Rama (1). We agree 
with the principles laid down by the 
learred Judge who decided that case and 
we think that they apply to tha case nov 
before us. Ganeshi Lal, however, has chosen 
to complicate the question in two ways. 
He wishes to re-open, not merely the 
question of the division effected of the house 
property at Pilkhua by the partition of 
1910, but also the question then raised 
by him as to the respective rights and 
liabilities of himself and his brother in con- 
nection with the business at Landhour. 
Believing apparently that he could do this 
more efiectually by means of a suit in- 
stituted in the Court within whose territorial 
jurisdiction this Cantonment is situated, he 
has brought the present suit, not in the 
Court of the Munsif of Ghaziabad, but in 
that of the Subordinate Judge of Dehra 
Dun and Mussoorie. The question whether 
that Court has any jurisdiction to entertain 
“this plaint depends simply on whether or 


(1) 21 B, 333; 11 Tnd, Dee. (Nn. 8.) 225. 


~~ 


‘Ganeshi Lal alone was responsible. 
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not any immoveable property sought to. be 
partitioned is situated within the territorial 
jurisdiction of that Court, The provisions 
of section 16, clause’ (b), of the Code of 
Civil Procedure are quite clear in their 


-application to the present case and, inas- 


much as the defendant Babu Lal does not 
live Or carry on business within the 
jurisdiction of the- Subordinate Judge of 
Dehra Dun and Maussoorie, no ‘possible 
question arises as to the effast of any sub- 
sequent section of the same Code. Hither the 
Court’ below had ‘jurisdiction to entertain the 
whole of this suit or it had no jurisdiction 
to entertain if at all, and this depends on 
what the parties meant in that Court when 
they spoke of the “shop” situated at 
Liaandhour. The wording of the plaint sug- - 
gests that they were speaking only of a 
“business,” possibly carried on in a hired 
shop; but it has been pressed upon us on 
behalf of the plaintiff that this, point is 
not made clear beyond dispute by the 
record as it now stands before us and that 
there is room for further enquiry ‘in the 
Court below. The only other substantial 
point in the case turns on the wording of 
the cémpromise of 1910 and the. dearee 
passed in accordance therewith. | We are 
not sure that we have all the ‘materials 
before us for pronouncing a final opinion 
on this point and it is not advisable that, 
we should endeavour to try this’ question 
on the merits before tha question of juris- 
diction has been finally determined. Accord- 
ing to the defendant the effect of the 
compromise decres of 1910 was not merely 
to assign the business at Landhour with its 
assets and ite liabilities, whatever these- 
might be, entirely to the share of Ganeshi Lal; 
but it did this independently altogether of 
the partition of the joint property effected 
by the other portion of the compromise. 
Virtually the contention for the defendants 
is that the desision arrived at between 
the parties on their own compromise’ in 
Desember 1910 amounted to a decision 
that this Landhour business did not form . 
part of the assets of the joint family 
but was entirely a matter for which 
This is 
a question which may yet have to be deter- 
mined between the parties and it is possible 
that further evidence may be ' required 
before a degision can be pronounsed, The 
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point seems worth mentioning in order to 
make it clear that, in saying that Ganeshi 
Lal -is, in our opinion, entitled to have a 
re-partition of the joint family property 
made in consequence of the success of 
Khairati Lal’s suit, weare not pronouncing 
any opinion one way or the other as to 
whether the assets or the liabilities of the 
Landhour business should or should not be 
taken into account in sonnesction with such 
re-partition. Our order, therefore, is that 


we remand this case to the Court below- 


under Order XLI, rule 23, for re-trial subject 
to the remarks we have made. 
all costs of this appeal to be costs in the 
gause, 

: Wats, J.—I entirely agree. Ionly wish 
to add one word on the point arising on 
the merits, which was substantially argued 
before us. J agree with the decision in 
Maruti v. Rama (|), but Ithink that there 
is danger in stating as a general principle 
that proof of such matter entitles the party 
= to re-partition, I do not think that it 
entitles him to open up the previous decision 
except in so far as is necessary to apportion 
the loss which arises out of the new fact. 
The right is based simply upon this principle, 
that where parties arrive at a partition 
either by agreement or by a decree-(which 
after all is only a more solemn and bind- 
` ing form of agreement), there is an 
implied and mutual right of indemnity or 
contribution in respect of any paramount 
claim by a third person which throws 
the burden of aloss not contemplated in 
the partition proceedings unfairly upon one 
of the parties. If the original decision has 
been arrived at by a common mistake, 
which, of course, in the oase of a decree is 
adopted by the Court making the decree, 
the mistake can be set right pro tanto. 

Case remanded,- 
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CALCUTTA HIGH COURT. 
Appeal FROM APPELLATE ORDER No, 248 
or 1917.. 

January 28, 1918. 

Present: —Mr, Justice Richardson and - 
Mr. Justice Beasheroft. 


KHETRA MOHAN KUNDU AND OTHERS— 


JUDGMENT-DEBTORS—-APPELLANTS 
j VETSUS 
JOGENDRA CHANDRA KUNDU— 


DEcREE-HOLDER— RESPONDENT. 
Civil Procedure Coke (Act V of 1908), O. XXI, r. 
35 (1)—Ezecution—-Application for actual possession, 


` maintainability of, after dismissal of execution case 


We leave - 


granting formal possession—Partition suit. 

A deeree-holder in a partition suit, who has been 
given formal possession of the portion of the proper- 
ties allotted to him in an execution case which was 
dismissed after the delivery of the formal possession, 
can maintain a fresh application in execution for 
actual possession of the property under sub-rule 1 of 
rule 35 of Order KAT, Civil Procedure Code, [p. 9, 
col, 2.] 

Appeal against the order of the Additional 
District Judge of Hoogly, dated the 22nd 
June 1917, confirming that of the Subordi- 
nate Judge, 38rd Court, Hoogly, dated the 
17th April 1916. 

FACTS material to the report will 
appear from the following judgments of the 
Subordinate Judge andthe Additional Dia- 
trict Judge respectively: — 

“In Partition Suit No. 109 of 1911 
the decree-holder got a decree for posses- 
sion of certain properties, which Were 
allotted to his share. On 15th Desember 
1914, the decree-holder applied for execution 
of the decree, and on 2st March 1915 
he received formal possession of the proper- 
ties and gave the usual acknowledgment. 
After that the execution case was dis- 
missed on part satisfaction on 14th April 
1915. After the disposal of the execution 
oase the decree-holder made an application in 
that case to be put into actual possession of 
the properties. On that application the 
following order was passed by my predecessor- 
in-office on 20th April 1915:— B7 

“As the execution case has been disposed 
of after delivery of possession no steps can 
be taken on decres-holder’s application for 
delivery of possession in the manner as 
prayed for. Hence decree-holder’s applica- 
tion is rejected.’ The deoree-holder has now 
made a fresh application to be put into 
actual possession of the properties under sub- 
rule 1 of rule 35 or Order XX1 of the Civil 
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Procedure Code, and his application has been 
registered as Execution Case No. 95 of 1915. 
On behalf of the judgment-debtors an appli- 
cation bas been made under sestion 47 of the 
Civil Procedure Code objecting to the dearee- 
holder’s application to be put into actual 
possession of the properties. It is contended 
on bebalf of the judgment-debtors that the 
decree-holder, having obtained delivery of 
possession jn the previous execution proseed- 
ings and given an acknowledgment to that 
effect, is precluded from making a fresh 
application for delivery of possersion. It 
is also contended that the Court has no 


. power to order delivery of actual possession 


to the decsree-bolder, that the present 
application is barred by reason of the decree- 
holder’s previous application to be put into 
actual possession of the properties having 
been rejected on 20th April 1915, ‘and that 
the decree-holder’s only remedy is to bring a 
suit for recovery of khas possession of the 
properties, It is not denied that under the 
decree in the partition anit the decree- holder 
is entitled to obtain actual possession of 
the properties under sub-rule 1 of rule 35 of 
Order XXI of the Civil Prosedure Code. Ia- 
stead of actual possession formal possession was 
delivered to the decree-holder in the previous 
execution proceedings. The previous execu- 
tion proceedings were, therefore, incomplete. 
The decree-holder is entitled to realise the 
full benefit of his decree, and there is nothing, 
in my opinion, to preclude him from obtain 
ing actual possession under sub-rule 1 of 
rule 35 of Order XXI, to which he is entitled 
under the decree. The order of 20th April 
1915 cannot be a bar to present applisation, 
as by that order it was only decided that 
after the disposal of the previous execution 
ease no action could be taken in that cease on 
the decree-holder’s application to be put 
into actual possession of the properties. The 
judgment-debtor’s objections are disallowed, 
and it is ordered that possession be delivered 
to the deoree-holder under sub-rule 1 of 
rule 35 of Order XXI of the Civil Procedure 
Code by removing the judgment-debtors if 
they refuse to vacate the properties. In 
Miscellaneous Case No. 74 of 1915 the decree- 
holder shall get his costs and Rs. 8 as 
Pleader’s fee.” 

“This is an appeal arising out of 
certain execution proceedings. There 
was a partition spit, The property was 


partitioned. The appellant applied for 
execution of the decree and was given 
formal possession of his portion and gave 
a receipt stating that he had been given 
possession by the affixing of a bamboo, 
The execution case was then dismissed on 
14th April 1915, A few days later on 19th 
April 1915 the appellant applied to be 
put into actual possession of his portion. 
The Sub-Judge rejected the application on 
the ground that the execution case had been 
disposed of after delivery of possession and 
that accordingly no further steps would 
be taken. Later a fresh application was 
made for astual possessicn of the property 
under sub-rule l of rule 35 of Order XXI, 
Civil Prosedure Code. 

The Sub-Judge (the successor of the Sub- 
Judge who had passed the former order) 
granted the order prayedfor. It is now argued 
on appeal that after the delivery of formal 
possession no further execution proceedings 
sould be taken; thatthe only course then | 
open to appellant was to bring a regular 
suit for possession, The Court having once 
delivered possession, it is said, exhausted its 
powers. So far as the Code goes, this 
would clearly appear not to he the case. 
It had only given possession by affixing a 
bamboo. Rule 35 confers the further power 
of ousting people. It is, however, argued 
that it has been established by judicial 
decisions that after formal possession has 
been delivered nothing, more can be done 
in execution of a decree. Mohamed Elakce 
Buksh v. Kally Mohun Mookhopadhya (1), 
Lokessur Koer v. Purgun Rey (2), Shama 
Charan Ohatterj? v. Madhub Ohandra Mookerji 
(3), Coventry v. Tulshi Prasad (4) and Hari 
Mohan Shaha v. Baburali. (5) are cited. 
In none of these cases were thecireumstances 
identical with those obtaining here. Again 
these are all desisions of the time before 
the -present Code of Civil Procedure came 
into existence. Under the circumstances of 
this case it seems to me it would bea dis- 
tinct hardship for the appellant to have 
to bring a separate suit to get separate 
possession of the portion of the property 
allotted to him by the partition decree. 


(1) 6 0. 589; 5 C. L. R. 519; 2 Ind. Deo. (N. s.) 982 
(2) 7 C. 418; 3 Ind, Dec. (N. s.) 819. 

(3) 11 C. 98; 5 Ind. Deo. {xN. s.) 820. 

(4) 8 C. W, N. 672; 31 C. 522. 

(5) 24 O. 715; 12 Ind, Dee. (N. s.) 1146. 
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The learned Pleader for the respondent 
refers to the new section 151 of the present 
Civil Procedure Code, and I think it is a 
case when that section may well be in- 
voked should it indeed be necessary, which 
I doubt. 

It is argued again on behalf of the ‘appel- 
lant that the principle of res judicata applies 
in execution proceedings. Mungul Pershad 
Dicbit v. Grija Kant Lahiri(6)and Murlidhar 
Supal v. Nursingh Das (7) are referred. to. 
These cases relate to entirely different 
_ circumstances, I do not think the Sub-Judge’s 

order of 20th April 1915 raises the bar of 
res gudicata here. 

On the whole I see no adequate reason 
to disagree with the order of the learned 
Subordinate Judge which is appealed 
against, 

The appeal is dismissed, Costs Pleader’s 
fee Rs, 8.” 

Babu Besan Kumar Mukherjee, forthe Appel- 
. lants.—As the execution case was dismissed 
_ after delivery of formal possession no fresh 
application for execution could be maintained. 
The decree-holder’s remedy was to bring a 
regular suit for getting actual. possession of 


the portion of the properties allotted to him, — 


The execution proceedings were completed by 
the delivery of formal possession on a previous 
‘application for execution so that nothing 
remained for the execution Court to execute 
‘after the grant of delivery of formal posses- 


sion. As between parties to the suit, formal cr. 


aymbolical possession is equivalent to actual 
possession. Hence what the decree-holder 
got on his formal application for execution 
was actual possession, though that might be 
symbolical possession as against persons who 
are not parties to the suit. [See Mohamad 
Elahee Buksh v. Kally Mohun Mookhopadhya 
(1), Lokessur Koer v. Purgun Roy (2), Shama 
Oharan Chatterji v. Madhub Ohandra Mookerji 
(3), Ooventry v. Tulshi Prasad (4) and Hari 
Mohan Shaha v. Baburald (5). 

'[Rromarpson, J..~The Caloutta case e desided 
the question of limitation. | 

Moreover, as the previous application for 
execution asked for actual possession, but the 
execution case was dismissed after delivery of 


(6) 8 0. 51 (P. C); 11 O0. L. R. 118; 81. A. 123; 
4 Sar. P. O. J. 249, 4 Ind. Deg. (N. s.) 32. 
(7) 10 Ind Cas. 359; 17 C. W. Nv tls; 16C, Gd. 
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formal possession the decision, of the Court in 
that execution case cannot be re-opened bet- 
ween the same parties in a subsequent stage of 
the same execution proceedings. That decision 
would operate as res judicata under the ruling 
of the Privy Councilin Mungul Pershad Dichit 
v. Grija Kant Lahiri (6), See also Murlidhar 
Supal v, Nursingh Das(7), Raja Thakur Barham 
v. Ananta Ram Marwari (8), Ballabk Shankar 
v. Narain Singh (91, Nityananda Gantayet v. 
Gajapati Vasudeva Dari (10)and Lakhshmanan 
Ohetti v. Kuttayan Ohettd (11). 

Babus Vanmatha Nath Mukerjee and 
Satindra Nath Mukerjee, for the Respondent, 
were not called upon. 

JU DGMENT.—This er must be dis- 
missed. We are satisfied that the judgment 
of the Court below is correct. The respond- 
ent is entitled to the costs of this appeal. 
We assess the hearing fee at one gold 
mohuar, 


Appeal dismissed, 
(8) 2 0. L. J. 684. 
(9) 3 A. 173; 2 Ind. Dee. (N. s.) 99. 
(10) 24 M. 681; 11 M. L, J. 313. 
(11) 24 M. 669. 


PUNJAB CHIEF COURT. 
Sscosp Crvin APPrAL No, 1713 or 1914. 
January 14, 1918. 

Present: —Mr. Justice Seott-Smith dnd 
Mr. Justice Shadi Lal. 
ABDULLA—DEFENDANT— 
APPELLANT 
VETSUS 
NABIA AND OTHERS —PLAINTIFFs—~ 


RESPONDENTS, 
Custom—Adeption—Gorewaha Rajputs ef! Mauza 


10- 
ø ABDULLA t, NABIA. 


Dodhala, Tahsil Nawanshehr, Jullundur District—Adop 
tion of sister 8 son, validity of —-Special custom—Bur den 
of proof—Acquiescnce, what amounts to, 


Among Gorewaha Rajputs of Mauza Dodhala in the - 


- Nawanshehr: Tahsil of Jullundur District, adoption 
An sister's son isnot allowed by custom. 'p. 10, col. 
2, ; 
If-a party pleads a custom opposed to the generally 
' established custom prevailing in the community to 
which he belongs, the onus lies on him to prove that 
Barren custom and a solitary instance is insufficient 
to discharge that onus. [p. 10, col. 2.] 

One M. adopted his sister’s son some 16 years before 
his death. His entire property was mutated in the 
adoptee’s name in 1886, who managed it, mortgaged 
a part of it and gifted away-a plot. Tn 1885 a 
collateral of M. and the plaintiffs died and his estate 
was mutated not only in the names of the plaint tiffs but 
in the name of -the adoptee also. M. died in 1896 
‘ leaving the adoptee and a widow. “The widow died 
in 1918 a few months after which the plaintiffs 
brought a suit for possession: 

Held, that although it was true that the collaterals 
could have instituted a suit for declaration that the 
alleged adoption should not affect their reversionary 


rights, they were not bound to do so, as the succession, 


- did not open to them until the death of the widow 
and that, therefore, their allowing the adoptee to 
remain in possession of the property and to deal 

with part .of it did not prejudice “their right of 
succession and their acts did not amount to acquies- 
cence inthe adoption [p. 10, col 2.] 


Second appeal from the decree of the 
Divisional Judge, Jullundur, dated ‘the 
23rd May 1914, reversing that of the 
Sabordinate, Judze; Ist Class, Jullandur, 
dated the lth November 1918, dismissing 
the claim. 

The Hon’ble Pandit Sheo 
Appellant. 

Mr. Bihari Lal and Sheikh Umar Bakhsh, 
for the Respondents. ; 


* JUDGMENT.—The~ dispute in this 
appeal relates to the ancestral estate of 
one Mude Khan, a Gorewaha Rijput of 
Mauza Dodhala, in the Nawanshehr 
Taksil, of the Julluadur District, who 
-died on 19th January 1896. His 
Musammat Bholi survived him 
years and died in January 
her death the plaintiffs, who are the 
sollaterdls of Mude Khan, brought the 
suit, out of which this appeal arises, for 
possession of the estate; and the ques- 
tions for determination are whether the 
defendant Rahmat Khan, Mude Khan’s 
sisters son, was validly adopted, and 
whether the collaterals have acquiesced in 
his adoption. . 

The fastum of the adoption 
heen found in fayoyr of the 


Narain 3 


for many 


1913. Upon 


has 
defendant, 
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-adoption of a 


for- the 


widow . 


-in 1918, 


| 
[1918 a 
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but on the qaestion of validity the 
learned Divisional Judge has held that 
the defendant, oh whom the onus rested, 
has failed to eslablish a custom authori 
a Ghorewaha Rajput to adopt his; sister’s 
son. This finding bas not been seriously 
contested by the. learned Advocate for 
the appellant. It is beyond “dispute that 
the general presumption is against the 
sisters son, and this 
presumption has not been rebutted: by the 
evidence upon the record. Only one 
instance, 114, of the adoption of one 
Ghulam Nabi by bube Khan, has been 
cited in this connection, but it is clear 
that a solitary instance is insufficient to 
discharge the onus. We accordingly 
concur with the learned Divisional Judge 
in holding that the defendant has failed 
to prove the validity of his adoption. 
As regards the plea of -acquitese2nce, the 
fasts relied upon by the defendant ‘are 
set cut in extenso in the judgment of the 
learned Divisional Judge (de page 8 of 


the printed paper-book); and} after 
hearing the learned “Counsel on both 
sides, we are not prepared ` to' dissent 


from the conclusion reached by the! learned 


Judge. The adoption took place about. 15 
or 16 years before the death of Mude 
Khan, and it appears” ‘that his. entire 


estate was mutated in favour of Rahmat 
Khan ir April 1886. The, latter 5 


consequently’ managed the. property, mort- 


gaged part ‘of it, and * gifted a small 
plot to one Sardar Ali. The mortgage 
was subsequently redeemed, by him, and 
the gift is still open tə objec. ion | by the 
plaintiffs. It is true that the collaterals 
could have instituted a suit for a declara. 
tion that the alleged adoption should not 
affect their reversionary rights,- būt. it is 
clear that they were ‘not bound to do . 
so. The succession did not open out: to: 
them until the death of Musammat Bholi 
and ‘within a few months of 
that event they instituted the (present 
suit for possession. In these circumstances 
we do not think that the fast that they 
allowed Rahmat Khan to remain in 
possession of the property and to déal with 
part of the estate can prejudice their right 
of saccession. It appears that in 1885 
one Badhe Khan, a collateral of Mude 
Khan and the plaintiffs, died, 


N 
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the deseased’s estate was mutated not 
only in favonr of the plaintiffs, but also 
in favour of Rahmat Khan. Now, it is 
manifest that -the plaintiffs had no 
right to- possess the share of the 
estate belonging to Mude Khan, and conld 
not, therefore, prevent the latter from 
having the mutation with respect to that 
share effected in favour of Rahmat Khan. 
Rahmat Khan having once been recorded 
‘as a co-sharer with the plaintiffs of Budhe 
Khan’s estate, the joint mortgage by all 
. the co sharers can be: easily explained, and 


the same remark applies to the sale 
transaction effected by them subsequent 
to the mortgage. It is also contended 


that the plaintiffs joined Rahmat Khan 
in sinking a well; but that act may be 
attributable to the fact that Rahmat Khan 
was in. possession of Mude Khan’s land, 
and it is not an 
tion that his assistance was sought for in 
his capacity as the agent of Musammat 
Bholi. .The question -of acquiescence is 
not-free from doubt, but considering that 
the learned Divisional Judge has duly 
examined all the relevant facts, we do 
not think that there is any adequate 
reason for holding that his conclusion is 
incorrect, 4 | 

Accordingly we sonfirm the decree of 
the lower Appellate Court, and dismiss 
the appeal with gosts. 

: Appeal dismissed., 


~- 


. KI MADRAS HIGH COURT. 
Seconp Civit APPsAL No. 1811 of 1916. 
December 11, 1917, 
Present:—Mr, Justice Seshagiri Aiyar 
and Mr, Justice Napier, 
[SUBRAMANIA AIYAR—P.aintire— 
EPIN APPELLANT 
- versus 
NAMASIVAYA ASAR[—Dzsrenpanr— 


RESPONDENT. 

Cwil Procedure Code (Act V of 1908), s. 102— 
‘Cognizable,’ meaning of ~Provinzial Small Causes 
Courts Act.(IX of 1887), Sch. II, Art, 35, effect of 
amendment of 1914 upon —Suit for value of trees, 
carried amway -Trial ar regular it ~Aoned, second, 
Y 


unreasonable explana- 
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cutting and carrying away trees. 


id 


2 


r ` 
maintainability of-—Amendment of Art, 35 before filing 
of second appeal, effect of -~Interpretation of Statutes, 
principles of —Retrospective effect, 

A suit to recover the value of trees cut and carried 
away was filed in the Small Canse Court and was 
afterwards transferred to the regular file as a 
question of title was involved in the suit. Against 
the decree of the trial Court there was an appeal to 
the District Court, and from the decree of the latter 
Court a second appeal was filed in the High Court, 
Ib was objected that, under section 102,. Civil Proce- 
dure Code, no second appeal lay, It was contended 
in answer that as the second appeal was filed after 
the amendment of Article 35 of Schedule IT of the 
Provincial Small Causes Courts Act in 1914, the 
second appeal was- maintainable: 

Held, that, as the appeal was against a decree in 
a suit of the naturo cognizable by Small Cause 
Courts, no second appeal lay. [p. 12, col. 1.] 

The word ‘cognizable’ in section 102, Civil Proce- 
dure Code, is restricted to the nature of the proceed- 
ing prior to decree and not to its character at the 
time of the second appeal. [p. 12, col. 1.] 

The principle of law that a right to prefer an 
appeal, being a vested right cannot be affected by 
legislation, is equally applicable to parties who have 
acquired aright to a judgment being regarded as 
final and conclusive. [p. 12, cols. 1 & 2.} 

Colonial Sugar Refining Co, v. Irving, (1905) 
A. CO. 369; 92 LL. T; 738; 21 T, L, R. 512; 74 L. d, P, C, 
77, explained. 

An enactment, which deliberately withdraws 
cortain classes of cases from the jurisdiction of 
Small Cause Courts, cannot be said to declare the 
law and does not have a retrospective effect. [p. 12, 
col. J.] 

Second appeal against the decree of the 
-District Court, Tanjore, in Appeal Snit 
No. 189 of 1914, preferred against that 
of the Court of the District Munsif, 
Pattukottai, in OriginalfSuit No. 713 of 
1912, 

Mr. K. Rajah Atyar, for the Appellant. 

Mr, F. Furushottama Atyar, for Mr. T. 
R. Venkatarama Sastri, for the Respondent. 

JUDGMENT.—A preliminary objection 
has been taken by Mr. Purushottama Aiyar 
to the maintainability of .the second 
appeal, and we are of opinion that the 
objection should prevail. 

The suit was for Rs. 50 and cdd for 
It was 
originally- instituted in the Small Cause 
Side of the Tanjore Subordinate Judge’s 
Court. As a question of title was involyed 
in the determination of the claim, the 
plaint was returned for presentation to 
the District Munsif’s Court at Pattukottai, 
The suit was tried by that Court and 
an appeal was heard therefrom by the 
District Judge. This second appeal ig 
against the decree of the District Judge. 


gan 


~ applicable to parties 


‘exempted from 


clause, if the suit were to 


Small Cause Courts, 
subject-matter does not exceed Rs. 500. 
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The sult as originally filed was not 
the jurisdiction of the 
Small Canse Court. An amending Act 
was passed in 1914, by which a new 


slause (11) was added to Article 35 of 


‘the II Schedule of the Provincial Small 


Act. Under this new 


be filed now, 
there can be no question that the Small 


Causes Courts 


_ Cause Court will have no jurisdiction to try if. 
The point 


for determination is whether 
this amendment affects the operation of 
section 102 of the Code of Civil Procedure. 
Under that section no second appeal liea 
in any suit of the nalure cognisable by 
if the value of the 


In the present case all the disqualifying ~ 
conditions are present.. Mr, Rajah Aiyar 
contended that. the nature of the suit must 
be considered with reference to the date 
on which the second appeal is presented 
and not with reference to the date on 
which the suit was filed; and as the 
amending Act was passed in 1914, before 


“the second appeal was filed, the A a 


of the suit has changed so as to admit 


‘of a second appeal being presented. This 
ingenious argument ignores the consideration, 


that the appeal is against the decree 
which has been’ passed in the suit of the 
nature sognisable by Small Cause Courts. 
The word ‘cognisable’ must be restricted 
to the nature of the proceeding prior to 
desree and not to its character at the time 
of the second appeal. 

The next contention of the learned 
Vakil was that the right of preventing 
an appeal being filed is not a vested 
right. Tt was held in Colonial Sugar Refining 
Co. v. Irving (1) that the right to prefer 
an appeal being a vested right, it will 
not be affected by a new legislation. We 
think that the principles of that desision 
applies to the present case. The right 
claimed by one party to take up a matter 
to an appellate tribunal is no more sacred, 
than the right given to the other party to 
prevent the right of finality attaching to 
the decree obtained by him not being 
disturbed. We think tbat the statement 
əf law by the Judicial Committee is equally 
who have acquired 

(1) (1908) A. 0. 369; 92 L. T. 738; 21 T. L. R. 513; 
4L J P.C aur 
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a right to a judgment being regarded as 
final and conclusive. 

The next contention was that the matter 
is one of procedure. Reliance was placed 
upon the decision in Attorney-General v. 
Theobald (2). That was a case in which 
a declaratory enactment was construed. It. 
was held that, where the Legislature declares 
the meaning of a partisular expression, 
that must be deemed to have’ been the 
meaning from the outset. In the present 
cage, the Legislature bas deliberately with- 
drawn certain cases from the jurisdiction 
of the Small Cause Court. This is nota 
case of declaring the Jaw but of the 
making of a fnew law. To such an 
enactment the statement of law icontained 
in the judgment of Lopes, L. J., in 
Pylborough Sckool Board Election, In te 
(3) is peculiarly applicable: “it is a well 
recognised principle in the construction of 
Statutes that they operate only on ‘cases 
and facts which come into existence after 
the Statutes were passed unless a retrospective 
effect is clearly intended. 

“This principle of construction is 
especially applicable when the enactment to 
which a retrospective effect is sought to 
be given would prejudicially affect vested 


rights or the legal character of past 
transactions.” 
Mr. Rajah <Aiyar next referred to 


gases which have held that there is no 
vested. right in having a case tried by a 
tribunal which has een deprived 
jurisdiction by a subsequent enactment. 
Such a right has been held by Jord 
Menaughten in Colonial Sugar Refining Co. 
y. Irving (1) as pertaining to the province 
of processual law, and not to vested right, 
because so long as there has been no trial, 
no party has any right to say that ‘the iode 
of trial or the procedure for trying it shall 
not be changed. These observations apply 
to Vajechand v. Nandram (4) as well. 

For these reasons we are of opinion that ` 
no second appeal lies inthis case and we 
reject it with costs, 

” Appeal dismissed. 


M. 0. P. , i 
(2) (1890) 240. B. D. 557; 62'L. T. 768; 38 W. R. 


4: 

(8) (18901) 1 Q. B. 725 at p. 787%; 63 L. J: Q. B. 497; 
9 R. 895; 70 L. T. 639; 42 W, R. 385; 1 Manson 172; 
58 J. P. 572. 

(4) 9 Bom. L. R. 1028; 31 B, 545. 
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CALCUTTA HIGH COURT. 
APPEALS FROM APPELLATE Deorers Nos. 1913 
AND 1957 or 1913, 

. January 25, 1918. 

' Present:—Mr, Justice Teunon and Mr. 
Justice Newbould. 

In No. 1913 or 19138 
‘Srimatti SUKUMARI DEBI~PLaintire 

— APPELLANT 
versus 
KALIPADA MUKHERJEE AND OTHERS 
— RusPONDENTS 
In No. 1957 or 1913 
KALIPADA MUKHERJEE AND anotHEr—- 
DEFENDANTS Nos. 2 AND 3—APP&ILLANTS 
VETSUS 
Srimati SUKUMARI DEBI AND OTHERS 


—RESPONDENT3, 

Evidence Act (I of 1872), s. 92, applicability of, to 

document to which one of the parties to suit was not 
party, 
ý The provisions of section 92 of the Evidence 
Act, excluding oral evidence in regard to the ques- 
‘tion whether a certain plot of land was. or was 
not covered by a sale-deed executed by one of 
the parties to a suit, do not apply when the other 
party to the suit was not a party to the doou- 
ment. 


Appeals against the decrees of the Third 
Additional District Jadge, 24-Perganas, 
dated the 26th of Febraary L913, modifying 
those of the Subordinate Judge, 2nd Court 
of that District, dated the 2nd of July 1912. 

Babu Siba Prasanna Bhattahcaarjee, for the 
Appellant in No. 1913 and for the Respondent 
in No. 1957. 2 

Babus Surendra Chandra Sen and Trazlokhyo 
Nath Ghose, for the Respondents in No, 1913 
and for the Appellant in No. 1957. 

Babu Amulya Chandra Ohatterjee, for the 
Defendants-Respondents in No, 1957. 

JUDGMENT.. 

Treunon, J.—These two appeals arise out of 
a partition suit, No. 1913 being preferred by 
the plaintiff and No. 1957 by defendants Nos. 
Qand 3. The question in the former is 
whether the appellant is entitled to her 
share (¢th) in plot No. Lof the schedule to 
- the plaint, being a plot of Bhadrason or 
‘homestead measuring some 13 bighas in area, 
and the question in the latter appeal is 
whether she is entitled to the same share in 
the ancestral house of 3 rooms standing on the 
said plot. 

The plot appertains to Taluk No. 2510 and 
the contention of defendants Nos, 2 and 3 ig 
that by a kobala, dated 7th 4sar1315,the plaint: 
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iff sold to one Satish Chandra Bhattacharjee 
(the son of: plaintiff's father-in-law’s sister) 
her interest in this Taluk and, therefore,in the 
plot now in question. The plaintiff on the 
other hand says that the Bhadrason and the 
Bhadrason Bati were excluded from the sale 
which covered only the agricultural lands. 

In the Court of first appeal the case 
proceeded on the assumption that the 
provisions of section 92 exeluding oral 
evidence applied to the case. But that is 
not so; defendants Nos. 2and 3 are no parties 
to the deed. Satish Chandra Bhattacharjee 
the vendee has in this Court been made 
a party to the suit and he has filed a 
written statement supporting the plaintiff 
and disclaiming all interest in the Bhadra- 
son and the house thereon. Defendants Nos. 
2 and 3 are admittedly not entitled to the 
plaintifi’s share in the property now in qaes- 
tion and Satish being now a party it would be 
possible in the case to direct’ that the 1/4th 
share in question should be allotted to the 
plaintiff and Satish jointly. But this, in 
our opinion, is unnecessary; Satish’s written 
statement, the improbability of a sale by the 
plaintiff of her Louse, and the documents, and 
other matters relied on by the Subordinate’ 
Judge justify us in holding that the property 
in question, being regarded as a separate 
parcel, was excluded from the sale to Satish. 

In this view No. 1957 is dismissed with 
costs. The decree of the first Appellate Court 
in respect of the Bhadrason is reversed and 
the Subordinate Judge 
restored. Appeal No. 191°, is, therefore, 
decreed with costs. 

NEWB3JULD, J.—I agree. 

Appeal No. 1913 decreed; 
Appeal No. 1957 dismissed, 





MADRAS HIGH COURT. 
Civin Revision Perrrron No, 1189 or 1916, 
December 18, 1917, 
Present:— Mr. Justice Seshagiri Aiyar, 


VAITHILINGAM CHETTY—Phainripy—— 


PETITIONER 
VETSUS 


KALIAPERUMAL MUDALIT AND ANOTEER 


. — DEFEN DANTS— RESPONDENTS 
Civil Procedure Code (Act F of 1908), s. 24, cl. (1) 
(b) (ii), O. XLVI, r. 2—‘Competent to try and 
dispose of the same,’ meaning of—Jurisdiction of 
Courts, territorial changes in—New Courts, establish- 
ment of, with jurisdiction over cases from specified, 


e 


elà 


dale——Review, petition for, to ~ Court 
jurisdiction before establishment of new Couri— 
Transfer to new Court, power of District Judge to— 


New Court, whether ‘successor’ of Court which 
entertained petition— Transfer, whether ultra 
vires, 


The Courtof a District Judge has no power to 
transfer suits or petitions filed in a Court subordinate 
to it to another subordinate Court newly established 
thereafter, which is only empowered to hear cases 
presented to it from a specified date after its 
establishment. [p. 15, col. 1. : 

The latter Court is not a Court ‘competent to try 
and dispose of the same’ within the ‘meaning of 
clause (1) (b) (di) of section 24, Civil Trocedure Code, 
nor can it be regarded as ‘successor’ _to the Court 
. which originally entertained the suit or petition 
within the meaning of Order XLVII, rule 2, Civil 
Procedure Code. [p. 14, col. 2; p. 15, col. 1] | 
~The Subordinate Judge of Kumbakonam issued 
notice, on a review petition presented to him, on 
19th November 1915, to the opposite party to 
appear en 27th November 1915, The petition not 
having been disposed of on the latter date, the 
District Judge transferred: the petition to a new 
Small Cause Court established at Kambakonam on 
Ist January 1916 with jurisdiction to try all Small 
Cause suitsfrom that date: ` ; 

Held, that the order of transfer was ultra vircs, 
[p. 15, col. 1.] 

Petition, under section 25 of Act IX of 


1297, praying the High Court to revise the 
order of the Court of Small Causes, Kumba- 
-konam, in Original Petition No. 24 of 1916 
(Original Petition No. 2121 of 1915, in Small 
Cause Suit No. 1373 of 1915, on the file of the 
Court of the Subordinate Judge, Kumba- 


“ konam). 
Mr, K. Aravamuda Ayyangar, for the 


Petitioner. 


Mr. O. Madhavan Nair, for the Respond- i 


nts. 

° JUDGMENT.—The suit was originally 
instituted on the Small Cause Side of the 
Subordinate Judge’s Court at Kumbakonam. 
He pronounced judgment on the 27th 
October 1915. A petition for review was 
presented to him on the 19th November 
1913. He directed the issue of notice to 
the opposite party onthe 27th November. 
On the lst January 1916 a Special Small 


Cause Court was established at Kumba-. 


konam which was invested with jurisdiction 
to try all small cause suits within a 
specified ‘area. The High Court issued a 
circular, R.O.C. No. 3656 of 1916, dated 3 lat 
Ostober 1916, in which it was stated that 
the Special Small Cause Judge alone 
shall have jurisdiction to hear all small 
nause suits instituted after the lst January 
1916, Apparently on this oiroular the 
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District Judge transferred the réview peti- 


‘tion from the Kumbakonam ‘Subordinate 


Court to the new Small Couse Court. The 
question for consideration is whether this 
transfer was right. 

This petition was presented by the plaint-- 
iff and as I found that the opposite side 
was not represented before me, I. requested 
Mr. Madhavan Nair to help me, as a question ` 
of considerable importanée regarding the 
procedure was raised by the point taken 
before me. I am very much indebted to - 
Mr. Madhavan Nair for kis assistance. aa 

Mr. Madhavan Nair supports the order of 


4 


‘the District Judge by a reference to section. 


24, clause (1) (b) (i). He concedes that 
the High Court circular can only affect cases 
which were instituted after the lst January 
1916. But he argues that the District 
Judge had power to withdraw the case from- 
the file of the Subordinate Judge and to 
direct its disposal by any Court subordinate 
to the District Court which was competent 
to try and dispose of small cause. suits, 
The difficulty arises in construing the words 
‘sompetent to try and dispose of, the same’ 
in clause (1) (b) (ii) of section 24. There 
san be no doubt that the Special Small Cause 
Judge, according tc the circular of the High 
Court, was only competent to hear cases 
which were filed after the new Court was eg- 


tablished. Order XLVII, rule 2, of the Civil 
Procedure Code provides that after notice has 


been issued by the Judge on an application - 
for review, the successor of that Judge is 
competent to dispose of it, Mr. Madhavan 
Nair’s contention is. this—that the Special. 
Small Cause Judge is the successor of all 
those Judges who exercised Small Cause 


-Court’s jurisdiction within the limit which 


was subsequently assigned to him and, there. 
fore, he became the successor of the Sub- 
ordinate Judge of Kumbakonam and as notice 
was directed to be issued by the Subordinate 
Judge in respect of this matter, the new 
Small Cause Court Judge must be taken 
to be a successor competent to dispose of the- 
review petition, within the meaning of section 
24 (b) (ii). As pointed out by the learned 
Vakil for the petitioner, it seems to me 
that the new Small Oause Court Judge 
should be regarded as the successor of the 
existing Small Cause Oourt. Judges, onl 

in respect of cases filed after! the Ist 
January 1916, Having regard to the express 
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wording of the High Court circular he cannot 
be regarded as the successor of the Small 


Cause Court Judges in respect of matters 


t 
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which were pending on their file at the time 
when the new Court was established. There 
can ba no doubt on the question of sotveni- 
ence and justice that the Subordinate Judge 
of Kumbakonam would be the proper person 
to dispose of this review petition. He is 
cognisant of all the facts which -transpired 


before him, and it would be very inconvenient . 
_ Court of Small Causes. 


that a new Judge who bad nothing to -do 
with -tbe original trial. should be asked to 
hear the review petition. The observations 
of the Judicial Committee in Ram Nath v. 
Gowhur (1) support this view. I have, there- 
fore, come to the conclusion that the order 
of the District Judge transferring the case 
from the file of the Knmbakonam Sub- 
ordinata Court to the new Small Cause 
Judge is ultra vires. Oa this’ ground, I 
must reverse the order in this-case and 
direct the Subordinate Judge of Kumba- 
konam to dispose of the petition on the 
merits. Costs to abide the result. 
‘Order reversed, 

M.C.P. 

(1) 2 N. W. P. H, ©. RI 280. 


l CALCUTTA HIGH COURT. 

Civit Rowe No. €82 or 1917. 
February 11, 1918, 
Fresent:—-Mr. Justice Teunon and 

- Mr. Justice Newbould. 
LALU SARDAR AND oregrs — DEFENDANTS 
~~ PETITIONERS 
i versus — 
OHEDALI MRIOHA—Praistire 
— Opposite PARTY. 

Provincial Small Causes Courts Act (IX of 1887) 
as amended by Act VI of 1914, - Sch, II, Art. 35, ct. 
(ii)— Suit for value of paddy wrongfully and forcibly 
taken away whether’ cognisable by Small Cause Court. 

A suit to recover the value of paddy alleged to 
have -been forcibly, wrongfully and maliciously cut 
and taken away by the defendant from the pos- 
session of the plaintiff is not cognisable by “a 
Court of Small Causes. [p. 16, col. hie : 

Rule against the order of the Small 
Cause Court Judge, Barisal, 
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FACTS appear from the judgment. 

Babu Abinash Ohandra Ghosh, for the Peti- 
tioner.—The defendant is the petitioner and 
the snit is for the recovery of the price of 
paddy alleged tu have been wrongfully and 
forcibly out and taken away by the defend- 
ant from the land in possession of the 
plaintiff. So, under clause (iz), Article 35, of 
the Second Schedule of the Provincial Small 
Causes Courts Act, as amended by Act VI 
of 1914, the suit is not maintainable ina 
See Helaluddit Molla 
y. Abdul Gafur Molla (1), Ram Prasad Framanik 
v. Sricharan Mandal (2), Adu Malo v. Nagar 
Bashi Malo (8). 

'Teonoy, d.—Was the objection as to juris- 
diction of the Court taken in the lower 
Court P | 

Yes. Inthe written statement it is stated 
that the suit is not maintainable in the 
Court of Small Causes. Even if the objection 
as to jurisdiction was not specifically taken, 
that would not give jurisdiction to the 
Court to try the suit when the law expressly 
takes away such suits from the sognizance 
of the Court of Small Causes, It has been 
held in many cases that where there isa 
total want of jurisdiction, omission or failure 
to take that objection would not vest the 
Court with jurisdiction: : 

Babu Suresh Ohandra Talukdar, for the ` 
Opposite Party.— The objection as to the 


| jurisdiction of the Court not having been 


specifically taken in the Court below, the 
deaision of the Court below should not be 
interfered with in revision, 

[Teunon, J.—Under the Amending Aot VI 
of 1914 the suit is not triable by a Court 
of Small Causes, | 

Then the plaint may be returned to the 
plaintiff for presentation to the proper Court. 
But the petitioner shall not be entitled to 
costs, as the objection now raised was not 
taken in the lower Court. 


' JUDGMENT.—This Rule is directed against 
a decree made by the Small Cause Court 
of Barisal. The plaintiff brought his suit 
to recover the value of paddy and his claim 
has been. decreed to the extent of Rs. 15. 
His allegations in the plaint were that 
this paddy being in his possession the de- 


(1) 41 Ind. Cas, 936; 21 O. W. N. oxlvii (147), 
(8) 33 Ind, Cas, 728, 


#_ SISTU SBETARAMAYYA ©. TADAPALLI SODEMMA 


fendant had forcibly, wrongfully and malici- 
‘ously cut and taken it away. On these al- 
legation3 it is clear that under the Small 
Causes Courts Act, Second Schedule, Article 
35, clause (čt), introduced into the Act by 
the Amending Act VI of 1914, the plaintiff's 
suit was one not triable by a Court of 
Small Causes. We, therefore, set aside the 
decree against which this Rule is directed 
and return the case to, the Small Cause 
Court Judge in order that he may return 
the plaint - to the plaintiff for presenta- 
tion in the proper Court. 

Under all the circumstances we make no 
order as to costs. 

Decree set aside; Case returned. 


ndika ja aaa anggepan 
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MADRAS HIGH COURT. 
Seconp Civic AppeaL No. 403 or 1917. 

‘ January 17, 1918. 
Present:—Mr. Justice Abdur Rahim and Mr, 
Justice Napier. 

‘SISTU SEETARAMAY YA—Puaintirr— 
APPELLANT 
versus 


` TADAPALLI SODEMMA—Derenpant— 


RESPONDENT. | 
_ Civil Procedure Code (Act F of 1908), O. XXI, r. Be 
Civil Procedure Code (Act XIV of 1882), s. 257A-~ 
Agreement by decree-holder to give time for discharge 
of decree not certified to Court—Breach of contract— 
- Execution of decree in violation of agreement — Damages, 
» suit for, maintainability of. 
No suit lies for damages for breach of an agree- 
ment by a decree-holder to give time to the judg- 
ment-debtor for satisfaction of the decree where the 
agreement has not been certified to Court under 
Order KAT, rule 2, Civil-Procedure Code, and there is 
“mo consideration to support it. [p. 17, col. ie 
Venkata Subramania Ayyar v. Koran Kannan 
, Ahmod, 26 M. 19; 12 M. L, J. 113, followed. 


Second appeal against the decree of the 
Court of the Temporary Subordinate Judge, 
Cocanada, in Appeal Suit No. 59 of 
1916, preferred against that of the 


Court of the District Munsif, Peddapur, . 


in Original Suit No. 648 of 1914. 

FACTS appear from the judgment. 

Mr. D. Appa Row, for the Appellant, 
argued that failure to obtain the Court’s 
sanction for the adjustment out of Court 
only rendered the judgment-:debtor liable 
in execution proceedings The reporting 


} 
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of the agreement would bar esesnticn, 
but there was an independent cause of 
action on the agreement between the parties 
and a breach of the covenant by the decree- 
holder rendered him liable in an action 
for damages. The consequence 'of the 
failure to certify in time under the provi- 
sions of Order KAT, rule 2, Civil Procedure 
Code, was that the -matter could nut be 
pleaded in bar of execution, but the com- 
mon: law right to seek reparation for- breach 
of the covenant by a suit is preserved: 
As the judgment-debtor paid an instalment 
the agreement had consideration to support 
16. 

Mr. V. Ramesam, for the Respondent, 
urged that the agreement itself was void as it 
was not made for consideration ` or with 
the sanction of the Court,and no right 
could be rested on it. Venkata Subramania 
Ayyar y. Koran Kannan Ahmed (1). 

Mr. Appa Rao was heard in reply. 

JUDGMENT.—The plaintiff sues to re: 
cover damages from the defendant in some- 
what curious sircumstances. The , defend- 
ant had a decree for money agaist ithe 
plaintiff and there was an agreement arrived 
at between the parties by whioh the decree- 
holder consented to receive an amount Jess 
than' the decree amount in several instal- 
ments, covering a period of two years, the 
first instalment being payable on the date 
of the agreement. It would seem that two 


‘instalments were paid to the decree-holder. 


In the payment of the 2nd instalment there 
Was a delay ofa few days, but the defend- 
ant waived the delay and accepted. pay- 
ment, bnt would not receive the 3rd ingtal- 
ment sent to him and then took steps to 
enforce the decree and realise the amount 
due upon the decree apart from the agree- 
ment. The agreement was never brought 
to the notice of the Court or sanctioned ` 
by it. The plaintiff says that he is entitled 
to recover daraages from the defendant for 
viclation of the agreement even though he 
could not set up the agreement as a bar to. 
execution. But the agreement comes within 
the purview of section 257 A of the old 
Civil Procedure Code, Act XIV of 1882, 
which lays down that “avery agreement to 
give time for the satisfaction of a judg- 
ment debt shall : be void unless it ig made 


(1) 26 M, 19; 12 M, L.J. 118. 
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for consideration and with the sanction 
of the Court which passed the decree and 
such Court deems the consideration to be 
under the circumstances reasonable.” It would 
be void on two grounds:—first of all, it 
was not sanctioned by the Court, and 
secondly, there was no consideration for it. 
We cannot accept the contention that 
because the Ist instalment was paid at 
the date of the agreement, thera was valid 
consideration for it. The case referred to 
by the District Munsif, Venkata Subra- 
` manta Ayyar v., Koran Kannan Ahmed 
(1), clearly shows that an agreement of 
this nature is an agreement to give time 
within the meaning of section 257A 
and does not put an end to the relationship 
of judgment-debtor and oreditor by ex- 
tending the time. It relieves the defend- 
ant from the obligation of satisfying the 
decree at any time he is called upon to 
do so by the decree-holder. The agree- 
ment being void as not being sanctioned 
by the Court as required by law, no rights 
can arise to the plaintiff under such an 
agreement and the suit was. rightly dismissed 
by both the Courts. . 


The appeal fails and is dismissed with 
costs, = a 
Appeal dismissed, 
M. C. P. 


PUNJAB CHIEF COURT. 

Civit Revision Petition No, 951 or 1916, 
February 11, 1918. 
Present:—Mr, Justice Scott-Smith and 
Mr. Justice Shadi Lal. 

Firu or GOPI MAL-DURGA DAS 
— DEFÊNDANT— PETITIONER 
versus 
Tas JAIN BANK or INDIA, Listen, 

' LAHORE — PLAINTIRE — RESPONDENT. 

Contract Act (IX of 1872), ss. 184, 248—Principal 
ani agent ~Minor, whether can act as agent —Firm, 
liability of, for acts done by managing minor member— 
Minor, liability of, on attaining majority. 

Where on the application of an active minor mem- 
ber of a firm who did most of the business of the 
firm, shares in a Limited Liability Company were 
allotted to the firm: 


‘the other. 


INDIAN CASES, wi 
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Held, (1) that as a minor can act as an agent under 
section 184 of the Contract Act, the fact that at the 
time of the application the member was not sut juris 
did not vitiate the contract between the Company 
and the firm and thatthe firm was, therefore, liable on 
the shares; 

(2) that as the minor did nos give notice 
within reasonable time after attaining majority of his 
repudiation, he was also equally liable. 


Petition, under section 25 of Act IX of 
1887, for revision of the deoree of the Jadge, 


' Small Cause Court, Lahore, dated the 19th 


August 1916, decreeing the claim. 

Lalas Tirath Ram and Kahan Chand, for the 
Petitioner. — 

Dr, Nand. Lal, for the Respondent, 

JUDGMENT.—After hearing arguments 
on both sides and considering the findings 
arrived at by the Judge, Small Canse Court, 
we are of opinion that no adequate ground 
for revisi0On has been made out. There can 
be no doubt whatsoever that Darga Das, 
purporting toacton behalf of the firm Gopi 
Mal-Durga Das, consisting of himself and 
his father, Gopi Mal, applied in July 1918 
for 20 shares in the Jain Bank of [ndia, 
Limited, and paid Rs, 49 with the application. 
The shares were duly allotted to the firm, 


‘and the letter of allotment was posted and 


presumably reached its destination, It is, 
therefore, clear that the firm became a 
share-holder in respect of 20 shares, if Durga 
Das had the aathority to act on its behalf, 


. Now the Judge, Small Cause Court, finds 


that “ Durga Das is an active member of 
the firmand he does most of the work of 
the shop,” and this finding receivessupport not 
ouly from the evidence of Gopi Mal but also 
from the general circumstances of the 
Gass. 

Now, section 184 of the Indian Contract 
Act shows that a minor can act as an 
agent. The fact that Durga Das was at 
the time of the application not sui juris 
does not, therefore, vitiate the contract be- 
tween the Bank on one side and the firm on 
The firm is liable on the shares, 
and Durga Das having attained majority in 
1915 is equally Hable, vde section 248, 
Indian Contract Act. 

We are accordingly of opinion that the 
defendant firm has been rightly held liable 
for the payment of the. call money, and 
this application for revision is hereby dis. 
missed with 09565, 


Revision dismissed, 
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?  PANDIRI VEERANNA V. GRANDHI VEERABHADRASWANMI, 


MADRAS HIGH COURT. 
FULL BENCH. 


Civit Appsat No. 343 or 1916. 
February 20, 1918. 
Present:— Justice Sir William Ayling, Kt., 
Mr, Justice Contts Trotter and 
Mr. Justice Seshagiri Aiyar. 
PANDIRI VEERANNA—Puaintirr— 
APPELLANT 
versus 
GRANDHI VEERABHADRASWAMI alias 
VEERABHADRU DU—Derenpant No, 2— 


RESPONDENT, 

Limitation Act (IX of 1908), s. 21—Acknowledgment 
by partner, whether binding on co-partner—-Implied 
authority to acknowledge, proof of, admissibility of. 

In the absence of direct evidence that a co- 
contractor or partner has authorised his co-contractor 
or partner to make acknowledgments or pay- 
ments saving limitation on his behalf, such authority 
can be inferred from other circumstances, such as 
the position of the other co-contractors or partrers in 
the business. [p. 2], col. 1.] 

K. R. V. Firm v. Sathayavada Sitharama Swami, 21 
Ind. Cas. 684; 25 M. L.J. 50); 37 M. 146, followed. 

Valasubramania Pillai v, Ramanathan Chettiar, 
2 Ind. Cas. 309: 5 M. L. T. 102; 32 M. 421 and Sheik, 
Mohideen Sahib v. Official Assignee, 11 Ind. Cas. 882; 
35 M. 142; (1911) 1 M. W, N. 847; 9 M. L. T. 478, 
overruled. 


Appeal against the decree of the Court 


of the Additional Temporary Subordinate 
Judge, Rajahmundry, in Original Suit 
No. 3 of 1916. 


‘This appeal coming on for hearing on 
the 28th September 1917 and on the lst 
October 1917, upon perusing the grounds 
of appeal, the judgment and decree of the 
lower Court and the material papers in 
the suit, and upon hearing the arguments 
of Mr. V. Ramadoss, for the Appellant, and 
of Mr. T. Ramachendra Rao, for the Re- 
spondent, and the case having stood over 
for consideration till the 380th day of 
Ostober 1917, the Court (Chief Justice and 
Kumaraswami Sastri, J.) madethe following 

ORDER OF REFERENCE TO A FULL 

BENCH, 

Wants, C. J.—It is quite clear in this 
case that the lst defendant and his adult son 
the 2nd defendant, carried on business as 
timber merchants with the joint family 
property. It is also clear that the advances 
made by the plaintiff were made to them 
both and that the 2nd defendant was per- 
sonally liable on them as well as the Ist 
defendant. This is abundantly proved by 
the fact that the 2rd defendant bas signed 


the settlements in the plaintiff's books 
Exhibit A, dated the 27th April 1907, and 
Al, dated the 12th September 1909, and 
the promissory notes D, dated the lst May 
1907, and E, dated the 13th September - 
1909. He did not sign the settlement 
A2, the promissory note F, dated the 26th | 
September 1910, or the letter J, dated the 
Ist Ostober 1910, as he was absent, but 
on the 7th February 1911 he signed the 
letter Exhibit G, set out in the judgment 
of the Subordinate Judge, in which he 
stated that he and his father had been 
borrowing from the plaintiff, that his father 
had settled accounts on the 26th September 
1910 and signed in the plaintiff's book, that 
he had not signed as he was not present 
and that subsequently they had received 
further advances to the extent of Rs. 4,000. 
In this letter he undertook to discharge 
both these amounts on his personal liability 
and added: “There subsists also my per- 
sonal liability fur the whole of the amount 
payable according to your accounts. As I 
did not sign in your accounts, this letter. 
was writtenand given.” He did not, how- 
ever, sign the subsequent settlement A3, 
dated the 7th September 1913, or the pro- 
missory note Exhibit H, dated the 7th 
September 1913, or the letter Exhibit K, 
dated the 9th September 1913, by echish 
the lst defendant acknowledged the joint 
indebtedness to amount to Rs. 9,855 and 
arranged for a further advance of Rs, 1,200 
for which they were to give a fresh 
mortgage. The plaintiff bas given evidence 
in support of his oase, and neither the 
first nor the 2nd defendant has ventured 
to go into the box and the witnesses called 
for the 2nd defendant to prove that he had 


no connection with his father’s business 
are contradicted by the: documents 
under his own signature . already 


mentioned. There is evidence, and itis the 
Znd defendant’s case, that for the last few 
years he has been looking after a cloth 
business, and according to the plaintiff's 
evidence the lst defendant was the manager 
and always wrote the letters and invoices 
relating to the timber business. 

In these circumstances, the only question 
is whether the suit is barred against the 2nd 
defendant personally, and this depends on 
whether the Ist defendant can be assumed to 
have had implied authority to sign the 
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settlement in Hxhibit A 4, and the letter 
Exhibit K on behalf of the 2nd defendant as 
well as himself. The last acknowledgments 
were made by the Ist defendant when he 
was managing the joint timber. business, 
which was being carried on with joint family 
funds by the lst and 2nd defendants as 
co-contrastors or partners and while the 
2nd defendant was looking after another 


business, According to the decisions of 
this Court in Valasubramanta Pillai v. 
Ramanathan Cheltiar (1) and in Sheik 


Mohideen Sahib v. Oficial ` Assignee 
(2), these facts are not sufficient to raise 
a presumption that the Ist defendant 
had authority to make an acknowledgment 
on, behalf of the 2nd defendant. In the 
. latter case if was expressly decided that the 
fact of a partner being left in management of 
the business did not give rise to a presumption 
that he was authorized to sign acknowledg- 
ments. I have pointed out in K. R. V. Ferm v. 
Sathayavada Sitharama Swami (8) that 
a different view has been taken by other 
Courts in India in the cases cited, to which 
may be added Dalia Parshad v, Babu Parshad 
(4) and, also apparently in England, where 
the statutory provisions are substantially the 
same as in India. The point is fully discussed in 
K. R. V. Firm v. Sathayavada Sttharama Swami 
(3) and, as it is one of great importance to 
the commercial community, we have decided 
to refer to a Full Bench the question whether, 
in the absence of direct evidence that a 
co-sontractor or parther has authorized his 
eo-contractor or partner to make acknowledg- 
ments or payments saving limitation on his 
behalf, such authority can be inferred from 
other circumstances such as the position of 
the other co-contractors or partners in the 
business? 

Kumagaswaml SASTRI, J.—I agree to the 
reference proposed by my Lord, as lam of 
opinion that the decisions in Valasubramania 
Pillai v. Ramanathan Chettiar (1) and 
in Sheik Mohideen Sahib v. Oficial Assignee 
(2) require re-consideration in the light 
of the decision in K. R. V. Firm v. Sathaya- 
vada Sitharama Swami (3), which, if, I may 
say so with respect, gives cogent reasons 


(1) 2 Ind. Cas. 309; 5 M. L. T. 102; 32 M. 421, 

(2) 11 Ind. Cas. 332; 35 M. 142; (1911) 1 M. W. N. 
347; 9 M. L. T. 473. 

(3) 21 Ind. Oas. 634; 25 M. L, J. 601; 37 M. 148. 

(4) 4 Ind. Cas, 708; 82 A. 51; 6 A, L, J. 958. 
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for placing on section 21 of the Limitation 
Act a more liberal construction in conformity. 
with the decisions of the other High Courts. 
There is no essential difference between the 
position of partners in England and India 
and if under section 251 of tbe Contract 
Act the act of one partner which is neces- 
sary for or is usually done in the course 
of the business binds the other partners, 
there is no reason why acknowledgments 
of liability or payments made by one partner 
should not bind the others, 1 have rarely 
some across any instance where partners, 
while providing for authority to borrow on 
behalf of the firm, make any express pro- 
vision for acknowledgments or payments 
with reference to limitation. Very often the 
partnership agreement restricts the powers 
of certain of the partners to borrow, but 
when there is no restriction, business is 
conducted ov the footing that one who has 
the power to borrow has also power to 
settle accounts, make payments and- in 
general to do all things necessary to 
ensure the credit of the firm. It is well 
known that Marvadis and Nattukottai 
Chettys who open account with persons 
insist on periodical settlements and would 
make no further advances unless accounts 
are settled when required. The object of 
is to prevent disputes as 
to its correctness and pleas of limitation 
from being raised, It is difficult to see 
why partners who allow business to be 
conducted on lines which are well known 
to everybody should not he presumed to 
have given authority, in the absence of 
evidence that the authority to borrow was 
limited and excluded the doing of things 
which are ordinarily done where accounts are 
opened with money-lenders. 

I do not think that the wording of section 
21 eoneludes the matter or makes any 
difference in the ganeral law applicable to 
partners, The use of the words “by reason 
only of” in the Acts of 1877 and 1908, instead 
of the words ‘by reason of,’ suggests that the 
Legislature did not intend to affect the 
powers of one partner to bind another by 
acts falling under section 251 ofthe Contract 
Act. If it is shown that one partner has 
been borrowing money, making payments 
and settling accounts without objection by 
the otber partners, it may well be presumed 
that he was authorized to do so. There is 
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no reason why we should go further and 
require an express authority treating the 
implied authority as useless for the purpose 
of section 21. 


Section 21 is similar in language to 
section 14 of the Mercantile Law Amend- 
ment Act of 1856, which has _ received 
judicial interpretation in England so far as 
partners are concerned. The following pas- 
sage from Lightwood (time limit to action) 
correctly summarises the law in England 
on the subject. ‘Though the doctrine 
_of implied agency as between co-debtors is 
abolished, one may still be the, actual 
agent of the other so as to bind him by 
payment. In the absence of evidense to the 
contrary, one. partner is presumed to be the 
agent of the other to make 
in respect of partnership debts [ Goodwin v. 
Parton (5)} and though the agenoy is in 
general terminated by a dissolution of 
partnership [ Watson v, Woodman (6) ] it may 
under special circumstances be treated as 
continuing where for instance the retire- 
ment of a partner is kept secret and pay- 
- ments of interest are made in the name of 
the firm, In re Tucker (7), 


I agree with the judgment in K, R. v, Firm 
y Sathayavada Sitharama Swami (8), which 
deals fully with the Engliso and Indian 
Statutes and decisions and.which is entirely 
in accordance with my. experience of the 
sonsciousness of the mercantile community 
and the course of business usually followed. 
The same view has subsequently been taken 
in Lalla Prashad v. Babu Parshad (4) and in 
Abdulalli Badrudin v. Ranchodlal Trikamlal 
(8) and in Karmali Abdulla Allarkhia y. Bora 
Karimji (9). 





The question referred came on for hearing 
before the Full Bench onthe 20th February 
1918, 


(5) (01879) 41 L. T. 91. 
(6) (1875) 20 By. 721; 45 L.J. Ch. 67; 24 W. R. 
47. 

7) (1894) 3 Ch, 429; 63 L. J. Ch. 787; 12 R, £41; 
71 L. T. 453. 

(8) 38" Ind. Cas. 873; 19 Bom. L. R. 96 at p. 96. 

19) 26 Ind. Cas. 915; 17 M. L. T. 35; 2 L. W. 138; 
17 Bon. L. R. 108; 19 O. W. N. 837: 13 A. L. J. 121; 
91 CL. J. 122; 28 M. L, J. 515; 39 B, 261; vee) M. 
W. N, 608; 42 I. A. 48. 
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Mr, V. Ramadaoss, forthe Appellant.— 
Section 21 of the Limitation Act is general. 
To make an acknowledgment by a partner 
or contractor binding on his eo-partner or 
co contractor, the section does not, in ex- 
press terms, say that there should be 
direct evidence of the latter’s authority. 
Such an insistence would work great bard- 
ship in commercial dealings. Applying the 
principles of section 251 of the Contract 
Ast by which the aets of one partner 
generally bind his co-partners, it follows 
that acknowledgments by one partner bind 
the other partners in the absence of any 
specific understanding between them to 
the contrary. The wording of sestion 21 
of the Limitation Act literally follows the 
corresponding provision in section 14 of 
the Mercantile Law Amendment Act of 
1858, which bàs received a liberal judicial 
interpretation intending the requisites of 
proof to direst evidence of authority as 
well as to circamstances from which the 
authority may be inferred. 


The cases in Valasubramania Pillai v. Rama- 
nat kan Chettiar (1) and Sheik Mohideen Sahib 
v Oficial Assignee (2) a been wrongly 
decided. 


Mr. T. Ramachandra Rao, for the Re- 
spondent, argued contra. 


OPINION. — In this oase the AT EE EN 

carried on the business of timber merchants as 
a family business, they, being father and son 
in an undivided Hindu family. They are 
sued on a debt which would be statute. 
barred in the absence of an acknowledgment, 
sufficient, within section 19 of the Limitation 
Act, to take it out of the Statute. There 
13 such an acknowledgment, but lit is only 
signed by the lst defendant, the father, 
and the question is whether it can operate 
as against the son, the co-defendant, 
also. 


The learned Judges who referred the case 
have propounded a question about the answer 
to which we feel no hesitation, but it is 
obviously referred to us becasue they felt 
a doubt as to whether the decisions in 
Valasubramania Pillat v. Ramanathan 
Chettiar (1) and Sketk Mohideen Sahib y. 
Official Assignee (2) did not preclude 
them fromarriving at the conclusion which 
they clearly thought to be the right one, 
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The exact question propounded is “whee Pillai v. Ramanathan Chetttur (1), saya: 
ther in the absence of direst evidence “Following the principle we here [2. e., 


that a co-contractor or partner has authoris- 
ed his so-sontractor or partner to make 
acknowledgments or payments saving limit- 
. ation-on his behalf, such authority san be 
inferred from other circumstances such as 
the position of the other co-sontractors or 
partners in the business.” Our answer is in 
the affirmative. We think that direct 
evidence ofa specific authority to give ac- 
knowledgments is quite unnecessary, and that 
authority may be inferred from circumstances, 
though it is, of course, quite beyond our pro- 
vince to indicate what circumstances should, 
in our opinion, be deemed sufficient to 
warrant the inference. If is important to 
notice the exact wording of section 21 (2) 
of the Limitation Act. The section’ does 
not say that a person shall not be liable on 
acknowledgment signed by the partner by 
reason only of his being a partner but by 
reason only of a written acknowledgment 
signed by his partner; and it amounts to 
saying that if you have no more than a 
written acknowledgment signed by one de- 
fendant the fact that the other defendant is 
his partner oannot affect the latter’s liabil- 
ity. You could obviously have a case where 
one partner signed an acknowledgment in 
respect of a gambling debt of his own; but 
for the sub-section proof of the acknowledg- 
ment would be sufficient to fix the other 
partner with liability, a conclusion manifestly 
repugnant both to sense and justice. We 
see nothing in the sub-section to make it 
necessary to suppose that it is intended to 
apply to transactions -conducted in the 
ordinary Courts of partnership business, 
We need only refer to the general principle 
of law embodied in section 251 of the 
Contract Act that partners are the agents 
of one another and thattheir acts done in 
the ordinary course of the partnership 
business bind the partnership. 

As regards the two desisions referred to, 
if is not quite easy to say whether they 
should properly bə regarded as laying 
down as a condition of liability that there 
should be direct evidence of express 
authority to give acknowledgments. But at 
least one sentence in Shek Mohideen Sahtb 


v. Oficial Assignee (2) lends colour 
to that view. White, ©. J., referring 
tq the former degision in Valasubramanta 


Valasubramanta Pillai v. Ramannihan Chet- 
tiar -(1)] lay down, we have to see in 
this case if there is evidence that the 
person who made the acknowledgment 
had authority to do so on behalf of his firm.” 
Those words are capable of the construction 
that what is meant is direct evidence of 
specific authority, and they were obviously 
so regarded by the learned Judges who 
referred this question to us. If that ba 
so, we have no hesitation in saying that 
they were wrongly decided and should no 
longer ba regarded as law. Sach a view is 
completely at variance with that taken by 
the other Conrts of India and by the 
English Courts in their construction of 
the corresponding sections of the Eaglish 
Asts and wonld obviously put a premium on 


~sommercial dishonesty. 


_ Answered inthe affirmative. 
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ALLAHABAD HIGH COURT. 
Hixecotion Sscono Appear No, 686 
cr 1917. 

March 2, 1918. 

Present:—Sir Henry Richards, Kr., Chief 
Justice, and Justice Sir P, C. Banerji, Kr. 
SRIPAT NARAIN RAI—Obpposits Party— 
APPELLANT 

versus 


TIRBENI MISRA—Petitionsr— 


RESPONDENT, 

Civil Procedure Code (Act V of 19084, O, XXI, +.7, 0. 
XX, r. 6—~-Haecution—Decree passed against deceased 
defendant, validity of~Decree, whether can be 
executed. 

No Court can make a decree against a dead man, 
and a decree so made is a nullity. No question of the 
jurisdiction of the Court to make the decree arises 
in such a case. [p. 22, col. 1.] 

It is a good answer to an application for execution 
against the alleged representatives of a judgment- 
debtor to show that the judgment-debtor was dead 
at the time the decree was made, and that such a 
decree is void and incapable of execution as against 
the deceased. [p. 22, col. 1.} 


Hxesution second appeal from a decree 


$2 
TITTU GOPALACHARIAR V, MAIYAPPA CHETTY, 


of the District Judge, Gorakhpur, revers- 
ing -that of the Munsif, Banseaon. 

Mr. AHaribans Sahai, for the 
lant. 

Mr. Iswar Saran, for the Respondent. 

JUDGMENT,—This appeal arises out of 
execution proceedings. It appears that a 
decree for pre- -emption was obtained against 
three persons, one of whom was Bindeshri. 
16 is alleged, and it is possibly correct, 
that al! the three persons constituted a joint 
Hindu family. 
not now before us. Bindeshri died and the 
present application was for execution against 
the surviving defendants and also against 
the sons of Bindeshri as his legal repre- 
sentatives. It was objected that Bindeshri 
had died before the desree was made, 
Having regard to the order of the Court 
below and to what happened when this 
case was before us ona previous occasion, 
we intend to deal with the case on the 
assumption that Bindeshri was dead at the 
time the decree was made against him. The 
lower Appellate Court has dismissed the 
application for execution as against the sons 
of Bindeshri as his legal representatives. 
This Court has held in the case of Imdad 
Ali v. Jagan Lal (1) that it is a good answer 
to an application for execution against the 
alleged representatives of a judgment-debtor 
to show that the judgment-debtor was 
dead at the time the decree was made, 
and that such a decree is void and incap- 
able of execution as against the person ro 
dead. This is an authority which we think 


Appel- 


we ought to follow, unless it san ke 
shown that it is no longer law. It is 
contended that there has been a change 


in the new Code of UOivil Procedure by 
the omission from Order XXI, rule 7, of the 
word jurisdiction.” We think that this 
alteration in no way modifies the authority 
of the case to which we have referred. 
No question of “jurisdiction” of the Court 
to make the decree arises because no Court 
coan make a decree against a dead man; 
and a decree so made is a nullity. In 
this view we think the desision of the 
Court below was correct. It is suggested 
that as the family is joint it was suff- 
ciently represented by the members of 


(1) 17 A, 478; A. W. N. (1895) 103 8 Ind. Dec. 
(yN. s.) 632. 
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The question of jointness is 
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the family who were alive when the decree 
was made, and that it is unnecessary that 
the sons of Bindeshri should be named 
as judgment-debtors. A good deal might 
be said for this contention particularly if 
the pre-emption money is accepted by the 
joint family, but we have not to decide 
this matter in the present appeal. We 
express no opinion as to what the effect 
of the execution of the decree against the 
surviving defendants will be. But we think 
the Court below was justified in dismissing 
the application for the exesution against 
the sons of Bindeshri as his legal representa- 
tives. The result is thatthe appeal fails and 
is dismissed with costs. 
Appeal dismissed. 





MADRAS HIGH COURT. 
Seconp Civin Appaat No, 1170 or 1916, 
November 14, 1917, ` 
Present:-—~Mr. Justice Seshagiri  Aiyar 
and Mr. Justice Napier. 
TITTU GOPALACHARIAR AND otatrs— 
Praintires— APPELLANTS 
Versus 


MAIYAPPA CHETTY anp ae 


DEFENDANTS — APPELLANTS, 

Paper Currency Act (II of 1910), 8. 26, scope of— 
Negotiable Instruments Act (XXVI of 1881), s. 19— 
Note or bill payable to bearer on endorse ment of payee, 
whether payable ‘on demand’ —Hvidence, admissibility 
in. 

A bill-or note which is payable to the bearer who 
brings it to the place of payment on the order of the 
payee, does not offend against section 26 of the Paper 
Currency Act and is anon demand note. The note is 
receivable in evidence and is one made in 
accordance with law. [p. 23, cols. 1 & 2; p. 24, col. 1.) 

Chidambaram Chettiar v. Ayyasami “Thevan, 36 
Ind. Cas. 741; 40 M. 685; 31 M. L. J. 401; (1916) 2M. 
W. N. 210; 4L. W. 266; 20 M. L. T. 350 ‘and Nachi- 
muthu Chetty v. Andiappa Pillai, 42 Ind. Cas. 706, 
(1917) M. W. N. 778; 6 L. W. 620, explained. 

A note which does not fix any date for payment 
is an ‘on demand’ note. Also a note will be construed 
as a demand’ note if itis so expressed. [p. 23 
col. 2 

Per Seshagiri Atyar, J.—The principle underlying 
section 26 of the Paper Currenoy Act is that private 
persons should not be permitted to usurp the 
privileges of the Government, for the latter alone 
have the right to get a note negotiated by bare 
presentation. The language of an ordinary 
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currency note is what the Legislature intended should 
not be copied by private parties. [p. 28, cols. 1 & 2.] 

Per Napier, J—A bill of exchange is nonetheless 
payable on demand for the fact that the demand 
cannot be made on the day when the. bill is drawn, 
[p. 24, col. 1.] 


Second appeal against the decree of the 
District Court, Madura, in Appeal Suit 
No. 258 of 1914, preferred against the 
decree of the Court of the Additional 
District Munsif, Madura, in Original Suit 
No. 154 of 1913. 

Mr. K. V. Krishnasamy Ayyar, for the 
‘Appellants, 

Messrs. K. R, Gurusamy Ayyar and A. 
Subbarama Ayyar, for the Respondents. 

; JUDGMENT. 

SESHAGIRI Aryar, J. The suit has been dis- 

posed of by the lower Courts on the pleadings 


and on the construction of the note 
annexed to the plaint. The learned 
District Judge says that as itis a 


physical impossibility for it (the note) to 
have been paid on the day it was drawn,” 
ib was not a promissory note. The learned 
Vakil for the respondents said that he 
would not rest his case on this view of 
the District Judge. If I understand the 
learned Judge rightly, unless the payee 
and the drawer are face to face with 
each other, no promissory note «aan be 
made payable on demand. Whether it 
takes seven days to go to Penang or 
24 hours from the place of execution to 
the place of payment, cannot matter if 
the view of the District Judge is correct 
that an ‘on demand’ is payable eo instant? 
and should be paid the moment payment 
is claimed. No authority is cited by the 
learned Judge for this proposition and 
neither I nor the learned Vakils are able 
to find any. 

The real question is, what is the nature 
of the document. The translation made 


by the interpreter shows that the note is : 


payable to the bearer who brings it to 
the place of payment on the order of the, 
payee. It is clear, therefore, that thera 
must be an endorsement by the paybe. 
If this is the} correct view of the document, 
it does not offend against section 26 of 
the Paper Currency Act. The principle 
underlying that section is that private 
persons should not be permitted to usurp 
the privileges of the Government. For 
they alone haye the right to get a note 
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negotiated by bare presentation. Tha 
language of an ordinary currency note ig 
what the Legislature intended should not 
be copied by private parties. In Ohidam- 
baram Chettiar v. Ayyasami Thevan (1) 
and in Nachimuthu Chelty v. Andiappa 
Pillai (2) the language of the note was 
such that there was no necessity for an 
endorsement before payment ocan be 
demanded by the bearer of, it, who is not 
the payee under it. 

Mr. Gurusamy Ayyar then argued that 
the note postpones the payment of the 
amount due thereunder and is, therefore, 
obnoxious to section 19 of the Negotiable 
Instruments Act. In the first place, Iam 
unable to accept this construction of the 
note. What it provides for is, for postpon- 
ing the date on which interest shall 
accrue due onthe note. I amnot prepared 
to say that even the payment of interest 
is put off. A comparison of the English 
Bill of Exchange Act, section 10, with 
section 19 of the Indian Act shows thata 
note which does mot fix any date for 
payment is an ‘on demand’ note. Also a 
note will be construed as an ‘on demand’ 
note, if it is so expressed. This is the 
clear meaning of sestion 10 of the 
English Act. Mr. Gurusamy Ayyar son- 
tended that even though a note may be 
made expressly payable on demand, if the 


time for the payment of interest or 
principal or both is ‘put off, then the 
document is not a promissory note. The. 


omission in the Indian Act to provide for 
eases of notes expressed to be payable 
on demand must be attributed not to any 
intention to depart from the English rule 
of law but to the view that if the 
expression is there, the Legislature need 
not provide for it specially. ; 


Looking at the document from any 
point of view, the conclusion of the 
Courts below is wrong and we must. reverse 
the decree of both the Courts below and 
remand the .suit for disposal on the merits. 
Costs will abide the result. 


Napier, J.—The objection raised by the 
District Judge is absolutely without any 


(1) 36 Ind Cas. 741; 40 M. 585; 31 M. L, J. 401; 
(1916) 2 M. W. N. 210; 4 L. W. 261; 20 M. L. T. 350. 

(2) 42 Ind. Cas. 706; (1917) M. W. N 778; 6 L. W, 
630. ; 
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foundation. A bill óf exchange is none- 
theless payable on demand for the fact 
that the demand oannot be made on the 
day when the bill is drawn. There has 
been some discussion on the meaning of 
the document. The -District Munsif and 
the translation deparfment translated it 
in a way which appellant’s Vakil con- 
tended was not correct. It has now been 
translated by the principal interpreter 
and my learned brother is satisfied that 
the translation is accurate. On the 
words as we have them now, it is clear 
that the payment of the bill is not post- 
poned to a future date and that it is not 
payable to any holder without endorse- 
ment. It, therefore, does not require an ad 
valorem stamp and does not offend against 
section 26 of the Paper Currency Act, 
‘the effect of which! is explained in 
Chidambaram Chettiar v., Ayyasam: Thevan 
(1). The document is, therefore, both 
receivable in evidence and one made in 
accordance with law. The case will be re- 
mitted to the Court of the District Munsif 


for disposal. Costs will abide the 
result. 

: Case remanded, 
M ©. P. 


MADRAS HIGH COURT. 

Seconp Crvin ApesaL No. 1737 or 1916, 
November 30, 1917. 
Present:——Mr, Justice Seshagiri Aiyar and Mr. 
Justice Napier. 

YAMAJALA SANJEVU DU— PLAINTIFE— 

APPELLANT 

: versus ; 
NAKKA VENKADU AND OTHERS— 
“ De¥eENDANTS—RESPONDENTS. 

Civil Procedure Code (Act: XIV of 1882), 8. 885— 
Court sale—Resistanceto possession by third party— 
Delivery, order for, to purchaser, without enquiry into 
merits, effect of—Non-enforcement of order within 
statutory period, effect of- Suit for possession—-Title 
based on sale certificate, whether liable to question 
—Estoppel—Civil Procedure Code (Act V of 1908), 
ss. 97, 99, 101— Evidence Act (I of 1872), s. 114. 

An order under section 335, Civil Procedure Code 
of 1882, is final, if no suit is instituted questioning 
its correctness within a year, in the sense that it 
gannot-be re-opened after a year, that is, in cases 
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where the order upholds the auction-purchaser’s 
right to possession, if there is an application for 
delivery within the time allowed by law, the party 
against whom the order is passed cannot be heard to 
say that he will not deliver possession as he has a 
better title. But where the order is nnexecuted and 
the resister remains in possession, he is not estopped 
from pleading, in defence to a suit for possession, 
a me plaintiff has no title to recover. [p. 25, cols. 
142, ~ 

Fidaye Shikdar v. Ozeeooddeen, 7 W.R. 87, followed. 

Achuta v. Manvmavu, 10 M. 357; 3 Ind. Dec. (N: 8.) 
1002, Muhamod v. Ayyapan,9 M. L J. 181, distin- 
guished. 

The Oivil Procedure Code of 1908 does not. 
provide for the investigation of the claim of an 
objector who does not derive title under the judg- 
ment-cebtor. The provision to that effect in section 
335 of Act XIV of 1882 has not been reproduced in 
the new Code. [p. 25, col. 1.] 


Second appeal against the decree of the 
Temporary Subordinate Judge, Ellore, in 
Appeal Suit No. 113 of 1915, preferred 
against that of the Court of the District 
Munsif, Tanuku, in Original Snit No, 37 of 
1912, 

Mr. P. Narayanmurthi, for the Appellant. 

Mr. B. Narasimha Row, for the Respond- 
anta. ý AE 

JUDGMENT.—This is a suit: by. an 
auction-purchaser to recover possession. 
He applied in execution for possession, but 
was obstructed by defendants. The Dis- 
trict Munsif passed the following order 
upon the application: “the sounter-petitioner 
has no witnesses. It is not necessary to 
take evidence in this case. It is ordered 
that the property be delivered over to the 
petitioner at once. In case the counter- 
petitioners raise any further obstruction, 
they will be committed to jail”. No at- 
tempt was made to obtain possession and 
we accept the finding of the Courts below 
that possession remained all along with 
the defendants. As more than 3 years had 
elapsed from the date of the order above 
referred to, the plaintiff brought this suit 
for possession basing his title on the sale 
certificate. The District Munsif held that 
the order for possession presluded the 
defendants from disputing plaintiff’s title. 
On appeal, the Subordinate Judge held that 
the order for possession was not passed on 
investigation and that the defendants were 
not, therefore, estopped from showing that 
plaintiff acquired no title to the property. 
On the merits be found that the judgment- 
debtor, as whose property the suit site 
was sold, had no title to it at the time 
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of the auction -sale and. dismissed the 
suit. re 
We agree with his conclusion. Under 


section 335 of the old Codeof Civil Pro- 


cedure, the law provided for the investiga-. 


tion of the claim of ‘an objector who did 
not derive title under the judgment-debtor. 
The present Code has abolished this provi- 
sion. It was anomalous that the rights of 
a person who was no party to the suit 
should be concluded by summary proseed- 
ings in execution: and the Legislature has 
removed this anomaly in the present Code, 
Bat as the present case is governed by the 
old Code, we have to see whether the order 
passed againat the defendants has the 
effect of preventing them from showing 
that their title is superior to that of the 
plaintiff, Section 835 by its last olause 
provides that “the party against whom 
such order is passed may Institute a suit 
to establish the right which he claims to 
the present possession of the property; but, 
subject to the result of such suit, if any, 
the order shall be final’ This can only 
mean that the particular order, if givan 
effect to, should not be allowed to be re. 
opened after a year; that is to say, if 
there was any application for delivery of 
possession within the time allowed by law, 
the defendant could not be heard to say 
that he would not deliver possession as he 
had a better title than the plaintiff. But 
where the order remained nanexecuted, and 
the defendant continued to be in possession, 


he is not estopped from pleading, in‘ de- . 


fence to a suit for possession, that the 
plaintiff has no title to recover. He is not 
disputing the order passed in execution 
which section 335 said was conclusive on 
him. He is contesting the plaintiff's right 
by proving that he has gota superior title. 


The decision in Fidaye Shikdar v, Ozeeooddeen 


(1) is on all fours with the present case 
and we think that it was rightly decided. 
Mr. Justice Sadasiva Aiyar expresses oon- 
currence with the view taken in that case 
in Ayyakutit Mankondan v. Periasamt Koundan 
(2). lt is not necessary to consider the 
arguments addressed to us that the learned 
Judge is wrongin his view that where 


(1) 7 W. R. 87. 


(2) 31 Ind. Cas. 616; 80 M. I. J. 404 at p. 411; 2 


L. W, 1184, _ pi 
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possession of a share is given by the order 
of the Court, that is not actual possession 
we agree witb him when he says tbat 
where the obstructor has not been dispos- 
sessed, the order does not conclude him 
in a subsequent suit from proving that the 
plaintiff has no title to sue. - 

As regards Achuta v, Mammavu (3) 
there was a finding that the objector had 
no title; consequently it was incumbent on 
him to sue to establish his title. In 
Muhamod v. Ayyappan (4) possession was 
given to the auction-purchaser which wag 
not contested within a year, A subse- 


‘quent suit by the objector based on title was 


disallowed apparently on the groand that 
the order as to possession which was carried 
into effect had to be vacated if the suit is to 
be decreed, 
We think these authorities do not affeat 
the present question. In our opinion the 
defendants whose possession was not dig. 
turbed by the order are entitled to Sustain 
their right to continue in posssssion by 
proving that plaintiff’s title is defective, 
The decree of the lower Appellate Court 
is right and we dismiss the second appeal 


with costs, 


- Appeal dismissed, 
M.C.P, 


(3) 10 M. 357; 3 Ind. Dec. (N. s. 1002. 
(4) 9M, L. J. 181. ( 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decrez No. 1115 of 
1915. 

; February 15, 1917, 
Present: —Mr. Justice Fletcher and Mr, 
Justice Richardson. 
LAKHI CHARAN SAHA anp oragrs— 
PLAINTIFFS — APPELLANTS 
versus , l 


MOKAR ALI—Derenpant— RESPONDENT. 

Bengal Revenue Sales Act (XI B. C. of 1859), s. 37— 
“Protected interests’—-Bengal Tenancy Act (VIII B. C 
of 1885), -8, 21—Settled. raiyat holding lend at fixed ra- 
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of rent under permanent lease, whether can acquire 
. right of occupancy. 

Contract or no contract, every raiyat who is a set- 
tled raiyat of a village and obtains a ratyati interest 
in other lands in that village acquires a right of 
occupancy in those other lands. Consequently, a 
settled raiyat of a village holding land within the 
village under ,the terms of a permanent lease ab a 
fixed rate of ‘rent hasa right of occupancy in the 
land which is not annulled by a sale for arrears 
of revenue of the estate comprising the village. 


Appeal against the decree of the 
Officiating Additional Subordinate Judge, 
Chittagong, dated the JOth February 1915, 
affirming that of the Munsif, Hathazari, 
dated the 23rd August 1913. 


Babus Dhirendra Lal Kasigir and Khitis 
Chandra Sen, for the Appellants. 


Moulvi Abdul Jawwad, for the Respond- 
enb. 


JUDGMENT. 


FLETGHER, J.—This is an appeal from a 
decision of the learned Officiating Additional 
Subordinate Judge of Chittagong, dated 
the 10th February 1915, affirming the 
desision of the Munaifi of Hathazari. The 
suit was brought by the plaintiffs to re- 
gover khas possession . of the land in dis- 
pute. The plaintiffs purchased a revenue 
‘paying estate which was sold for arrears 
of revenue under the ` provisions of Act 
Al of 1859. The question i in this case 15 
“has the contesting defendant a protect- 
ed interest within the meaning of the 
proviso to section 37, of the Act”? The 
facts found are these, :—— First of all, it bas 
been found that the contesting defendant 
is a settled raiyat of the village within 
the meaning "of the Bengal Tenancy Ast. 
Secondly, it has been found that he holds 
the land in suit which is in the same 
village as the village of which he is a 
settled ratyat under the terms of a permu- 
nent lease ata fixed rate of rent. What- 
aver may be the law as regards other classes 
' of raiyats, it is quite clear on the terms 
of section 21 of the Bengal Tenancy Act 
that, contract or no contract, every raiyat 
who isa settled rawat of a village and 
obtains a raiyati interest in other lands 
in that village acquires aright of occupancy 
in those other lands; and, if that is so, 
the present defendant seems tome clearly 
to have a right of oconpancy in the land 
in dispute, If he has a right of ccoupancy, 


he comes clearly within the proviso to 
section 37 of Act XI of 1859, and has 
an interest which has not been annulled 
by the sale for arrears of revenue. In 
that view, I agree in the decision arrived 
at by the learned Judge of the lower 
Appellate Court. The present appeal, there- 
fore, fails and must be dismissed with 
costs. 
RICHARDSON, J.—i agree. 
Appenl dismissed, 


MADRAS HIGH COURT. 
FULL BEN : 


Seconp Civit, APPRAL No. 1177 or 1916. 
March 4, 1918. , 
Present:—Sir John Wallis, KT, Chief 
Justice, Mr. Justice Sadasiva Aiyar 
and Mr. J ustice Spencer, | 
PAZHAVATHIL MAVILAPUTHIA 
VEETIL CHINDAN NAMBIAR— 
Derenpant No. 1— APPELLANT 
versus 


KUNHI RAMAN NAMBIAR AND otasrs— 


PLAINTIFFS—- RESPONDENTS, 

Malabar Law and usage—Karnavan, appointment of 
senior Anandravan as, by family Karar—Removal 
of karnavan, sult for, maintainability of. 

Where the senior Anandravan in a Malabar Tarwad 
is appointed to the office of Karnavan by a 
family Karar whereunder the existing Karnavan 
renounves or is deprived of his office, a suit will 
lie to remove the Karnavan so appointed for miscon. 
dact. [p. 28, col. 2.] 

Cheria Pangi Achan v. Unnalachan, 38 ‘Ind. Cas. 
513; (1917) M. W. N. 183; 5 L. W. 392; 32 M. L.J. 
323; 21 M. L. T. 329, explained. 

A family Karar to ‘which all the aduit members of 
a Tarwad are parties and by which a person is 
deprived of his status as Karnavan is not the same 
thingin the eye ofthe law as a unilateral act of 
relinguishment of his office by the Karnavan, though 
the result on his -status as Karnavan may be the 
same, [p. 28, col, 2i 


= 
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i, 

” Sesond appeal against the decree of the 
court of the Temporary Subordinate Judge, 
Tellicherry, in Appeal Suit No. 535 of 1913, 
preferred against the decree of the Court of 
the District Munsif, Taliparamba, in Original 
Suit No. 39 of 1910. 


This second appeal coming on for hearing 
pn the 3rd December 1917, upon perusing 
the grounds of appeal, the judgments 
and decrees of the lower Appellate 
Court and the Court of first instance and 
the material papers in the suit and upon 
hearing the arguments of Counsel on both 
sides, the Court (Seshagiri , Aiyar and 
Napier, JJ.) made the following 


ORDER OF REFERENCE TO A FULL 
BENCH,.—This isa suitto remove a Karnavan. 
The Courts below directed his removal. Mr. 
Anantakrishna Aiyar for the appellant 
contested the findings regarding the charges 
framed against the Karnavan. There is 
evidence to support the findings and we.are 
not prepared to differ from the Courts below 
on these points. The next contention was 
that, even if the charges are proved, they 
are not serious enough to entail-the removal 
of the Karnavan. One of them which relates 
to the assignment of a satisfied decree to 
the 16th defendant, the son of the Karnavan, 
to enable the said defendant to bring 


-Tarwad properties to sale ig a very serions 


one, Both the Courts below have found that 
the conduet of the Karnavan in this respect 
was fraudulent. Other charges also have 
been proved against him. They are all 


detailed in the judgments of the Courts: 


below. We think that taking them all 
together, there is enough justification for the 
decree passed in the case. 


: Mr, Anantakrishna Aiyar relied on Cherta 
Pangi Achan v. Unnalachan (1) and gon- 
tended that the suit was not maintainable, 
as the lst defendant was not the de jure 
Karnavan, but was appointed to his position 
by a family Karar. The facts necessary to 
understand this contention are these: —The 
3rd defendant (who has since died) was the 
senior in age and was the de jure Karnavan. 
He was removed by a Karar. Then the 2nd 


(1) 88 Ind, Cas. 613; (1917) M. W. N. 185; 5D W. 
392. 82 M, v. J. R23; 21 M.T. T. 329, 


defendant, who is also now dead and who- 
was next in age, was in management. Dur. 
ing this period, the members of the Tarwad 
were dissatisied with the way the affairs 
were being conducted. Therefore there was 
a family council and Exhibit B, dated the 
17th May 1892, came into existence. All the 
members of the Tarwad were parties to that 
document. By its terms, the 2nd defendant 
was removed from the general management 
and the lst defendant who was admittedly 
the senior Anandravan was constituted the 
Karnavan. The 2nd defendant was allowed 
to manage a family temple and to utilise 
the surplus income for his maintenance. 
The result of the Karar was that the 2nd 
defendant, the Karnavan, was substantially 
removed from his office and his duties were 
entrusted to the Ist defendant. As both 
the defendants were parties to this Karar, it 
was argued that the 2nd defendant must 
be deemed to have renounced his rights by 
his assenting to it. The decision in Kenath 
Puthen Vettil Tavazht yv. Narayanan (2), on 
which Mr. Ramachandra Aiyar relied, doima 
to enunciate the following propositions:—(a) 
tbe renunciation by a Karnavan is binding 
on the Tarwad and is irrevocable by him 
(b) this renunciation may be by a unilateral 
act or by being a party to the contract by 
which his rights are superseded, and (e) by 
such renunciation, the next in age becomes 
the Karnavan de gure. Applying these conolu- 
sions to the present case, it may be said 
that the Ist defendant, who was the senior 
in age after the 2nd defendant, became the 
de jure Karnavan by virtue of the renunoia- 
tion implied by the Karar. Itis true that 
some powers which ought ordinarily to have 
been exercised by the Karnavan were 
entrusted to the 2nd defendant. This may 
be taken to have entailed some restrictions on 
the full powers of the Ist defendant. In 
other respects his rights as Karnavan were 
resognised and confirmed by the Karar, If 
this is the correct view of Exhibit B we 
think that a anit will lie to remove the Ist 
defendant. Thia conclusion is, in our opinion 
not inconsistent with the decision in China 
Fangi Achan v. Unnalachan (1). But Mr 
Anantakrishna Aiyar argued that ‘hie 
decision is authority for the larger pro- 


(2) 28 M. 182; 14 M. L, J. 415 (F. B}. 
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position that whenever a Karnavan is 
designated by a Karar, he is not liable to 
be removed by a suit. We express no 
opinion on the question whether, even though 
ihe Karar Karnavan is not the senior in age, 
a suit may not lie at the instance of some 
of the parties to the Karar to remove him. 
But we think that when a de jure Barnavan 
is recognised by the Karar, he does not 
acquire a higher status than that which he 
originally possessed. However the question 
raised is a very important one, affecting as 
it does the rights of management in numerous 
families in Malabar. We have, therefore, 
resolved to refer the following questions for 
the decision of the Fall Bench:— 


(a) Where a de jure Karnavan is a party 
to a family Karar by which his general 
rights as Karnavan, subject to some minor 
exceptions, are taken away, can he be said 
¿0 have renounced his rights as Karnavan? 


(b) When, under the above circumstances, 
the next in age to the Karnavan is recognised 
as the Karnavan by the Karar, whether 
a suit will not lie to remove him from the 
Karnavanship? 





This second appeal came on for hearing 
in pursuance of the above Order of Reference 
before a Full Bench. l 

Mr. O F. Anantakrishna Ajar, for the 
Appellant, contended that the Ist defend- 
ant was not the de jura Karnavan as he 

was appointed to the office by the family 
` Karar Exhibit B and ag the 2nd defendant, the 


Karnavan, had not renounnced all his rights _ 


under the document, having been allowed 
by the Tarwad to manage a family temple, 
the lst defendant could not be said to 
have all the unrestricted powers of a 
Karnavan. Cherta Pangi Achan v. Unnalachan 
(1) was authority for the proposition that 
no Karnavan appointed by a family Karar 
could be removed by suit. 

Mr. T. R. Ramachandra Atzyar, 
the Respondent, argued that as the 2nd 
defendant had substantially renounced all his 
rights under the Karar, the Ist ‘defend- 
ant, who was the senior Anandravan 
and who was appointed to the office of Kar. 
navan, became the de gure Karnavan and was, 
therefore, liable to be removed for mis- 
conduct. Jt was also urged that no dis- 
-tipetion could ke drawn in principle þe- 


for. 


| fois 4 


tween a renunciation made by the unilateral 
act of a Karnavan and a renunciation 
under 4 contract to which he ani the other 
members of the Tarwad were parties. 

Mr, Ananta Krishna Adyar replied. 

OPINION. 

Sapasiva Alyar, J.—It is clear to my 
mind that the Karar Fxhibit B dated in 
1892 deprived the 2nd defendant of his 
Karnavastanam though with his consent 
and vested the offise in the Ist defendant. 
The fact that the Tarwad (Cncluding the 
new Karnavan) gave the management of a 
temple and its income to the removed 
Karnavan did not affedt the other results of 
the Karar, namely, the putting an end to the 
tenure of the second defendant’s office as 
Karnavan and the appointment of the first 
defendant to the said office. The super-/ 
session of second defendant's rights by the 
family Karar cannot, of course, be affected 
by any subsequent atiiateral act or expres- 
sion of intention on his part. 

‘The Ist defendant became not only the de 
facto Karnavan but also the de jure Karnavan 
under the Karar. and he can, therefore, be 
removed by suit for gross missonduct. 


As soon as a Karnavan ceases to be such 
by death or removal, the next in order of 
seniority becomes ie Karnavan, and any | 
family Karar binding on the person who 
has ceased to be the Karnavan ceases to 
have any effect on the new Karnavan, 
except perhaps where’ he has Himself 
agreed in that Karar to be bound by those 
restrictions whenever he succeeded to the 
Stanom.” There is no scope for the framing | 
ofa scheme of management by a Court 
under those circumstances. This | was all 
that I intended to express in Oherta Pangi 
Achan v. Unnalachan (1), l 


A family Karar to which all the adult 
members of a Tarwad are parties and by 
which a person is deprived of his status as 
Karnavan is not the same thing in the 
eye of the law as an unilateral act of 
relinquishment of his office by the Karnavan, 
though the result on his status as Karnavan 
may be the same. 

I think that the question (a) referred to 
us does not arise for decision on the above 
view of the legal nature and effect of the 
family Karar Exhibit B and I would ‘answer 


as regards question (b) that a suit will lie 


` 
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to remove the Karnavan recognized as such 
‘by a family Karar, i 
Watutls, ©. J.—I agree. 
SPENCER, J.—I agree. 
Question (b) answered in the affirmative. 
M.O.P. 


ALLAHABAD HIGH COURT. 
Oivi Reviston No. 129 or 1917. 
February 5, 1918. 

Present: —Mr, Justice Tudbal] and 

. Mr. Justice Rafique. 
MUHAMMAD FARZAND ALI-— 
PLAINTIFE— APPLIGANT 
versus 
RAHAT ALI AND oraers—Deranpants— 


OPPOSITE PARTY, 

Civil Procedure Code (Act V of 1908), O. XLIV, r. 1 
Appeal in forma pauperis~ Application rejected — 
Applicant, whether entitled to pay Court-fee on appeal. 

An application under Order XLIV, rule 1 of the 
Civil Procedure Code asking for leave to appeal in 
forma pauperis was rejected under the proviso to the 
rule. The applicant then filed a petition praying 
that he might be permitted to pay Court-fees on his 
memorandum of appeal. The petition was rejected 
on the ground thatthe appeal had already been 
‘dismissed : 

Held, (1) that what was rejected under the proviso 
to Order XLIV, rule J, awas tbe application for por- 
mission to appeal in forma pauperis, and that the 
memorandum of appeal was still before the Court ; 

(2) that the Court refused to exercise its jurisdic- 
tion in not allowing the Court-feesto be paid on the 
memorandum of appeal, 

Civil revision from an order of the Dis- 
trict Judge, Meerut. 

Mr. Iqbal Ahmad, for the Applicant. 

Mr. Uma Shankar Bajpai, for Mr. S. M. 
Sulaiman, for the Opposite- Party. 

JUDGMENT.—The present applicant 
brought a suit tn forma pauperis for posses- 
sion of certain property which had been 
mortgaged. .He sought to recover posses- 
sion without payment of any sum of money. 
Onthe 15th of July 1916 the Court gave 
a decree for redemption of the mortgage 
on payment of Rs, 4,301-3-2, On the 19th 
of August he filed an application under 
Order XLIV, rule 1, together with a memo- 
randum of appeal as directed therein asking 
for permission to be allowed to appeel in 
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forma pauperis. The Appellate Court direst- 
ed further enquiry by the Court of first 
instance into the alleged pauperism and on 
the 15th of February, that Court reported 
that the applicant was a pauper. On the 
17th of February 1917, the Court then 
took action under the proviso torule 1 of 
Order XLIV., It examined the judgment and 
the decree and rejected the application 
under that proviso. Information of this was 
sent to the applicant by post and he received 
it on the 17th of March 1917. On the 
20th of March 1917 the applicant filed 
a petition stating that he had received a 
post-card from the Court intimating that 
his application for permission had been 
rejected. He, therefore, prayed that he might 
be permitted to pay the Court-fee on his 
memorandum of appeal. On this the lower 
Court passed the following order; — Yes- 
terday the applicant filed a petition request- 
ing to be allowed to deposit fees and to 
prosecute his appeal. His appeal was dis: 
missed on the 17th of February last. I reject 
his petition.” The Court, therefore, refused 
to exercise its jurisdiction in not allowing 
the Court-fees to be paid, under the impression 
that the appeal had been dismissed on the 
17th of February. This is clearly wrong. 
The appeal had never been dismissed. The 
memorandum of appeal is still before the 
Court, On the 17th February what was 
rejected was the application for permission 
to appeal in forma pauperis, We think that 
in the circumstances the applicant should 
have been allowed to pay the Court-fees if he 


so wished, and we allow this application 
and direct the lower Court to allow this 
to be done, Any question of limitation 


that may arise will be decided by the 
Court in the usual way according to law. 
he Court below will fix a time within 
which the applicant will pay the Court- 
fees. In regard to the costs of this appli- 
cation, they will be costs in the cause and will 


abide the result. 


Application allowed. 
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P  LAKSHMANAN CHETTY V, PALANIAPPA CHETTY, 
MADRAS HIGH COURT. 
Civit MISCELLANEOUS Petition No. 246 
or 1918. 
Marsh 18, 1918. 

Present:— Mr. Justice Sadasiva Aiyar and 
Mr. Justice Napier. 
LAKSHMANAN CHETTY AND OTHERS — 

À PPELLANTS— PETITIONERS ` 
VETSUS 
P, P. Y. PALANIAPPA CHETTY anp 
OTHERS— RESPONDENTS. ; 

Civil Procedwre Code {Act V of 1808), O. XLI, rr. 5, 
6—Appeal—Stay of ewecution, application for, 
pending disposal of appeal—Stay of sale——Powers of 
Appellate Court—Jurisdiction. 

An Appellate Court has power, on an original 
petition presented to it, to direct stay of sale of 
immoveable property in execution of the decree 
under appeal before it. The inherent powers of the 
Appellate Court recognised by Order XLI, rule 5, 
Civil Procedure Code, are not cut down or 
limited by the specialand exceptional power con- 
ferred on the executing Court by Order XLI, rule 6. 

Kanniappan Chetti v. Manikavasagam Chetti, 17 
Ind. Cas. 763; 23 M. L. J, 677, dissented from, 

Petition praying that in the circumstances 
stated in the affidavit filed therewith the 
High Court will be pleased to issue an 
order directing stay of further proceedings 
in execution of the decree by way of con- 
firmation of sale in Original Suit No. 75 
of 1914, on the file of the Court of the 
Temporary Subordinate Judge of Ramnad 
at Madura, pending the disposal of Appeal 
Suit No. 350 of "1917, preferred to the 
High Court against the decree of the Court 
of the Temporary Subordinate Judge, 
Ramnad at Madura, in Original Suit No, 
102 of 1916. 

Mr, K. V. Krishnasamz Ayyar, for the Peti- 


tioners. 


Mr. K.. Bashyam Ayyangar, for the Re- 
spondents. 
ORDER.—As regards the preliminary 


objection that no petition under Order XLI, 
rule 5, of the (Code of Civil Procedure 
lies in this Court in respect of a stay of 
sale of immoveable property, Wallis, C. J., 
and Hannay, J., doubted in Civil Miscel- 
laneous Petition No. 1595 of 1914 (in 
Appeal against Order No. 175 of 1914) the 
soundness of the decision in Kanniappan 
Ohetti v. Manikavasagam Chetii (1), which 
was quoted in support of the objection. We 
are inclined to go further and dissent (with 


Mae 


(1) 17 Ind, Cas, 763; 23 M. D. J. 677. 
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great respect) from the decision in Kanni- 
appan Chetti v. Manikavasagam Ohettd (1). 
The inherent powers of the Appellate Court 
clearly recognised by Order XLI, rule 5, 
cannot be held to have been cut ‘Gown or 
limited by the special and exceptional 
power conferred on the executing Court by 
Order XLI, rule 6, which rule seems to have 
been clearly intended in order that the 
executing Court might be compelled to 
exercise it in emergent cases for the benefit 
of the judgment-debtor [see also the per- 
tinent observations of Mookerjee, J., in 
Tribeni Sahu v. Bhagwat Bua (2) and Rama 


Prasad Ray y. Anukul Ohandra (3) ]. We over- | 


rule the preliminary objestion. 

On the merits it is not the decree under 
appeal that is sought to be executed by 
the sale of immoveable property but an- 
other decree against the execution of which 
the decree under appeal refused to grant 
an injunction. The present petition is not 
for a temporary injunction but it is for 
stay of execution of the decree under appeal. 
The decree appealed againat vot being under 
execution Order XLI, rule 5, does not apply, 
and this petition is misconceived. It is, 
therefore, dismissed with costs. 


M.O. P. 


KE 34 C. 1037; 11 0. W.N. 1080; 6 O. L. J. 298 
Fa) 27 Ind, Cas. 444; 20 Gel, J. 512. 


MADRAS HIGH COURT, 
Seconp Civın Aprppan No. 390 or 1911, 
March 19, 1913. 
Present:—Justice Sir Ralph Benson, K1., and 
Mr, Justice Sundara Aiyar, 

-~ ALAUDIN SAHEB AND ANOTHER 
— PLaIntirrs—APPELLANTS 
versus 
Tas SECRETARY or STATE Fox 
INDIA in COUNCIL, sy N.S. BRODIE, 
COLLECTOR OF NORTH ARCOT, 


AND OTBERS—.DEFENDANTS——~ RESPONDENTS. 
Madras Land Encroachment Act (III Mad. of 1905), s. 3 


/ 


Memorandum of costs will follow. 
Appeal dismissed. fi 


ft 
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—-Pathway on private land, obstruction of, by owner— 
Penal assessment, levy of, legality of. 
Government have no right under Madras Act III 
of 1905 tolevy penal assessment where an owner of 


land obstructs a pathway over the land to which 
the public have acquired a right of user. 


Second appeal against the decree of the 
District Court of North Arcot, in Appeal Suit 
No. 107 of 1909, preferred against the desree 
of the Court of the District Munsif, Vellore, 
in Original Suit No. 123 of 1907. 

Mr. G, C, Adam, for the Appellant. 

Mr. C. F. Napier, Government Pleader, 
for the Crown. 

JUDGMENT.—The suit was for a declara- 
tion of the plaintiffs’ absolute right to the 
sight of a pathway, free from any public 
right of way, to recover the penal 
assessment levied by Government on the 
footing that the pathway belonged to it 
and not to the plaintiff, and for an in- 
junction to restrain Government from in- 
terfering with the plaintiffe’ enjoyment of the 
pathway as their absolute property. Both 
the lower Courts have found that the 
public have been walking along the way as 
a matter of right and not with the plaintiffs’ 
license as urged by them, and that the 
public have a right of way. The plaintiffs 
did not contend that the right of way 
was abandoned by the public and we can- 
not, therefore, allow thecontention to be raised 
at tha stage. It is then argued that the 
ownership of the pathway is in the plaintiffs, 
though the public may have a right of 
way, and that, therefore, Government had 
no right to levy penal assessment under 
Madras Act III of 1905. The District Judge’s 
view that even in such a ease penal as- 
sessment could be lawfully levied is not 
sound, as Act III of 1905 allows penal 
assessment only where Government property 
is encroached on. But the plaintiffs did 
not contend in the first Court that they 
were tke owners of the pathway even if 
the publio had aright of way. The ques- 
tion presented to the Munsif by the parties 
was whether the pathway belonged to the 
plaintiffs and the public walked’ along it 
only with their license, or whether the 
public did so because the pathway belonged 
to Government. A right of way in the 
public was taken to carry with it the 
right of ownership in the pathway on the 
part of Government. The point that the 
publio might have a right of way as an 
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easement should have -been raised in the 
first Court, as it was one on which the 
parties would be entitled to adduse evidence. 
The Munsif, moreover, found that the 
plaintiffs failed to establish their owner- 
ship. The fast that the site is not marked in 
the survey plan as Poramboke he regarded 
as not conslosive. On the other hand, the 
Union metalled the pathway and _ built 
culverts so early as 1694 without any 
assertion of their ownership by the plaint- 
iffs. We see no reason for not accepting 
the Munsif’s finding that the plaintiffs’ 
ownership of the site was not proved. We 
dismiss the second appeal with the costs 
of the first respondent, 
Appeal dismissed. 


M UP. 


ALLAHABAD HIGH COURT. 
Seconp Crvic ApPPRAL No. 770 or 1916, 
March 7, 1918. 

Present: —Sir Henry Richards, KT., Chief 
Justice, and Justice Sir P. O. Banerji, Kr. 
SHANKAR LAL—PLAINTIFF — APPELLANT 
VErSUS 


RAM BABU —Darenoant—Rusponpent. 

Civil Procedure Gode (Act Y of 1908), O. XX, r. 15— 
Partnership — Death of partner—Accounts, surt for, by 
surviving partner against representative of deceased 
partner, maintainability of. 

The personal representative of a deceased partner 
is bound to give an account of what has been 
received on behalf of the partnership, but he 
will only be liable forthe person he represents to 
the extent of the assets he receives. The mere 
fact that a minor representative is personally unable 
to give the accounts will not absolve him from the 
obligation of getting the accounts prepared by the 
persons ‘who were conversant with what took 
place and what money was received and 
spent and whowere acting either for the deceased 
partner during his life or Tor the minor and the 
estate of the partner after his death. [p. 32, col. 2.] 

Where a surviving partner sued the representative 
of a deceased partner for accounts, alleging that a 
much larger sum in connection with the partnership 
business was received by the deceased partner's 
estate than the plaintiff had received and that there 
would be a balance payable to him upon taking 
accounts: 

Held, (1) that the suit was maintainable; [p. 32, 

Court 


col, 2.] 
(2) that the proper procedure for the 
wasto pass a preliminary decree directing that 
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each party should furnish an account of what had 
been received and what had been spent. [p. 82, col. 


"Send appeal from a decree of the 
Distriot Judge, Agra, confirming a decree of 
Munsif of Agra. 

Mr. Kailas Nath Katju, (with him Mr. Shiam 
Krishna Dar), for the Appellant. 

Mr. Mangal Prasad Bhargava, for the Re- 
spondent. 


JUDGMENT.—We think thatboth the 
Courts below have taken an extremely 
narrow: and technical view of this case. 
It appears that one Puran Ghand had a 
lease of the grass farm at Agra. He took 
into partnership the plaintiff. They were 
to provide the capital between them and 
to share in the profits. Puran Chand 
died. The plaintiff then instituted the 
present suit, alleging that he had received 
certain monies and that Puran Chand and 
after his death his minor son received further 
money in connection with the joint enter- 
prise. He alleged that there was a much 
larger sum received by Puran Chand’s vstate 
than he had received and that there 
would be a balance payable to him upon 
‘taking accounts. He accordingly asked 
that the .. accounts should be taken. The 
Courts below have dismissed the suit, 
holZing that it was not maintainable and 
that the minor could not be liable to 
render accounts. It seems to us (assuming 
the plaintiffs allegation to be true) that 
it would have been a very right and pro- 
per thing that the minor should have been 
ordered to render an account of the monies 
received by Puran Chand or after his death by 
his estate in respect of the enterprise. It is 
said that he (the plaintiff) ought to have 
slaimed a definite sum. It is only after 
he knew what had heen received by the 
other side and what expenses had been 
incurred that he would be in a position 
to name the sum that ought to be paid 
to him. The learned District Judge says 
that it will be most unfair that the plaint- 
iff should escape rendering an account 
whilst the other side was ordered to render 
accounts. We cannot understand what there 
was to prevent the Courts below, if it was 
objected on behalf of the minor defendant 
that it was not admitted that the plaintiff 
had only received the sum he alleged, to 
have directed that he. also should furnish 
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an account of what he had received and 
what he had expended. We think that 
the personal representative of a deceased 
partner ig bound to give an account of 
what has been received on behalf of the 
partnership. Of course the personal repre- 
sentative will only be Hable for the per- 
son he represents, to the extent of the 
assets he receives. What we think the 
Court below ought to have done was to 
have passed the preliminary decree direct- 
ing that each party should furnish an 


account of what has been received and 
what has been spent. These accounts 
after they have been filed can be ac- 


cepted or objected to in the ordinary 
way and dealt with by the Court. It may 
be objected that the minor is unable to 
give the accounts. The mere fact that he 
is personally unable to give the accounts 
will not absolve him from the obligation 
of getting the accounts prepared by the 
persons who were conversant with what 
took place and what money was received 
and spent and who were acting either 
for Puran Chand during his life or for 
the minor and the estate of Puran Chand 
after his death. Weallow the appeal, set 
aside the decree of both the Courts below 
and remand the oase to the Court of first 
instance, through the lower Appellate Court, 
with directions to re-admit the suit in its 
original number and to proceed to deal 
with the same having regard to what we 
have said above. THe Court can deal 
with the case as near as possible on the 
lines of the provisions of Order XX, rule 
15, of the Code of Civi} Procedure mak- 
ing a preliminary decree for an account. 
Costs here and heretofore will be costs 
in the cause, 
Appeal allowed; Case remanded, 
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CALCUTTA HIGH COURT. 
ApPEAL FROM ORDER No. 68 or 1917, 
January 7, 1918. 
Present:--Mr. Justice Richardson and 
Mr. Justice Beachcroft. 
ABDUL KARI M—APPELLANT 
VETSUS 
MEHERUNESSA DAUGHTER OF 
BAKTER BHUYA AND OTHERS— 
RasPox vents. 

Compromise, whether binding on person not party 
tott Execution — Sale set aside on compromise between 
auction-purchaser and mortgagee Surplus sale- 
proceeds taken away by judgment-debtor, whether 
liable to be rafunded by order of Court on compromise 
A ppeal —Revision, 

No one can be bound by a compromise to which 
he is not a party. [p. 82, col 2.] 

After the sale of a raiyati holding in execution of a 
rent-decree, the mortgagee of tne holding, who in 
execution of his mortgage-decree had purchased the 
holding, applied to have the sale set aside under the 
provisions of Order XXT, rule 40 of the Civil Procedure 
Cede. A compromise was effected between him 
and the auction-purchaser of the holding and was 


given effect to by an order of the Court which was as 
follows :— 


“The application for setting aside the sale is 
granted in terms of the solenamah and the sale is set 
aside. The judgment-debtors will deposit the surplus 


sale-proceeds taken by them at once for payment to 
the petitioner”: 

Held. that the order relating to the refund of the 
surplus sale-proceeds was not binding on the judg- 
meut-debtors who were no party to the compromise 
and was not capable of execution as against them, that 
there was no jurisdiction to make the order in the 


first instance and there was no jurisdiction to enforce 
it [p. 34, col. 1.] < 

Held, also, that no appeal lay to the High Court 
on behalf of the judgnient-debtors but the matter 
was one for revision by the High Court. [p. 43, col 2.] 


Appeal against the order of the District 
Judge, Noakhali, dated the Ist of 
December 1916, reversing that of the 
. Munsif, 3rd Court at Sudharam, dated the 
24th of July 1916. 

FACTS of the sase appear from the 
judgment, 

Babu Bhagirath Chandra Das, for the Appel- 
jant.—The judgment-debtor not having 
been a party to the compromise effected 
. between the mortgagee and the auction- 
purchaser, whatever order might have teen 
made by the Court on that compromise 
would not be binding on him, 


The application was merely for setting 
aside the sale under Order XXI, rule 90, 
Civil Procedure Code. On such application 
any order passed by the Court for paying 
bask the money taken out from the Court 
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by the judgment-debtor as surplus sale- 
proceeds was without jurisdiction and hence 
invalid and not binding upon the judg- 
ment debtor. There is, therefore, no juris- 
distion to enforce the order which was 
passed without jurisdiction and was, therefore, 
inoperative. 

Babu Jatindra Kumar Sen Gupta, for the 
Respondents.— By the compromise the sale 
was set aside and the order passed by the 
Court on such sompromise directing the 
re-payment of the sum received by the 
judgment-debtor from the Court as surplus 
sale proseeds is within jurisdiction. 

Even assuming that the order for the 
refund of the surplus sale-proceeds was 
withont jurisdiction, the order cannot be 
challenged in execution proceedings, bə- 
cause the executing Coart cannot go behind 
that order as it stands. See Kalipada 
Sirkar y. Harimohan Dalal (1). When that 
order stands and is not set aside by suit, 
appeal or review as being null and void, 
the Court which is asked to execnte that 
order cannot refuse execution on the ground 
that the order was made without jurisdic- 
tion. 

Babu Bhagirath Chandra Das, in reply. 

JUDGMENT.—The appeal and the Rule 
before us relate to the same matter. In 
ny opinion no appeal Hes in the present 
case and the métter must be dealt with 
under the Rule, 

The whole question is covered by the 
simple proposition that no one can be 
bound by a compromise to whioh he was 
not a party. Tbe compromise in the present 
case related to an execution sa'e which 
had taken place in the course of executing 
a decree for rent obtained by the land- 
lord of a rayat holding against his 
tenant. The holding was sold and was 
purchased by the anction-purchaser for 
Rs. 400. The landlord satisfied himself out 
of the money and the balance Rs. 353 and 
odd was taken by one of the judgment- 
debtora as the representative of the rest. 
Then the mortgagee, to whom the holding 
had previously been mortgaged and who 
had obtained a decree on the mortgage 
and had in execution of that deeree pur- 
chased the holding, though he had never 


(1) 35 Ind. Cas 856; 210. W. N. 1104 24 OC. L.J. 
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received recognition from the landlord, came 
in and applied to have the sale reb aside 
under the provisions of rule SO of Order 
XXI. It was in connection with that appli- 
sation that the compromise in question 
was arrived at. The mortgagee came to 
an agreement with the auction-purchaser 
by which the sale was to be set aside on 
ecndition that the mortgagee paid to the 
auction purchaser the sum of Rs. 300 and 
the mortgagee was to be at liberty to 
recover the balance of the sale proceeds 
previously taken out by the representative 
of the judgment-debtors, Now, as between 
the mortgagee and the auction-purchaser 
that may be, and no doubt was, an entirely 
valid and binding agreement, but in the 
nature of things the compromise can have 
no binding effect upon the judgment- 
debtors who were no party to it. No 
doubt the order made upon the enmpromiie 
was in the following form: “The appli- 
cation for setting aside the sale is granted 
in terms of the solenamah and the sale 
is set aside. The judgment-debters will 
deposit the surplus sale-proceeds taken by 
them at once for payment to the petitioners.” 
Some attempt has been made to argne as 
to the latter part of this order that it is 
in some way independent of the compromise. 
But obviously the order arose ont of the com- 
promise and depends upon the setting aside of 
the sale. What the mortgagee is attempting 
fo do now is to execute that order against 
the judgment-debtors, that is to say, to 
execute as against the judgment-debtors 
an order founded upon and dependent upon 
a compromise to which they were not 
parties. The application was dismissed by 
the Munsif in the first Court, but on 
appeal the learned District Judge for reasons 
which I am unable to appreciate has made 
an order in favour of the mortgagee. In 
my opinion, whatever rights the mortgagee 
may bave to the surplus sale-proceeds 
taken out of Court by the judgment-debtors 
or their representative, as to which we say 
nothing, he had no right totreat this order 
made on the compromise as an order bind- 
ing on the judgment-debtors and capable 
of execution as against them. There was 
no jurisdiction to make the order in the 
first instance and there is now no juris- 
diction to enforce it. In my opinion, there- 
fore, the order of the learned District 
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Judge on appeal must be set aside and 
that of the Munsif rejecting the applica- 
tion of the mortgagee must be restored. 
The petitioner will be entitled to bis costs 
(of this Rule) and in the Court below. 
We assess the hearing fee in this Court 
at two gold mohurs. 

The appeal is; therefcre, dismissed and 
the Rule made absolute as above. 

Beacucrort, J.— I agree. 

‘Appeal dismissed; Rule made absolute, 





ALLAHABAD HIGH COTRT 
Crvit Revision No. 183 or 1947. 
March 19, 1918. 

Present: — Mr. Justice Tudball and 
Mr. Justice Abdul Raoof, 

KALI CHARAN PANDE AND OTHERS— 
PouaIntTipes—APPL.CANTS 
versus 
GUPT NATH MISRA AND OTHERS— 
D.rznoanrs—Oprosite Parry. 

Civil Procedure Code ‘Act V of 1908), Sch IT, paras. 
14, 16 — Arbitration — Award by some out of several 
arbitrators, validity of. 

The parti. a toa dispute referred it to six arbitrators 
agreeing that the verdict should be, if nece-sary, the 
verdict of the majority. ‘lhe arbitrators recorded 
the evidence of the parties, but no decision was 
arrived at, Thereupon two of the arbitrators with- 
drew, and the remaining anbitrators, after n-tice to 
the defendants but in their absence, recorded afresh 
the evidence offered by the plaintiffs and gave an 
award: 

Held, that the award, being based npon fresh 
proceedings and fresh evidence taken by four out 
of ai o was invalid and illegal. [p. 35, 
col. J. 

Civil revision from an order of the District 
Judge, Allahabad. 

Mr. Uma Shankar Bajpai, for the Ap- 
plicants. 

Mr, Kailas Nath Katju, for the Opposite: 
Party. 

JUDGMENT.—This is an application in 
revision arising out of arbitration proceed- 
ings. The facts briefly are as follows: — 
The parties to the dispute agreed to settle 
it by arbitration (out of Court), There was 
no suit pending. They referred their dis- 
pute to six arbitrators agreeing that the 
verdict should be, if necessary, the verdict 
of the majority. The arbitrators met on 
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the 10th of February 1915. The parties 
produced evidence whioh was recorded. 
The arbitrators again met on the 19th or 
20th of February. They discussed the 
matter and apparently were soon divided 
into two groups in the opinions they ex- 
pressed. No decision was arrived at, no 
award was drawn up. Two of the arbitrators 
withdrew from the arbitration and sent 
in notice to that effect. Thereupon the 
remaining four arbitrators again met on 
the 2lst of March. Prior to that date notice 
was issued to the parties for that and 
was also sent to the defendants and their 
arbitrators. On that date the four arbitrators 
proceeded to take all the evidence afresh 
that the plaintiffs offered. The defendants 
were not present nor were their witnesses, 
One fact bas to be noted, and that is 
that after the meeting of the 19th or 
2Cth of Fobruary, one of the two arbitrators 
who withdrew, took away with him the 
record of the evidence which had been 
taken on the 10ch of February. Ou the 
2ist of March, the four arbitrators after 
recording the evidence of the plaintiffs’ 
witnesses on that date drew up an award 
and signed it. It was this award which 
the plaintiffs put forward in Court that 
it should be filed and a decree passed 
upon it. The Court of first instance 
granted the application. The lower Ap- 
pellate Court held that this award, on 
the face of it and apon the fasts stated, 
' was an illegal award and set aside the 
order of the first Court. It seems to us 
in the first place that the order of the 
Court below was correct. The award of 
the Zlst of March was not an award 
within the intention of the parties. It 
was based upon fresh proceedings and 
fresh evidence taken by four out of six 
arbitrators and it was not an award based 
upon the proceedings of the 10th of 
Fobruary and 19th or 20th of February. 
We can find no ground whatsoever for 
revision. The Court below was entitled to 
go into the matter and to see whether 
any of the grounds mentioned in para- 
graphs 14 and 15 of the Second Schedule 
of the Civil Procedure Code were proved. 
16 went into the facts and held, as we 
have mentioned above, that the award was 
invalid and set aside the order of the 
first QUourt. We cannot find that the 
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Court below acted illegally or with material 
irregularity in the circumstances of this 
case. There is, therefore, no force in the 
application, It is dismissed with costs. 
Application dismissed. 





MADRAS HIGH COURT. 
Lerrers Parent ArpeaL No, 47 
or 1917. 

September 12, 1917. 
Present:—Sir John Wallis, Kr., Chief Justice, 
Mr, Justice Bakewell and Mr. Justice 
Kumaraswami Sastri. 

ASHA BEEVI AND OTAERS~- DEFENDANTS 
Nos. 5 TO 7— APPELLANTS 
versus 
S. K. M. KARUPPAN CHETTY— 


PLAINTIFF- -RESPONDENT 

Muhammadan Law—Right of inheritance, renuncia» 
tion or transfer of, before vesting, validity of. 

A transfer or renunciation of the rights of inherit- 
ance by a Muhammadan before that right has 
vested in him is prohibited under the Muhammadan 
Law. [p. 86, col =.) 

Musammat Khanum Jan v. Musammat Jan Beebee, 
49. D. A. 2:0, followed. 

Musammat Hurmut-ool-nissa Begum v. Allahdia 
Khan, ‘7 W. 8.103 P.C., explained. 

Kunhi Mamod v. Kenhi Meidin, 19 M. 176: 6 M. L. J. 
62: 6 Ind. Dec. (x. s.) 828 and Mohammad Hashmat 
Ali v. Kaniz Fatima, 27 Ind. Oas. 701; 18 A. Li 4. 
110, not approved. f 

Appeal, under clause 15 of the Letters 
Patent, against the judgment of Mr. Justice 
Sadasiva Aiyar, dated the 7th February 
1917, in Second Appeal No. 1471 of 1915, 
reported as 41 Ind. Cas. 361, preferred 
against the decree of the Court of the 
Additional District Munsif, Sivaganga, in 
Original Suit No. 96 of 1913. 

Messrs, A. Krishnaswamt Aiyar and E. 
Duroiswami Atyar, for the Appellants. 

Mr. C. V. Anantakrishnu Ayar, for the 
Respordent, 

JUDGMENT.—We agree with the con- 
elusion arrived at by Mr, Justice Sada- 
siva Aiyar in this case on the ground 
that a transfer of an expectancy of this 
kind is not permitted by the Muhammadar 
Law. That was decided in accordance 
with the opizion of the numerous law 
officers consulted in Musammat Khanum 
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Jan v, Musammat Jan Beebee (1). Case 
No. 11 sited at page 89 of Macnaughten’s 
Principles and Precedents of Muhammadan 
Law is to the same effect. This view has 
also been taken by the text-writers on 
Muhammadan Law (Sir Roland Wilson’s 
Digest of Anglo-Muhammadan Law, page 
268, and more particularly Volume [|], pages 
50 and 51 of the 3rd edition of Mr. Amir 
Alis Muhammadan Law where the subject 
is more fully dealt with), Mr. Justice 
Tyabji’s Principles of Muhammadan Law 
is to the same effect. 

On the other hand reliance has been 
mainly placed on the decision of the 
Privy Council in Musammat Hurmut-ool- 
nissa Begum v. Allahdia Khan (2), by which 
Mr, Justice Spencer appears to have been 
mainly influenced in dissenting from the 
conclusion come to by Mr. Justice Sadasiva 
Aiyar. On examining that case we do not 
think that their Lordships intended to lay 
down that a Muhammadan could renounce 
his right of inheritance before that right 
had becomes vested on the death of the 
person to whom he was entitled to suc- 
seed. In that case there had heen a very 
great delay in putting forward the plaint- 
iff's claim to succeed as heir of the 
deceased and their Lordships observed at 
page 112: “They may further remark that 
according to the Muhammadan Law, there 
may be a renunciation of the right to inherit 
and that such a renunciation need not be 
expressed but may ba implied from the 
ceasing or desisting feom prosecuting a 
glaim maintainable against anrbther.” Having 
regard to the words ‘right to inherit” and 
the words “prosecuting a chim”, which 
olaim would only arise after the succes- 
sion had opened, wa think that theae 
observations of their Lordships may be 
taken as dealing with a renunciation after 
the right of inheritance has vested and are 
not authority for the proposition that a 
prior renunciation is authorised by the 
Muhammadan Liv. Mr. Amir Ali in the 
passage referred to deals with renunsia- 
tion after the inheritance has vested. 

Reliance has also baen placed on a deci- 
sion of this Court reported in Kunhi Mamod 


y. Kunhi Modin (3). That decision has 
(1) 48. D. A. 210. 
(2).17 W. R. 108 P.O). 
_(3) 19 M. 178; 6M, L. J. 62 6 Ind, Deo. (N. 8.) 
828. 
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been questioned by all the text-book writers 
who have since dealt with the subject. As 
pointed out in Wilson’s book, the recital 
that all the law officers were not agreed 
in the case in Musammat Khanum Jan v. 
Musammot Jan Beebee (1) is not accurate. 
Further the respondent was not represented 
and, therefore, the case was not so fully 
argued. The learned Judges also proceed- 
ed upon the footing that the right of 
inheritance had vested. We are not pre- 
pared to accept this case as an authority 
for the proposition that under Muhammadan 
Law a right of inheritance can ba renounced 
before it vests. The decision in Musam- 
mat Khanum Jan v. Musammat Jan Beebee 
(1) has since been referred to with ap- 
proval by this Court in the judgment of 
Benson and Sundara Aiyar, JJ, reported 
as Meersngant Rowther v. Karupatht Nagur 
Meera Lubbai (4) and the same view appears to 
been expressed by Sir Lawrence 
Jenkins, ©. J, in Sumsuddin v, Abdul 
Husein (5), though the judgment in that 
case proceeded upon the construction of the 
provisions of the Transfer of Property Act. 
Reliance has also been placed upon the 
decision in Mohammad Hashmat Ali v. 
Kaniz Fatima (6), but there is no discussion 
of the authorities in that case. 

On the whole, we think that there is a 
large preponderance of authority in favour 
of the view thata transfer or a renuncia- 
tion of the right of inheritance before 
that right vests is prohibited under the 
Mubammadan Law. The rules of Muham- 
madan Law are not affected by the Trans- 
fer of Property Act and it is, therefore, 
unnecessary to consider whether this trans- 
fer or renunciation would not also be 
invalid under the provisions of section 6 
of the Transfer of Property Act itself. 

For these reasons the Letters Patent 
Appeal fails and is dismissed with costs. 

Appeal dismissed, 

M. 0. P. 


(4) 18 Ind. Cas. 185; 24 M L, J. 258; (1913) M. W, 
N. 871. 

(5) 31 B. 165: 8 Bom. L. R. 781. 

(6) 27 Ind. Cas 701; 138 A. L.J, 110, 
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COLLECTOR OF MORADABAD V. MAQBUL UL-RAHMAN, 


ALLAHABAD HIGH COURT. 
First Civiu Appear No. 138 or 1916, 
March 7, 1918. 

Present :—Mr. Justice Piggott and Mr. 
Justice Walsh. 

THe COLLECTOR or MORADABAD as 
MANAGER—P.taintirrF—<A PPELLANT 
CETSUS 
M. MAQBUL-UL-RAHMAN AND OTAERS 


— Derenpants— RESPONDENTS. 

Registration Act (XVI of 1909), ss. 82, 82, 71, 73, 75, 
87—Mortgage deed—Registration—Presentation by duly 
authorised agent— Refusal to register—Registrar's order 
to register- -Presentation on behalf of Collector as 
Manager of Court of Wards, validity of. 

A mortgage-deed was executed in favour of one 
8. but before it could be registered §. fell ill. 
Sub-equently 8S. executed a special power-of- 
attorney as required by section °3 of the Registra- 
tion Act authorisins one N. to present the deed for 
registration on his behalf, Accordingly, within the 
period prescribed by law N. presented the deed for 
registrtion and the Sub-Registrar made an endorse- 
ment on the deed certifying its presentation by N. 
under 2 special power-of-attorney authenticated in 
his office. The mortgagor, however, failed to 
appear and the Sub-Registrar, therefore, refused to 
regis'er the deed. In the meantime 9 had died and 
his widow on behalf of his mimor sons applied 
to the Registrar, who made an order under section 
75 11) of the Registration Act that the document 
should be registered. Within thirty days of this 
order the Collector in his official capacity as 
Manager of the Court of Wards, by whom the estate 
of the sons of § had been taken over for 
management, sent the deed to the Sub-Registrar 
withan official letter, enclosing also a certified 
copy of the order of the District Registrar. Tho 
Sub-kegistrar on receipt of this communication 
took cognisance of the same as a presentation of 
the document, within the meaning of section 75, 
clause (2) of the Registration Act, and proceeded 
to register the document accordingly: 

Held, (|) per Piggott, J.\, that the endorsement ən 
the deed by the Sub-Registrar that it was presented 
by N. under a special power-of-attorney registered 
and duly authenticated in his office entitled the Court 
to assume that the Sub-Registrar acted in the pro- 
per and Jawful exercise of his powers under the 
proviso to section 33 of the Registration Act, and that, 
therefore, the original presentation of the deed for 
registration by N. was a proper and valid presenta- 
tion under section 32 of the Registration Act; [p. 
38, cols. 1 & 2, 

(2) (per Curiam) that the procedure adopted by 
the Collector after the order of Registrar directing 
registration of the deed was a sufticient compliance 
with the requirements of section 765 (2) of the 
Registration Act; [p. 40, col. 1.] 

(3) that even if the procedure was irregular, the 
irregularity was covered by section 57 of the 
Registration Act. [p. 40, col. 1.1 

Per Walsh, J— What happens after the Registrar's 
order under section 75 (:) of the Registration Act 
directing registration of a document is pure machine- 
ry. Any form of presentation, if it is supported 


by an application, which takes place on behalf of 
the presenter and is noted on the order in his 
favour, is sufficient for the purposes of clause (2) of 
section 75. [p. 42, col, 2.] 


First appeal from the decree of the Addi- 
tional Subordinate Judge, Moradabad, dated 
the 29th January 1916. 

Mr. A. E. Ryves, for the Appellant. 

Dr, S. M. Sulaiman, Dr. Surendra Nath Sen 
and Mr. Gulzari Lal, for the Respondents. 


JUDGMENT. 

Piagaott, J.— This was a suit ona mort- 
gage, dated the 20th of November 1911. 
Tha persons impleaded are the mortvagor 
and certain subsequent transferees. The 
mortgage was in favour of one Sahu Par- 
shadi Lal. The evidence shows that before 
registration of the document had been effect- 
ed the mortgagee fell ill. It seems a fair 
matter of inference that the mortgagor 
eudeavoured to take advantage of this fact 
to defeat the registration of the document. 
On tke 3rd of February 1912 a special 
power-of-attorney of the kind spoken of in 
section 33 of the Registration Act (No. 
XVI of 1908) was registered at the office 
of the Sub. Registrar of Moradabad, whereby 
the mortgagee Sahu Parshadi Lal purport- 
ed to authorise a Pleader, named Pandit 
Nanak Chand, to present the mortgage of 


“November the ZOth, 1911, for registration on 


his behalf, Acgordingly, on the 5th of 
February 1912, within the period prescrib- 
ed by law, the mortgage deed in snit was 
presented for registration by the said Pandit 
Nanak Chand, purporting to act under the 
authority of the special power-of-atturney of 
the 3rd of February 19:2. A question hag 
been raised as tothe validity of this pre. 
sentation, and it is jast as well to dispose 
of itatonce. The learned Subordinate Judge 
who tried this puit seems to have thought 
that, whatever the facts may have been, 
the plaintiff had been remiss in the 
matter of producing satisfactory evidence 
aud that the Court had before it no evidence 
from which it was entitled to infer that 
Pandit Nanak Chand did hold a valid power- 
of-attorney under the provisions of gestion 
33 aforesaid, authorising him to present 
this document for registration. I think 
the decision of the Court below onthis point 
is clearly wrong. The document in anit 
was presented for registration at the office 
of the Sub- Registrar of Moradabad, the very 
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same office in which the special power.of- 
attorney had been registered two days 
previously. In his endorsement on the 
deed in suit the Sub Registrar certifies its 
presentation by Pandit Nanak Chand under 
a special power-of attorney duly authenti- 
cated in his office. That certificate is 
evidence under the Registration Act of 
the truth of the facts therein stated. 
There is no reason whatever for presuming 
that it isin any way an incorrect statement 
of the facts. What has been sontended 
before us is that the special power-of- 
attorney referred to in section 33 of the 
Registration Act requires, not merely to be 
authenticated by the Sub- Regi-trar, but to 
be executed before him. | The argument is 
that the certificate above referred to does 
not specify that the document in question 
had been executed before the Sub- Registrar. 
Moreover it is suggested that, on the 
evidence as to the illness of Sahu Prashadi 
Lal, it is fairly certain that he did not 
appear personally before the Sub Registrar 
on the 3rd of February 1912. Had he 
been able to appear in person at the Sub- 
Registrar’s Office on that date, he would 
presumably have presented the mortgage 
of the 20th November 1911 himself. This 
_argument, however, overlooka the proviso to 
section 33 of Act XVI of 1908. We may 
take it from the evidence that Sahu 
Parshadi Lal was suffering from bodily 
infirmity at the time. Indeed the argument 
addressed to us on behalf of the respondents 
on this point assumes that Sahu Parshadi 
Lal was in fact unable by reason of 
bodily infirmity to attend in person at the 
Sub-Registrar’s Office. It- was, therefore, 
open to the Sub-Registrar to attest the 
special power-of-attorney without requiring 
the personal attendance of the executant 
at kis office, provided only that he satiafi- 
ed himself that it had ‘been voluntarily 
executed by the person purporting to be 
the principal. We have it from his 
certificate thatthe special power-of-attorney 
was not merely registered in his office 
but was duly authenticated by him. In 
this state of the evidence we are entitled 
to assume that the Sub-Registrar acted in 
the proper and lawful exercise of his 
powers under the ` proviso to section 33 
aforesaid. I think, therefore, there can be 
no doubt that the original presentation 
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of the documentin suit for registration 
on the th of Febraary 1912 war a 
proper and valid presentation under section 
32 of Act XVI of 1:08. The mortgagee 
Sahu Parshadi Lal died on the 8th of 
February 1912, a few days after the 
presentation of the document before the 
Sub Registrar. The mortgagor, the executant 
of the said document, failed to appear - 
before the Sub-Registrar to admit execution 
of the same. As I have already suggested, 
[ see no reason to doubt that he was 
purposely keeping out of the way. The 
Sab- Registrar had nooption hut to treat 
the non-appearance of the executant as a 
denial of execution and to  refure re. 
gistration on that ground. We know 
that he did so. This refusal gave rise to a 
right on the part of any person claiming 
under such document, or the representative 
of any such person, to apply to the 
Registrar to establish his right to have 
the document registered. We know that 
such an application was in fact made to 
the Registrar of Moradabad. It has been 
made a grievance on the part of the 
respondents in this Court that the evider ce 
on the record does not show with 
sertainty by whom this application was 
made. We have been informed that the 
application was made on behalf of the 
mother of the two minor sons of Sahu 
Parshadi Lal, acting as their natural guardian. 
It does not seem, however, in any way 
incumbent upon us to call for specifo 
evidence on this point. We know that 
the Registrar had before him an application 
on which he proceeded to take action 
under the appropriate section of the 
Registration Act. He was satisfied that 
he had before him a valid application 
by, or on behalf of, a person entitled to 
make the same. I do not see that we are 
salled upon to enquire into the precise 
nature of that application, especially in the 
absence of any specific plea that it was 
made by the partionlar person not 
authorised to make it. The proceedings 
before the Registrar resulted in an order 
by him, under the first clause of section 
75 of Act XVL of 1908, whereby he 
ordered the document to be registered. 
In the meantime the estate of the minor 
sons of Sabu Farshadi Lal had been taken 
under the management of the Court of 
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Wards, and the Collector of Moradabad, in 
his official capacity as: manager of the 
Court of Wards, became charged with 
looking after the interests of the minors 
in this matter. The Registrar’s order for 
the registration of the doenment was 
dated June the 28th, 1912. Within the 
prescribed period of 30 days, that is to 
say, on the 23rd of July 1912, the 
Collector sent the dosument in suit to the 
Sab. Registrar with an offisial letter, 
enclosing also a certified copy of the order 
of the District Registrar. The Sub-Registrar 
on reseip§ of this sommunication took 
cognisance of the same asa presentation 
of the document, within the meaning of 
section 75, clanse (2) of the Registration 
Act, and proceeded to register the document 
ascordingly. The present suit was instituted 
on the 23rd of November 1914, the 
plaintiff being the Collector of Moradabad 
as Manager of the Court of Wards in 
charge of the estate of the two minor 
sons of Sahu Parshadi Lal. The defendants 
were the original mortgagor, wha did 
not contest the snit, and a number 
of subsequent transferees. In the written 
statements filed by some of these men the 
plea was taken that the dosument sued 
upon had not been duly presented for 
registration within the requirements of the 
law, that ifs registration was consequently 
invalid and that it could not affect the 
property hypothesated, The Court below 
fixed a number of» issues, but as between 
the plaintiff and the subsequent transferees 
it has tried out only the one issue as 
to the validity of the registration. Having 
come to a finding that the registration 
was invali the learned Subordinate Judge 
has dismissed the plaintifi’s slaim alto- 
gether holding that, as a olaim for a 
simple money debt against the original 
mortgagor, the suit would be barred by 
limitation. 

The appeal before us raises simply the 
question of the validity of the registration. 
In the earlier portion of this order I have 
taken occasion to dispose of two points 
which were incidentally argued. There 
remains the main substantial point in the 
appeal, namely, whether the Sub Registrar 
of Moradabad was right in treating this 
document as having been duly presented 
to him on the 23rd of July 1912, when 


he received it under cover of an official 
letter from the Collector of Moradabad. 
In dealing with this point I do not propose 
to refer to the numerous authorities which 
bave been cited before us. The present 
case is clearly distinguishable on the facts 
from any of thase authorities, in that it 
turns upon section 75, and not exclusively 
upon section 32, of the Registration Act. 
This was not a case in which the registra- 
tion officers had never been lawfully seized 
of the document at all. There had been, 
as I have held, a valid presentation of 
the document in the first instance on 
the th of February 1912. Moreover, 
there was in eristence a positive order 
by the District Registrar that the document 
be registered. The only question, there- 
fore, is whether the procedure adopted in 
carrying ont that order was such as wholly 
to invalidate the registration which followed, 
or was at most an irregularity of procedure 
on the part of the Sub-Registrar of Morad- 
abad covered by section 87 of the Registra- 
tion Act. The provisions of section 75, 
clause (2), of the Act are somewhat 
curiously worded. There is no such cate- 
gorical imperative as is to be found in 
section €2, where it is laid down that, 
subjest to certain exceptions, every document 
to be reeistered shall be presented by 
one or other of the persons deseribed in 
the categories which follow. All that 
section 75, clause (Z), does is to empower 
the registering officer to register the doou- 
ment, withont such complete compliance as 
would otherwise be required with the 
provisions of sections 58, 59 and 60 of 
the Ast, provided only it be duly presented 
to him within 30 daya of the making of the 
Regiatrar’s order. The controversy before 
us has turned on the expression “duly 
presented”. The Sub Registrar’s duty, when 
he received this document on the 28rd 
of July 1912, was no doubt to satisfy 
himself that it was being presented to 
him bya person claiming under the dogu- 
ment. If the Collector of Moradabad had 
presented himself in person at the office, 
the Sub-Registrar would presumably have 
taken the Cnollecter’s word for it that 
the estate of the minor sons of the deceased 
mortgagee was now in his’ charge as 
Manager of the Court of Wards and that 
he was entitled to prefer a claim under 
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the document on behalf of the said minors, 
or he might have satisfied himself on 
this point by a reference to the notifica- 
tion in the official Gazette. What he 
had before him was an official letter on 
the authority of the Collector of Moradabad, 
claiming to be in charge of the estate of 
the minors and to be entitled to present 
the document for registration. The argu- 
ment that the Collector's failure to present 
this application in personisa fatal defect 
in the registration of the document seems 
to we open to a reductio ad absurdum, 
Whoever the messenger may have been 
who carried the document in question 
along with the Collector’s letter to the offise 
of the Sub Registrar of Moradahad, the 
Collestor sould have given him formal 
authority to present the document by the 
execution of a special; power-of-attorney; 
that special power-of-attorney, being an 
- instrument executed by the Collestor in his 
official capasity, could have been registered 
on the strength of an official letter from 
the Collector without his personal attend. 
ance at the office under the provisions of 
section 85 of the Registration Act. Ona the 
principle that the greater includes the less 
it seems to ba asking far less of the Sub- 
Registrar that he should take cognisance 
of the Collectors official signature and 
designation to a letter. informing him of 
the Collector’s interest in the document in 
suit and presenting it for registration, than 
to ask him to accept a similar letter as 
proof of the fact that a particular docu- 
ment, as for instance a power-of-attorney, 
had been executed by the Collector. Under 
the circumstances of the case I think we 
are not straining the law in holding that 
the presentation of this document nade on 
the 23rd of July 1912 was a snflisient 
compliance with the requirements of section 
75, clause (2), of the Act. Even if I do 


not think so, I should feel justified in 


regarding the action of the Sub- Registrar in 
taking cognisance of certain facts on the 
strength of an official letter received from 
the Collector of the District, without re- 
quiring the personal attendance of that 
officer before him, as at mest a defect 
of procedure, curable by the provisions of 
section =7 of the Act. I hold, therefore, 
that the finding of the Court below that 
the document in suit is inyalid ag 9 mort- 


gage for want of due registration 1s in- 
correct and must be reversed. Although 
certain other issues have been disposed of 
in the judgment under appeal, this was 
the main issue decided as betwean the 
plaini-iff and the subsequent transferees 
and it was certainly a preliminary 
issua. As we have reversed the finding of 
the Court below on this point, I thiuk the 
proper order to pass is that the decree of 
the Court below be set aside and the case 
returned to that Court for re-trial and 
disposal on the merits. We leave the costs 
of this appeal, which will include fees on 
the higher acale, to be costs in the 
ganse. l 

WaALSH, J.—I agree. I think the case of 
the respondents is an attempt to apply 
the dicta of the Privy Council to a situ- 
ation in respect of which they were 
certainly not uttered and to which, I think, 
they are not applicable. I propose to site 
authorities only for the purpose of showing 
the prinsiples which have to be borne in 
mind and then to attempt to construe the 
somewhat complisated provisions in order 
to make them work, if possible, naturally 
and easily, — 

Now first with regard to the presentation 
by the Pleader on the 5th of Fabruary. 
By the endorsement that presentation pur- 
ports to have been made under the 
authority of a special power-of-attorney 
duly authenticated in the registration office 
two days before. I feel a diffisulty in 
applying the terms of section 69, sub-section 
(2), to that endorsement. The endorsement, it 
ssems to me, is only evidence of the 
facts mentioned by it after the provisions 
of the section have been complied with 
and a certificate has been issued for regia- 
tration, And, inasmuch as the very 
question which we have to decide, is whe- 
ther those provisions have been icomplied 
with as provided by section 60, it looks 
to me somewhat like begging the question 
to apply section 60, sub-section (2), to this 
endorsement. There isa further :difficulty 
strongly relied upon in argument by Dr. 
Sulaiman that it is only evidence of the 
facts mentioned in the endorsement and 
the endorsement does not, itso happens in 
this case, mention the fact of the execution 
of the power-of-attorney. And, therefore, 
although JI agree in the conclusion t which 
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my brother has arrived to be drawn from 
that endorsement, Ido so for somewhat dif- 
ferent reasons. I think it is in any case, 
apart from the provisions of the ast, an 
instance of the sort of case to which thé old 
maxim of omnia prasumuntur rite ef solem- 
niter esse acta ought to be applied, and that 
view seems to me to be supported by a 
passage in a case under this Act of a 
similar nature decided inthe Privy Counail 
an lang agoas 1877. In that cise * Sir Mon- 
tague E. Smith delivering the judg- 
ment of their Lordships said: “If the High 
Court is to be understood to mean that in 
all cases where a registered deed is produced, 
it is open to the party objecting to- the 
deed to contend that there was an improper 
registration, that the terms of the Regis- 
tration Ast in some substantial respects 
have not been complied with, their Lord- 
ships think this is too broadly stated. 
Undoubtedly, 16 would be a most inconvenient 
rale if it were to ba laid down generally, 
that all Courts, upon the production of a 
deed which has the Roegistrar’s endorse- 
ment of due registration, should be called 
on to inquire, before receiving it in evidence, 
whether the Registrar had properly per- 
formed his duty. Their Lordships think 
that this rala ought not to be thus broadly 
laid down. The registration is mainly 
required for the purpose of giving notoriety 
tothe deed. . . If the registration sould 
atany time, at whatever distance of time, 
be opened , parties would never know what 
to rely upon, or when they would be safe. 
It the Registrar refuses to register, there 
is at once a remedy by an appeal.” Ap- 
plying that general statement of principle 
to the endorsement on a deed of the alleged 
authentication before the Rogistrar of a 
power-of-attornsy under which a person 
presenting the deed for registration purport- 
ed to act, I think, in the absence of either 
a finding or of evidence to the contrary, and 
there is a total absence of either in this 
case, we are entitled to assume that when 
the Registrar endorsed on the deed the due 
authentication in his offise of the power-of- 
attorney he meant that it was a - power-of- 
attorney which had been properly executed 
and authenticated before him in ascordanze 
with law. And J, therefore, agree with my 
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brother that the case of the respondents 
with regard to the presentation of the 5th 
of February breaks down. We, therefore, 
start with this, that the document in ques- 
tion was presented at the Sub Registrar’s 
Office for registration in accordarce with the 
requirements of the law which, the Privy 
Counoil in a passage which.I propose to site 
has said, “it is the duty of Courts of India 
to see carried out.” The guiding principle 
recognised more than once. by the Privy 
Council and reiterated by decisions in this 
Court is to be fonnd in the headnote to 
the decision in Mujib-un-nissa v. Abdur Rahim 
(1): “The power and jurisdiction of the 
Registrar only arises when he is invoked 
by a person in direst relation to the docn- 
ment.” And the necessity of guarding 
against opening the door even to trivial 
breaches of these requirements bas been 
recently enforced by the judgment of their 
Lordships delivered by Sir John Edge in 
Jambu Farshad v. Muhammad Nawab Aftab 
Ali (2): “It is the duty of Courts of India 
not to allow the imperative provisions of 
the Act to be defeated when, as in this 
case, it is proved that an agent who pre- 
sented a document for registration had 
not been duly anthorised in the manner 
prescribed by the Act to present it,” I 
would only add that a pertsal of the 
judgment of the High Court in that case 
delivered by Griffin, J., shows that there was 
positive evidence and a finding of fact 
negativing the strict compliance with the 
requirements of the Act, — 

These cases are decisions, as my brother 
has pointed out, under sections 32, 33 
and 34 of the Ast. And, as my brother 
has already pointed out, there is in the 
provision about presentation in section 75, 
to which I propose to refer in a moment, 
an absence of that imperative language 
which Sir John Edge refers to in the 
passage Ihave quoted. This brings me 
to the question of the second presenta- 
tion, namely, of the 23rd of July by the 
Collector through a letter after various 
incidents including the death of the 
mortgagee had occurred and a proceeding 
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had taken place before the Registrar. The 
receipt of that letter was carefully endorsed by 
the sSab-Registrar on ‘the deed on the same 
day, aud the sesond point which we have to 
decide—and it is really the great difficulty 
in the sase—is whether there was a due 
presentation of that deed in accordanse 
with section 75. [I haye come to the 
eonclusion that there was, very largely 
for this reason. I think Part VI and 
Part XIL of the Act deal with totally 
different circumstances and contemp'ate a 
totally different situation, and that the 
fallacy underlying the respondent’s argu- 
ment is an attempt to introduce into 
Part XIL considerations bearing upon 
interpretation which are really only appli- 
sable to Part VI. The contrast between 
the two parts,is really significant. Part 
Vi is a collestion of sections, and they 
are those on which the decisions of High 
Courts and Privy Couneil have been main- 
ly given, dealing solely with “of presenting 
documents for registration.” Part XII is 
also self-contained and deals witha situa- 
tion created by what is called “of refusal 
to register’, we havé to deal with 
a case of refusal to register and of an. 
other kind of presentation in consequence 
of the proceedings rendered necessary by 
such refusal. Section 71 (2) says that 
“ao Registering Officer shall accept for 
registration a document endorsed with a 
refusal unless and until, under the pro- 
visions hereinafter contained, the document 
ig directed to be registered.” Section 72, 
so far as there is anything before us 
in the case at. present, does not apply 
but I refer to it for one rather im- 
portant fast. The word “presented” occurs 
in it, namely, that an, appeal may be 
heard from the order of the Sub-Regis- 
trar if presented to the Registrar with- 
in 30 days. It conuld'hardly be contended 
that that presentation must be of the strict 
personal character which is obviously in- 
tended by Part VI of the Act and, there. 
fore, we find in the part of the Act whish 
we have to construe that the word “pre- 
sented” is used in what I may call a 
more elastic sense. Section 73 deals with 
the right of the party who desires to secure 
registration where the Sub. Registrar refuses 
on the ground of the denial of execution. 
That right is to apply to the Registrar to 


establish his right to have the document re- 
gistered. Section 74 provides for an enquiry 
before the Registrar as the result of such 
application into (a) the execution, (b) 
the compliance with the requirements of 
the law. As regards “presenting” it 
clearly refers to such presentation as is 
dealt with by Pact VI “so as to entitle 
the, document to registration.” And in 
connection with such enquiry section 75 
(4) enables the Registrar to summon and 
enforce the attendance of witnesses to 
compel them to give evidence as if he were a 
Civil Court and to deal with costs which are 
made recoverable as if they had been awarded 
in a suit under the Code of Civil Procedure. 
In my view that proceeding isa judicial 
proceeding and was intended by the Legis- 
lature to be a judicial proweeding, the 
ordinary penalty for failure in which was 
visited on the unsuccessful party in the 
way such penalties are. And to:my mind, 
therefore, the questions of the due execution, 
the due authorisation of the person present- 
ing, and the due presentation, when such 
an enquiry has taken place, are desided, 
and disposed of for the purpose of 
the immediate question of registration or 


non-registration in a final order. The 
result of the Registrars order, if in 
the affirmative, is to establish the 


right of the person to have the document 
registered and to entitle the document to 
registration, and the form of his order is an 
order that it shall be registered, To my mind, 
though I feel difficulty and _hesitatien 
about it, it would be to attribute totally 
superfluous particularity to the Legislature 
if one were to hold that these provisions 
in section 75 superimpose upon that solemn 
proceeding and final decision a duty, upon 
the person who desires merely to carry 
out the order of the Registrar, of perform- 
ing „the strict formalities which are neges- 
sary and repeatedly held by the Privy 
Conneil to be necessary before the registra- 
tion by the Registrar has taken place. To 
my -mind whut happens after the Registrar’s 
order as provided by section 75 is pure 
machinery. Any form of presentation, if 
it is backed up by an application which 
takes place on the part of the presenter 
and is noted on the order in his favour, 
is suffisient. And even if it were not, I 
agree with my brother that section 87 
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covers the case. And if some other form 
of presentation is intended the mistake is 
merely a defect in procedure. 1, therefore, 
agree that this decisicn cannot stand and that 
the ease is not covered by any of the authori- 
ties cited to us. 

I want to add one word with regard 
to the way in which the sase has been 
dealt with. As I have often said, itis in 
the interests of the Courts themselves, and 
what is far more important, in the interests 
of the litigants, that ina case of this des- 
eription, where the evidence has in fact 
been taken and both sides have done all 
that they are able or likely to be able 
to do before the trial Court, and the Court, 
when if sits down to review the whole 
case and write its jadgment, finds that 
thera is some point which in its opinion 
enables if to dismiss tha case, it should 
go on to dispose of all of the issnes 
which have been dealt with in evidence 
and argued at the Bar before it. It is 
jost as easy and there is no better time 
than when the hearing of the case is 
fresh in the reeollection of the Court. 
Nobody is infallible and in a difficult case 
of this kind it is not unlikely that the 
Appellate Coart may take a different view 
of the law and, therefore, it is of the highest 
importance that the Courts with these 
points before them should go on to com- 
plete the whole case and come to a conclusion 
upon the merits. 

The real question" in this case is whether 
there is anything to show that these 
two infant children, whom the Court of 
Wards represents as plaintiffs, are to be 
deprived of the fruits of the contract en- 
tered into by their father. And here are 
we sitting in this Conrt with all the eyi- 
dence material to that point already 
given on both sides in the Court below, 
anu if findings had been arrived ‘at by 
the Court below, fully equipped for dis- 
posing of the case upon the merits, compelled 
to send the case back practically for a 
re-hearing, probably before another Judge, 
two years at least after the original hear- 
ing of the suit. It is suggested that even 
after that has taken place and it has come 
to this Court again, there might still be an 
appeal to the Privy Uouncil on the main 
question of registration. All these pro- 
seedings have a tendency to prolong to 


an unspeakable extent the decision of a 
comparatively trivial dispute and to accamnu- 
late the expenditure of cosis ont of all 
proportion to the issues involved. Of course 
where there is a preliminary point, it is 
a totally different matter, vi2., as to whether 
a heavy appeal kas been presented ont of 
time. No doubt itis necessary to decide 
as a preliminary matter whether the Court 
is competent to hear it at all. When 
everything has been done to enable the 
trial Court to dispose of a case, I think 
it is a great misforinne, and if happens a 
great deal tvo often, that the Judge gets 
rid of it by disposing of some legal technicali- 
ties raised by one of the’ parties and 
leaving the merits wholly untouched. I 
agree with my brother that this isa pre- 
liminary point and that the proper order is 
the one that has been passed. 

By tae Cooxt.—We set aside the decree 
of the Court below and remand the case 
to that Court under Order ALI, rule 23, of 
the Code of Civil Procedure for re-trial and 
disposal on the merits. We leave the 
costs of this appeal, which will include 
fees on the higher seale, to be costs in tha 
cause. 

Decree set aside; 
Case remanded, 


CALCUTTA HIGH COURT. 
APPEAL FROM OnrIGINAL Decrees No, 252 
oF 1913. 
Augast 22, 19137, 

Present.— Justice Sir Asutosh Mooxerjee, KT., 
and Mr. Justice Walmsley. 
SECRHTARY or STATE ror INDIA 
In COUNC., L—DerenDant— APPELLANT 
CETSUS 
DIGAMBAR NANDA-— Pu AINTIFE— 
RESPONDENT. 

Bengal Tenancy Act (VIL B. O. of 1835), ss. 5, 104H 
— Landlord and tenant—-Tenant, status of—Tenure or 
raiyati interest —S. LOH, scope of suit under. 

‘The mere faci that a tenant has sub-let hig 
land is not decisive of the question whether he is 
a tenure-hold«r or a rayat. [p. 44, col 2; p 45, col. 1.] 

The test to be applied to determine the status of 
n tenant is the purpose for which the right of 
tenancy was originally acquired. [p. 45, col. 1.] 
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The statutory presumption under sub-section 5 
of section 5 of the Bengal Tenancy Act has no 
application when the terms of the original grant 
of a tenancy are known. [p. 46, col. 1.] 

In cases where, the origin of the tenancy is 
unknown or where the terms of the grant are 
ambiguous, the mode of userof the land and the 
evidence of the subsequent conduct of the parties 
may furnish a valuable clue to determine the 
original purpose of the tenancy. [p. 45, cols. 1 & 2.1 

Ina suit under section 104H, Bengal Tenancy 
Act, itis not sufficient for the Conrt to hold that 
the entry in the settlement rent roll as to the status 
or the rentis crroneous. The Court must afirma- 
tively determine the exact conditions and incidents 
of the tenancy as also the rent to be settled on 
such basis. [p 4f, col 1.) 

Wherean amalnamuh, which sanctioned the entry 
of the tenant on the land demised, recited that 
the mauzas ag mentioned therein were settled with 
the teuant for bringing them under cultivation and 
directed him to extirpate wild beasts and by 
clearing ont jungles and raising embankments at his 
Own expense to curry on cultivation and tillage and 
enjoy the crops thereof, and the regalar lease which 
followed did not indicate any intention to alter 
the nature of the tenancy, but authorised the grantee 
to continue to enjoy the profits of the land by 
bringing it under cultivation either by himself or by 
making settlement with tenants for a term of 
nineteen years at a progressive rate of rent: 

Held, that notwithstanding the land settled 
exceeded 2,000 biyhas in area the settlement was of 
a raiyati holding and not of a tenure. [p. 44, col. 2.] 


Appeal against the decree of the 
Subordinate Judge, Midnapur, dated the 23th 
March 1913. . 

Babu fam Charan Mitra, for the Appellant. 

Mr. B. Chakrabarty, and Bibus Shib 
Ohunder Palit, Khirod Narayan Bhuiya and 
Dhirendra Krishna Roy, forthe Respondent. 

JUDGMENT,—This is an appeal by 
the Secretary of State for India in Council 
in a suit instituted by the respondent under 
section 104H of the Bengal Tenancy Act 
for declaration that he is an occupancy raiyat 
in respect of the subject-matter of the 
litigation and for incidental reliefs. The 
Subordinate Judge has decreed the suit and 
has held that the plaintiff is not a tenure- 
holder but an occnpanocy raiyat and that 
the existing rent which the plaintiff was 
liable to pay before the last survey and 
settlement proceedings was fair and equit- 
able. The substantial question in sontro- 
versy, consequently, is whether the plaintiff 
is an occupancy raiyat as he alleges, or 
whether he is a tenure-holder as recorded by 
the Revenue Authorities. The root of the title 
of the plaintiff is an amalnamah granted on 
the 19th June 1868 to his father by 


Lal Chand Bhuia, the then settlement- 
holder under the Government. This do- 
cument recites that the mauzas mentioned 
were settled with the grantee for bringing 
them under cultivation, and it specially 
directs the grantee to extirpate wild beasts 
and by olearing ont jungle and raising 
embankments at his own expense to carry 
on cultivation and tillage and enjoy 
the crops thereof, The express pur- 
pose of the grant consequently was re- 
clamation and cultivation of the leasehold 
lands by the grantee. No rent was settled 
at the time but the amalnamah recites that 
a pottah would be granted at the proper 
rent in the following year. On the 14th 
June 1869, the grantor executed a patiah 
in favour of the grantee. This instrument 
recites that, on the strength of the amal- 
namah, Bholarath Nanda had taken pos- 
session of land exceeding two thousand 
bighas in area and that he had at his 
own expense commenced to reclaim jungles, 
toraice embankments and to sultivate the 
lands. The settlement was made for a 
term of 19 years for carrying on cultivation 
at a progressive rate of rent. The document 
further authorised the grantee to continue 
to enjoy the profits of the lands by bringing 
them under cultivation either by himself 
or by making settlement with tenants, and 
a covenant was inserted to the effect that if 
the grantee did not cultivate the lands fit 
for cultivation within the term of the lease, 
he would be liable to compensation for loss 
that might be sustained by the grantor. 
In our opinion, this dosument leaves no 
room for doubt that the settlement was of 
a awati holding and not of a tenure. 
The amalnamah was expressly granted for 
the purpose of reclamation and cultivation 
by the grantee, and the regular lease which 
followed did not indisate any intention to 
alter the nature of the tenancy. Stress has 
been laid, however, on the circumstance 
that under the lease the grantee was 
authorised to cultivate the land, either by 
himself or by making settlement with tenants, 
This clause obviously does not show con- 
olusively that the tenant was a tenure-holder 
and not a raiyat, A tenure-holder may 
settle a ratyo¢ on the land of his tenancy, 
and, a raiyat also may, in his turn, sub-let 
the land of his holding to an under-razyat, 
Consequently, tha mere fact that a tenant 
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has sub-let his land does not by itself 
establish conclusively that his status is 
that of a tenure-holder, and not that of 
a raiyat. The test to be applied to 
determine the status of a tenant is the 
intention of the contracting parties. Sac- 
tion 5, sub-section (1), of the Bengal 
Tenancy Act defines a “tenure-holder” to 
mean primarily a person who has acquired 
from a proprietor or from another tenure- 
holder a right to hold land for the purpose 
of collecting rent or bringing it under 
cultivation by establishing tenants on it. 
Sub-sestion (2) of section 5 defines “raiyat” 
to mean primarily a person who has acquired 
such a right to hold land for the purpose 
of cultivating it by himself or by members 
of his family or by hired servants or 
with the aid of partners. Sub-section (3) 
further provides that a person shall not 
be deemed to be a ratyat unless he holds 
lands either immediately under a proprietor 
or immediately under a tenure-holder, 
These definitions show that there may be 
a tenure-holder direstly under a proprietor 
as there may be a ratyaćt direatly under a 
proprietor. The test to be applied in each 
ease is furnished by section 5, sub-section 
(4), namely, the purpose for which the 
right of tenancy was originally acquired. 
Sub-section (5) formulates a rebuttable 
presumption, namely, that where the area 
held by the tenant oxceeds one hundred 
standard lighas, the tenant shall be presumed 
to be a tenure-holder until the contrary 
is shown. There is no room, however, 
for the application of this statutory pre- 
sumption when the terms of the original 
grant are known, as in the sase before 
us. To ascertain the status of the plaintiff, 
we must consequently determine the purpose 
for which the tenancy was originally created; 
did the grantor intend to carve out the 
interest of a middleman or did he intend 
to settle the land with a person who 
would bring the lands under sultivation? 
Tbe mere fact that the plaintiff has sub- 
let the land is not desisive, because a 
tenure-holder, though a middleman who 
collects rent, may yet cultivate a portion 
of the land himself, just as much as a 
raiyat, though himself a cultivator, may 
settle a portion of the land with under- 
raiyats. In cases where the origin of the 
tenansy is unknown, the mode of user of 


the land may furnish a valuable clue to 
determine the original purpose of the tenancy, 
and where the terms of the grant are ambi- 
guous, evidence of conduct subsequent of the 
parties may also be admissible: Pramotha Nath 
Kumar v. Nilmont Kumar (1), Promoda Nath 
Royv. Astr-ud-din(2), Bamapada Roy v. Midna- 
pur Zemindary Co.(3). The case before ur, 
however, is free from the difficulty whioh arises 
when the terms of the original grant are either 
unknown or ambiguous. Here the amalnamah, 
which sanctioned the entry of the grantee 
on the land demised and the lease which 
followed, makes it plain beyond controversy 
that the purpose of the settlement was 
reclamation and cultivation by the grantee 
himself. The interest created was con. 
sequently that of a raiyat and not that of 
a tenure-holder. In this view, it is needless 
to consider the conduct of the parties, 
But we may observe that the judgment of 
the Subordinate Judge shows, and his view 
is amply sustained by the materials on the 
record, that the Settlement Authorities have, 
from time to time, regarded the plaintiff 
and his predecessor, not as tenure-bolders, 
but as raipat entitled to a right of 
occupancy. Stress was laid by the appellant 
on the decisions in Secretary of Stute for India 
v. Juday Chandra Misra (4) and Secretary of 
Slate for India v. Gobinda Prasad Burak 
(5), No useful purpcse would, how- 
ever, be served by an analysis of decisions 
given on entirely different sets of circum- 
stances, and we may usefully recall the em- 
phatio protest of Lord Haldane, L. C., in the 
ease of Kreylinger v. New Patagonta Meat and 
Oold Storage Co. (6), against the abuse of judi- 
cial precedents, when they are cited, not as 
authorities for principles enunciated therein, 
but as guides in the determination of the 
rights of parties which are dependent on 
the facts of individual cases, and the con- 


tractual: obligations enforceable between 
them. We must accordingly confirm the 
findings of the Subordinate Judge that 


(1) 10 Ind, Cas. 481; 14 O. L. J. 88; 160, W. N. 


902, 

(2) 11 Tnd. Cas 262; 15 0. W. N. 896. 

(3) 16 Ind. Cas. 376; 16 G L J. 322, 

(4) 39 Ind. Cas. 40); 21 C. W. N. 452. 

(5) 39 Ind. Cas. 934, 21 0. W. N 505. 

(8) (1914: A. C. 25 atp. 40; 83 L.J. Ch, 79; Lug 
L. T. 802; 58 8. J. 97; 30 T. L. R- L4, 
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the plaintiff is a raiyat and not a tenure- 
holder. 

The next question which requires examina- 
tion is, is the plaintif an occupancy or a 
non-occupansy ratyat, and what is the 
fair rent assessable on the lands in suit 
according to hbis status? In the Court 
below, if appears to have been assumed 
that if the plaintiff was not a tenure-bolder 
as found by the Revenue Authorities, he 
must be an oscupancy raiyat, This, however, 
does not necessarily follow. Indeed, it has 
been argued betore us that after the 
creation of the holding, the plaintiff was 
for a period an Ijaradar, and that this 
circumstance interrupted the growth and 
perfeation of the right of ocoupancy. This 
is an aspect of the matter which has not 
been fully investigated. Besides this, the 
question of the fair rent payable by the 
plaintiff must depend upon his precise status, 
and till that has been determined with ac- 
curacy, it is impossible to ascertain the 
amount of rent to be settled. In a sait 
under section 104H, it is not sufficient 
for the Court to hold that the entry in 
the settlement rent roll as to the status 
or the rent is erroneous. The Court must 
afficmatively determine the exact conditions 
and incidents of the tenancy as also the 
rent to be settled on such basis; this is 
obvious, as under sub-section (7), the 
rent settled by the Court is deemed to 
have been duly settled in place of the 
rent entered in the settlement rent roll. 
It is consequently impossible to affirm the 
decree of the Subordinate Judge, although 
we hold that his view that the plaint- 
iff is not a tenure holder is correct. 

The result is that this appeal must be 
allowed and the decree of the Court below 
set aside. The decree of this Court will 
declare that the status of the plaintiff is that 
of a raiyat and the case will be remitted to 
the Subordinate Judge, to determine whe- 
ther the plaintiff is an occupancy rayah 
or a non-oecupancy raiyat and then to ascer- 
tain the fair rent payable by him. The 
plaintiff will have həlf his costs both here and 
inthe Court below. The costs after remand 
will abide the result. 

Appeal allowed. 
Uase remanded. 
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Seconp Civin Apee.st No. 1283 or 1915. 
March 13, 1918. 
Present:—Sir John Wallis, Kr, Chief 
Justice, Mr. Justice Sadasiva Aiyar 
and Mr, Justice Spencer. 
ARAMPROTH ILLOTH VASUDEVAN 
MOOSAD, KARNAVAN anno MANAGER 
OF HIS LutomM— Derenpant No. 1— 
APPELLANT 
versus 
KATTADI MOOTHEDATH 
ITTiRARICHAN NAIR — Poatatiry— 


RGPOW ENT, 

Malabar Law and Usage O'tt mortgagee, right 
of pre-emption of—tInvoluntary sale, enforceadil-ty of 
right in—Notice of sale and of sale price, whether 
necessary—Ciril Procedure Code (Act V of 1903}, 
ss 67, 45, O XXL, rr. 89, 40, 9t, 92 

The right of pre-emption of an otti mortgagee 
in Malabar does not arise in the case of an in- 
voluntary sale, and hə is not entitled to notice 
of the sale or of the sale price in such a 
case, 

Baij Nath v. Sital Singh, 13 A. 224; A. W N. ('891) 
68; 7 Ind Dec. IN s.), L4', approved. 


Second appeal against the decree of the 
District Court of South Malabar, in Appeal 
Suit No. 789 of 1915, preferred against the 
decree of the Court of the First Additional 
District Mansif, Calicut, in Original Suit 
No. $44 of 1914, 


This second appeal coming on. for 
hearing on the dth of December 1917, 
upon perusing the grounds of appeal, the 
judgments and decrees of the lower 
Appellate Court and the Court of first 
instance, and the material papers in the 
suit, and upon hearing the arguments of 
Messrs. O. V. Anantha Krishna Atyar and 
K. P. Ramakrishna Atyar for the Appel- 
lant and of Mr. O. Madhavan Natr for 
the Respondent, and the oase having 
stood over for consideration till the lith 
December 1917, the Court (Ayling and 
Philips, JJ.) made the following 


ORDER OF REFERENCE TO A FULI: 
BENCH. 


Parures, J.— In this case the plaintiff 
is an ottdar cf the plaint property. The 
jenmi granted a second mortgage, and in 
execution of a decree upon that mortgage 
lst defendant’s brother purchased’ the 
property subject to plaintiff’s oti right. 
First defendant then sued for redemption of 
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the otti and’ obtained a decree. Plaintiff of an oitidar has been considered by Courts 


now sues to enforce his right of pre-emp- 
tion. The question for sonsideration is the 
nature of the rights of an ottidar, when 
the property, over which he holds the otti, 
is sold in Court auction. 


In Oherta Krishnan v. Vishnu (1) it was 
held that an ottd mortgagee was entitled 
“to be fully informed what price be is to 
pay before he makes up his mind to 
buy” and that although he has notice of 
the sale by auction but fails to bid, he is 
not precluded from subsequently exercising 
his right of pre-emption. In Ammoit: 
Haji v. Kunhayen Kutti (2) a somewhat 
different view was taken and it was held 
that an otffidar in Malabar loses his right 
of pre-emption if he fails to bid at a 
Court sale of the land after having been 
specially invited to attend and exercise 
his right, and mases no offer to take the 
property for a long time after the Court 
sale. The only distinction between the two 
cases is that in the former the oftidar 
had only public notice of the sale, where- 
as in the latter he had had special notice. 
In Kanaran Nair y. Raman Nambiar (3) 
this Court followed the ruling in Oheria 
Krishnan v.. Vishnu (1), although the 
ottidar had had spesial notice of the sale 
and distinguished Ammo ti Haji v. Kunhayen 
Kutti (2) on the ground that there may 
have been evidence in that case on which 
it could be held thatthe ottidar had been 
placed in a -position to elect. 


It is very difficult to reconcile these 
three decisions and I think it advisable 
that ths question should be finally 
determined by a Full Bench, and I am 
farther inclined to the opinion that the 
decision in Oheria Krishnan v. Vishnu (1) 
goes too far. An ottidar is a mortgagee 
with aright of pre-emption. Itis contended 
for respondent that the pre-emption right 
of an oti mortgagee in Malabar is 
something higher than the right of pre- 
emption as ordinarily understood, it being 
a right based on oustom. The right 


(1) 5 M. 198, 2 Ind Deo. (N. s.) 138. 
(2) 15 M. 480; 2 M. L. J. 281; 6 Ind. Deo. (N. s.) 


686. 
. (8) 4 M. L. J. 46. 


in Madras from 1854 onwards, but tbe 
question of whether his right of pre- 
emption was greater than the ordinarily 
recognized rights of preemption in other 
places does not appear to have been dis- 
eussed. In Oherta Krishnan vy. Vishnu (1), 
however, the learned Judges say that “the 
right of pre-emption is well understood. 
The vtit mortgagee must pay for pre- 
emption whatever sum is bona fide offered 
to the jenmi for the purchase, if he has 
the offer made to him by the jenmi and 
is rightly informed of the sircumstances 
in reference to the offer. If he does not 
pay such sum, then his right of pre emption 
is gone.” 


In Mamabi v. Acharath Parakat (4) 
the previous cases on the subject of offi - 
were reviewed and if was held that the 
right of an otédar consists in a right to 
elect when there has been an attempt on 
the part of the owner of the property to 
sell it to a third person, whether he will 
buy it for the same price as that offered 
by the third person or not. There would 
seem to be no difference between the 
right defined as above, and the ordinary 
right of pre-emption (as understood in 
M.hammadan and other laws), 


When, therefore, the owner intends to 
sell the land by private treaty, the cttidar 
is entitled to come in and buy it at the 
same prite, and according to Cheria 
Krishnan v. Vishnu (1) and Vasudevan vy. 
Keshavan (5), heis further entitled to have 
an offer to that effect from the awner 
of the property, although this further 
right is doubted in Mamabi vy. Acharath 
Parakat (4). When the property is to be 
sold by Court, it is an involuntary sale 
and presumably onecontrary to the wishes 
of the owner. In such a case he cannot 
predict the price at which the property 
will be sold, and consequently he cannot 
offer the property to the ottédar for a 
certain fixed price. If he is to offer it 
after the sale is completed, he will be 
making an offer which may have the 
effect of upsetting a sale by Court even 


(4)17 Ind. Oas. 337; 83 M. 67; 12 M, I. T, 636; 
23 M. L. J. 607; (1912) M. W. N. 1217.. 
(5) 7 M. 809; 2 Ind. Deo. (N. s.) 800, 


x 
VASUDEVAN V. TI'TIRARICHAN NAIR, 


after it is confirmed. It is questionable 
whether it is desirable that the right of 
pre-emption should be allowed to that 
extent, unless it is clearly established that 
the right does go so far. In Ba Nuth 
v. Sital Sengh (6) Mabmood, J., held that 
the right of pre-emption, whether claimed 
under the Muhammadan Law, the compact of 
the wajıb ul-arz or local usage and 
gustom, dves not arise in respect of 
compulsory sales, and in this view followed 
Abdul Jatel v. Khelatchandra Ghose (7), 
Shaikh Ferasut Ali v. Ashootosh Roy Singh 
(3) and Sheikh Nuzmovodeen v. Kanye Jha 
(x). This aspect of the question does not 
appear to have been considered in relation 
to the pre-emptive rights of an oftdar in 
Malabar, but the arguments of Mahmood, J., 
in support of his view would equally 
apply to such rights. In equity the o tilar 
would be entitled to votice of the gale of 
property in which he has so large an 
interest, but I can see no ground for 
showing him any greater consideration. 
His right of pre-emption arises ont of a 
contract between him and the owner, and 
when by order of Court the owner 
is prevented from intimating the exact 
amount of the sale prise, he should in 
equity be deemed to have completed his part 
of the contract’ when he has informed the 
ottidar that a sale is to take place and 
has thus afforded him an opportunity of 
buying at the price which the property 
would properly fetch, assuming that the 
right of preemption arises in such oases. 
There is no question of his being driven 
to give a fancy auction price, as remarked 
in Oherta Krishnan vw. Vishnu (1), for he 
is not compelled to buy—can cease bidding 
whenever the bidding has reached the 
amount which he is willing to pay for the 
land. | 

We, therefore, refer the following questions 
‘for decision by a Full Bench:— 

1. Does the right of pre-emption of an oft: 
mortgagee arise in the case of an involuntary 
sale? 


(6) 13 A. 224, A. W. N. (1891) 68; 7 Ind. Dec. (N. s.) 


Ay 

(7)1B. L. R. A. 0. J. 105; 10 W. R. 165; 1 Ind. Dee, 
(x. 8.) 160. 

(8) 15 W. R. 455. 

(9) Marsh. 555; 2 Hay 651, 
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2, If so, is he entitled to be informed of the 
sale price before he can be called upon to exer- 
oise or forego his right, or is mere notice of 
the auction-sale sufficient? 


AYLING, J.—I agree to the proposed refer- 
ence: and am inclined to share my learned 
brother’s view as to the applicability of the 
right of pre-emption in relation to enforced 
sales, 





This second appeal came on for hear- 
ing on 4th March 1918, in pursu. 
ance of the above Order of Reference, 
before a Ful] Bench. 


Messrs. O. V. Ananthakrishna diyir, 
and A, P. Ramakrishna Atyay, for the 
Appellant, argued that the right of pre- 
emption exercised bya Muhammadan go- 
sharer applied only to private sales. 
The doctrine cannot be extended to involun- 
tary sales. No express notice of the sale 
is necessary, the sale proclamation being 
sufficient notice. In Añmotti Haji v. 
Runhayen Kutti (2), the ottidar’s pre-emptive 
right as against the Court purchaser was not 
recognised. See also Vasudevan v. Keshavan 
(5). It is a right arising out of contract and 
does not run with the land. 


Mr. O. Madhavan Nair, for the Respond- 
ent, argued that the right of pre-emption 
was a customary right and was the 
creature of usage in Malabar, No 
analogy can be drawn from the rules 
of pre-emption in Muhammadan Law. See 
Mumabit v, Acharath Parakat (4).. Pro- 
clamation of sale is not sufficient notice. 
There must be actual notice to the ottidar 
both of the sale and the sale prise. — 

The right of pre-emption runs with the 
land and has not been curtailed by 
statutory enactments. 


OPINION, 


Wauus, ©. J.—It is strange that in 
none of the cases in this Court dealing 
with the ottedar’s right of pre emption in 
Malabar, Cheria Krishnan v. Vishnu (1), 
Vasudevan v. Keshavan (5), Kanharaukutti v. 
Uthotti (10), Ammotti Haji v, Kunhayen Kutti 
(2), Kanaran Nair v. Raman Nambiar (3) 


(10, 13 M. 490; 4 Ind. Dec, (N. 8.) 1058, 
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or Mamabi v. Acharat Parakath (4) has 
the question been considered, how far such 
a right can be exersised in the case of 
Court and Revenue sales consistently with 
the provisions of the Statute Law regulating 
such sales. Both in Bengal and in Northern 
India, where cases of pre-emption are much 
more numerous than they are here, it 
appears to be well settled that it cannot 
in the absence of statutory provision being 
made for its exercise, as in the ease of 
some revenue sales in the United Provinces. 
In Baij Nath v. Sital singh (6) Mahmood, d., 
after reviewing the authorities, states: 
“It may, therefore, be taken asa rule of 
law settled by a long and uniform course 
of decision that a compulsory sale, such as 
a sale in execution of a desree or a sale 
under an authoritative order of the Revenue 
Authorities for arrears of Governmentrevenue, 
does not render preemption enforsible, 
whether such right is claimed under Maham .- 
madan Law, the terms of the wajib-ul-arz, or 
on the ground of local sustom or private 
contract; but that such compulsory sales 
being the creation of Statute Law do furnish 
occasion for the exercise of the pre emp- 
tive right where such right is provided 
subject to the rules and restrictions pres- 
oribed by those legislative enactments 
themselves.” And he goes on to referto the 
provisions of section 310 of the Code of 18-2 
and other local statutory provisions. The 
other learned Judges did not differ from 
Mahmood, J., on this point, but on the 
question whether such special statutory 
provisions had been made in the particular 
case, and the law as laid down by him 
was accepted as settled in Kanhat Lal v, 
Kalka Prasad (11). 

On a careful consideration of the question 
I agree with the law as laid down by 
Mahmood, J. I find it quite impossible to 
reconcile the statutory provisions of the Civil 
Procedure Code as to sale in execution of 
decrees with the otitdar’s right of pre- 
emption as now claimed. Sestion 60 of 
the Code makes itmmoveable property be- 
longing to the judgment-debtor liable to 
attachment and sale in execution of a decree, 
and section 65 provides that, where property 
has been sold in execution of a decree 


(11) 27 A, 670; A. W N. (1905) 149; 2 A, L. J. 
390. 
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and the sale has become absolute, itis to 
vest in the pureonaser. Under Order XXI, 
rule ¥2, it becomes absolute where no ap- 
plication is made under rules 89, 99 or 91 of 
the Code of Civil Procedure, 1908, or where 
such application is made and disallowed. 
The rules in questiondo not provide for 
the exercise of a right of pre-emption. 

There is a very limited recognition of 
the right of pre-emption in rule 82, and 
if any further recognition had been intended, 
it would have been expressly provided. 
Having regard to the course of the desisions 
and the importance of the right of pre. 
emption in Northern India, I can only 
infer that the omission to make sush pro- 
vision was deliberate. In Manchester Ship 
Canal Company v. Manchester Racecourse 
Company (12) it was contended on the one 
side and notdenied on the other that a 
right of pre-emption was quite incompatible 
with a sale by austion. 

In these circumstances we are bound, in 
my opinion, even af this late stage to uphold 
the objection taken and to answer the ques- 
tion in the negative. 

Sapasiva Aiyaz, J..-I entirely agree and 
have nothing to add. 

Spencer, J.—I also agree. 

Reference answered 
in the negative, 


M. GO, P. 
(12) 1901) 2 Oh. 37: 7O L. J. Ch. 453; 84 L. T. 


CALCUTTA HIGH COURT, 
ÅPPAAL FROM APPELLATE Decree No. 8901 
or i9l4. 

January 30, 1918. 

Present: —Mr, Justice Fletcher and Justice 
Sir Syed Snamsul Huda, Kr. 

EDON MOLLAH AND OTHERS— DEFENDANTY 
— APPELLANTS 
CEI SUS 


Shaik BADAN —-PLAINTI EF — RESPONDENT, 

Landlord and tenant—Agreement to grant lease— 
Lessee admitted as tenant--Subsequent lease to third 
person, validity of. 
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Defendant was tenant of certain land which 
the landlord agreed to re-let to him on his pay- 
ing a certain sum of money in cash. Defendant 
paid the amount and continued in possession of 
the land agreed to be leb to him, The landlord 
subsequently granted a lease of the same land to 
the plaintiff : 

Heid, (1) that the landlord was not entitled to 
grant a lease to the plaintiff, inasmuch as he had 
already, by reason of the agreement with the 
defendant followed by the acceptance of the 
money, constituted the latter as a tenant on the 
land; [p. 52, col. 1.) 

(2) that plaintiff, when he came to deal with 
‘the landlord, must be deemed to have had con- 
structive notice of the rights of the defendant 
who was actually in possession and cultivating the 
land. [p. 52, col. 1.] 


Appeal against the decree of the Additional 
District Judge, Faridpore, dated the 7th 
August 1914, affirming that of the Munsif, 
2nd Court, at Bhanga, dated the 9th Sep- 
tember 1913. 

FACTS material to the report will appear 
from the following judgment of the lower 
Appellate Court:— 

“Sarat Kumar Mazumdar, Sosi Kumar 
Mazumdar and Sridhar Chatterji ara closely 
connected. in the transactions which concern 
us: let us for the moment assume that 
they are to all intents and purposes one 
person and let us call that person Q. 


Then Exhibit 2 is acertified sopy of 
a registered kabulzyat for the suit lands by 
plaintiff Shekh Badan in favour of Q. 
dated 10 4ghrahan 1315. 

And Exhibit A is a certified copy of a 
registered kibuliyat for the suit lands by de- 
fendant Edon in favour of Q dated bth Bazsak 
1315 and registered 23rd July 1908 (about 
Saraban 1815.) 

And Exhibit 3 is a kabultyit for certain 
other land by one Kadir in favour of Q. 
dated 22nd Bhadra 1315 and registered 22nd 
September 1908, 

Admittedly up to September 1907 this 
person Q. was at liberty to settle the suit 
land with whatever person he pleased. 

Plainiiff’s case is that by Exhibit 2 he 
settled the suit land with plaintiff and 
that plaintiff is, therefore, entitled to turn 
defendants ont. 

Defendants’ case is that by Exhibit A this 
person Q. settled the suit land with Edon 
defendant and therefore the subsequent 
settlement, if any, embodied in Bxhibit 2 is 
of no offect, 

The plaintiff's witnesses in effect say 
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that this person Q. has no knowledge of 
Exhibit A. 

Formerly Edon was ia possession of the 
suit land as a sub-lessee and Kadir was 
in possession of certain other land as a 
sub-lessee. Sridhar Chatterjee got a decree 
right up to the High Court to eject Edon 
and Kadir and to get Rs. 300 and interest 
as costs. Up to September 1907 he had 
failed to realise any part of the money by ex- 
ecution. He admits that on one occasion one 
Amar Nath Bhattacharjee came to see him 
on behalf of Edon; from Exhibit 6, we 
find the date must be September 1907. On 
24th September 1907, it was notified to the 
Munsif’s Court that the amount cf Rs. 300 
and interest as costs had been amicably 
realised. 

The defendant’s story of what happened at 
Amar Nath’s visit is this, Sridhar said on 
that occasion in effect: “It Eion pays me 
Rs. 150 in cash I willsettle the suit land 
with him (z. e. the present suit land) and if 
Kadir pays me the other Rs. 150 I will 
settle that other land with him.” A few 
days later Hdon actually paid Sridhar the 
Rs. 150. Sridhar handed Edon a draft for a 
kabuliyat for the present suit lands. Edon 
accordingly had a kabuliyat written out, 
there was delay as he was ill, and re- 
gistered and handed it to Sridhar some 
ten days after the registration, 

The Mansif finds: “there is no sufficient 
evidence to hold that Sridhar Chatterjee 
accepted the kabuliyat Exhibit A.” 

What the Munsif seems to think really 
happened is this. In September 1907 
Sridhar said: “If Edon pays me the Rs. 150 
in cash—decretal money—I will settle those 
2 plots (.e¢, present suit land) with 
him.” Accordingly in September 1907 Edon 
did astually pay Sridhar the Rs 150. But 
Sridhar did nothing further towards 
settling the land with Edon. Finally 
Edon without any further sanction from 
Sridhar or Sarat Majumdar or Sasi Majum- 
dar sreated the original of Exhibit A and 
signed it and had itregistered. But neither 
Sridhar nor Sarat nor Sasi ever sanctioned 
it either before or after registration. 

I think that is what must have happened. I 
also think that Exhibit A is just on the lines 
of what Sridhar proposed in Amar Nath's 
presene. The former rent paid by Edon 
as sub-lessee was Rs. 4. In Exhibit A he 
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promises to pay Rs. 6. D W. No. 3, Dilmamud, 
says it was Amar Nath who suggested the 
rise from Rs. 4to Rs. 6, implying that 
Sridhar concurred. Amar Nath does not 
remember; but if seems most likely. 

Edon says the original of Exhibit A 
was copied from a draft made by Sridhar 
himself. The Munsif thinks that is a lie. 
l agree with him. I entirely agree with 
his reasons for thinking the wording of 
Exhibit A is not such as Sridhar would 
have adopted. 

It is argued for appellant in effect that I 
should suppose that the natural thing to 
happen did happen, and that as Sridhar had 
agreed to accept a kubuliyat on the lines 
of Exhibit A he did accept the original 
of Exhibit A. Bat when I look at the 
wording of Exhibit A, viz., statements that 
Edon was tenant from before and paid 
rent at Rs. 4 formerly, I think it is not 
a likely thing that Sridhar would even 
have accepted such a document as Er- 
hibit A. s 

It was not argued before me, except in 
reply as a mere afterthought, that Sri- 
dhar’s mere verbal promise in September 
1907 to settle the land if the Rs. 150 were 
paid, followed by the actual payment of 
the Rs. 150, sufficed to confer a title to 
the land on Edon even if Exhibit A was 
never accepted. Nor isit a thing which can 
be.taken for granted. 

The result is thet I agree with the 
Munsif’s finding that acceptance of Exhibit 
A is not established and with his order 
decreeing the suit. 

Sridhar appears to have acted despicably 
and [ think it unlikely that Badan the 
plaintiff is blameless in the transaction. 
Consequertly I refuse costs in this Court. 

The appeal is dismissed and the desree 
of the Munsif affirmed. Parties will bear 
their own costs in the appeal.” 

Babu Prokash Chandra Mazumdar, for the 
Appellant.—My client has been all along on 
the land. A suit was brought against my client 
by the landlord previously to this. That 
suit came up tothe High Court. The land. 
lord succeeded in that suit and a decree was 
made against my client and another person 
for Rs. 800. Subsequently the landlord 
agreed to re-let the land on getting 
Re, 150 in cash from my client. The 
sum was paid by my client, so that 
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the terms of the agreement were carried 
out by my client and the landlord, haying 
aceepted the sum, cannot resile from the 
agreement. I was a tenant by virtue of that 
agreement and so long as I remuin in posses- 
sion and do not give up my right as the 
lessee of the land, the landlord has no right 
to settle the land with the plaintiff. 
The lease granted by the landlord to the 
plaintiff being subsequent to my payment of 
Rs. 150 to the landlord in assordance with 
his verbal agreement to lease the land to me 
cannot be operative as against my right as a 
lessee. Moreover, the plaintiff cannot claim 
that he was a bona fide transferee because he 
knew or would have known by the exercise 
of reasonable diligence that I was in posses- 
sion of the land as a lessee. Even assuming 
that the plaintif has not notice, actual or 
constructive, he cannot eject me from the 
land which I held as a lessee before the 
plaintiff got his lease. My title being prior 
cannot be affected in any way by the subse- 
quent lease which the landlord purported to 
grant to the plaintiff. 

No one appeared for the Respondent. 

JUDGMENT, 

FLETOHER, J.—-This is an appeal by the 
defendant against the judgment of the 
learned Additional District Judge of Farid- 
pore, dated the 7th August 1914, affirming 
the decision of the Munsif of the second 
Court at Bhanga. The suit was one for 
ejectment brought by a lessee claiming under 
the same landlord as the defendant. The 
question, therefore, is who has got a prior 
title. The obvious facts are these :— 

The defendant originally had a lease of 
this land. There is no doubt about that. A 
litigation took place between him and the 
landlord. The case went up to the High 
Court and Rs. 850 was decreed against the 
defendant and another person named Kadir. 
According to the findings, terms of settle- 
ment were determined and these terms of 
settlement, it was found by both the lower 
Courts, were these: that if the defendant 
Edon paid to the landlord Rs. 150 in cash 
ont of the decretal amount, the Iendlord 
would re-let two of the plots (that is, the land 
in contest in the present suit) to Edon. It 
was also found thatthe defendant complied 
with those terms, namely, that Edon paid 
Rs. 150 to the landlord in September 1907, 
Therefore the defendant Edon became 
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entitled to a lease of the two plots in suit. 
He was already in possession of those two 
plots. Therefore having complied with the 
terms and having got a verbal agreement 
and possession of the land, the defandant 
was in possession of the property asa lessee. 
It is quite true that he foolishly executed a 
kabuliyat whieh he said was in accordance 
with the terms which had been approved of 
by his landlord. That has been foundagainst 
him by both the lower Courts. It was a 
foolish thing to do; bat it cannot affest 
Eidon’s right to continue in possession of the 
land after he has paid the Rs. 150 to his 
landlord for that right. That was in 
September 1907. The plaintiff claims under 
- a lease dated the 10th Ayrahan 1315, that 
is, inthe year 1908. It is quite clear that 
the landlord was not entitled to grant that 
lease in 1908 to the plaintiff. He had already, 
by reason of the agreement followed by the 
acceptance of Rs. 150, constituted the defend- 
ant Edon as a tenant on the land. Moreover, 
the learned Judge of the lower Appellate 


Court considers that it is unlikely 
that the plaintiff is blameless in the 
transaction, by which I suppose he 


means that the plaintiff had notice of the 
actual agreement that had taken place 
between the landlord and the defendant Edon. 
In any case, the defendant Edon being in 
actual possession of the land and enjoyment 
thereof the plaintiff, when be came to deal 
with the landlord, had constructive notice of 
the rights of Edon who was actually in 
possession and cultivating the land. lu that 
view of the case, the plaintiff by his kabulzyat 
got nothing from the landiord. Ths present 
appeal is, therefore, allowed and the plaintiff’s 
suit dismissed with costa both here and in the 
Courts below. 
SAMBUL HUDA, J.—I agree. 
Appeal allowed. 
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MADRAS HIGH COURT. 
Saoonp Civic Appeal No, 24 or 1915. 
Ostober 5, 1-17. 

Present: —Mr. Justice Coutta Trotter 
and Mr. Justice Seshagiri Aiyar. 
PALANIANDI CHET 'Y AND OTAERS — 
PLaINTLERF3—~ APPELLANTS 
versus 


M. V. APPAVU CHET [LIAR AND OTHERS — 


DEFENDANTS RESPONDENTS. | 

Transfer of Property Act (IV of 1832), s. 53—Trans- 
fer to defeat or defraud creditors, whether liable to 
impeachment by creditors as defence to swit—Riyht 
of individunl creditors to set aside rale, 

A transfer effected with intent to defeat or 
defrand the creditors of the transferor confers a 
good title on the transferee, until it is set aside 
by asiit by the creditors for that express pur- 
pose. The creditors cannot plead the colourable 
nature of the transaction by way of defence to an 
action by the transferee to establish his title 
under the sale, if they have not already sued for 
its cancellation [p 64, col. l; p. 57, col. 1] 

Per Coutts Trotter, J.-The mere obtaining of a 
judgment in India creates no title or only an 
inchoate title in the judgm mt-creditor, and there- 
fore a creditor who inpeaches a transfer must 
follow up his judgment by attaching the properties 
in orler to enable him to utilise section 62 in 
auswer to a claim founded onthe impeached deed 
of transfer. [p 54, col. ij 

16 is inconvenient to allow each and every 
creditor in turn to attack such deed independ- 
ently [p. 54, col. 1.] 

Per Seshagiri Aiyar, J.—There is nothing in Hindu 
Law which is inconsistent with section 43 of the 
Transfer of Property Act. At any rate, the sec- 
tion may be taken ag indicating the principles of 
good conscience which ought 
to guide Courts in she absence of specific legis- 
lative provisions [p. 55, col. 1.] 

On the language of section 563 of the Transfer 
of Property Act it is open to any creditor to 
impeach a conveyance made by his debtor, provided 
he allegas in the plaint that the sale was intended to 
ie him and others similarly placed. [p. 55, 
col. 2. 


Secoud appeal against the decree of the 
District Court, Tanjore, in Appeal Sait 
No. 865 of 1912, preferred against 
the decree of the .Court of the Subordinate 
Judge, Mayavaram, in Original Saif No. 47 
of 19.0. 

The Advocate-General and Mr. A. 
Krishnasauwmi Aryar, for the Appellants. 

Mr. O. V. Ananthakrishna Azyar, for the 
Respondents. 

The second appeal coming on for hearing 
on 9th and 14th February 1916 and 
having stood over for consideration till 
Qist Maroh 1916, the Court delivered the 
following 
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JUDGMENT. 

Courts TROTTER, J.— Although this appeal 
raises questions of difficulty and importance 
the facts material to it can be stated very 
shortly. The plaintiff sued for a declaration 
that he was the absolute owner by purchase 
of the suit properties as against the defend- 
ants who were holders of decrees against 
his vendor. The plaintiff's title was based 
on a sale-deed dated the 5th of September 
1903 from Velayudan Chetty to himself for 
a consideration of Rs. 14,250. It has been 
found that this deed and the transaction 
which it carried ont was brought into 
existence with intent to defraud and defeat 
the creditors of the transferor, and that 
finding is not and cannot be challenged; 
but the appellant contends that it is not 
competent to the defendant to invoke that 
finding in aid in the present proceedings. 
For the moment, I am assuming that the 
transaction in question was in this sense 
a real one, that it effected and was meant 
to efect a real transfer of the property 
from the transferor to the transferee, that 
is to say, it was not a merely cclourable 
paper transaction leaving the real beneficial 
enjoyment of the property with him who 
purported to transfer it. Had the transac- 
tion been a merely aolourable one, it would, 
no doubt, have been void and the plaintiff 
sould not have succeeded in his action. 
His contention is that if it is only voidable 
it stands good uvtW set aside in proceed- 
ings appropriate for the purpose, such 
proceedings being a suit brought for the 
express purpose by or on behalf of all the 
creditors of the trai s‘eror, 

The material section is section 53 of the 
Transfer of Property Act, which is as 
follows:— Every transfer of immoveable 
property, made with intent to defraud prior 
or subsequent transferees thereof for con- 
sideration, or co-owners or other persons 
having an interest in such property, or to 
defeat or delay the creditors of the trans- 
feror, is voidable at the option of any 
person so defrauded, defeated or delayed.” 

The section brcadly reproduces the effect 
of the famous Statute of Elizabeth, 13 Eliz., 
©. 5, and the English desisions on that 
Statute are always referred to in Irdia as 
authorities for the construction of the Indian 
section. In England it kas been held that 
a suitto avoid a settlement must be brought 


INDIAN CASES. 


ads 


on behalf of all creditors: teese River Silver 
Mining Company v. Atwell (|), and that 
decision has been followed in India in 
Hakim Del v. Mooshahir Sahu (2) and 
Burjor i Dorabit Patel v, Dhunbaz (3). But 
it has been held by the English Courts 
that where the plaintiff is a judgment- 
creditor who has sued out a Writ of blegit, 
be may sue on his own behalf without 
reference to the general body of creditors 
and impeach the transfer as having been 
exesuted with intent to cefrand his parti- 
cular claim: Blenkinsopp v. Blenkinsopp (4). 
That ease expressly left open the question 
as to whether the deed could be set aside 
by a person who had signed judgment but 
not sued ont the writ, We are asked to 
say that in India the section may be called 
in aid by a oreditor who has obtained a 
decree tut has not attached the properties, 
it being-conceded that a creditor who has 
attached the properties can usethe section 
asa weapon of defence as well as of 
offence in a ease like the present. See 
Rajant Kumar Dass y. Gaur Kishore Shaha 
(5) and Chidambaram Oheitiar vy. Sami 
Aiar (6) The matter has been definitely 
decided by the High Court of Bombay in 
Ih ar Timappa vy. Devar Venkuppa (7', a 
dec‘sion to which Jenkins, ©. J., was a party. 
In the absence of this Court, I propose to 
consider the matter on principle. 

The remedy sought may be treated as 
the equivalent of a remedy by way of 
equitable execution in aid of the legal right 
given by the judgment, The Koglish 
authorities subsequent to Blenkinsapp vy. 
Blenkinsopp (4) seem clearly to show that 
such an equitable execution will not be 
granted until the title of him who seeks 
it has been completed; that is to say, 
according to the technical language of the 
English Law, a judgment-creditor cannot 
invoke the equitable relief until he has 
followad up his judgment by suing ont a 
writ of fi fa or Elegit, as the case may be. 


(1) (1869) 7 Eq. 347; 20 L. T. 162; 17 W. R 601. 

(2: 84 0. 999; 110. W., N.8°9;6C0.L J, 410, 

(8) 16 B 1; 8 Ind Dec (N s) 479. 

d) 1852) l De G.M,& G 495; 2 PBeav. 668; 
21 L-J. Ch. 461; 16 Jur. 797; 42 BR 644 8 LT 
(0. 8.) 324,91 R R 147 

(5) 35 C. 3051; 70. LL. J. 586; 12 0. W, N. 161, 

(6) 30 M. 6; 16 M. L. J. 427; IM, L, T, 351 

(7) 27 B. 146; 5 Bom. L. R. 19. 
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This was expressly decided by Turner, V. C., 
(as he then was) in Smith v. Hurst (8) 
and he cites in his judgment an interesting 
passage from Lord Redesdale’s Treatise 
on Pleading. An authoritative and clear 
exposition of the principle on which 
Turner, V. ©., founded his decision is con- 
tained in Lord Cottenham’s opinion in 
Neate v. Duke of Marlborough (9). 
Applying that principle I think it must 
be held that the mere obtaining of a judg- 
ment in India creates no title or only an 
inchoate title in the judgment-creditor, and 
therefore he must follow np his judg- 
ment by attaching the properties in order 
to enable him to utilize section 53 in 
answer to a claim founded on the impeached 
deed of transfer. The insonveniense of 
allowing each and every creditor in turn 
to attack the deed independently is obvious 
and is amply illustrated by the history of 
the present plaintiff who has been com- 
pelled to buy off a series of creditors one 
after the other. Accordingly I am of 
opinion that Jshvar Timappa v. Devar 
Venkappa (7) is correctly decided and is 
in accordance with principle and I res. 
peatfully follow it. I, therefore, hold that 
the fact that the deed was executed with 
intent to defraud the creditors of the trans. 
feror affords the defendants no answer to 
the pleintiff’s claim. 

As the learned Judge has not desided 
the question as to whether the transaction 
is merely colourable, the case must go 
back to him for a finding on the point. 
Six weeks are allowed for submission of 
findings ard seven days are allowed for fling 
objections. Costs will be reserved. 

-e SESHAGIRI Atyar, J.—The property in this 
suit belonged to one Velayudham Chetty. 
He executed a sale-deed to the plaintiff in 
respect of it on the Sth September 1908, 
It is not disputed that at the time of the 
sale Velayudham Chetty was heavily iv- 
volved in debt. The defendants in this suit 
had a number of decrees against him for sums 
of money due to them before the date of 
the sale to the plaintif. They attached 
the properties in execution of their decree. 
The plaintiff filed a claim petition which 


(8) (1852) 10 Hare 30; 22 L. J. Ch. 289; 17 Jur. 30; 
68 E. R. 826; 20 L. T. (0. s.) 303; 90 R. R. 268. 

(9) (1838) 3 My. and Cr. 407 at p 421; 2 Jur. (0. 8.) 
ng, 40 Bl. R. 983; 45 R. R. 304, 
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was rejected in September 1910. Thereupon 
he filed the present suit for a doeslaration 
that the property belonged to him by virtue 
of the sale and that Velayudham Chetty had 
no interest left in the property for the de- 
fendants to attach and sell. The Subordinate 
Judge who tried the original suit held that 
the sale was binding to the extent of 
Rs. 9,946 odd, as that sum was applied 
towards discharging certain mortgages upon 
the property created by Velayudham Chetty. 
He dismissed the suit as regards the rest of 
the claim put forward by the plaintiff, 
On appeal to the District Judge, the 
Subordinate Judge’s decree was confirmed. 
In this second appeal a point was raised 
for the first time by Mr. A. Krishnaswami 
Aiyar tothe effect that as the defendants 
had not sued to set aside the sale in 
favour of the plaintiff before they attached 
the properties in axecution of their decrees, 
they were not entitled to resist the claim 
of the plairtiff in this suit. Mr. Ananta- 
krishna Alyar objected to this contention be- 
ing heard for the first time in second appeal, 
as he might have rectified the defect if 
the objection had been raised before the 
trial Court. Tt is difficnlt to see what new 
evidence sould have been let in by the de- 
fendants in answer to the abstract legal 
position argued in this Court. The plaint- 
iff's case is that at the time of the attach- 
ment Velayudham Chetty had no interest 
in the property; because at that time no 
suit had been brought to set aside the 
sale in plaintiff’s favour. To such a con- 
tention, if it is sound, the only answer will 
be that the sale had been set aside in a 
properly framed suit. That is not the answer. 
The decision in Rakim lal v. Mooshahar 
Sahu (2), where it was pointed ont that an 
objection like this should not be entertained 
in second appeal, does not help the 
respondents. In that case the suit was 
brought by some of the creditors, and when 
objection was taken in second appeal that 
the suit should have been brought in a 
representative character, if was met by the 
ples that if the objection had been taken 
in time this defeat sould have been cured, 
That is not the present case. Although it is 
unfortunate that this question was not raised 
in the earlier stages, I do not see my way 
to refusing to hear the question argued. 

On the merits, the first contention of 
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Mr, Krishnaswami Aiyar was that under sec- 
tion 58 of the Transfer of Property Act, 
it is not open to any one of the creditors 
of the transferor to challenge the validity of 
the conveyance; he relied on the obserya- 
tions of Mockerjee and Holmwood, JJ., in 
Hakim Lal v. Mooshahar Sahu (2). In the 
first place it should be pointed ont that 
section 58 does not in terms apply to the 
present case, as it is in Chapter II which 
preserves to Hindus, Muhammadans, and 
Buddhists their own law on the question 
covered by its provisions. This will not, 
however, materially affect the decision, as 
there is nothing in the Hindu Law which 
is inconsistent with section 53 of the Transfer 
of Property Act, see Rangilbha: Kalyandas v. 
Vinayak Vishnu (10). At any rate section 
58 of the Transfer of Property Act may 
be taken as indicating the prinsiples of 
equity, justice and good conscience which 
ought to guide Courts in the absence of 
specifie legislative provisions. The decision 
in Hakim Lal vy. Mooshalhar Sahu (2), no doubt, 
lays down that it is settled lawin Eng- 
land that if the debtor is alive and not a 
bankrupt at the time the action is brought 
to set aside a conveyance on tke ground 
thatit was voidable under Statute 13, Eliza- 
beth, Chaptér 5,it should be by a creditor 
or creditors on behalf of himself or them- 
selyes and all other oreditors of the debtor. 
The learned Judges say that the rule appears 
to be based upon a perfectly sound and 
intelligible principle* and point out the diff- 
eulties which the contrary conclusion may 
lead to. Speaking for myself, there areas 
many difficulties in demanding that all the 
ereditors should join in a representative action 
as there are in permitting a number of actions 
being brought against the same purchaser. 
However that may be, the language of 
sestion 53 of the Transfer of Property Act, 
to my mind, is clear that any person who 
was defrauded, defeated or delayed can 
impeach the transaction, 

Before dealing with the English cases 
quoted by the learned Vakil for the appel- 
lant, I wish to draw attention to sestion 11, 
explanation 6, of the Code of Civil Procedure. 
That will apply to actions which may be 
brought by one of the defeated or delayed 
ereditors if he elaims a right which is 


(10) 11 B. 636; 6 Ind, Dec, (N. s.) 488, 
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common to himself and to other oreditors 
similarly situated. It may be that section 53 
of the Transfer of Property Act has been 
so worded having regard to the language of 
this explanation to section 11 of the Code 
of Civil Procedure. The case of Hakim 
Lal v. Mooshahar Sahu (2) went up on 
appeal to the Judicial Committee but their 
Lordships did not decide the case on this 
point. See Musahar Sahu v. Hakim Lal 
(11). The only other Indian cases bearing 
on the question are Burjorjz Dorabjt Patel v. 
Dhunbai (3) and Ishvar Timappa v. Devar 
Venkappa (7). Among a number of points 
decided by Mr. Justice Telang in Burjorjz 
Dorabji Patel v. Dhunbat (3) the learned 
Judge points out that the plaintiffs in that 
suit were only some of the ereditors and that 
they were not entitled to suaceed inasmuch 
as the suit was not filed by them on behalf 
of and forthe benefit of all the ereditors, 
When this decision was passed, the Transfer 
of Property Act did not apply to the Bombay 
Presidency and the decision proceeded solely 
upon English authorities. Ishvar Timappa v. 
Devar Venkappa (7) was after the Transfer 
of Property Aot was applied to Bombay. 
It does not appear from the judgment 
that the learned Judges required that the 
other creditors should eo nomine be parties 
tothe.suit. Some observations of the Judicial _ 
Committee in Chatterput Singh v. Mahara; 
Bahadur (12) were relied upon by the 
appellant. The observation that “such an 
issue could be raised and such a decree 
could be made only in a suit properly 
ecnustituted for that purpose” does not neces- 
sarily imply that a representative action 
is the only mode of setting aside a frandu- 
lent sale. Therefore I am of opinion on 
the language of section 53 of the Transfer 
of Property Aot that it is open to any 
creditor to impeach a conveyance made by 
his debtor, provided hs alleges in the plaint 
that the sale was intended to defrand him 
and others similarly placed. A decree in 
such a suit will not give any personal rights 
to the litigating plaintiff but would enure 
for the benefit of all creditors like himself. 


(11) 32 Ind. Cas. 348: 30 M. L. J. 116; 8 L. 
W. 207; 20 C. W, N. 393; 14 A. L.J, 198; (1916) 
1 M. W. N. 198; 19M. L. T. 208; 23 0. L. J. 406; 
{8 Bom. L. R 378; 43 O, 521 (P. C.). 

(12) 32 C. 198 at p. 217; 2 A.L.J. 190; 90. W, 
N. 225 (P, C.). 
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The English cases to which our attention 
was drawn do nof in unmistakeable terms 
lay down that all the oredit: rs should join 
in a representative action before a fraudu- 
lent sale can be set aside. All that Justice 
Williams in Veys v. Erown (13) held was 
that the settlement should not be treated 
‘ag void but it was liable to impeachment 
in a proper action. Gleyg v. Bromley (14) 
does not take the matter any further. But 
both these cases are authorities for the 
position that the assignment by the debtor 
will be good and valid until it is set aside 
ina proper proceeding. There are certain ob- 
servationsin May on Fraudulent Conveyances 
which on their face appeared to mean that 
a judgment-creditor was in a different 
position from an ordinary creditor and thet 
it was:open to the former by virtue of 
his judgment to levy execution without 
having the assignment set aside in a suit 
for that purpose. The proposition is thus 
stated: “Where a creditor has a judgment, 
or order of Court, or process of exeention 
in respect of his claim, and might obtain 
relief in equity thereunder against property 
beld by, or in trust for, his debtor, and 
the debtor is living, a Court of Equity can 
declare a settlement made by the debtor, 
which is fraudulent within 13 Eliz. C 5 
to be void against the plaintiff, without 
also declaring it to be void against the 


creditors generally, and may direct the 
settled property, or a sufficient part of 
it, to be applied in satisfaction of the 


plaintiff’s claim.” When the cases sited for 
this proposition are examined, they show 
that if a judgment was obtained at common 
law and a further action was brought in the 
Equity Court to have it declared that the 
settlement or conveyance by the debtor in 
fraud of ereditors was void, the Court of 
. Chancery will not move in the matter 
until all the common law remedies had 
been exhausted. See Smith v. Hurst (8) and 
Neate v Duke of Marlborough (9) and Reese 
River Silver Mining Co. vy Atwell (1). But 
since the Judicature Act and since the Aot of 
Edward I which define the rights of 
judgment-creditors, thease decisions have 
no practical value. A judgment- oreditor 


(13) (1884) 13 Q. B. D. 199; Cab, & E. 228; 
83 Y. R. 168; 4S J. P. 151. 
(14) (1912) 3 K. B. 474; 8l L. J. K. B. 1081; 106 


L. T, 825, 
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in England is in a very favourable posi: 
tion as compared witha judgment creditor 
in this country. He becomes practically 
the owner of the property which he seizes 
either under a Writ of Wlegib or of fi fa. 
I do not think the English decisions which 
differentiate between the position of the judg- 
ment creditor and that of an ordinary creditor 
are of much use in deciding Indian oases. 
The judgment creditor in India, for all 
practical purposes, is inthe same position 
as any ordinary creditor. If he attashes the 
property ib gives him no lien: if he 
realises monies, they would be subject to 
participation by those who may be entitled 
to rateable distribution. But the position 
in England is altogether different. There- 
fore the passege in May relating to the 
judgment-creditor has no relevancy in 
this country. Nor is there anything in 
the words of section 53 to differentiate 
between the position of the descree-holder 
and that of an ordinary creditor, 


The next question is whether the judg- 
ment-creditor can protest his rights to 
proceed against the property of the judgment- 
debtor by pleading in defence that the 
sale which the plaintiff seeks to establish 
in the suit should be set aside. There 
is no question that if the sale is void or 
is found to be a sham transaction, it will, 
not be necessary either for the creditor 
individually or conjointly with others to 
sue to set aside the sale. But if it is 
only voidable it seems to me that the 
creditors can have n> remedy against the 
property conveyed until the sale is set 
aside. It is well seitled that in cases of 
voidable transactions until the transaction 
is avoided it continues in foroo, See Raia 
Rijaswira Dirai y. Arunethellam Ohsttiar 
(15) anl Metimat Ay: Zetertry Akmal- 
bhai Heebtoohae (13). Taasrafora at the 
time thit the eralitor attashed the property 
thea sale was effestiva tocanfer title upon 
the plaintiff. 

Ib was held by the Jalisial Committee 
in Phul Kiımıri v. Ghanshyam Misra (17) 
that the effastof a dasrea ina suit brought 

(15) 19 Ind. Cas. 596; 24 M. L. J. 592; (1913) 
M. W. N. 453: I3 M. L. T. 459; 33 M. 826, 

(6) 2> B 37; 3 Bom L.B 363. 

(17: 35 0.204 7 0 L dJ. ot; :2 0. W. N. 169; 
10 Bom L R 14:5 A. L, J. 10; 17M. L. J. 618; 
2 M L.T. 508; 14 Bur. L. R. 41; 35 I. A. 22 
(P. 0.) 
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by a defeated claimant is to place the 
- parties in the position they occupied at 
the time the claim was put in. Consequently 
if the defendant succeeds in his defence, 
the result‘of it will beto allow him to attach 
the property as if it were the property 
of the judgment-debtor. This, as I already 
pointed out, can do him no good so long 
as the sale is not set aside. Therefore 
I am of opinion that ths defendant is not 


entitled toavoid the sale by his defence.. 


Mr Anantakrishna Atyer drew our attention 
to Vasudeo Rughu.ath Oka vy. Janardhan 
Sadashiv Apte (18). All that was desided in 
that case was that a subsequent transferee 
was not entitled to impeach a completed sale. 
It is true that another answer to the 
defence could have been that the sale was 
subsisting at the time of the transfer, 
However, this ig no authority for the 
position that without setting aside the sale 
a judgment-creditor can impeach the 
transastion as a defence to the astion 
commenced by the puronaser. The point 
we have to decide was not considered in 
Narayana Fattar v. Viraraghavan Pattar (19), 
Chidambaram Chettiar v. Sami Atyar (6) and 
Ishan Ohunder Das Sarkar v, Bishu Sirdar 
(20), to which the iearned Vakil for the 
respondents invited our attention. I[ have, 
therefore, reluctantly come to the conclusion 
that the objection raised by Mr, A. 
Krishnaaswami Aiyar should be allowed. 





In compliance with the order contained 
in the above judgment, the District 
Judge of Tanjore submitted the follow- 
ing 

FINDING.—The issue on which I have keen 
directed to record a findingis whether the 
transaction created by the sale-deed, dated 
5th September 1903, is merely colourable. 

It has been found, and the finding stands 
good, that the transaction evidenced by 


the sale-deed was intended to defraud 
and defeat the creditors. The question 
now for consideration is whether the 


transaction was merely colourable or whether 
it was intended that the property should 
pass to the vendee. 


(18) 29 Ind. Cas. 497; 39 B. 607; 17 Bom, L. R. 
22 


(19) 23 M. 184; 8 Ind. Dec. ‘N s.) 528. 


(20) 24 0. 825; 1 C. W. N. 665; 12 Ind. Dec. 


(N. s.) 1217, 
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The consideration for the sale-deed was 
Ra 14,25) made up of (1) mortgage debts 
on the properties tothe extent of Rs. 8,842 
whioh the vendee undertook to discharge, 
(2) a debt of Rs, 2,408 due ona promissnry 
note to Narayanasami Iyer, (3) Rs. 3,030 
to be paid in eash tothe vendors to dis- 
charge sundry debts. 


With regard to the mortgage debts, I 
think on the evidence on record it must 
be held that they were paid by plaintiff. 
Exhibits B to J show that they were 
paid and that they were paid by plaintiff. 
There is really no evidence that the p-y- 
ments nominally made by plaintiff wera 
really made by his vendor. lt is true that 
the debts were not paid at ones and no 
payments were made until the creditors 
of the vendor began to be troublesome, 
but this faot proves nothing. The 
vendor was obviously more or less bankrupt 
and it is difficult tosee how he sould raise 
the money. 

The payment of the debt due on the 
promisory note to Narayanasami Iyer haa 
not been satisfactorily proved. Narayanasami 
Iyer was not examined. There is no satis- 
factory evidence that the note is genuine 
a it was the plaintiff who alone spoke 
o it. 

The cash payment is not satisfactorily 
proved. lt was to be utilized for paying 
off sundry debts, There is no evidence at 
all that the whole sum was utilised in 
paying Cebts and not one of the persons 
who are alleged to have been paid off has 
been examined. 

The conclusion, therefore, is that some 
Rs. 9,900 were paid and that the rest of 
the consideration was not paid. 


The next point for consideration is 
whether the plaintiff had possession of 
the properties after the sale-deed. It is glear 
from the evidence on record that the family 
house which was sold under the sale- 
deed was occupied by the vendor and 
his relations. The vendor and the vendee 
are closely related, and 1 do not think 
that the fact that the vendee allowed his 
vendor’s family to live in the house shows 
that the sale was meant to be inopera- 
tive. The more important question is with 
regard to the lands. The plaintiff has 
produced a number of lease deeds Exhibit M 
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though he has not examined 
The evidence of these deeds 
is attacked on the ground that none of 
these are earlier than 1904, 7. e, after 
the vendor’s creditors had begun to exe- 
eute pressure. I do not think there is 
much in this. The sale-deed was in 
September 1903 and it is not usual to 
enter into leases at that time or until the 
next year. Exhibit N series are receipts 
for payment of kist. The earliest date 
of any of these receipts is January 1904 
but kist would not in any case be paid 
till January. As to the oral evidence it 
necessarily has to be received with caution. 
But there is this fact. Sundaram Chetti, 
one of plaintiff's agents, lives in one of 
the villages where the lands are. If is true 
that Sundaram Chetti is related by marriage 
to the vendor, but I see really no reason to 
doubt that he is agent of the plaintiff. This 
man formerly lived in Swamimalai. {t seems 
probable that the reason he has moved to 
Ayyavadi is that he is plaintiff’s agent and 
plaintiff has bought the lands there. Itis 
difficult to explain his change of residence 
otherwise. The evidence on tke other 
side is entirely oral and to a certain extent 
hearsay. Ibt has been proved that the 
plaintiff paid over Rs. 9,000 and it seems 
unlikely that even a close relation would 
pay so large an amount without getting 
something for it. It is true that the 
whole consideration for the sale was not 
paid and it seems certain that the con- 
sideration even if fully paid was not 
adequate. Otherwise there is no explanation 
at all for Exhibit R, a release deed by 
which the plaintiff was to pay an extra 
Rs. 6,000. This release deed was executed 
after plaintiff had been worsted in litigation. 
Plaintiff, no doubt, thought that his sale-deed 
would be attacked on the ground of 
inadequate consideration and wanted to 
save himself further trouble. Though the 
full consideration was not paid and though 
the consideration was inadequate, it does not 
follow tbat the sale was merely nominal. 
The vendor was in a very bad way at 
the time of sale and was not in a position 
to dictate terms. He wanted to prevent 
his ereditors getting his property and he 
had recourse to a relation. The relation, 
though willing to oblige him, was not 
| likely to do it for nothing and it was 


series, 
the lessees. 
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quite likely that the relation would impose 
hard terms. 

The subsequent conduct of the plaintiff 
is rather in favour of the theory that the 
transaction was a real one. He paid off under 
pressure a considerable number of creditors 
and unless it is shown that he did not 
really pay them off, the presumption is that 
he paid them off because the transaction 
was a real, though a frandulent, one. There 
is really no evidence af all that the money 
which went to pay off fhe various debts 
came from the vendor and not from the 
vendee and it is certainly not shown that 
the yendor who was hopelessly bankrupt 
was in a position to find the money. It 
is contended that some of the debts may 
have been paid out of the income of the 
jand, but though, as pointed out in paragraph 
11 of the Subordinate Judge’s judgment, 
this might apply to the Rs. 6,000 supposed 
to have been paid under Exhibit R, yet it 
is clear that this sum represented the income 
of some five years. It is not explained how 
the vendor sould have raised the money to pay 
the other debts which were undoubtedly dis- 
charged. 

The probabilities are, therefore, all in 
favour of the position that the sale was 
real and not nominal. J, therefore, find 
that the transaction created by the sale-deed, 
Exhibit A, is not merely colourable. 


This second appeal coming on for final 
hearing after the return of the finding 
of the lower Appellate Court upon the issue 
referred by this Court for trial, the Court 
delivered the following 

JUDGMENT.—We accept the finding, 
reverse the decrees of both the Courts below 
and givs a decree to the plaintiff as prayed 
for. 

Costs will be awarded to the appellants in 
this Court. Each party will pay his own 
costs in the lower Courts. 


Appeal alowed, 
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CALCUTTA HIGH COURT. 
ÅPPEAL FROM ORIGINAL Osvit No. 15 or 1917, 
April 20, 1917. 

Present:—Sir Lancelot Sanderson, Kr., Chief 
Justice, and Justice Sir John Woodroffe, Kr, 
SATINDRA MOHUN TAGORE anp 
ANOTHER— APPELLANTS 
versus 
SARALA SUNDARI DEBI AND 

ANOTHER— RESPONDENTS, 

Testamentary suit—Caveat, remote 
whether can file. 

In a testamentary suit caveats against the Will 
were entered by B., the immediate reversioner of the 
deceased, and some other persons, alleging that 
the Will propounded was a forgery. Subsequently 
B. entered into an agreement with the propounders of 
the Will for an amicable settlement on their paying 
hima large sum of money raised by the sale or 
mortgage of a portion of the estate. Before this 
agreement was assented to by the other caveators, S. 
and R., who would be immediate reversioners of the 
testator after the death of B. during the lifetime of 
the testators’ widow, filed caveats against the Will: 

Heid, that S.and R. had locus stand? to enter the 
caveats, as B.by entering into the agreement had done 
his best to render it impossible for him successfully 
to challenge the Will or had at least shown that at all 
events he could not be relied upon seriously and 
successfully to contest the Will. [p. 61, col. 2.] 

Quere.— Whether any interest, however slight, or 
oven the bare possibility of an interest in the estate 
left by an alleged testator, is enough to entitle a 
party to oppose the Will, [p. 51, col. 2.] 

Appeal against the judgment eof Mr. 
Jnstice Chitty, in Testamentary Snit No. 9 of 
1915, dated the 25th January 1917, 

FAOTS appear from the following judg- 
ment of, . 

Curry, J.—This is an application on notice 
by the plaintiff in a testamentary snit that the 
cavent filed on 20th December 1915 by Satindra 
Mohon Tagore and Ronendra Mohun Tagore 
be discharged. Itappears that in this case 
when the present plaintiff put forward the 
Will of Atanunandan Tagore caveats were 
filed by Diptendra‘ Mobun Tagore, Bidyut 
Prokash Ganguly and Srimati Hazari Dassi 
Devi. The case was accordingly set down as a 
contentious cause by an order of 30th June 
1915. The present caveators Satindra 
Mohun Tagore and Ronendra Mohun Tagore 
had also filed caveats, they being distant 
agnates of the deceased. It was pointed 
out at that time that they had no locus 
standi to come in and scontest the Will, 
and eventually in June 1915 their caveats 
were withdrawn. They have now filed 
them again and wish again to some in 
and gontest the suit. It is conceded that 


TEVENSIONETS, 


though Diptendra Mohun Tagore, one of 
the other caveators, is dead the two caveators 
who came in with him, Bidyut Prokash 
Ganguly and Srimati Hazari Dassi Debi, 
are still on the record. Itis alleged by 
Satindra Mohun ‘Tagore and Ronendra 
Mohun Tagore that Bidyut Prekash Ganguly 
is contemplating a settlement of the case 
with the propounders of the Will. It is 
not suggested that Hazari Dassi Debi, who 
is the mother of the widow of the deceas- 
ed, has entered into or proposes to enter 
into any such compromise. lt appears to 
me that for two reasons the aaveats of 
these two persons should be discharged. 
In the first place they deliberately withdrew 
them in June 1915, and I do not think 
thatthe defendants in a suit ought to be 
allowed to blow hot and cold in that way, 
and, having withdrawn their defence, be 
allowed to come in again after a year 
and a half without some very gond and 
substantial reason. The other reason is that 
the position of these parties, so far as the 
relationship is concerned, is in no way 
altered from the position in which they 
stood in June 1915. It is conceded that 
the death of Diptendra Mohun Tagore 
has made no difference in that respect. it 
is Glear, therefore, that they have now no 
better locus stardi than they had before, 
I accordingly make an order in terms of 
the petition that the saveats of these two 
persons be discharged with sosts. Bidyut 
Prokash Ganguly must bear his own costs, 
Certified for Counsel. 
Mr. N. Sarkar, for the Appellants. 
Mr. S. R. Das, for the Respondents, 
JUDGMENT. 

SANDERSON, C. J.—In this case the appeal 
is from the judgment of my learned bro- 
ther Mr. Justice Chitty, which was given 
upon an application by the plaintiffs in a 
testamentary suit that a certain caveat, 
which was filed on the 20th of December 
1916 by Satindra Mohun ‘Tagore and 
Ronendra Mohun Tagore, should be dis- 
charged. The Will which was the subject- 
matter of the suit was the Will of one 
Atanunandan Tagore who died,as we are 
informed, at the age of 19 years, and left 
a widow who was then 13 years old and 
who at the time of the suit wassaid to be 
16 years old. Caveats had been entered 
against the Will by three persons, Diptendra 
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Mohun Tagore, Bidyut Prokash Ganguly 
and Srimati Hazri Dissi Dəbi. OF these 
Diptendra Mohnn Tagore is now dead; 
Bidyat Prokash Ganguly is alive; and so is 
Srimati Haziri Dissi Dəbi who is the 
mother of the widow of the testator 
Atanunandan. Caveats had also been enter- 
ed by the two appellants Sitindra Mohan 
Tagore and Ronendra Mohun Tagore. But 
on the 17th of November 1914, a letter 
had been written by the solicitor for the 
plaintiffs alleging on behalf of hia clients, 
namely, the widow of the deseased testator 
and the executor and the execatrix named 
inthe Will, that the appellants had not any 
interest whatsoever, and that consequently 
the solisitor was instructed not to allow 
inspection of the Will for which the appel- 
lants had been asking. The result of that, 
and, I think, of further communications 
waa that cn the 8th of March 1915 the 
caveats which had been entered by Satindra 
Mohun Tagore and Ronendra Mohun Tagore 
were withdrawn. 

Now, the position at that time was as 
follows: Bidyat Prokash Gingaly was con- 
testing the validity of the Will as is shown 
by the fact that on the llth of Marsh 
1915 he affirmed an affidavitin which he 
set up very serions allegations: In para- 
graph 9 of his affilavit he alleged that 
the brother-in-law of Srimati Sarala Sundari 
Debi, who was the executrix of the Will, 
had not only murdered his. mother-in law 
but that also one Triguna Sundari Debi 
and had cut off four of the fingers of the 
hand of the said Srimati Sarala Sundari 
Debi and in addition to that, he strack the 
testator such a blow upon his face that 
he lost the sight of both his eyes and that 
in consequence of that unfortunate inci- 
dent he had no training or education of 
any sort whatever and by constantly brood- 
ing over his misfortune he practically lost 
his memory and intelligence as well as 
balance of mind and lived the life of 
practical imbecility until his death: and in 
paragraph 24 he went on to allege that 
the Will was simply and wholly the ast 
of Ashutosh Bannerjee and Srimati Sarala 
Sundari Debi (who are the executor and 
executrix of the Will), in order tn get the 
estate absolutely in their clutches and to 
get the son of the said Ashutosh Ban- 
nerjee adopted. I ought to have said that 


although we have not the Will before us,’ 
we are informed that the main provisions 
of itare to the effect that the property 
was left tothe widow with power to adopt 
a son, if she so desired. That was the 
position of affairs at the time when Satindra 
Mohun Tagore and Ronendra Mohun Tagore 
withdrew their caveats. 

On the 30th of Jane 1915, the suit was 
set down asa contested suit. It appears 
that before that date an order had been 
made for a commission to issue for the 
examination of certain witnesses, namely, on 
the 22nd of May 19 5: and, inasmuch as 
on the 1&th of November Diptendra Mohun 
Tagore died, ths death was recorded, and 
liberty was given to the Commissioner to 
proceed with the commission. That was the 
state of affairs up to the end of Novem- 
ber 1915. 

The next fast which is necessary for me 
to mention is this:' Apparently, in Dacember 
19°5, a proposed settlement with Bidyut 
Prokash Ganguly was made, and that is 
evidenced by a letter which was written 
on the 9th of December 1316 by 
Mr. Sen acting on bebalf of the executor 
and the exeentrix, addressed to Messrs. 
Manuel, Agarwalla and De who were 
anting as solicitors on behalf of the 
mother of tha widow in these terms: “I 
have the pleasure to inform you that subject 
to the sanction of the Court my clients 
and Mr. B. Ganguly have arranged to settle 
this ease amicably on the terms of which 
I enclose for your information a copy. 
Having regard to the relationship of the 
parties and seeing that yur client has no 
personal interest in the matter I trust you 
will agree with me that this settlement is very 
desirable and should be carried ont.” The 
material provisions of the settlement were 
as follows: Mr. B. Ganguly being the next 
reversioner after the widow of the dece«sed, 
in case no adoption takes place or fails, was 
to be paid ont of the estate of the said 
A. N. Tagore the sum of Rs. 1,55,000 “out of 
which he will meet and pay his own costs 
and tke costs of Srimati Hazari Dasi 
Debi, the mother of the said widow, one of 
the defendants in the suit; and that the 
said sum of Ra 1,55,000 shculd be paid by 
the exeeutor and executrix by sale or 
mortgage of a portion of the estate of the 
deceased within two months after the grant 
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of probate. That agreement was to be 
subject to the sanction of the Court, as 
was provided by alause 6 of the agree- 
ment, namely, that these terms would be 
treated as without prejudice to any or either 
of the parties to the suit until recorded and 
confirmed by the Court with the usual 
certificate that they were for the benefit of 
the infant widow. Wedo not know what 
took place after that, but we must approach 
the case on the basis that the widcw’s mother 
has not agreed to that proposal up to the 
present time. Apparently, Satindra Mohun 
Tagore and Ronendra Mohun Tagore having 
got to know of this proposal proceeded on 
the 20th of December 1916 to file their 
second caveat, and the paragraph in their 
affidavit upon which they rely is paragraph 
14, which is to this effect: “That previous 
to this there was no necessity for our 
enterirg caventas we were under he im- 
pression that Bidyut Prokash Ganguly, who 
had always maintained that the Will was a 
forgery, would properly prosecute the pro- 
seedings started on the caveat entered into 
by him, but now that he is willing to have 
probate granted of a forged Will on being 
promised alarge sum of money, we have 
been advised to contest the Will which bas 
been set up as aforesaid.” That is the 
caveat which the learned Judge in the 
Court below has directed should be struck 
off the file. 

Now, two main points baye been raised 
inthe argument in this Court. The first 
is that Satindra Mohun Tagore and Ronendra 
Mohun Tagore have not got sufficient interest 
to entitle them to file caveats against the Will, 
The relationship is as follows: There is no 
doubt that Bidyut Prokash Ganguly is the 
immediate reversioner in case of the 
death of the widow without a son 
being adopted: and, that if Bidyut 
were to die before the widow then 
the persons who would then beocme the 
immediate reversioners are the appellants 


Satindra Mohun ‘Tagore and Ronendra 
Mohun Tagore. There is no doubt that 
Bidyut Prokash Ganguly, the immediate 


reversioner, is entitled to contest the Will 
on the authority of the decision in the 
oase of Brindahan Ohunder Shaha v, Suresh- 
war Saha Paramanik (1), and it is said 


(1) 3 Ind. Cas, 178; 10 C. L. J. 263. 


that that case is an authority for the pro- 
position that any interest, however slight, 
and even the bare possibility of an interest 
is sufficient to entitle a party to oppose a 
testamsntary paper. In my judgment I 
do not think it necessary in this case for 
us to consider whether the rule Jaid down 
in the English cases has been adopted in 
this country as the rule applicable to such 
a oase as this, because it was admitted 
during the course of the argument that if 
the immediate reversioner is not protecting 
the estate, then the next reversioner is 
entitled so to do: and I intend to base my 
judgment inthis case on the facts of this 
case and rot to lay down any general rule 
upon the question whether any interest, 
however slight, oreven the bare possibility 
of an interest is enough to entitle a party 
to oppose a testamentury paper, With 
regard.to Bidyut Prokash Ganguly, as I have 
already pointed out, he has entered into 
this agreement to the material terms of 
which I have already referred; and, in my 
judgment, he has thereby done his best to 
render it impossib'e for him snuecessfully to 
challenge the Will: or, looking at it from 
another point of view, in my judgment, he, 
by the agreement into which he has entered, 
bas shown that at all events he cannot 
be ‘relied upon seriously and successfully to 
contest the Will. But Mr. Das argued that 
it is not a concluded matter because there is 
the mother of the widow who is contesting, 
and there is no suggestion that she js 
going to abandon ‘the position which she 
has taken up in contesting the Will. I 
assume that and I decide this case upon 
that assumption, because Mr. Das has point- 
ed out that he has not had an oppor- 
tunity of answering the affidavit which had 
been put forward on the actual day of 
hearing before Mr. Justice Chitty. But 
even assuming that the widow’s mother at 
tae present moment has not agreed to 
compromise the suit, I still think that 
under the special and peculiar circumstances 
of this case, the appellants Satindra Mohun 
Tagore and Ronendra Mohun Tagore have 
sufficient interest to entitle them to enter 
caveat and contest the suit. I do not think 
if necessary for me to say anything more upon 
that point. 

The second point urged is that the appel. 
lants onght not to be allawed to enter 
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caveats at this stage, because they had 
already entered caveats on a previous occa- 
sion and withdrew them.and, to use the 
words of the learned Judge, ‘they ought 
not to be allowed to blow hot and aold 
in that way. The answer to that seems 
to me to be that it cannot be said to be 
a oase of blowing hot and cold, because 
the conditions which existed when caveats 
were Srst entered and withdrawn do not 
exist at the present moment. The caveats 
were withdrawn, as I have already point- 
ed out, when the opposition of Bidyut 
Prokash Ganguly could certainly be regarded 
as a genuine and strenuous opposition; but 
having regard to the agreement into which 
he has entered 1 think, as I have already 
said, he cannot be relied upon in future 
seriously to contest the Will, Therefore, 
the conditions being different, the accusa- 
tion of ‘blowing hot and cold’ cannot reason- 
ably be made against the appellants, 
and I do not think that thatis sufficient 
reason for preventing them from filing 
caveats on the 20th of Desember 1916. ` 

The result, therefcre, in my judgment is 
that the two appellants ought to be allowed 
to enter caveats. I think if would be a 
misfortune if there should be another suit, 
and consequently they ought to be added 
as defendants to the suit which is now 
proceeding. Mr. Sarkar has. agreed that 
he will accept the evidence which has 
already been taken on commission, provided 
that he is allowed to have an opportunity 
of putting further questions in Gross- 
examination, if he is advised so to do: and, 
the appellants will, therefore, be added as 
defendants to the suif upon the understand- 
ing that they will accept the evidence 
which has already been given, subject to 
any application which may be made by the 
‘appellants to the Judge trying the case 
for leave to put further questions in cross- 
examination. We cannot decide whether 
that leave ought to be granted or not, and 
it will be for the learned Judge trying the case 
to decide that. 

For these reasons E think thatthe ap- 
peal should be allowed with costs here and in 
the Court of first instance. 

Wooprorre, J.—I agree with the order 
proposed by the learned Ohief Justice on 
this ground: the caveator Diptendra Mohun 
Tagore is dead, and the caveator Bidyut 


| 
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Prokash Ganguly bas entered into a com” 
promise to settle this litigation, and there 


‘is thus left out of the original caveators, 


only Srimati Hazari Debi acting on 
behalf of the minor widow. It seems to 
me that it is very likely that Hazari Debi 
was consulted about the compromise, and 
though it has not been shown that she 
has actually assented to this compromise, 
I am not satisfied under the circumstances 
of this case thatthe interests of the rever- 


sioner appellants will be suffisiently pro- 
tected unless they are allowed to inter- 
vene. 


Appeal allowed, 
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MADRAS HIGH COURT. 

Seconp Civit APPEAL No. 487 or 1916. 
September 18, 1917. 
Present:—Mr. Justice Spencer and Mr. 
Justice Krishnan. 
VANJAPURI GOUNDAN AND ANOTHER— 
DEFENDANTS Nos. | AND 5—-APPELLANTS 
versus 
PACHAMUTHU GOUNDAN AND orsaurs— 
PLAINTIFF AND Derenpants Nos, 4, 9 anp 10 


—- RESPONDENTS. 

Hindu Law—Joint family—Partition—Division in 
status, when effected—Sale by co-parcener divided in 
status and ercluded from exjoyment of his share — 
Vendee, position of —Proftts, past, right of vendee to. 

A definite and unambiguous indication by one 
member of a jointfamily of his intention to separate 
himself and enjoy his share in severalty will amount 
to a separation or division of status, and the filing of 
a plaiz for partition is such an indication. [p, 64, 
col, 1. 

After a division of status between two co-parceners, 
they are in the position of tenants-in-common with 
reference to the property left undivided and, there- 
fore, the party who is in exclusive possession of the 
property and takes the whole of the rents and profits 
thereof has to account to the other party for hisshare 
of such rents and profits. [p. 64, col. 2. 

A vendee from a co-parcener in a Hindu family, 
who has become divided in status from the other 
members and has been excluded from the enjoy- 
ment of his share in the property, is entitled te an 
award of profits from the date of such separation. 
[p. 64, col. 2; p. 65, col. 2.] 

The rule of law that profits cannot be claimed 
till after decree applies only to the case ofa joint 
family and not to the caseofa diyided family with 
joinb property. [p. 64, col. 2.] 

Maharaja of Boblili v. Venkataramanjulu, 25 Ind. 
Cas. 585; 39 M. 265; 16 M, L, T., 181; 27 M. L. J, 409; 
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Kota Balabhadra Patrov. Khetra Doss, 37 Ind. Cas. 
168; 4 L. W. 99; 31 M. L. J. 275; (1917) M. W. N. 149, 
distinguished. 

Pirthi Pal v. Jowahir Singh, 140. 493; 14 LA. 37; 11 
Ind, Jur, 282; 4 Sar. P. O. J, 758; Rafique and Jack- 
son’s P. C, No. 97;7 Ind. Dec. tN. 8 ) 827 and Shankar 
Baksh v. Hardeo Baksh, 16 O. 397; 16 L A. 7); 
13 Ind. Jur. 93; 5 Sar. P.O, T. 299; Rafique and Jack- 
son’s P, O. No. 108; 8 Ind. Dec. (n. s.) 261, distin- 
guished and explained. 

The Court will always endeavour as far as 
possible to allot to the purchaser the share he 
purchased. [p. 65, col. 1.] 

Per Spencer, J.—~ Whatever the seller can get by way 
of income on his share, the purchaser of his right, 
title and interest can recover, [p. 65, col. 2.] 


Sesond appeal against the decree of the 
Court of the Subordinate Judge, Salem, in 
Appeal Suit No. 4 of 1915, preferred against 
the deores of the Court of the Additional 
District Munsif, Salem, in Original Suit 
No, 556 of 1911. 


Mr. T. M. Krishnaswami Aiyar, for the 
Appellants. 


Mr. T. R. Venkatarama Sastriar, for the 
Respondents. 


JUDGMENT. 

KRISHNAN, d.—The lower Appellate Court 
has given the plaintiff a decree for the 
division of survey No, 44/1 into three equal 
shares with reference to good and bad soil 
and for delivery to him of one of those shares, 
and has directed defendants Nos. 1 and 5 to 
pay him past profits till the date of suit 


from the date of demand for partition and 


also from the date°of suit to the date of 
decree and future mesne profits till the date 
of delivery of possession or for three years 
whichever be the shorter period. Defend- 
ants Nos. 1 and 5 are the appellants before 
us. Theonly point argued for them is that 
the award of profits before the date of decree 
is wrong in law. No objection has been 
raised to the rest of the decree, 

The facts necessary for the disposal of 
the question raised are these. Plaintiff 
purchased in 1910 an undivided one-third 
share in survey No. 44/1 from one Sengoda 
Goundan, the 4th defendant in this case. 
He and the other defendants were originally 
members of a joint Hindu family and the 
land survey No, 44/1 was one of their joint 
properties and was in the possession of 
defendants Nos. 1 and 5. Plaintiff made a 
demand on them for a partition and delivery 
to him of the share he purchased and on 
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their failure to comply with it, brought 
the present suit for a general partition 
against all the members of the family, 
praying that one third of survey No, 44/1 
might be allotted to the share of his vendor 
and put into his possession with profits from 
the date of his demand. 


The question of plaintiff’s claim to the 
profits before decree - was argued by the 
appellant’s Vakil on the assumption that 
the 4th defendant, the verdor, continued as 
an undivided co-parcener of the other defend- 
ants till the date of the decree appealed 
against, and on this footing he cited the cases 
of Muharaja cf Bobbili vy. Venkataramanjulu 
(1) and Kota Balalhadra Patro y. Khetra Doss 
(2) as also the observations of their Lordships 
of the Privy Coungil in Pirthi Pal vy. Jowahir 
Singh (3) and in Shankar Baksh y. Hardeo 
Baksh (4). But the learned Vakil for the 
Ist respondent has pointed out to us that the 
4th defendant was really divided in status 
from the other members some time before 
the sale to his client. There is no express 
finding by the lower Courts on this par- 
ticular point because the issae as to profits 
was uot ‘seriously pressed” in the first 
Court, as the Munsif points out, ard no 
question seems to have been raised about itin 
the Appellate Court. As the parties do not 
seem to be at variance on the question of 
fact from which the divided status is to be 
inferred, I think we may act under section 
103, Civil Prosedure Code, in the matter and 
find the fact ourselves and we need not call 
for a finding. ‘The 4th defendant, the 
vendor, stated in his written statement that 
he was entitled toa third share in all the 
properties and that “for three years there was 
a Panchayat for dividing and giving him his 
share though it was not accomplished.” 
The main contesting defendant, the 5th 
defendant, admitted as Ist defence witness 


(1) 25 Ind. Cas, 585; 39 M. 265; 16 M. L. T. 181; 27 
M. L. J, 409. 

(2) 37 Ind. Cas. 168; 4 L. W. 99; 81 M. L. J, 275; 
(1917) M. W. N. 149. 

(3) 14 C. 498; 14 I. A. 37; 1} Ind. Jur, 232; 4 Sar, 
P. C. J. 758; Rafique and Jackson’s P. C. No. 97; 7 
Iud., Deo. (N. 8.) 327. 

(4) 16 C. 397; 16 1. A. 7l; 18 Ind. Jur, 93; 6 
Sar. P. C. J. 299; Rafique and Jackson’s P, C. No. 
108; 8 Ind. Dec. (N, 8.) 261, 
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that Sengodan (z.e. the 4th defendant) had 
asked him for partition and delivery of his 
share in the presence of witnesses and that 
Panchayatdars had also come and asked him 
on Sengodan’s behalf to separate and give 
away bis share. The Qch defendant also 
admitted in the written statement the allega- 
tion made by the 4th defendant. The case 
of defendants Nos, 1 to 2 and 5 to 8 in their 
written statement was that the 4th defend- 
ant had become divided from them long 
previously, though that has been found 
against. The 4th defendant and his son the 
10th defendant recently brought a suit in 
1913 for partition by metes and bounds 
and delivery over to them of their share 
in the remaining properties and that suit 
has been decreed. lt seems, therefore, clear 
that the 4th defendant did make a demand 
on his co-parceners for partition some three 
years before the date of this suit and 
though the properties were not divided by 
metes and bounds at once be must be 
taken to have become divided in status 
from the others on the authority of the 
Privy Council decision in Suraj Narain 
y. iqbal Narain (5), where their Lordships 
say that a definite and unambiguous 
indication by one member of his intention 
to separate himself and enjoy his share 
in severalty will amount to a separation 
or division of status. This proposition was 
adopted and acted upon in the Full Bench 
ease of Soundararajam v. Arunachalam Ohetiy 
(6), wherethe fling of a plaint for partition 
was considered to be such an | indication 
as above stated. 


We have, therefore, to consider the 
validity of the award of profits in the 
present cate with reference to a sale of 
his share by a member of a Hindu family 
who had become separate in status, and 
not with reference to sale by an undivided 
member of a joint family as was the case 
in the two Madras authorities cited for 
the appellants and referred to above. 


(5) 18 Ind Cas. 80; 85 A. 80; I3M. GL T 194; 
17, C W N. 883; 11 A b. J. 172; (1918) M. 
W. N. 183; 17 C. L.J. 28% 24 M. L. J. 345; 15 
Bom. L. R. 456; 16 O. C. 129; 40 I. A. 40 
P. C.). 

: ig 38 Ind. Cas. 858; 39 M. 136 & 159; 2 L. W. 1247 
& 1268; 29 M. L. J. 793 & 816; 18 M. L. T. 552 & 568; 
(3918) IM W N. 31 (F. B.). 
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These cases are, therefore, clearly dis- 
tinguishable from the present case. 

After a division of status between two 
co-parceners there can be no doubt that 
they are in the position of tenants-in- 
common with reference to the property 
left undivided and, therefore, the party 
who is in exclusive possession of the pro- 
perty and takes the whole of the rents and 
profits thereof will have to account to the 
other party for his share of such rents and 
profits. The plaintiff's alienor, the 4h 
defendant, was excluded from the enjoyment 
of the land and the share of his profits 
by defendants Nos. 1 and 5 who tok the 
whole of the profits, and he was thus 
entitled to recover hisshare from them from 
the date of his exclusion after he became 
divided in status, The appellant has re- 
lied on the observations of the Privy 
Counsil inthe cases in Pirthi Pai v. Jovuhir 
Singh (3) and in Shankar Baksh vy. Hardeo 
Baksh (4). In the former case, though 
thair Lordships say that the provisions of 
the Code as to mesue profits apply only 
to saits for land or other property in 
which plaintiff has a specifo interest} and 
not to a snit for partition where he has 
no specific interest until decree, they point 
out in the sentence just previous that it 
is erroneous to treat a claim for an ac. 
count of the proceeds or profits of a joint 
estate as a claim for mesne protits as 
defined in the Code. In the latter case, 
while they re-affirm thd position that ina 
suit for partition of a joint family estate 
profits are not recovered till after decree, 
they hold that where there is an agreement 
between the members that each should 
get a share of the profits,a suit for suck 
share of profits and for partition can be 
maintained when the enjoyment of that 
share is in any way disturbed. ‘I'he ob. 
servations that profits cannot be claimed 
till after decree apply only to the case 
of a joint family and not to a case like 
the present of a divided family with joint 
property. 

Plaintiff's alienor having thus a right 
to obtain from defendants Nos. 1 and 5 his 
one-third share of the profits of the land in this 
oase, is thera any reason why plaintiff who 
stands in the shoes of that alienor with re. 
ference to the share he purchased should 
not gat the same relief, the alienor son. 
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Senting? I can see none. It was argued 
that as partition by metes and bounds 
between the members of a joint family 
has to be effected by the Court with due 
regard to the interests of the sharers and 
to the debts due by the family and other 
sush circumstances, it may happen that 
the purchaser of an undivided share 
in one item of property is unable to get 
that share allotted to him in a partition 
suit and that he may even chance to get 
no land at all but only money com- 
pensation or perhaps even nothing at all. 
This may very well be soin some cases, 
but of course the Court will always en- 
deavour as far as possible to allot to the 
purchaser the share he purchased. See 
the observations of Bhashyam Aiyangar, 
J., in Avyyagari Venkataramayy2 v. Atyyagari 
Ramayya (7). It does not follow, however, 
as argued by the appellants, that, because 
a difficulty may arise in some cases and the 
profits awarded in such cases to the purchaser 
may be smaller than he would otherwise 
have got orno profits may be awarded 
to him, in all cases profits should be 
disallowed. Where, as in the present 
case, the Court has been ableto award 
to the purchaser the very share he purchas- 
ed and there is no dispute about that 
award, there is no reason for dis- 
allowing his proper share of profits. 

As regards the amount awarded in 
the present case for profits before decree 
there has been no *contest before us, so 
that the distinction bstween profits and 
mesne profits is immaterial, 

For the above reasons, I amof opinion 
that plaintiff is entitled to the profits 
before decree as awarded to him and 
that the second appeal fails and should be 
dismissed with costs of the Ist respondent. 

spencer, J.——I am of the same opinion. 
In Maharaja of Bobbili v. Venkataramanjulu 
(1) one of the most telling argu- 
ments for disallowing mesne profits prior 
to suit ina suit brought by a purchaser 
from a member of joint Hindu family 
was that it would be unfair to require 
the other members of the family to bear the 
expenses of the family including the 
alienating co-parcener, and simultaneously 
to bear the extra burder of allotting a 


(7) 26 M. 690 atp. 716 (F. B.). 
b 


portion of the income of the family pro- 
perties to meet the alienee’s claim. This 


argument, however, loses its foree when 
the alienor has already ceased to be a 
co-parcener. From the moment he be- 


somes divided in status, he is no longer 
evtitled to be maintained out of the 
funds of the undivided family, but he 
is entitled to all for an account from 
the manager of the income of his share 
remaining in the hands of the latter, 
if there is any interval between the 
division of status and the actual parti- 
tion, and if, as presumably is the case, 
he has been excluded from enjoyment of 
the property since the former event. 
Bhivrav v. Sitaram (8). 

It follows also that whatever the seller 
can get by way of income on his share, 
the purchaser of his right, title and interest 
gan recover, 

The second appeal is dismissed with 
Ist respondent’s costs. 

Appeal dismissed, 


M, C. P. 
(8) 19 B. 532; 10 Ind. Dec, (N. s.) 855. 





CALCUTTA HIGH COURT. 
APPEALS FROM APPELLATE Deorses Nos. 3444 
or 1913 anp 34, 35 AND 860r 1914, 
January 11, 1917. 
Present:—-Mr. Justice Fletcher and Mr, 
Justice Richardson. 

In Nos. 3444 or 1913 anp 35 AND 36 or 
1914, 

RAM KUMAR CHACKERBUTTY 

—-Derenpant No. 1—AppreLvant 
In No, 34 or 1914 
GOUR CHANDRA CHACKERBUTTY— 
Derenvant No. 2—-APPELLANT 
VETSUS 
Maharaja BIRENDRA KISHORE 
MANIKYA BAHADUR—Pcaintips— 


RESPONDENT IN ALL. 

Bengal Tenancy Act (VIII B.C. of 1885), s. 103 B 
— Record of Rights, entry in—Presumption of correct- 
mess — Rebuttal of presumption, whether question of fact 
—Appeal, second—-Appellate Court, whether can 
interfere with finding. 

An entry in a Record of Rights is not conclusive, 
but it is an entry to which by Statute the pre- 
sumption attaches that it is correct unless and 
until the contrary is proved by legal evidence. [p. 
66, col. 2.1 
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The question whether the presumption of cor- 
rectness attaching to an entry in a Record of 
Rights has been rebutted or not is a matter~ 
within the competence of a final Court of fact, 
and is incapable of being reviewed by a Court 
having the limited jurisdiction that the High Court 
has in hearing a second appeal. [p. 66, col. 2.] 


In Nos, 3444 or 1913 AND 35 AND 36 OF 
; 1914, 

Appeals against the decrees of the District 
Judge, Noakhah, dated the 27th of June 
1913, modifying those of the Munsif, 2nd 
Court, Feni, dated the 9th of May 1912, 

In No. 34 oF 1914 

Appeal against the decree of the District 
Jadge, Noakhali, dated the 27th of June 1913, 
modifying that of the Munsif, Additional 
Court, Feni, dated the 27th of May 1912. 

Babu Upendra Kumar Ray, for the Appel- 
lant. 

Babus Dwarkanath Chackerbutty, Romesh 
-Ohandra Sen and Birendra Kumar Das, for 
the Respondents. 

JUDGMENT. 

“PH LETCHER, J.—These appeals are preferred 
by the defendants against the judgment of 
the learned Distriot Judge of Noakhali, 
dated the 27th June 1913, reversing the 
decision of the Munsif of the Sesond Court 
at Feni. The plaintiff brought the suits 
out of which these appeals 
recover rents from the defendants as his 
tenants after declaration of his title to the 
lands. Rents were asked for a period extend- 
ing from Agrahan 1814 to Kartick 1317 
B. S. In their written statements the 
defendants set up three pleas; first of all, 
that they beld the lands as Niskar lands, 
secondly, that, if they were not Niskar, 
their possession had been adverse to the 
plaintiff since the 27th Agrahan 1290 
T., E. and thirdly, thatthe plaintifs suits 
were barred by limitation. The third plea 
obviously bas reference to the amounts of 
rents sued for between Agraban 1314 and 
Kartick 1317 B. S. The adverse title set up 
was from a specific date, the 27th Agrahan 
1290 T. E. The cases came on for trial, 
The Munsif found that none of the lands 
was Niskar. He, however, found that the 
suits were barred by limitation and by 
adverse possession from an assertion of the 
defendants’ right during the publication 
of the Resord of Rights. That case was 
not pleaded anywhere in the written state- 
ment. The adverse possession that was 


have arisen to ` 


pleaded was said to have run from the 
27th Agrahan 1290 T, E. On appeal to the 
lower Appellate Court, the learned District 
Judge set aside the decision of the Muusif 
and assessed rents in favour of the plaintiff. 
The learned Judge had this evidence 
before him. He had the Record of Rights 
in whish the defendants were stated to be 
settled Ratyats with liability to have the 
rents assessed. That Record of Rights had 
been duly published in the manner required 
by law. The learned Judge was competent 
to act upon that as the final Court of 
fact. The question he had to consider was 
whether the evidence that had been pro- 
duced rebutted the presumption contained 
in that record. It is quite obvious, although 
the learned Jndge dealt with the matter 
in a somewhat summary manner in his 
judgment, that he came to the conclusion 
that the evidence that had been adduced 
on behalf of the defendants did not rebut 
the presumption contained in the Record 
of Rights. That was a matter obviously 
within the comptence of a final Court of 
fact. In my opinion it is a matter incapable 
of being reviewed by a Court having a 
limited jurisdiction that this Court has in 
hearing a second appeal. Whether, if the 
matter had been open to us, we should come 
to the same conclusion as the learned 
District Judge has comeis not a matter we 
have to consider. The learned District 
Judge having come to the conclusion that 
he should act upon the*Resord of Rights, we 
are not competent in hearing in second 
appeal to review that decision. I think in 
the result the present appeals fail and 
must be dismissed with costs. | 

RICHARDSON, J.—Asthe decision in Aman 
Gazi y. Maharaja Birendra Kishore Manikya 
Bahadur (1), to whioh I was a party, has 
been so much referred to, I must add a 
few words. Having listened with an entirely 
open mind to the argument addressed to 
us by the learned Pleader for the appellant 
before us, I am still of opinion that the 
decision is correct in principle. 

An entry in a Record of Rights is not con- 
clusive but it is an entry to which by 
Statute the presumption attaches that it is 
correct unless and until the contrary is 
proved by legal evidence. In these cases 


(1) 16 Ind. Cas. 64; 16 O. W. N, 929. 
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the entries necessarily imply that the 
landlord, the respondent Maharaja, was 
entitled when the Record of Rights was 
finally published to have a fair rent assessed 
on the land held under him by the appellant 
tenants, At the time, therefore, the posses- 
sion of the tenants was prima facie a posses- 
sion which was subjest tothe liability to pay 
rent. Whatever adverse claim the tenants 
bad previously set op, the landlord .then 
succeeded in obtaining an authoritative 
declaration importing that the claim was 
unfounded. Prima facie again the sub- 
sequent possession of the tenants was a 
possession consistent with the entries. It 
was, of course, open to the tenants to show 
that the entries were wrong when they 
were made or that by reason of something 
which had since happened, coupled perhaps 
with what had happened before, they had 
ceased to represent the true state of things. 
But the burden was on the tenants to 
displace the entries and the results 
flowing from them. AsI gather from the 
judgment ofthe Court below, tha learned 
Judge was of opinionthat the tenants had 
not succeeded in rebutting the statutory 
presumption or in showing that the entries 
no longer represented the true state of the 
fasts. The questions which arose in that 
connection were essentially questions of fact 
and there appears to be no ground for 
disturbing in second appeal the conclusions 
arrived at by the slearned District Judge. 
Indeed very little attempt seems to have 
bean made in the Courts below to show 
that the entry was wrong. According to 
the trial Court, the tenants had not shown 
any title to hold the land rent-free. In 
the Appellate Court no attempt or little 
attempt seems to have been made to contest 
this finding. The tenants seem to have 
relisd on the fast that, before the final 
publication of the Record of Rights, they bad 
asserted a slaim to hold the land rent free. 
Their learned Pleader stated that the asser- 
tion was made not before, but during the 
course of the proceedings in connection with 
the preparation of the Record of Rights. It 
is clear, as it seems to me, that the learned 
Judge was entitled on the question of fact 
to hold that the mere fact that this adverse 
claim had been made was not sufficient to 
show that the entry in the finally published 
record was wrong. Apparently, no prescrip- 


tive title to hold the land rent-free, acquired 
prior to the Resord of Rights, was established 
to the satisfaction of either of the Courts 
below. 

The case of Birendra Kisore Mantkyu 
Bahadur v. Nazir Mahommad (2) and Birendra 
Kisore Mandkya Rahadur v., Kailas Ohandra 
Sarkar (3), to which our attention was 
invited, were cases in which it was 
held in the Courts below that the entry 
in the Record of Rights was rebutted. 
There is, therefore, no conflict between our 
decision in the present case and the decisions 
arrived at in those cases. For these reasons 
I agree that these appeals should be 
dismissed with costs. 

Appeals dismissed, 


(2) 30 Ind Cas 917; 22 O .L. J. 122. 
(3) 80 Ind. Cas, 987; 22 O. L. J. 140. 





MADRAS HIGH COURT. 
APPEAL AGAINST Orper No. 58 or 1916, 
February 23, 1917. 

Present: —Mr. Justice Oldfield aud 
Mr. Justice Bakewell. 

S, K. MOHIDEEN RADIRSHAW 
MARAIKAR—Responpenr No, J— APPELLANT 
VEFSUE 
Tae OFFICIAL RECEIVER, 
TINNEVELLY, AND ANOTHER—PETITIONER 
AND Kesponpent NO. 2—RESPONDENTS. 

Provincial Fnsolvency det (III of 1907), ss. 24, 26, 
36, 52—Offictal Receiver, framing of schedule by— 
Enquiry, nature of —Court, function of, nature of, under 
s. 26. 

The power delegated to the Official Receiver 
under section 62 of Act LIL of 1907 is to frame tho 
schedule after an ex parte examination of the 
evidence tendered by the alleged creditors of the 
insolvent and he does not decide judicially or 
finally upon contested claims. His entering s 
creditor’s name in the schedule does not prevent the 
Court from entertaining applications under sections 
26 and 36. [p. 68, cols. 1 & 2.] 

The provisions of section 26 contemplate a judicial 
enquiry. [p. 68, col. I.] 

Appeal against the order of the District 
Judge, Tinnevelly, in Original Petition No. 395 


` of 1915. 


Messrs. C. V. Ananthakrishna Ayyar and 
K. R. Rangasami Ayyangar, for the Appel- 
lant. 

Mr. M. D. Devadoss, Re- 
spondents. 

JUDGMENT.—The first question in this 
case relates to an order passed by an 


for the 
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Official Receiver upon the claim of a creditor 
of an insolvent to rank as a secured 
creditor under an hypothecation bond which 
was disputed by another oreditor. The 
Official Receiver received oral and doeu- 
mentary evidence and held that the bond 


was supported by consideration and was 
not fraudulent. His  sucsessor-in-office 
seeks to impeach the transaction not- 


withstanding this decision. 

By virtue of section 52 of the Provincial 
Insolvency Act, 1907, and rules of this 
Court made thereunder, an Official Re- 
ceiver has power (b) to frame ashedules 
and to admit or to reject proofs of 
creditors, and (f) to hear and to 
determine any unopposed or ea parte 
application. Section 24 (1) directs the 
Court to frame a schedule of  oreditors 
and the debts proved by them, and section 
25 prescribes the ordinary prosedure for 
proof of debts. Under these provisions all 
persons alleging themselves to be creditors 
are required to produce evidence of the 
amount and particulars of their debts, 
which may be upon affidavits containing 
certain particulars and the Court, by order, 
determines the persons who have proved 
themselves to be creditors and the amount 
of their debts, and then frames the 
schedule, 

Section 24 (3) then provides for an 
application by a creditor after the schedule 
has been framed that his name may be 
entered therein, and section 26 provides 
that the Court may expnoge an entry in 
the schedule or reduce the amount of a debt 
upon the application of a Receiver or, in 
certain cases, of a creditor or the debtor; and 
both provisions contemplate a  jndicial 
inquiry. Having regard to these express 
provisions for a judicial enquiry upon the 
rectification of the schedule when framed, 
and to the absence of any such provision 
in relation to the framing of the 
schedule in the first instance, we think 
that the latter operation is Intended, at 
least in general, to be an ex parte de- 
termination by the Court npon the evidence 
furnished by the allegad oreditors. If 
this construction be correct and the sec. 
tions and rules already mentioned be read 
together, it is clear that the power 
relegated to the Official Receiver is to 
fiame the sobedule after an ex parte ex. 
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amination of the evidence tendered by the 
alleged creditors and that he does not 
decide judicially or finally upon contested 
claims. 

For these reasons we are of opinion that 
the action of the Official Receiver 
amounted only to an entry of the appellant 
in the schedule of creditors under section 
24, and does not preclude the Court 
from entertaining an application under 
sections 26 and 36. 

[Their Lordships then dealt with the 
evidence and, holding that the apnpellant’s 
mortgage bond was a tona fide transaction 
supported by consideration, ‘allowed the 
appeal with costs. | 


Appeal allowed, 
M.O. F, 


PUNJAB CHIBF COURT. 
Secoxp Civiu AppeaL No. 752 or 1917, 
March 14, 1918. 

Present:—Mr. Justice Scott-Smith, 
JIWAN LAL—-PLAINTIFE— APPELLANT 
VETSUS 
BEHARI LAL AND OTHERS— DEFENDANTS — 


RESFONDENTS. 

Estoppel—-Botl parties estopped, effect of—Court, 
duty of, ta decide case on merits 

In a case of one estoppel against another, the 
parties are set free and the Court has to see what 
their original rights are. [p 70, col. 1.] 

8., deriving title by sale ffom B., sold certain land 
to J. B. subsequently sold the same land to L Before 
the sale to S., B had mortgaged the land and in 1905 
he sued S. and his co-mortgagees for redemption. On 
the same day L. sued §., B. andone R for redemption 
of another mortgage executed by B. in favour of R. 
Both these suits were compromised:— B. withdrawing 
and acknowledging S. as full owner, and L. agreeing 
to get possession (in the second suit) on payment of 
Rs. 5£0 to §. J. now brought the present suit to 
recover the land from L: 

Held, that though S. was estopped by the compromise 
decree from denying L's right to redeem, L. himself 
was estopped by the decree in B's suit from denying 
that S. was full owner and that, therefore, the plaintiff 
was entitled to recover the land in suit. [p. 70, 
cols. 1 & 2.] 

Second appeal from the decree of the 
District Judge, Amritsar, dated tha 21st 
February 1917, reversing that of the Munsif, 
Ist class, Amritsar, dated the 30th November 
1916, decreeing the claim. 

Bakhshi Tek Chand, for the Appellant. 

Lala Hukam Chand, for the Respondents. 


JUDGMENT.—The facts of the case 
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out of which this appeal arises are some- 
what complicated and are fally stated in 
the judgments of the lower Courts and 
are briefly as follows:— 

The land in dispute is plot of 4 
kanals 8 marlas in area and was Khasra 
No. 1182 in the Settlement of 1865. In 
that of 1881 it became Khasra No. 1530 
and in that of 1911.1912 Khasra No. 135”. 
The following alienations have been made in 
respect of this plot:— 

(a) On 2nd November 1582 Bua Ditta 
through Musammat Sukh Devi, his guardian, 
mortgaged the land in dispute along with 
other land to Vaishno Das with possession for 
Rs. 1,200. 

(b) On 19th May 1885 an additional 
mortgage of the same land was effected 
for Rs. 200 by Bua Ditta himself, who was 
then of full age. 

(e) Oa 29th May 1886 Bua Ditta mort- 
gaged the land in dispute together with 
Khasra No, 1183 to Ram Chand for Rs. 305 


without possession. Both there Nos. 
Ne included in mortgages (+) and 
b). 

(d) On the 11th October 1837 Bua 
Ditta sold the equity of redemption of 


(a) and (b) to Hardit Singh for Rs 2,400. 

(e) On the 5th May 1899 Hardit Singh 
sold his right to Bhagat Ram, son of 
Va‘shno Das. The result of the above was 
that Bhagat Ram became owner of the 
land covered by (a). subject to Ram Chand’s 
mortgage (c). 

(f+ On the .2th September 1891 Ram 
Chand sold his mortgagee rights to Bhagat 
Ram. The latter thus became full owner 
of the land in dispute Bhagat Ramdied 
in 190land mutation was effected in favour 
of his son, Sant Ram, 

(a) On the 14th February 1995 Bua 
Ditta mortgaged the landin suit and other 
land to Behari lal giving him the 
right to redeem from Ram Chand. 


(h) On the 24th August 1906 Bua 
Ditta sold the equity of redemption of 
the land onvered by (g) to Behari 
Lal. : 

(:) On the 13th May 1914 Sant 
Ram sold certain land including that 
covered by (a) to Jiwan Mal, plaint- 


iff, 
The present suit was brought by Jiwan 
Mal to recover the land in dispute from 
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Behari Lal. It is also necessary to 
mention that two suits were brought relating 
to the land in dispute :— 

(A) On the Ist Mareh 1905 Bua Ditta 
brought a snit against Hardit Singh and 
Sant Ram to redeem the land covered by 
mortgages (a) and (b). In his plaint he 
ignored the sales (d) and (e). 

(8) On the same day Behari Lal 
brought a suit in which he sued Ram 
Chand, Sant Ramand Bua Ditta to redeem 
the mortgage (c). 

Both these suits were compromised on 
the 65th November 1905. Bua Ditta 
withdrew his suit ackoowledging Sant Ram 
as full owner of the land claimed. In 
suit (B) the compromise was to the 
effect that Behari Lal was to get posses- 
sion of the land claimed on payment of 
Rs. 550 to Sant Ram. The land now in 
suit was part of the land claimed in both 
suits (4) and (B). 

The first Court has decreed plaintiff’s 
claim, holding that after the sale (d) Bua 
Ditta had no interest in the land in 
dispute left which he could transfer to 
Behari Lal. The lower Appellate Oourt 
on the other hand held that the sules 
(d) and (e) were never acted upon, and 
that they were treated asa nullity by 
Sant Ram himself, and that the latter 
was estopped by the decree obtained by 
Behari Lal in 1905 for redemption of 
certain land which included the plot now 


in dispute. It, therefore, accepted the 
appeal and dismissed the  plaintiff’s 
nuit, 


Plaintif has filed a second appeal to 
this Court. The point which has to be 
shiefy considered is, what effect have the 
suits (A) and (B) upon the rights of the 
parties? In suit (B) the compromise 
shows that Sant Ram allowed Bahari Lal 
to redeem from him on payment of 
Rs. 559. The contention is that if Sant Ram 
was the owner of the plot now in dispute 
he would not bave allowed Behari Lal to 
redeem from him. No doubt if this suis 
stood alone Sant Ram would probably be 
estopped thereby, but suit (A) was brough’ 
at the same time as suit (B) and both 
were disposed of on the same day, Thera 
ean be no doubt that beth were desided 
as the result of the same eompromise 
between all the parties concerned. In suit 
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(A) Bua Ditta withdrew his claim and 
admitted Sant Ram to be the owner of 
the property then in suit, which included 
the land now in dispute. Behari 
derives his title as owner from Bua Ditta 
and it is, therefore, urged by Mr. Tek 
Chand on behalf of the appellant that if 
Sant Ram is estopped by reason of suit 
(B) Bua Ditta and Behari Lal are estopped 
by suit (4) from denying Sant Ram’s 
title as owner of the land in dispute. In 
the sale-deed effected by Bua Ditta in 
favour of Behari Lal it is clearly stated 
that Behari Lal incurred the expenses of 
both the 1905 oases. There san, therefore, 
be no doubt that he was fully acquainted, 
or could have made himself fully acquainted, 
with all the facts of both those cases. He 
knew, or had the means-of ascertaining, 
that the land now in dispute was in 
dispute in both those cases. Under all 
the circumstances I do not see how it can 
be said that Sant Ram is estopped by the 
desres in the suit in whish Behari Lal 
got a decree for redemption on payment 
of Rs. 550. It is a case of one estoppel 
against another, and where both the parties 
are estopped we have to see what their 
original rights were. 

It is. not contended that sales (d) and (e) 
were not acted upon in any respect. I ques- 
tioned Mr, Hukam Chand, Counsel for the 
respondents, on this puintand he stated that 
those sales were not acted upon only as regards 
the plot now indispute. The revenue records 
show that on the 4th June 
was given by mutation to the sales (d) 
and (2) in the presence of Baa Ditta, 
Hardit Singh and Bhagat Ram. There- 
after the revenue entriss are in favour of 
Bhagat Ram and Sant Ram. Afier the 
sale (h) Behari Lal applied for mutation, 
but mutation of the plot now in dispute 
was refused on the ground that at the 
time of the sale Bua Ditta had no saleable 
interest left in it. The lower Appellate 
. Court considers that the fact thatin 1891 
Bhagat Ram acquired the mortgagee rights 
in (c) from Ram Chand shows that he 
was not at that time the owner. What 
is meant is that the deed should have 
been one showing redemption of the mort- 
gage anu not one transferring the mortgagee 
rights to Bhagat Ram. The argument 
loses a good dea] of its force from the 
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fact that mortgage (c) was of Nos, 1182 
and 1183 and it was only of No. 1182 
that Bhagat Ram had become the owner. 
He was not the owner of No. 1183 and 
it was only the mortgagee rights thereof 
which he sould acquire from Ram Chand. 
I, therefore, hold that Sant Ram and 
Jiwan Mal, who claims as his representative, 
are not selonped by reason of suit (B), 
that the land was validly sold by Bua 
Ditta to Hardit Singh on the 11th Ostober 
1587 and that Hardit Singh on the 5th 
May 1890 sold his rights to Bhagat Ram. 
When Ram Chand sold his mortgagee 
rights to Bhagat Ram on the 12th Septem- 
ber 1891 the latter became full owner 
of the land now in dispute and his son, 
Sant Ram, made a valid transfer thereof 
to the present plaintiff. 

I, therefore, accept the appeal and setting 
aside the order of the lower Appellate 
Court restore that of the first Court. 
Under all the circumstances of the case I 
direct that the parties shall bear their own 
costs throughout the litigation. 

Apreal accepted. 


sie = a 


_ PUNJAB CHIEF COURT. 

Secony Civia Appeat No. 1250 of 1917. 
November 22, 1917. 
Present:—Mr. Justice Shadi Lal. 
BASHARAT AND OTHERS— DEFENDANTS — 
APPELLANTS 
versus 
NAJIB KHAN AND orners—Praintisrs ~ 
RESPONDENTI, 

Evidence Act (I of 1872), 8. 108—Presumption of 
death—Date of death—Evidence, 

The only rule which section 108 ofthe Evidence 
Act prescribes is that a person who has not been 
heard of for seven years by those who would 
naturally have heard of him if he had been alive, is 
presumed to ba dead at the time when the question 
whether heis alive or deadis raised. Thereis no 
presumption as to the time of his death, and if any 
one seeks to establish the precise period at which 
such person died, he must do so by actual evidence. 
[p. 71, col. 1.] 

Second appeal from the 
District Judge, Ambala, 
January 1917. 

Mr. Abdul Ghani, for the Appellants, 

Mr, Badreud- Din Kuresht, for the Respond- 
ents. 

JUDGMENT.—The sole question, which 
has been argued in this appeal, is whether 
there is a presumption that Kallu, the 


decree of the 
dated the 31st 


| 
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collateral of the plaintiffs, who was the 
original owner of the land in dispute, died 
more than twelve years prior to the institution 
ef the suit. Now, there san be little doubt 
that Kallu has not been heard of for more 
than twenty years, and the learned Counsel 
for the defendant-appellant contends that 
section 108 of the Indian Evidence Act 
raises a presumption that a person, who 
has not been heard of for more than 
seven years, died at the end of the first 
seven years of the period. To this con- 
tention I am unable to accede. ‘the only 
rule which the section prescribes is” that 
a person, who has not been heard of 
for seven years by those who would natur- 
ally have heard of him if he had been 
alive, is presumed to be dead at the time 
when the question whether he is alive 


or dead is raised. There is no presumption. 


as tothe time of his death, and if any 
one seeks to establish the precise period 
at which such person died, he must do so 
by actual evidence. This view is in 
accordance with the law laid down in se- 
veral judgments, ride, Muhammad Sharif v. 
Bande Ali (1) and Narki v. Phekia (2°, 
To the same effect isa passage in Taylor’s 
Law of Evidence which ruzs in the following 
terms:— 

Although, however, a person who has 
not been heard of for seven years is pre- 
sumed fo be dead, the law raises no presump- 
tion as to the «atime of his death, 
and if any one seeks to establish the 
precise period during those seven years at 
which some person died, he must do so 
by actual evidence.” 

The question -as to whether Kallu was 
alive or dead was first raised in the muta- 
tion proceedings taken in 1909, and the 
only presumption permissible under sestion 
108 is that Kallu was dead in 1909, 
There is no evidence upon the record which 
would show that he died more than twelve 
years before the date when this suit was 
instituted. 

For the reasons stated above I up- 
hold the decree ofthe lower Appellate 
Court and dismiss the appeal with costs. 

Appeal dismissed, 


(1) 11 Ind. Cas, 474; 34 A.36; 8 A. L. J. 1082 


(F. B.). 
(2) 5 Ind. Cag. 709; 87 O. 103; 140. W. N. 841; 11 
C. L, J, 128, 
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MADRAS HIGH COURT. 
Letrers Parent Appza No. 156 or 1917. 
February 5, 1918. 
Present: — Mr. Justice Oldfield and 
Mr. Justice Sadasiva Aiyar. 
R. RAJACHARI—DeEvenpant— 
PETITIONER—APPELLANT 
VETEUS 
THIRUMUGOOR DEVASTANAM 
Representep BY ims Manager VENGU 


NAIDU—PLAINTIFF— RESPONDENT, 

Madras Estates Land Act (I of Mad. 1908), s3. 3 (2) 
(d), 8 (1) (2) and Eaception—Merger of kad gara An 
terest in fractional melvaram holderin inam — Lease 
—Rent, suit for, whether cognizable by Civil or Revenue 
Court —Jurisdiction—‘'The inamdar,’ meaning of — 
Exception to s. 8, applicability of. 

A suit for rent by a fractional sharer in an inam 
village who has acquired the Kudivaram interest 
in the entire village in respect of a lease of a 
portion of the village after such acquisition, is 
cognizable by the Revenue and not by the Civil 
Court, the holding not having ceased to be part of 
the estate, Lp. 72, col. 1.) 

The expression ‘the inamdar’ in the exception to 
section 8 must be read in its strict sense as cqui- 
valent only to the owner of the entire interest in 
the inam and the exception is applicable only to 
sub-section (1). [p. 72, col, 2.] 


Letters Patent Appeal against the judg- 
ment anddesree of Mr. Justice Seshagiri 
Aiyar, dated 9th Ostober 1917, in 
Civil Revision Petition No. 1195 of 1916 
on the file of the High Court, preferred 
against the decree of the Court of the 
Subordinate Judge, Madura, in Small Cause 
Suit No. 4278 of 1915, 

FACTS appear from the judgment. 

Mr, K, V. Sesha Azyangar, for Mr. K. N. 
Aiyar, for the Appellant, contended that 
by the plaintiff's acquisition of the 
Kudivaram, the land had not ceased to be 
part of an estate. The exception to section 
8 of Madras Act I of 1908 is inapplicable, 
If the exception be deemed to govern sub- 
section 2 of the section as well as sub-sestion 
(1), the co-sharer landlords would be put 
to inconvenience and hardship, as they would 
be deprived of the protection afforded by the 
Aot and world bedeprived of the security 
for their share of the rent. 


Mr. N. Chandrasekhara Asar, for Myr. 
A. Krishnasawmy Iyer, for the Respondent, 
argued contra. 

JUDGMENT, 


OLDHELD, J.—The only question argued is 
whether the learned Judge was right in hold- 
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ing that the Civil Court had 
tion. 

The facts, as now agreed on, differ 
from those stated by the learned Judge. 
For they are that plaintiff, one of the 
fractional share-holders of the Melvaram 
right in an Inam village, that is one 
of the Inamdars, acquired by gift the 
Kudivaram right in the whole village, 

not in a portion of it, and that in 1897 
` hba leased 50 cents of the whole to the 
defendant, the appellant before us. The suit 
is on that lease -for rent. Ordinarily 
section § (2) of the Estates Land Ast 
would apply, the defendant would be deem- 
ed an occupancy ryot and the suit would 
lie in a Revenue Court. But it is 
admitted that the land is comprised in 
an estate falling under section 38 (2) 
(d) and argued that the exception to 
sestion 8 is applicable and the land has 
ceased to be part of an estate. In 
effect, therefore, the question is whether 
the exception governs subsection (2) 
or only sub section (1) : that is, whether the 
expression ‘the Inamdar” in the exception 
ean be read as equivalent also to “an 
Inamdar” or “any of the Inamdars.” 

The point is not, so far as we have been 
shown, covered by authority. On the 
one hand the exception stands at the 
end of the section consistently with its 
application to both sub-sections (1) and 
(2) instead of only to the former ; and, 
as the definition of ‘land-holder’ in section 
3 (5) includes a direct reference to joint 
land-holders, all references tothe “land- 
holder” and, therefore, that to “the 
Inamdar” which the exception contains, 
should, it may be argued, be read in 
the manner proposed by plaintiff, But, 
on the other hand, although ib is not 
slear that a distinction is drawn between ‘the 
land-bolder’ and ‘a land-holder’ or oan be 
implied regarding ‘the Inamdar’ except in 
provisions in respect of which such distinction 
would be material, I think that it would 
be in that under construction and that 
the strict reading of the expreasion ‘the 
Inamdar’ is necessary in the interests of 
convenience and reasonable interpretation. 
For otherwise the anomalies involved in 
the application of sub-section (2) to the 
Inam villages referred to in the exception 
are excessive. If the exception is applis- 


jurisdic- 


the Kudivaram 
land in 


able to acquisitions of 
by a fractional Inamdar, the 
question ceases to be part of the estate; 
and if can only be regarded as doing 
so, either (1) as between the acquiring 
Inamdar and his lessee (if any) and not 
between the former and the other Inamdars, 
or (2) absolutely. The first alternative 
is untenable, since it is not consistent 
with the general language used in the 
exception or with the fact that sub sec- 
tion (2) does not refer to the acquiring 
Inamdar’s right in the phraseology of the 
Act as that of an occupancy ryot, but 
simply as being tohold payment, in ac- 
cordance presumably with the ordinary 
law. The second deprives the other Inamdars 
without their consent and perhaps against 
their will of the sasuarity for their share 
of the rent, which the provisious of 
the Act relating to distraint, sale of the 
holding and summary procedure afiord. 
These anomalies can be avoided, only if 
‘the Inamdar’ in the exception is read in 
its strict sense as equivalent only to the 
owner of the entire interest in the Inam’ 
and the exception is treated as applicable 
only to sub-section (1). On this interpreta- 
tion the decision must be that the suit 
holding has not ceased to be part of the 
estate and that the suit should 
have been filed ina Revenue Court. 

The Letters, Aatent Appeal is allowed, 
the decisions of the learned Judge and 


the Subordinate Judge being set aside 
and the plaint being returned for pre. 
sentation to the Revenue Court having 


jurisdiction. Plaintiff will pay defendant's 
costs to date. 

Sapasiva AlyaR, J.—I entirely agree. 

M. C. P. Appeal allowed. 





| PATNA HIGH COURT. 
APPEAL FROM APPELLATE Decree No. 627 
oF 1917. 
January 9, 1915. 
Present:—~Mr. Justice Chapman and 
Mr. Justice Atkinson. 
Tun TATA IRON anv STEEL CO., Lro.— 
PLAINTI BER APPELLANTS 
VveTsUus 

RAGHUNATH MAHTO—Derenpant 


RESPONDENT. 
Chota Nagpur Tenancy Act (VIB. C. of 1908), ss, 


Vol, XLV] 


INDIAN CASES. 73, 


TATA IRON AND STEBEL CO. LTD. &. RAGHUNSTA MAHTO. 


4, 68, 139— Prodhan, whether tenant—Suit for eject- 
ment of prodhan—Jurisdiction—Estoppel, whether 
cures want of jurisdiction. 

The holder of a predhant patiah is not in the 
position either of a non-occupancy raiyat or of an 
occupancy raiyat, He is in the position of a 
quasi service tenure-holder, that is, he isa tenure- 
holder of a kind but not one within the definition 
of the Chota Nagpur Tenancy Act. [p 74, col. 4.) 

There is no provision in the Chota Nagpur 
Tenancy Act to justify a Court, constituted to hear 
ao that Act, to eject a tenure-holder. [p. 74, 
col, 2. 

Section 139 (6) of the Ohota Nagpur Tenancy 
Act gives jarisdiction to the Deputy Commissioner 
to deal with disputes as between parties claiming 
the office of prodhan conpled with possession of 
land attached to such office in a civil proceeding 
between parties other than landlord and tenant, 
which would otherwise be apparently ontside the 
scope of the Act. [p. 75, col. '.] 

A suit to eject a prodhin does not fall within 
the provisions of this sub-section nor is it covered 
by sub-section (8) of section 139. The Deputy 
Commissioner has, therefore, no jurisdiction under 
the Chota Nagpur Tenancy Act to hear such a 
suit. [p. 75, cols 1 & 2.) 

In cases where there is an inherent absence of 
jurisdiction no subsequent action or conduct of 
the parties can validate the proceedings.[p. 75, col. 2.] 

Appeal from a decision of the Deputy 
Commissicner, Singhbhum. 

Messrs. Pugh, Aritunjoy Lal and Sivanarain 
Bose, for the Appellants. 

Mr. Shishir Kumar Mitter, for the Respond- 
ent. 

JUDGMENT. 

ATKINSON, J.— Tbe plaintiffs in this suit, 
namely, the Tata Iron and Steel Co., Ld., 
seek to eject the defendant from certain 
lands held by him under a Prodhani Pattah 
lease dated 1832. The interest of the lessor 
in that lease has now by divers mesne 
assignments become vested in the Tata 
Tron and Steel COo., and of thatthere is 
no question at all. The lease that was 
made to the defendant as Prodhan was 
made by the Deputy Commissioner of Singh- 
bhum while the owner of the estate was 
a disqualified proprietor. The lease covered 
an area of 64 bigkas odd of cultivated 
lands in the village of Beldih for a period 
of 15 years, subject to an annual rent of 
Rs. 25-9 9. The leuse was subject to certain 
conditions, namely, that the Prodhan was 
to maintain the sal jungles for the benefit 
of the lessor, and also that he was to pay 
his rent acsording to the stipulations oon- 
tained in the lease, ket by kist, and that 
be was to collect no rent fromthe bastu 
lands in excess of the rent stated in the 


doul jamabandz, and that if in the dis- 
charge of his duties ag Prodhan he was 
proved urfit, then thelessor for the time being 
would be entitled to eject him from the 
lands and also from his office as Prodban. 
Irrespective of the lands comprised in the 
lease, the defendant has also a right to 
certain other lands and in respect of which 
he is a raiyat; but Mr. Pugh disclaims 
on behalf of the plaintiffs any intention 
to eject the defendant from such ratyat 
lands. The plaintiffs’ claim is conversant 
only with the ejectment of the defendant 
from the lands covered by the lease of 
1882: and for which he pays a reserved 
rent, subjestto the due discharge of his duties 
as Prodhan. 

The case was originally instituted by the 
plaintiffs in the Court of the Subordinate 
Judge of Singhbhum; and in that Court the 
defendant raised the contention that the 
learned Subordinate Judge had no jurisdic- 
tion inasmuch as the claim was governed 
by the provisions of the Chota Nagpur 
Tenancy Act of 1908; and that therefore 
the only Court that had jurisdiction to 
hear and dispose of that suit was the 
Deputy Commissioner of Singhbhum. The 
learned Subordinate Judge held that by 
reason of the existence ofthe relationship 
of Iandlord and tenant between the parties, 
this suit was cognizable only by the Court 
of the Deputy Commissioner of Singhbhum 
The plaintiffs accepted that contention, 
without demur, and accordingly instituted 
the present suit on the 28th February 
1916 in the Court of the Deputy Com- 
missioner, relying on the contention that 
the cause of action sued upon was one 
governed by the provisions of the Chota 
Nagpur Tenaney Act, and as such cogniz- 
able by the Deputy Commissioner. 

Before the Deputy Collestor to whom the 
case was properly assigned for disposal, 
the defendant took up a novel position and 
urged that the Deputy Collector had no 
jurisdiction to hear the case; having raised 
before the Subordinate Judge formerly the 
contention that he (the Subordinate Judge) 
had ro jurisdiction but that the Deputy 


Collestor only had jurisdiction. It would 
be interesting to inquire if the Deputy 
Collestor had no jurisdiction and the 


Civil Courts had no jurisdiction, then what 
Court had jurisdiction to try the case and 
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grant the relief claimed in this suit? The 
question as to jurisdiction does not seem to 
have been pressed before the learned Assistant 
Judicial Commissioner in appeal. The 
Deputy Collector, however, proceeded to try 
the case, holding thatthere was jurisdiction 
inasmuch as the plaintiffs were seeking 
to eject a tenant, and that the facts as 
proved before him warranted the plaintiffs’ 
right to eject the defendant; and he ascord- 
ingly granted a decree to the plaintiffs. 
The learned Deputy Collector found on the 
question of fact submitted to him that 
there had been breaches by the Prodhan of 
the conditions of the lease which justified 
his eviction; and on the issues cf fact 
raised by the parties before him, the Deputy 
Collector decided in favour of the plaintiffs. 
No question ds to limitation was raised before 
the Deputy Collector. On appeal whether 
any, and if so which, party raised the question 
of limitation does not appear; but the learn- 
ed Judge desided that the plaintiffs’ suit was 
barred under the provisions of section 231 
of the Chota Nagpur Tenancy Act, inasmuch 
as the specific breaches relied upon by the 
plaintiffs to warrant the eviction of the de- 
fendant under the terms of the lease were 
breaches which occurred more than a year 
` prior to the institution of the suit. We are 
not called upon now, having regard to 
the view we take, to consider the propriety 
of that decision; but ws take leave to say 
that inasmuch asthe question of limitation 
was not taken expressly in the pleadings 
or before the Deputy Collector at the trial, 
the learned Judicial Commissioner, if he 
intended to hold that the snit was barred 
by limitation, might very properly have 
given the plaintiffs an opportunity to establish 
by proof that the specific breashes of the 
lease alleged to have taken place were 
within one year before the institution of 
this suit. 

The main diseussion before us now has 
been whether or not the Deputy Collector 
in point of. law had jurisdiction to try 
this case. It is necessary, first, in deter- 
mining this legal consideration that we 
should ascertain what is tbe nature of the 
relationship which exists between the plaint- 
iffs on the one hand and the defendant 
on the other. Is he a tenant, if so, what 
class of tenant is he? Is he an ocoupancy 
raiyat or a non-occupanoy raiyat P If the 


, lease. 


defendant fulfils neither of these qualifica- 
tions, then is he a tenure holder. P 1 asked 
Mr. Pugh what olass of tenant the defend- 
ant was and Mr. Pagh candidly sonfessed, 
“I do not know what class of tenant is 
he.” Ithink myself, having regard to the 
definition of tenant provided by sestion 4 
of the Chota Nagpur Tenancy Act, that the 
defendant was not in the position of sither a 
non occupancy Raiyat oran occupancy Raiyat 
qua the lands held as Prodhan under the 
The furthest that it sould be pushed 
would beto contend that the defendant was 
a tenure-holder holding Jands under the 
plaintifs. Mr. Pugh contends that with re- 
gard to the 64 Obeghas odd of cultivated 
lands which were covered by the lease of 
1882 the defendant is a tenure-holder. But 
the plaintiffs’ claim in this suit is not 
merely to recover these 64 bighas of land 
but also to eject the defendant from his 
office as Prodhan and to have it declared 
that the defendant has ceased to exercise 
the right of Prodhan, so far as his rights 
are concerned outside the mere collection 
of rents of the lands occupied by tenants. 
We think the defendant ocoupies the posi- 
tion of a guasi service tenure-holder, that 
he is a tenure holder of a kind; but cer- 
tainly not’ one within the definition of the 
Chota Nagpur Tenancy Act. If the defend- 
ant is a tenure-holder, and not a rayat, 
then there is no power vested in the 
Deputy Commissioners to eject him under 
the provisions of the Chota Nagpur Tenancy 
Act. The Chota Nagpur Tenanoy Act 
gives express power to deal with the evic- 
tion of occupancy razyats and non occu- 
pancy ratyats. But there is no provision, 
so far as we can find, to justify a Court, 
constituted to hear suits under that Act, 
to eject a tenure-holder. Section 63 says 
that “no tenant shall be ejected from his 
tenanoy or any portion thereof except in 
execution of a decree, or in execution of 
an order of the Deputy Commissioner, 
passed under this Act,” 

Section 22 also bears upon this con- 
sideration relative to the position of 
occupancy and non-ocsupancy ratyats under 
the Act. Bot the Deputy Collector 
acquires a special jurisdiction only in suits 
specified in section 189 of the Chota 
Nagpur Tenancy Ast, The suits set out 
in the snb-clanses of that section are 
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suits which he alone has jurisdiction to 
try and which no other Court has any 
jurisdiction to try. 

It is contended before us that this suit, 
if maintainable, would be maintainable 
under the provisions of section 139, sub. 
clause (6). But we are clearly of opinion 
that sub-clause (6) of sestion 139 has no 
application to the fasts of this particular 
oase; although that section does provide 
that “suits by or against headmen of 
villages for declaration of title in, or for 
possession of their office or agricultural 
lands” may be maintained in the Court of 
the Deputy Commissioner irrespestive of 
the fact whether the relationship of 
landlord and tenant exists. This enactment 
involves nothing more than a provision 
< which empowers the Deputy Commissioner’s 
Court to hear suits between the Prodhan 
on the one hand and rival slaimants on 
the other with regard to the right to 
hold the office coupled with the possession 
of the agricultural lands attached thereto, 
and it provides that such a suit is 
maintainable although it is a suit between 
parties between whom the relationship of 
_ landlord and tenant does not exist. And 

thus this section in our view gives 
jurisdiction to the Deputy Commissioner 
to deal with disputes as between parties 
claiming the office of Prodhan coupled 
with possession of land attached to such 
office in a civil proceeding between parties 
other than landlord and tenant, which 
would otherwise be apparently outside 
the scope of the Act. The present snit is 
slearly not within the express provisions 
of subclause (5). The only other sub- 
olause in respect of which this suit conld 
be maintained would be clause (E) of 


sestion 139, and that clause runs as 
follows: — 
“All suits and applications in respect 


of which jurisdiction is conferred by this 
Ast on the Deputy Commissioner,” 

Is the present suit one in respect of 
which jurisdiction is conferred by this 
Act? Yielding to Mr. Pugh’s argument 
that there is no kind of tenansy existing 
between the plaintiff on the one hand 
and the defendant on the other, except 
some kind of tenancy in the nature of a 
tenure-holder’s interest, then as there is no 
jurisdiction conferred on the Daputy Commis- 


sioner by the Chota Nagpur Tenancy 
Act to eject a tenure-holder, this snit 
cannot be maintained under the provisions 
of sub-clause (S) of sestion 139. In our 
view it is manifestly clear that there 
was an utter absence of jurisdiction in the 
Depaty Collector to try this suit. Mr. 
Pagh contends on the other hand that by 
some principle of equitable estoppel the 
defendant having forced the plaintiffs to 
obtain such relief in the Deputy Commis- 
sioner’s Court, that we should recognise 
the decision of that Court. It is quite 
impossible to accept this argument, having 
regard to the authorities which lay down 
clearly that in cases where there is an 
inherent absence of jurisdiction no sub- 
sequent action or conduct will validate the 
institution of a proceeding instituted 
without jurisdicticn. Accordingly we must 
reluctantly hold, that in this particular 
case, the Deputy Collestor had in law no 
jurisdistion to dispose of this suit and 


consequently this appeal must be dis- 
missed, 
This decision, of course, involves the 


dismissal of the present suit instituted by 
the plaintiffs. As at present advised, we 
are inclined to think that the fact that 
the snit has been dismissed for the reasons 
stated, will not operate as a bar to any 
fresh suit which may be instituted by the 
plaintiffs in a Court having competent 
jurisdiction to try and decide it on the 
issues raised between the parties. But 
having regard to the attitude adopted by 
the defendant, it is equitable and just 
that he should not receive costs in any 
Court. Accordingly the plaintiffs’ suit 
must be dismissed without costs in the 
Deputy Collector’s Court, without costa in 
the Judicial Commissioner’s Court, and 
without costs in this Court, 
CHAPMAN, J.—I agree. 


Suit dismissed, 


PATTABIRAMA NAIDU Y. SUBRAMANIA CHETTI, 


MADRAS HIGH COURT. 
APPEAL AGAINST APPELLATE ORDER No, 
97 or 1916. 

August 3], 1917, 
Present:— Mr. Justice Oldfield and 
Mr. Justice Krishnan. ; 
M. PATTABIRAMA NAIDU pecgasep, 
BY HIS LEGaL REPRESENTATIVAS 
T. K. A. L. BALU NAIDU, AND GTHERS — 
PETITIONER AND HIS LEGAL REPRESENTATIVE— 
APPELLANTS 
Versus 
SUBRAMANIA CHETTI AND oratrs— 


RESPONDENTS. 

Limitation Act (IX of 1903), Sch. I, Arts. 181, 182 
—Civil Procedure Code (Act V of 19081, O. XXXIV, 
r. 5 (2}—Murtgage suit—Application for final decree 
— Limitation applicable. 

Article 181 and not Article 182 of Scheduls I of 
the Limitation Act is applicable to an application 
for a final decree ina mortgage suit under Order 
XXXIV, rule 5 (2), Civil Procedure Code, where the 
prelimiusry decree was pissed after the new Code, 
Act V of 1904, came into force. 

Mahammad Husain v, Abdul Kareem, 29 Ind. Cas. 
237; 39 M. 544; 17 M. L T. 424, distinguished. 

Nimmala Mahankali v, Kallakuri Subba Rao, 41 
Ind. Cas. 268; 32 M. L. J. 455, followed. 


Appeal against the order of the Diatrict 
Court, Salem, in Appeal Suit No. 67 
of 1915, preferred against the order of the 
Court of the Principal District Muna, 
Salem, in Interlocutory Appeal No. 250 
of 1915, in. Original Suit No, 392 of 
19:0, 

Mensrs. V. O. Seshachariar and M. Raghava- 
chartar, for the Appellants 

Messrs. T. R. Venkatarama Sastriar and 
M. S. Vaidyanatha Aiyar, for the Respond- 
onts, l 

JUDGMENT. —The questicn is whether 
this applisation under Order XXXIV, rule 
5 (2), of the Code of Civil Procedure for a 
final decree in a mortgage suit is subject to 
Article 181 or Article 1&2, Schedule I of the 
Limitation Act. 

We do not think it nesessary to refer to 
any case before Mahammad Hus iin v. Abdul 
Kareem (1). It no doubt goes some way, if 
it is applicable, in support of appellants’ 
contention for Article 182. 

But it is, in onr opinion, inapplicable 
to the «ase before us, the preliminary 
decree now in question having been passed 
after, whilst the decree then in question 
was passed before, the present Code of Civil 


(1) 29 Ind. Cas. 237; 89 M, 544; 17 M, L, T. 424, 
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Prosedura came into operation. This dis- 
tinction is drawn in the judgment in 
Nimmala Mahankali v. Kallakurt Subba Rao 
(2), with which we express our respectful 
concurrence. We are further fortified in 
that soncurrence by the fact that the 
judgment is in accordance with the deci- 
sions of two other High Oourts, those 
of Bombay and Allahabad, and that it is . 
not in conflict with those of the High Court 
of Calontta. Daite Aimaram Hasabnis vy. 
Shankar Dattatraya (3), Madho Ram vy. Nihal 
Singh (4), Beni Singh v. Barhamdeo Singh 
(5). We hold that Article 181 is appli- 
cable and dismiss the appeal against appellate 
order with costs. 
Appeal dismissed, 
M. 0. P. 


(2) 41 Ind. Cas. 268; 32 M. L. J, 455. 

(3) 21 Ind. Cas. 218; 38 B, 32; 15 Bom. L. R. 841. 
(4) 80 Ind. Cas. 494; 88 A. 21; 13 A. L. J. 985. 

(5) 23 Ind, Cas. 211; 19 C. W. N. 473; 22 C. L. J. 66, 


PATNA HIGH COURT. 

First Crvin Appear No. 588 ov 1914. 
December 11, 1917. 
Present: — Mr. J ustise, Roe and Mr, Justice 
Imam. 

Babu JAGDISH NARAYAN PERSHAD 
SINGH AND OTHERS—P LAINTIFES— 
APPiLLANTS 
VETSUS 


Babu MANMATHA NATH DEY AND 


OTHERS — DEFENDANTS— RESPONDENTS, 

Hindu Law—Joint family -Mortgage for necessity 
— Minor members, whether necessary parties to suit on 
mortgage—Mortgage-decree~ Sale—Joint family pro- 
perty, whether passes under snle—Transfer of Property 
Act (IV of 1884}, 3. 90, 

Where a mortgage is effected for family pur- 
poses, it is not necessary to make the minor mem. 
bers of the family parties to the suit on the mortgage. 
[p. 78, col. 2.] 

In order to ascertain what passes upon an execu- 
tion sale upon a decree made against the karta of a 
Mitakshara joint family itis necessary to look, first, 
at the circumstances in which the debt was con- 
tracted, secondly, at the form in which the plaintiff's 
claim was pressed, thirdly, at the decree made, 
fourthly, at the attachment, fifthly, at the sale pro- 
re a and lastly, at the certificate of sale. [p. 79 
col. |, 
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Appeal froma decision of the Subordinate 
Judge, Patna. 

Messrs. Pugh and G. D. Singh, for the 
Appellants. 

Messrs. P., E. Das, Sivanandan Rat, 
Surendra Mohan Das and Gangadhar Das, for 
the Respondents. 

JUDGMENT. 

Ros, J.—Of the plaintiffs in this case 
four are the sons of Lashman Prasad 
Singh, two of whom have recently come 
of age and two arestill minors. Lachman 
Prasad Singh is still alive. He is a pro 
forma defendant, so joined on the allegation 
that he was unwilling to be a plaintiff. 
Joined with these youngmen as plaintiffs 
are the real litigants, purchasers of ten 
annas of one part of tbe property and 
twelve and a half annas of another part. 
The narrative set forth in the plaint is 
that Bishen Dyal Singh was the father 
of Lachmi Prasad and Lachman Prasad 
Singh. In 1866 he found himself in 
difficulties and adopted the usual course of 
executing a benamt mokurrart in favour 
of his son Lachmi Prasad’s father-in-law, 
Parsidh Narayan Singh, in respect of the 
most valuable part of the family property, 
the village Powara, on a rent reserved of 
Rs. 5 per annum. On his death the pro- 
perty passed to Lachmi Prasad and Lachman 
Prasad. They in 1891 and 1892 mortgaged 
the whole of the family property except 
Powara to the defendant No. 1, Manmatha 
Nath Dey, who in 1896 foreclosed the 
mortgage and atter bringing to sale the 
mortgaged property obtained a decree under 
section 90 of the Transfer of Property Act, 
and under that decree bought on the 16th 
of August 1902 Powara said to be worth 
Rs, 80,000 for Rs. 500. On the 23rd 
August 1906 Manmatha Nath Dey sold both 
Powara and the mortgaged properties to one 
Eknath Sahai, in the benamz name of his 
daughter-in-law, anc on the 2lst May 
1908 and the 7th January 1909 Eknath 
Sahai sold these properties to defendant 
No. 2 Jaimurat Koer, 

The plaint then sets forth the history 
of an zara lease granted to Hari Pershad 
Lal and others in 1893 and the snbsequent 
history of the mokurrart lease above meu- 
tioned. These histories are immaterial to 
the decision, save that they indicate that 
any stranger attempting to obtain khas 


possession would find himself at onse in a 
sea of difficulties. 

In the course of the argument mention 
has been made of another mortgage (and 
of execution proveedings in relation to a 
dacree made thereon) in favour of one 
Harbans Narayan Singh. No mention is 
made of this mortgage in the plaint., I 
refer to it here as relevant only as still 
further diminishing the chances of Man- 
matha Nath Dey’sentry into possession of the 
property. 

It was stated incidentally in the plaint 
that Lachmi Prasad Singh was a man of 
dissolute habits, that the money raised by 
him on the mortgages was not utilised 
for the purpose of the joint family, that 
the whole of the proceedings in execution 
of Manmatha Nath Dey’s mortgage decree 
was fraudulent, and that Manmatha, having 
notice of the existence of the plaintiffs 
Nos. 1 and 2 who were alive at the time of 
the proceedings, deliberately omitted to join 
them as defendants in his mortgage suit. 

On the. suit as framed the following 
reliefs were sought:— 

“That it may be held that the mokurrart 
deed, dated the 3lst December 1866, execu- 
ted by Babu Bishen Dayal Singh in favour 
of Babu Parsidh Narain Singh, paternal 
grandfather of the defendants Nos. 5 and 6, 
is collusive and fictitious and is without 
the passing of consideration, that under 
that deed the said Babu Parsidh Narayan 
Sing, and Babu Jagarnath Pershad Singh, 
father of thedefendants Nos. 5 and 6, never 
got possession, nor did Babu dJagarnath 
Singh, father of the defendants Nos. 5 and 
6, and the defendants Nos. 5 to 7 possess 
any rigbt in the property shown in Schedule 
No. 1, nor did the defendant No. 2 or the 
defendant No. 4 also acquire any right 
therein by virtue of the deed of sale, dated 
the 3lst December 1908, and that posses- 
sion by the defendant No, 2 is unlawful. 

“That upon decision of the above points, 
and upon passing a decree and by eviction 
of the defendants Nos. l and 2, the plaint- 
iffs may be awarded possession of the 
properties in suit, shown in Schedules Nos. 
l and 2, and the properties Nos. 2 and 4 
to 13 entered in Schedule No. 3 and that 
possession of the plaintiffs Nos. 1 to 4 in 
respect of the properties Nos. 1 and 3 
entered in Schedule No, 3 may be confirmed, 
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“That if in consequence of the sale pro- 
ceedings, etc., above mentioned or on any 
ground the plaintiffs Nos. 1 to 4 be son- 
sidered tobe dispossessed of the properties 
Nos. l and 3 in any way, in that.case the 
plaintiffs Nos. 1 to 4 may be awarded the 
passing of decree for possession of the proper- 
ties Nos. 1 and 3 out of the properties entered 
in Schedule No. 3. 

“That ifon any ground relief No. 1 be not 

granted, and if the plaintiffs be held to be 
entitled only to redemption in respect of 
the decrees, dated the 24th July 1896 and the 
28th November 1899 and the sales held on 
16 August 1897 and the 15th July 1902 and 
the 16th November 1906, tbe plaintiffs may 
be granted opportunity for redemption, and 
an account of the principal and interest on 
account of the bonds, dated respectively 
the 27th September 1891 and the 28th 
March 1892, may be prepared and upon 
fixing the amount of the income from the 
property in suit received by the defend- 
ants Nos. 1 and 2 with interest thereon, 
and what may be received by them from 
the date of suit to that of decree, may be 
set off against the amount due under the 
said bonds, that thereafter whatever 
surplus amount may be found by the 
account to be justly due to the defendant 
No. 1, or to any defendant to date of the 
decree or toany time the Court may think 
proper, may be caused to be paid by the 
plaintiffs and then order may be passed 
for them to take possession of the property 
in suit or thatthe Court may be pleased 
to pass a decree for redemption in ‘the 
manner or subject to any conditions the 
Court may deem fit and proper that the 
plaintiffs may be awarded right of posses- 
sion by redemption, that if by the account 
any surplus amount be found due to the 
plaintiffs besides possession of the property, 
upon taking Court-fees, may be awarded 
against the defendant or defendants from 
-whom ib may be found due, that the sales 
held on the 16th August 1897 and the idth 
July 1902 and the 16th November 1908 
may be set aside. 

“That costs of suit with interest may be 
awarded to the plaintiffs against the lable 
defendants. That any other relief that 
may in justice be required may be granted 
to the plaintiffs.” 

The learned Subordinate Judge found on 


the fasts that the debts were not son- 
tracted for immoral purposes, that the sale 
proceedings were in order, that the mortgagees 
at the time of their snits upon the mort- 
gages of 1891 and 1892 had no notice of 
the existence of the plaintiffs, and that, 
therefore, the proceedings against Lashman 
Prasad Singh were good proceedings and 
passed the whole property to the auction- 
purchasers. Finding, therefore, that the 
plaintifs Nos. 1 to 4 had no title to the 
property he dismissed the suit. Against the 
decree made the plaintiffs now appeal. 

In appeal it is contended, firstly, that’ 
though the decision in the case of Sheo 
Shankar Ram vy. Jaddo Kunwar (1) hy their 
Lordships of the Judicial Committee pre- 
cludes the argument that where a debt is 
contracted for family purposes if is neces- 
sary to make the minor sons of the family 
parties to the case, it may still be said 
that inasmuch as the village Powara round 
which the whole contest in this Court 
centres was not a part of the mortgaged 
property, it is necessary to examine carefully 
the proceedings under section 90 of the 
Transfer of Property Ast, to ascertain 
whether in fact it was intended to bring 
to sale the property of the whole family or 
only the share in that property of the judg- 
ment-debtor on the record, Lachman Prasad 
Sisgh. Failing success on this ground 
it is suggested that there is upon the 
record a considerable body of evidense 
which will show that Eknath Sahay was 
in a position of confidence as an employee 
of Lachman Prasad Singh, and in that 
position had obtained a special knowledge 
of his affairs and that on well-known rules 
of English equity any purehase made by 
one in his position must enure to the 
benefit of his employer. The trausaction 
assailed is the purchase from Manmatha 
Nath Dey on the 28rd August 1906 of 
Powara, of which the real value is asserted to 
be Rs. 80,000, by Eknath for Rs. 500. Fora 
stranger tke mokurrarit, the tjara and 
Harbans Singh’s mortgage would create a 
hopeless camcu flage. To Eknath by virtue 
of knowledge acquired as Lachman Prasad’s 
employee it would be apparent that the 


(1) 24 Ind. Cas. 504; 36 A. 388; 18 O. W. N. 968; 
16 M. L. T. 175; (1914, M. W N. 593;1 L. W. 695; 
20 C. L. J. 282; 12 AL, J. 1173; 16 Bom. L. R. 810; 
41 L A. 216 (P.O), 


Vol, XLV} 


INDIAN CASES. a9 


JAGDISH NARAYAN PERSHAD SINGH t, MANMATHA NATH. 


desree-holder-auction-purchaser had a clear 
title to direct possession of the property. 
Eknath took advantage of this knowledge 
to make a bargain. His bargain must 
enure to the benefit of the sons of his 
employer, and though he has tranaferred 
his bargain to Jaimurat Koer, this lady 
is the wife of Ram Hari Lal and Ram 
Hari Lal was well aware of Hknath’s 
relationship to Lachman Prasad Singh and 
through Ram Hari Lal, Jaimurat Koer must 
be held to have constructive notice of 
Eknath’s fraud. 
Mr, Pugh’s argument on the first point 
is that though the desision in Sheo 
Shankar's case (1) completely cuts away the 
ground from under his feet with regard to 
any property covered by the mortgage, 
nevertheless a decree under section 90 for 
the sale of properties not covered by the 
mortgaged properties is in the nature of 
a personal decree and under that personal 
decree nothing but the personal property 
of Lachman Prasad Singh passed by the sale. 
The decision of the Judicial Committee in 
the case of Naomi Babu sin v. Modhun 
Mohun (2) is a complete answer to this 
argument. In order to ascertain what passes 
upon an execution sale upon a decree made 
_ against the karla of a Mitakshara joint 
family if is necessary to look, firstly, at 
the circumstances in which the debt was 
contracted, secondly, at the form in which 
the plaintiff’s claim was pressed, thirdly, at 
the decree made, fdurthly, at the attach- 
ment, fifthly, at the sale proclamation and 
lastly, at the certificate of sale. The money 
borrowed from Manmatha Nath Dey was 
taken for the purpose of paying. Govern- 
ment revenue. I can sonseive no family 
interest higher than an avoidance of a 
revenue sale. The plaint (page 33 of 
respondent’s portion) attacks Lachmi Prasad 
as the head and managing member of the 
family. The decree made was against the 
whole interest of the family in the mort- 
gaged property. In the proceedings under 
section 90 the entire Powara village was 
attached, proclaimed and sold. All that 
the minor members of the family can now 
do is to show that the story that the 
money borrowed was taken for the payment 


(2) 13 C. 21; 13 I. A, 1; 10 Ind. Jur. 151; 4 Sar. 
FP, 0. Je 682; 6 Ind. Dec. (N. s.) 510 (P. C.) 


.put an 


of revenue is a myth. It is not even 
suggested in argument that this was so, 
Mr. Pagh’s argument is based upon the 
fact that the sale proclamation describes 
the property to be sold as sixteen annas 
of village Powara, the right, title and 
interest of the judgment-debtor. He suggests 
that the latter phrase limits the former, 
Obviously sixteen annas and the right, 
title and interest of the judgment-debtors 
were intended to be synonymous’ terms, 


It is argued by Mr. Pugh that this 
obvious interpretation is negatived by the 
value set upon the property. I am unable 
to appreciate this argument. Atthe date 
of the sale Lachman Prasad had at the 
time two sons. Mr. Pugh says Powara was 
worth Rs. 80,000 If it was intended to 
accurate value on the individual 
share of Lachman Prasad that value would 
be Rs. 26,666. The valae Rs. 500 was 
estimated not on a «consideration of the 
interests to be sold but upon the hideous 
clouds upon a title to possession, If the 
mokurrurt was genuine the property was 
worth only Rs. 5 per annum. If it was 
not genuine the waradar had to be gon- 
sidered. No one buta lathzal would have 
dared set foot in the village. Manmatha 
Nath Dey was not a Jathial. Rs. 500 was 
a fair value for the privilege of holding a 
certificate of sale of this hornets’ nest. 
There is no substance in the argument 
based upon this valuation. The whole ine 
terest of the joint family was liable for the 
debt and was sold. 


On the second part of the case Mr. Pugh 
realizes that he is arguing a case that was 
not made in the lower Court, but urges 
that on the long series of English decisions 
and Indian decisions on the point, an Appel- 
late Court has the widest jurisdiction to 
give leave to amend the pleadings. This 
is a case, he says, in which poor minors 
have been ill-advised by incompetent prac- 
tioners in the Courts below. This appeal 
to one’s pity is somewhat discredited by 
the fact that these poor minors will, if the 
suit is successful, receive 3% anpas of one 
and six annas of the other property and 
the remainder go to persons who have been 
deliberately brought into this litigation, A 
further reason for viewing this petition for 
amendment of the pleadings with some jack 
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of sympathy is that the person who in 
English Law would be required to contest the 
proceedings of Hknath Sahay would have 
been Lachman Prasad Singh himself. He 
has preferred to stand in the background 
as a defendant. The suggestion that 
Jaimurat Kuer had notice of Ekvath’s 
character and relationship with Lachman 
Prasad Singh is based on such flimsy 
ground that,so far as I can see, the only 
possible result, if the pleas now suggested 
by Mr. Pugh could be proved, would bs a 
decree against Eknath Sahay for a refurd, to 
_ Lachman Prasad as karia of the family, of 

the profits made by him on the purchase of 
Powara from Maumatba Nath Dey. Eknath 
is not a party tothe suit, and Lachman 
Prasad is not a plaintiff. For that reason 
we declined to allow the pleadings to be 
amended, 

There is nothing on the record on which 
Jaimurat Koer can be asked to surrender the 
property to the plaintiffs. Eknath Sahay is 
said to have been a Mukhtar and employee 
in the plaintiffs’ family. He is a notorious 
character and well knownas a practising 
Mukhtar. In what capacity he was employed 
by Lachman Prasad is nowhere apparent 
upon the record. i 

In order to succeed as against Jaimnrat 
Koer on the line taken by Mr. Pugh it 
was necessary to prove: 

(1) that Ekoath Sahay was employed in 
a confidential capacity by Lachman Prasad 
Singh; 

(2) that in the course of that employment 
he obtained special knowledge of Lachman 
Prasad Singh’s affairs: 

(3) that taking advantage of that 
special knowledge he made a purchase from 
Manmatha Nath Dey of his employer’s 
property at a price below ita value, 
and 

(4) that Jaimurat Koer was cognizant of all 
these facts. 

From stray passages in the evidence 
Mr. Pugh has built up an _ ingenious 
structure which, when examined, is found 
to rest on nothing at all. Eknath Sahay 
paid Lachman Prasad’s revenue in 1898. 
So might any Mukhtar. Eknath Sahay 
instructed Pleaders to get Lachman Prasad 
released when arrested for debt in 14905. 
So might any Mukhtar. Hknath was a 
co-agcused with Lachman Prasad in a 


criminal case with regard to an affray or 
riot in connection with Mauza Powara. 
Both were acquitted. How Ram Hari Lal 
could have had knowledge of the:e three 
facts is nowhere apparent, and how, if 
he had knowledge of them, it sould have 
amounted to notice of a frand by Eknath 
Sahay as a confidential agent is even less 
apparent. 

On oase-law the plaintiffs have no cause 
of action against defendant No 1, Manmatha 
Nath Dey. Onthe facts proved they have 
no sause of action against defendant No. 
2, Jaimurat Koer., No relief is claimed 
against defendants Nos. 3, 7 and & No 
title is in the plaintiffs forthe maintenance 
of a suit against defendants Nos. 4,5 and 4. 
The suit was rightly dismissed. I would 
dismiss this appeal with costs. 

IMAM, J.—I agree. 

Appeal dismissed. 


ree, 


MADRAS HIGH COURT. 
Seconp Civit Apresar No. 1278 or 1916. 
January 11, 1918. 

Present :—~Mr. Justice Abdur Rahim and 
Mr. Justice Napier. 
MAHANKALI LAKSHMIAH AND OTHERS 
— PLAINTIFES — APPELLANTS 
vergus 
KARNAM NARAYANAPPA AND OTHERS 


— DEFENDANTS — RESPONDENTS, 

Water rights~Government channel, right to use of, 
for irrigation—-Hasement —Possessoary rights, claim of, 
legality of —Injunction, suit for, to restrain threatened 
interference with possessory rights, maintainability 
of Declaration, prayer for-——Government not impleaded 
as party, effect of—~Specific Relief Act (I of 1877), 
ss, 42, 64, 

Ryotwart landholders can only claim a supply of 
water for irrigation of their lands from a Govern- 
ment channel subject to the right of She Government 
to regulate the distribution and supply in such 
manner as they deem fit. [p. 81, col. 2. 

No easement or prescriptive right can be acquired 
by a person in water in a Government channel when 
that water bas been supplied by Government for 
the purpose of irrigating lands and in fulfilment, of 
the duty cast on them to supply water to lands which 
they classify as wet. [p. 83, col. 2.] 

No person can claim possessory rights in a channel 
and ask for an injunction restraining threatened 
interference with such rights. [p. 82, col. 2.) 

There can be no possessory rights in connection 
with incorporeal hereditaments. Where a right to 


Pio 


Vol, XLV] 


INDIAN CASES, 


$1, 


MAHANKALI LAKSHMIAH V. KARNAM NABRAYANAPPA. 


easement, has not ripened by enjoyment for the 
prescribed period, the person who is in actual 
enjoyment would not get any remedy against any 
person interfering with such nser and enjoyment. 
[p. 82, col. 2.] 

Kondapa Rajan Naidu v. Dwarakonda Surya- 
narayana, 6 Ind. Cas. 266, 84 M. 173, 20 M L. d. 803, 
7M. L T., 352, (1910) M. W. N. 117, doubted, 

Narasappayya v. Ganapathy Rao, 29 Ind. Cas, 255; 
88 M. 280, followed. 

Plaintiffs sued for recovery of certain lands from 
their lessees, the defendants They also asked for 
an injunction restraining defendants from obstract- 
ing the flow of water into their lands from a 
Government channel called the Diguva channel and 
for a declaration of their rights. Plaintiffs did not 
establish any right of easement tn the water in the 
‘channel, but they based their right to the injunc- 
-tion on the ground that, as the defendants, their 
lessees, were enjoying the water in the channel 
ander some arrangement with Government, they 
must bedeemed to have been in possession of the 
right to take water. The Secretary of State was not 
made a party to the suit: 

Held, (1) that plaintiffs were not entitled to the 

- injunction, as they could not be deemed to have had 
such possession as to entitle them to the relief; [p. 
82, col, 2 ] 

(2) that as the Government was nota party, the 
Court could not, behind their back, give the plaintiffs 
the’ declaration asked for. jp. 83, col. i.) 


Second appeal against the desree of the 
Court of the Temporary Subordinate Judge, 
Bellary, in Appeal Suit No. 10 of 1916 
(Appeal Suit No. 18 of 1915 on the file of the 
Distrist Court, Bellary), preferred against 
the decree of the Court of the District 
Munsif, Bellary, in Original Suit No. 521 
of 1910. 

FACTS appear from the judgement, 


Mr. L. A. Govindaraghava Aiyar, for the 


Appellants, contended that thongh they had 
not acquired a right of easement to the water 
in the channel, their lessees, the defendants, 
had had the use of such water for30 years and 
their possession must, in law, be deemed to be 
the possession of the plaintiffs. When that 
right was threatened, the plaintiffs had a 
cause of action for the issue of a-probibitory 
injunction. 

Mr. T. Prakasam, for the Respondents, con- 
tended that the plaintiffs were not entitled to 
the reliefs claimed in the absence of Govern- 
ment. They had no possession, in law, of 
the water, and the defendants’ enjoyment as 
lessees did not constitute the plaintiffs’ 
possession. There was no easement and none 
sould be claimed. 

JUDGMENT. 

ABDUR Raury, J.—The plaintiffs-appellants 


+ 


sued to recover possession of two plots of 
6 


land, 12A and 12B, and asked fora declara- 
tion of their rights and sought to restrain 
the defendante from causing obstruction to 
the flow of water from a channel called 
Diguva Kalava to the lands in dispute. They 
gota decree for possession of the lands 
excepting an acre. There are two questions 
in this appeal—one ‘is whether they are 
entitled to an injunction as prayed for or af 
least to a declaration that they are entitled 
to the use of the water in the Diguva Channel 
for irrigating the lands 12A and 12B and 
the other, whether the judgment of the lower 
Appellate Court with respect to one acre 
disallowed to them is right. 

The channel takes its rise in the bed of a 
river called Pennar. The land of the defend- 
ants is lower than the land of the plaintiffs. 
The channel is admittedly a Government 
channel and the lands of both parties are 
ruotwart. Itseems to be an admitted fact 
that the channel, which is shown in the 


Government Register as the source of supply 


to the land in dispute, is another channel 
called Yerraguntla Kalava and the Diguva 
Channel is shown in the register as the 
source of supply to the defendants’ land. 
The defendants have been in possession of 
the disputed Iands for a long time, about 30 
years or so, as lessees of the plaintiffs, 
During that period they used the Diguva 
Channel for irrigating the lands in suit. It 
would also appear from the evidence that for 
sometime Yerraguntla Channel was in 
disrepair. That might explain the fact why 
the water of the Diguva Channel was used 
by the defendants for irrigation while they 
were in possession of the plaint lands. The 
channel being a Government channel, neither 
the plaintiffs nor the defendants have any 
right to it. Both of them holding wet 
ryotwart lands are entitled to the supply of 
water from the Government for the irriga- 
tion of their lands. Butit is for the Govern- 
ment to distribute the water in any way it 
thinks fit, That proposition has not been 
disputed before us and cannot be disputed 
having regard to the rulings on the subject. 
The case of the plaintiffs, as put before us, 
was, not that they had acquired any right of 
easement by prescription, which the lower 
Court has negatived, but that Government, 
having regard to the practice that has 
obtained within the last 20 or 30 years, 
would have no objection to their using the 
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Diguva Channel for irrigating Survey Nos. 
12A and 12B. It is then contended that the 
defendants have no right to interfere with 
their use of the water of the Diguva Channel 
as they have threatened to do. It is not 
- alleged that the defendants have done any- 
thing on the plaintiffs’ land tointerfere with 
their enjoyment of the water, nor even that 
they have in any way as yet interfered with 
the channel which belongs, as already pointed 
out, tothe Government. The only ground 
for asking for an injunction or for a declara- 
tion is that the defendants bave threatened 
_ interference and claim the right to do so. 
The important point in this connection is 
that the Secretary of State, who is the owner 
of thechannel and against whom alone the 
plaintiffs are entitled to claim a supply of 
water, has not been made a party. The 
plaintiffs have net only not established what 
was their original case, that the channel 
itself belonged to them; but also failed to 
establish that they had acquiredany easement 
or right to take water from this channel 
by _ prescription. They undoubtedly 
have a right to a proper supply of water 
to be secured by the Government. But 
that is quite a different thing from any 
right in the channel itself or to the use of the 
water of this particular channel, If, in a 
case of this nature, we were fo give a 
declaration in favour of the plaintiffs in 
the absence of the Government, we should 
be really deciding the plaintiffs’ right as 
against the Government without Government 
being represented in the suit, Indeed, Mr. 
Govindaraghava Aiyar for the appellants 
did not claim that they (appellants) were 
entitled to such a decree. What he says is 
that the plaintiffs must be held to be in posses- 
sion of this right to take water, and as the 
possessory right has been threatened, they are 
entitled, on the analogy of cases regarding 
possessory rights in land, to a prohibitory 
injunction. In this connection our attention 
has been drawn to aruling of Benson and 
Krishnaswami Aiyar, JJ., reported as Kondana 
Rajan Naidu v. Dwarakonda Suryanarayana 
(1). That case has been considered’ in a 
recent decision of this Court reported as 
Narasappayya v. Ganapathy Rao (2), judg- 


(1) 6 Ind. Cas. 266; 34 M. 173; 20 M. L. J. 808; 7 M. 
L. T. 352; (1910) M, W. N. 117. 
(2) 29 Ind. Oas. 255; 38 M. 480. 


ment in which was delivered by Miller 
and Sadasiva Aiyar, JJ. In that case, 
the learned Judges thought that the decision in 
Kondapa Rajan Naidu v, Dwarakonda Surya. 
narayana (l) might be right on its facts, 
but they held, after a careful and elabo- 
rate discussion of the law, that it was not 
quite accurate to speak of possessory rights 
in connection with incorporeal heredita- 
ments, and laid down that where a right 
to easement has not ripened by enjoyment 
for the prescribed period, the person who 
is in actual enjoyment would not have any 
remedy against any person interfering with 
such user and enjoyment. . They were, there- 
fore, not prepared to endorse a proposition 
to the contrary, if any such proposition 
was laid down in Kondapa Rajan Naidu 
v. Dworakonda Suryunarayana (1). I res- 
pectfully agree with the ruling in Narasap- 
payya v. Gaanpathy Rao (2), but it is 
not necessary to pronounce upon the sound- 
ness of the view propounded in Kondapa 
Rajan Naidu v. Dwarakonda Suryanarayana 
(1) as the facts of the present case are 
clearly distinguishable. Here it was the 
defendants that were, for 20 or 30 years 
before the sunit, using the water of the 
channel in question for irrigating the land 
in dispute which was then in their posses- 
sion. They had lands lower down which, 
strictly according to custom and practice, 
should be irrigated by the Diguva Chanuel. 
We have no evidence here as to the 
arrangement by which the defendants ob- 
tained from the Government water from this 
channel for the irrigation of Survey Nos. 12A 
and 12B. But there can be no doubt 
that whatever the nature of that arrange- 
ment, it was made to suit their own con- 
venience. It is impossible to see how the 
enjoyment of water under such an arrange- 
ment by the defendants would amount in 
law to possession of the channel by the 
plaintiffs. Whether the proposition laid 
down in Kondapa Rajan Naidu v. Dwara- 
konda Suryanarayana (1) is correct or not, 
has to be considered more fully when the 
point directly arises. In the present case, 
the plaintiffs could not in any way be 
said to have been in possession of the 
channel or of any easement with reference 
to it. That being so, there is no authority 
for granting the injunction which they 


seek. The fact is, the plaintiffs have 
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established no right as against anybody in 
the water of this particular channel, what- 
ever rights they may have as against the 
Government for the supply of water to the 
land in dispute. Further I may add that 
so far as the question of declaration is 
soncerned, it isa discretionary remedy and 
the facts of the case are certainly not such 
that we should be justified in granting a 
declaratory decree in the absence of the 
Secretary of State, the owner of the channel. 
On this ground, therefore, I shall hold that 
the Subordinate Judge was right in dis- 
missing the plaintiffs’ claim to an injuns- 
tion, and that they are not entitled to any 
declaration with respect to this chan- 
nel, 

As regards the one acre in Survey No. 
12B, it would appear that there was a 
dispute as to the right to this land sometime 
in 1678. The land was obtainedon Dar- 
khast by the plaintiffs, while the defendants 
claim that they had no right to the patta 
and that they themselves were entitled to 
it. The matter was compromised and the 
claim of the plaintiffs, to that land was 
given up. The defendants remained in 
possession in their own right. The question 
really is whether the defendants have not 
acquired title to the land by adverse posses- 
sion, Mr. Govindaraghava Aiyar contends 
that, according to the defendants, they 
acquired title to the land under a document 
which has been marked as Exhibit II in 
the case and he says that, as it is unregister- 
ed, if cannot give any right in the land 
to the defendants, But on the question of 
adverse possession, we have evidence apart 
from Exhibit JI that- the defendants have 
been in porsession of the land for more 
then 12 years in assertion of their own 
right, and that is sufficient to dispose of 
the question. 

The appeal fails and must be dismissed 
with costs. The memorandum of objections 
is also dismissed with costs, 

Navies, J.—I agree and would only add a 
few words. The lower Appellate Court 
has refused the injunction asked for on 
grounds which my learned brother and 
myself think are not correct, and itis for 
that reason that I wish to state what I 
conceive to be the correst view to take. 
The lower Appellate Court has held that 
as the plaintiffs could not ‘claim against 


the Government the right to take water 
from this channel, therefore, the defend- 
ants were entitled to prevent the plaintiffs 
taking it. That statement of law is to 
be found at page 35 of the judgment, 
where the learned Judge says, “the defend- 
ants who hold land irrigated by the 
channel are entitled to prevent the plaintiffs 
from using the water, to which they have 
no right.” This statement of law is, in 
my opinion, entirely unsound and I agree 
with my learned brother in holding that 
the rights both of the plaintiffs and of 
the defendants to water in respect of the 
ryotwart wet land which they hold are, 
ag has been laid down by this Court time after 
time, the rights to their customary supply by 
whatever means the Government chose to 
put the water on their land. But it appears 
that, in the lower Courts, the claim by 
the plaintiffs for an injunction was put 
on the ground that they had acquired 
some sort of easement, probably by the 
user of the water by the defendants for 
20 years when they were the plaintiffs’ 
tenants. That contention, I agree with 
the lower Appellate Court, is entirely 
unsound. It is impossible for a person 
to acquire an easement in-water ina Govern- 
ment channel when that water has been 
supplied by Government for the purpose 
of irrigating land and in fulfilment of the 
duty cast upon them. te supply water to 
lands which they classify as wet. There- 
fore no easement can possibly be acquired. 
Mr. Govindaraghava Aiyar in this Court 
has put his case on an entirely different 
footing and has asked us to give an 
injunction limited to the time and period 
during which the Government is prepared 
to give the necessary water for this land 
down the channel. The answer to that 
claim isto be found in the judgment which 
has been delivered by my learned brother, 
in which he points out that there is no 
possession here and that there is no 
specific right in particular water in this 
particular channel; and in view of the 
fact that the Government is not a party 
to this suit, it would be inadvisable to 
give any injunction which would necessarily 
be based on a declaration of right when 
such declaration of right can only be 
operative as long as the Government 
thinks it advisable to supply water by 
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this channel, J, therefore, entirely agree 
that this is not a case in which an in- 
junction should be granted and, on this 
ground, I would upbold the lower Appellate 
Court’s judgment. On the other points, I 
am in entire concurrence with the view 
expressed by my learned brother. The appeal 
is dismissed with costs. 
Appeal dismissed. 


M.0.P, 


PUNJAB CHIEF COURT. 
MISCELLANEOUS Frest UIVIL APPEAL No. 2170 
or 1916. 

December 13, 1917. 
Present:—Mr, Justice Chevis and Mr. Justice 

l Shadi Lal. 
KISHEN DAS AND oraers—APPELLANTS 
VETSUS 


OFFICIAL LIQUIDATOR, DOABA 
BANK, LTD., IN LIGUIDATION—- 
RESPONDENT, 

Company ~ Liquidation — Question decided by 
liquidating Court, whether can be re-opened by regular 
suit—Review of order by lower Court after dismissal of 
appeal, legality of. 

The Legislature never intended that matters should 
_ ‘be decided twice over, once by the liquidating Court 
and then again by the regulat Courts, Therefore, 
a question “which has once been settled by the 
liquidating Court, cannot be re-opened by a regular 
suit. [p. 85, col. 21 

When an appeal from an order has been: dismissed 
by a higher Court, the lower Court cannot review its 
order. fp. 85, col. 1 

WMiseallanedus. first appeal from the order 
of the Additional Judge, in _charge of 
liquidation work, Lahore, dated the 18th 


July 1916. 

Messrs, Herlert and Madan Ga for the 
Appellants. 

Mr, Santanam, for the Respondent. 

JUDGMENT.— This is an appeal from 
the order of the liquidation Judge refusing 
leave to the appellants to bring a regular 


suit to obtain a declaration that a sum of- 


Rs. 45,000 deposited with the Doaba Bank 
of Amritsar should have priority over 
ordinary debts due by the Bank. 

The circumstances in which this sum of 
Rs. 45,000 were deposited are described 
in the ordor of the lower Court. The 


‘should have priority, 


given a hearing either in 


liquidators recommended that this deposit 
and on Ist April 
1914 the liquidating Judge passed an order 
in these terms: “as this repayment is object- 
ed to by nearly all the depositors I am 
unable to sanction it. The Directors would 
be well advised if they institute an inter- 
pleader suit because then the whole law 
will be dissussed and the question will be 
finally decided by a ruling of the Chief 
Court.” 

No suit was filed as suggested and later 
on comes another order of the liquidating 
Judge, dated Ilth January 1915, definitely 
refusing to give preference to the debt. 
Apparently nobody was present in Court 
when this order was passed except one 
Karam Chand, the head olerk of the 
liquidators. No notice was sent to the 
appellants, who were the persons primarily 
concerned, 

Against this order of the liquidating Judge 
an appeal was lodged by the present ap- 
pellants. 

This appeal was dim aaa by a Division 
Bench of this Court as barred by limitation. 
(Sea the sase published as Bishan Das v, 
Liquidator of the Doaba Bank, Ltd. (1).] The 
creditors then applied to the liqnidating Judge 
asking for leave to bring a regular suit 
to get a decree declaring their claim to 
be entitled to priority over other claims. . 

On this the liquidating Judge passed 
the order now under appeal, holding that 
thongh the question was not res judicata, 
if was doubtful whether he as liquidating 
Judge could go into the question again, 
seeing that an appeal from the order of 
llth January 1915-had been rejected by 
the Chief Court, and holding further that the 
question was one primarily for desision by the 
liquidating Court and that no gocdreason was 
shown why that Court should divest itself 
of its jurisdiction and hand over the matter 
to another Court for decision. 

The learned Advocate for the appellants 
strongly urges that the order of llth 
January 1915 was passed without notice 
to his clients, and that so they have never 
had a chance of being heard, and that 
justice demands that they should be 
the liquidating 
Court or in some other Court, 
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We will assume for the purposes of 
argument that the appellants have a good 
case on the merits, and that had they 
been given due notice they micht have 
advanced sound arguments before the 
liquidation Judge for claiming priority for 
their debt, and that the said Judge in 
passing the order of IAlth January 1915 
without giving notice to the appellants 
made a mistake, which was an injustice to 
the appellants. But still we think it wrong 
to say that the appellants have been 
deprived of their fair chance of a hearing. 
Against the order of 11th January 1915 
they had a right of appeal and in pur- 
sunance of that right they preferred an 
appeal to this Court. Through their 
dilatoriness this appeal was filed too late, 
and so the appeal, which, according to our 
assumption, should, and presumably wonld, 
have succeeded on the merits was dismissed. 
The result was that the order of llth 
` Jannary 1915 stood. How after this the 
liquidating Jadge could again consider the 
question we are quite at a loss to under- 
stand. When an appeal from an order has 
been dismissed by a higher Court the 
lower Court cannot review its order. The 
dismissal of the appeal means that the 
order of the lower Court has been con- 
firmed (though not necessarily on the 
merits), and after that the order ranks as 
the order of the higher Court. It is not 
such a very rare thing to see an appeal, 
which on the merits would stand an 
excellent chance of succeeding, thrown out 
on the ground of limitation; in sneh a 
case the lower Court’s order or desree is 
not confirmed on the merits, but neverthe- 
less the order then ranks as the order of 
the higher Court and the lower Court 
cannot review it. We hold then that after 
the appeal from the order of the llth 
January 1915 had been dismissed by this 
Court the liquidating Judge could not 
re-open the question. For the appellants 
it is urged that the order of the llth 
January 1915 was not an order passed 
against them, and that they need not 
have appealed. We ean only say that 
even though the order was not passed on 
an application presented directly by them 
(though apparently the liquidators who 
presented the application did so on their 
behalf and at their instance) their interests 


were adversely affected by the order, and 
that if they wished to contest it they 
were bound to appeal. Their grievances 
were that they had not had a hearing, 
and that the order was wrong in law; 
they lost their right to a hearing on 
these points by their dilatoriness in present- 
ing their appeal. 

The other question for decision in the 
case is whether the liquidating Judge 


‘should have given them leave to bring a 


regular suit. For the respondents it is 
urged that the liquidating Judge and the 
ordinary Courts have concurrent jurisdiction, 
and that it is only in eases where the 
liquidating Jadge thinks that for some 
reason or another a dispute can be settled 
better by regular suit than in liquidation 
proceedings that the liquidating Judge 
gives leave to persons to lodge a suit 
against the Company, and that when a 
matter has once been decided by the 
liquidating Julge there is an end of the 
matter, unless the liquidating Judge’s 
decision is upset on appeal. These argu- 


ments seem to us perfestly correct. I£ the 
liquidating Jndge’s order is wrong the 
aggrieved party can appeal. If he does 


not appeal, or if his appeal fails, there is 
an end of the matter. We see no reason 
whatever to suppose that the Legislature 
ever intended that matters should be 
decided twice over, once by the liquidating 
Court and then again by the regular 
Courts, To hold otherwise would lead ta 
absurd. results. Suppose that the appaal 
from the order of the llth January 1915 
had been dismissed by this Court, the 
highest Court in the Province, not on the 
ground of limitation but on the merits: 
would if not then be absurd to re-open 
the question ina District Court of jurisdic- 
tion inferior to that of this Court? We 
hold that the question, having been settled 
by the liquidating Court, oannot be re: 
opened by a regular suit 

In conclusion we note that Mr. Herbert 
contends that the order of lat April 1914 
gives the appellants leave to bring a 
regular suit. It cartainly says the Directors 
(the present appellants) would be well- 
advised fo bring an  interpleader suit, 
Apparently the Judge who passed this 
order had vague ideas as to the nature 
of an interpleader suit; but this is merely 
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an expression of opinion, and does not 
amount to a formal permission. It is, of 
course, quite possible, or we may even say 
probable, that, if on Ist April 1914 
permission to bring a regular suit had 
been asked for, permission would have been 
given, but no such permission was asked 
for and we cannot hold that permission 
was given. 

The appeal fails and is dismissed with 
. costs, 


Appeal dismissed, 


MADRAS HIGH COURT. 
Civitn APPEAL No, 30 oF 1917, 
November 23,1917. ~ 
Present:—Mr. Justice Abdur Rahim 
and Mr. Justice Oldfield. 
LAKSHMANAN CHETTY— Pratntite— 
APPELLANT 
Versus 


NAGAPPA CHETTY AND ANOTHER 


— [EFEN DANTE — RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXX, r. 9, 
applicability of—Partnership—Suit by one rartner 
against another or between firms having common 
partners for recovery of monies due on accounts, mains 
tainability of. 

No suit lies as between partners or between firms 
having common partners for recovery of monies 
without asking for accounts. [p. 87, col. 1.] 

Karri Venkatareddi v, Kollu Narasayya, 1 Ind, Cas. 
384; 82 M. 76; 19 M. L. J. 10; 4M.L. T. 456, Thiru- 
vengada Mudaliar v. Sadagopa Mudaliar, 7 Ind. Cas, 
811; 34 M. 112: (1910) M.W. N. 446; 8 M. L. T. 281, 
20 M. L. J. 987, Soxkanadha Vannimundar v. Kokka. 
nadha Vannimundar, 28 M, 344, distinguished, 

Kashinath Kedari v. Ganesh, 26 B. 739; 4 Bom. L. 
R. 625, Chunder Sikhur Biswas v. Ram Buksh 
Chetlungee, 1 C. L. R. 545, followed. 

Order XXX, rule 9, Civil Procedure Code, con- 
templates the possibility of suits between a firm 
and one or more of the partners therein and guits 
between firms having one or more partners in 
common, but it does not profess to lay down when 
and under what circumstances such suits would 
be entertained and it is not within the scope of the 
Civil Procedure Code to lay down any such 
proposition, fp. 87, col. 1.] 

Appeal against the decree of the Court of 
the Temporary Subordinate Judge of Siva- 
ganga, in Original Suit No. 26 of 19 6, 

Mr. K. V. Krishnaswamt Adyar, for the 


Appellant, 
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Mr. K. Rajah Atyar, for the Respondents. 

JUDGMENT.—This is a suit instituted 
to recover a sum of Rs. 8,000 and odd from 
the defendants. The plaintiff and the father 
of the defendants were partners in a firm, 
at frst called R. M. 5. L. P. P. and after- 
wards changed into R. M. S. L. S. This 
firm sarried on business in Soomangai and 
Kyato. The plaintiff had also a firm of his 
own at Rangoon. 

The case of the plaintiff is that his 
Rangoon firm called R. M.S. L. advansed 
sums of money on different occasions to the 
defendants’ firm of which he himself is a 
partner, that the latter firm was dissolved 
long before the institution of the suit, and on 
taking accounts as between the plaintiff’s 
firm and the defendants’ firm it was found 
that a balance vf Rs, 25,000 and odd was 
due to the plaintiff’s firm. The sontract 
between the plaintiff and the father of the 
defendants with relation tothe partnership 
was that the plaintiff was to have th share 
and the father of the defendants <th share 
and we may also take it, so far as we can 
gather from the pleadings, that the plaintiff's 
share of the liability was ths to ith of the 
defendants’ father’s. The plaintiff sues to 
recover, not the entire sum of Rs. 25,000 and 
odd which was found to be due from the R., M. 
S. L.S, firm to the plaintiff's firm, but ith of 
that sum on the basis that his liability 
being to the extent of the #ths, the defendants 
would only be liable for {th of Rs. 25,000 and 
odd, and that nothing is due to anybody 
else from the R. M. S. L. S. frm. It is 
not proved that there are any other debts 
due from that firm. But we may take i 
to be proved that there are outstandingt 
in respect of a decree debt due to ths 
R.M 8.1.8. firm and otherwise. The question 
is whether a suit of this character is main- 
tainable. 

The plaintiff is practically suing himself and 
his partner, and he says that for the debt 
due to himself th of that liability falls upon 
him. That is to say, he really seeks to 
establish a certain liability against the de- 
fendants on the basis of accounts. The de- 
fendants do not admit that upon the taking 
of the entire account, the amount due would 
be that claimed by the plaintiff. It may 
be said on behalf of the plaintiff that if 
there were any other assets due to the R. M, 
S. L. S, firm, the only difference which jt 
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would make would be thatthe plaintiff will 
have his share of tHose assets as well. But 
that does not by any means conclude the 
question. 

We may take it that one partner can sue 
another in certain cases, such as the one 
which this Court had to deal with in Karri 
Venkatareddi v. Kollu Narasayya (1). There 
the defeudant partner was sued upon a 
special agreement to hand over certain pro- 
missory notes and other documents to the 
plaintiff. In such a suit no question of 
accounts arose. It was, therefore, held that 
to entertain a suit of that character could 
in no way work injustice to the defendant 
partner. The cases referred to in Thiruvengada 
Mudaliar v. Sadagopa Mudaliar (2) and 
Sokkanadha Vonnimundar v. Sokkanadha Van- 
nimundar (8) are different cases. In these, 
the suits were to recover a share of a 
particular item of pa.tnership assets after the 
dissolution of partnership and the decisions 
lay down the principle and the conditions 


under which sush suits willlie. They have 
no bearing on the present case. 
Mr. K. Y. Krishnasami Ayyar, the 


learned Vakil for the appellant, relies very 
strongly on the provisions of Order XXX, rule 
9 of the Civil Procedure Code, which says this 
. Order ‘shall apply to suits between a firm and 
one or more of the partners therein and 
to suits between firms having one or more 
partners in common; but no execution shall 
be issued in such. suits except by leave of 
the Court, and, on an application for leave 
to issue such execution, all such accounts 
and enquiries may be directed to be taken 
and made and directions given as may be 
just.’ Now all that can be said is that 
this rule contemplates the possibility of 
suits between a firm and one or more of 
the partners therein and suits between 
firms having one or more partuers in com- 
mon. But it does not profess to lay down 
when, and under what circumstances, such 
snits would be entertained, and it would 
not ordinarily be within the scope of the 
Civil Procedure Code to lay down any such 
proposition. Therule in question only lays 
down that if such suits are entertained, the 

A aes Cas. 384; 82 M. 76; 19 M. L, J. 104 M. 

(2) 7 Ind. Cas 811; 84 M. 118; (1910) M. W. N. 


446: 8 M. I». T, 231; BOM, L. J. 987, 
(3) 28 M. 344, 
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procedure to be followed is that set out 
in the Order. 

On the other hand, we have been re- 
ferred to at least two cases which seem 
direstly to bear on the point, Kashinath 
Kedari y. Ganesh (4) and Chunder Sikhur 
Biswas v. Ram Buksh Ohetlungee (5). The 
fasts of those cases are very similar to the 
present case, and it was held that such 
suits would not lie. 

We must, however, say that we do not 
understand the reasons given by the Sub- 
ordinate Judge in support of his view on 
this question. He says that it is shown 
by the evidence that there are some assets 
belonging to the firm and, therefore, the 
suit ought to have been instituted against 
the assets. We do not understand what 
the learned Subordinate Judge means. He 
could have been right if he had held 
that a suit like this could not be entertained 
as the plaintiff has not asked for accounts, 
But there is no meaning in his saying 
that the suit ought to have been ‘against 
the assets’. He also desided against the 
plaintiff on other grounds, namely, that 
certain entries in books of accounts filed 
by him had not been proved; and, even 
if proved, they would not be snfficient in 
law to support his case. It is unnecessary, 
in view of what we have expressed as 
regards the maintainability of the suit, to 
pronounce any opinion on that question, 
We dismiss the appeal with costs. 

Appeal dismissed, 


M. O. P, 
(4) 26 B. 739; 4 Bom. L. R. 526. 
(5) 1 0. L, R. 545. 


COURT OF THE FINANOIAL COMMIS. 
SIONER, PUNJAB, 
Revsnun årPgeaL No, 10 or 1917-18. 
February 19, 1918, 
Present: —Mr, Maynard, F. ©. 
Chaudhri MASHIR ALI~ 
APPELLANT 
versus 
Malik CHIRAGH KHAN— 
RESPONDENT. 
Lambardari Rules, 7. 15 — Appointment of lam barda 
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on death without heirs of last inceumbent—-Matters to be 
considered—Callector, discretion of, interference with. 

Where a lambardar dies without heirs, the ques- 
tion of the appointment of a successor should be 
dealt with under rule 15 of the Lambardari Rules as 
though it were a case of the first appointment of a 
lambardar. 
“An officer making an appointment under rule 16 
of the Lambardari Rules is at liberty to consider all 
matters which may reasonably be regarded as 
relevant to the suitability of an appointment, and 
he is expected to decide between rival candidates 
according to the general balance of their respective 
claims and of the administrative advantages, or 
disadvantages, of appointing sach respectively. If 
he exercises his discretion ina reasonable manner, 
neither ignoring any portion of those matters which 
he ought to consider, nor perversely running 
counter to the general sense of the rule, his decision 
ought to ba allowed to stand, andthe mere fact that 
an appellate or revising officer takes a different view 
of personal claims is nob a good reason for upsetting 
or modifying that decision. 

Appeal from the order of the Commis- 
` sioner, Multan, dated the 22nd Ostobsr 1917. 
Mr, Mukand Dall, for the Appellant. 


Bakshi Tek Uhand, for the Respondent. 


JUDGMENT.—L have heard Connsel for 
the parties. There is no claim on the part 
of either to succeed as heir to the late 
headman, and No. (8) in the grounds of 
appeal is misleading in this respect. The 
case is as, observed by the Commissioner, 
one to be dealt with under rule 15, as though 
it were a case of the first appointment of a 
headman. : 

Rule 15 specifies four matters for oon- 
sideration. Bat these four matters are not 
the only matters to be ,taken into account. 
They sare to be taken into account “among 
other matters,” as the first sentence of the 
rule shows. An officer making an appoint- 
ment ig at liberty to consider all matters 
which may reasonably be regarded as relevant 
to the suitability of an appointment, and 
he is expected to decide between rival 
candidates according to the general balance 
of their respective claims and of the ad- 
ministrative advantages, or disadvantages, 
of appointing each respectively. If he exer- 
sises his dissretion in a reasonable manner, 
neither ignoring: any portion of those mat- 
ters which he ought to consider, nor per. 


versely running counter to the general sense ` 


of the rule, his desision ought to be allowed 
to. stand; and the mere fact that an appel- 
late or revising officer takes a different view 
.of personal claims isnot a good reason for 
upsetting or modifying that decision, © 
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The Colleator had tha facts regarding ~ 
the property and services of the rival 
candidates -before him, and Malik Chiragh 


“Khan is evidently a well-known man, being 


a retired military officer of distinction and 
a considerable landed proprietor in the. 
Colony. The order of appointment mentioned 
the fact that “there is an old feud between 
him and the other lamdardar L, Girdhari 
Lal,” and observed: ‘Jn fast Malik Chiragh 
Khan has a great many feuds. He shonld 
not be appointed /ambardar in this chak so 
Jong as it can be helped.” 

Against the Collector’s order appointing 
Mashir Ali (who appears at the present 
time to be the owner of 6 squares in the 
paiti, while Malik Chiragh Khan is the owner 
by purchase of the other eight} Malik 
Chiragh Khan appealed to the Commis- 
sioner. The Commissioner found that he 
owns more property than Mashir Ali, and 
that his services and those of his son are 
equal or greater than those of Mashir Ali 


and his forefathers, and also that his 
influence in the neighbourhood is consider- 
able. He also observed that Malik Chiragh 


Khan is not to be blamed in the matter of his 
feud with Girdhari Lal. He, therefore, set 
aside the Collestor’s order and appointed 
Chiragh Khan. 

The Collector’s further remark that 
Malik Chiragh Khan hasa great many 
feuds, and should not be appointed lambardar 
in this chak so long as it can be helped, 
was overlooked, or at all events not 
specifically dealt with in the Commissioner’s 
order. 

The Collector gave full consideration to 
the claims of the parties, and assigned 
a definite reason for not selecting the present 
respondent. Since he neither ignored any of 
the considerations which the rule requires 
him to take into ascount, nor gave a decision, 
which could be describedas perverse or un- 
reasonable, bet ween the claims, taken each as 
a whole, of the two parties, his decision 
should not have been reversed upon appeal. 
I, therefore, accept the present appeal and 
restore the Collector’a order appointing the 
appellant. I give the costs of the pre- 
sent proseeding in favour of the - appel- 
lant. 

l Appeal accepted. 


Vol. XLV] 
NARAYAN NAIR V. CHERIA KATSIRI KUTTY. 


MADRAS HIGH COURT. 
Civin Reviston Partion No. 519 or 1917, 
February 1, 1918. 
Present: —Mr. Justice Oldfield and 
Mr, Justice Sadasiva Aiyar. 
P. NARAYAN NATR AND OTHERÉE 
—- DEFENDANTS — PETITIONERS 
versus 
A. P. M. CHERIA KATHIRI KUTTY 


— PLAINTIFE— RESPONDENT, 

Civil Procedure Code (Act F of 1908), O. VIZ, r. 
JO—Pluint, return of, for presentation to proper 
Court— Presentation to Uourt indicated, whether bars 
right of appeal—Pre-emption, suit for, valuation of — 
Suits Valuation Act (VII of 1887), s.3 (1)-—Court 
Fees Act (VII of 1870), s. 7 (v)— Madras Civil Courts 
Act (III of 1873), s. 14. 

A party who complies with an order of Court 
returning a plaint to be filed inthe proper Court 
by filing it in the Court indicated in the order does 
not forfeit his right of appeal against the order 
returning the plainut. 

The proper valuation of a suit to enforce a right 
of pre-emption is, in uccordance with section 14 of 
the Madras Civil Courts Act, that fixed in the 
manner provided by section 7 w) of the Court Fees 
Act. 


Petition, under saction J15 of the Act 
of 1905, praying the High Court to revise 
the order of the District Court, North 
Malabar, in Civil Miscellaneous Appeal 
No. 4 of 1917, preferred against the order of 
the Court of the Additional District 
Munsif, Tellicherry, in Original Suit No. 36 
of 1916, : 

Mr. K. P. M, Menon, for the 
{ioners, 

Messrs. C. Madhavan Natr and P. Appu 
Nair, for the Respondent. , 

JUDGMENT.—The plaintiff-respondent 
frst Sled bis plaint in the Distriet 
Munsif’s Court. When it was returned, he 
filed it in the Subordinate Court and it 
was returned again. He appealed to the 
lower Appellate Court against the order 
of return by the District Munsif; and 
-© the first question is whether by electing 
to file his plaint in the Sabordinate 
Court, he forfeited his right of appeal. It 
has been held that he could do so in Bens 
Madhub Das v. Jotindra Mohan Tagore (1). 
Bat that decision was donbted in pbatkunta 
Nath Dey v. Nawab Sakimullu Bahadur (2) 
and was dissented trom by one of us 
and another learned Judge of this Court 


> 


(1) 5 ©. L. J. 680; 110, W. N. 765, 
ý (2) 6 C. L. J. 647 at p. 556; 12 0, W. N. 590. 


Peti- 
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in A. A. O. No. 403 0£1914. We do not 
find in Order XLI or XLIIL of the Civil 
Procedure Code any recognition of the prin- 
siple that any such election as may have taken 
place in the case before as affects the right of 
appeal. We, therefore, hold that an appeal 
lay to the lower Appellate Court. 

On the merits the question is whether a 
suit to enforce a right of pre-emption 
should be valued for the purpose of 
jurisdiction with reference to the gross 
value of the property or otherwise, the 
lower Appellate Court having held that 
it should be valued with reference to the 
net valueafter the amonnt of encumbrances 
on it has been deducted. Under section 3 
(1), Suits Valuation Act (VII of 1837), 
Losal Governments are empowered to make 
rules for determining the value of land 
for purposes of jurisdiction in the suits men- 
tioned in the Court Fees Ast, section 7 (27); 
and suits such as that before us are 
so mentioned. Under section 6, when 
such rules are made section 14 in Madras 
Civil Courts Act (IIL of 1873) is to be 
deemed repealed. Section 14 no doubt 
refers to the subject-matter of snits for 
land, etc. But it is not, in our opinion, 
possible to accept the argument that the 
subject-matter includes only immediate 
rights to possession and not such rights 
relating to lands as pre-emption, when 
the contrary is indicated clearly by the 
last mentioned provision of the Snits 
Valuation Act. We, therefore, hold that the 
proper valuation is, in accordance with 
section l4 of the Madras Civil Courts 
Act, that fixed in the manner provided by 
the Court Fees Act, section 7 (e). It is 
not disputed that so valued the suit will 
be within the District Munsif’s jurisdiction, 
We, therefore, agree with the District Judge’s 
decision and dismiss the petition with 
costs. 

Petition dismissed. 


M G. P. 
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PUNJAB CHIBF COURT. 

First Cryin Appear No. 1442 or 1914, 
May 26, 1917. 
Present:—Mr. Shah Din, Chief Judge, and 
Mr. Justice LeRossignol. 
RAMJI DAS—P.tatntize—APPELLANT 
VETSUS 
DURGA PARSHAD AND orgErs— 


DEFENDANTS— RESPONDENTS. 

Hindu Law —Adoption—Orpran boy, whether can be 
ndopted-— Will in favour of adopted son, construction of 
Widow, power of, to dispose of property inherited 
from father—Collaterals, rights of. 

According to Hindu Law no other than the father 
or mother can under any circumstances give a boy 
in adoption. An orphan boy, therefore, cannot be 
adopted, [p. 92, col. 2,] 

Bhagabat Pershad v Murari Lal, 1 Ind. Oas, 427; 15 
OG. W. N. 624;.15 C. L. J. 97, distinguished. 

Where a Will is made in favour of an adopted son 
and the adoption is held to be invalid, the question 
ig whether the mention of the devisee in the Will 
as an adopted son is merely descriptive of the per- 
son to take under the Will, or whether the assumed 
fact of his adoption is the reason, and motive of the 
bequest, and a condition of it. ip. 93, col. 2.] 

Where a Hindu widow, who had no authority from 
her husband, adopted a son and subsequently made 
a Will in his favour, in which after reciting the fact 
of adoption she stated that she was making the Will 
“with a view to remove subsequent disputes arising 
in connection with the management ofthe property 
of the family”: 

Held, that the validity of the adoption was not 
a condition precedent tothe devisee taking under 
the Will, and that in spite of the adoption being held 
invalid the devisee was entitled to the property 
which the widow had power to dispose of by Will, 
[p. 96, col. 1.] 

Property inherited by a Hindu widow from her 
father is not, strictly speaking, her stridhan and a 
collateral of her husband has, therefore, no locus 
standi to contest her power of disposition in respect 
of such property. [p. 95, col. 1.] 


First appeal from the decree of the 
Divisional Judge, Delhi, dated the 14th 
March 1914, decresing claim in part. 

The Hon’ble Mr. Muhammad Shafi and 
Mr. Santanam, for the Appellant. 

Mehta Bahadur Ohand and Mr. Tarlochan 
Das Khanna, for the Respondents. 

JUDGMENT.—One Chhote Lal, a 
Bania of Delhi, died sonless on the 31st 
Ostober 1909, leaving a widow Musammati 
Kashmiro. On the 29th March 1911, 
Musammat Kashmiro executed a registered 
deed by which she adopted an orphan 
boy, named Durga Parshad, in accordance 
with the alleged instructions of her 
deceased husband Chhote Lal. In the 
said deed it was declared that Durga 
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Parshad would be the owner of the moveable 
and immoveable property that had devolved 
upon Musammat Kashmiro. from her 
husbaud and her father. On the 17th 
June 1311 Musammat Kashmiro executed 
a registered Will in which, after setting 
forth in detail the properties which she 
had inherited from her father and also 
those that had come into her possession 
from her husband, she stated as fol- 
lows — 

“With the permission of Lala Chhote 
Lal, my husband, t have adopted Durga 
Parshad, minor, under a deed of adoption, 
dated the 29th March 191] , and registered 
on the 3lst March 191}, on behalf of my 
husband. I have also performed his 
Baryan ceremony.. The said boy is my 
haw * 3 * * 

{do hereby, while 
of sound health and 
of my senses = l 
make a Will in favour of Durga Parshad, 
minor, adopted son of Chhote Lal, my 
husband d . sg * . * witha 
view to remove subsequent disputes arising 
in connection with the management of the 
property of the family to the following 
a Tect:— 

(1) As long as I am alive, | shall be 
owner of the whole of my property, 
moveable and immoveable * * * * 
When I pass away, the legatee will be 
bound to perform my funeral and other 
ceremonies. 

(2) As the legatee is a minor, I appoint 
(here follow the names of four persons) 
as guardians of the said minor for 
carrying on the management’ of the 
property. * 

* 


in the enjoyment 
in full possession 
+ * * * 


* 3 % 49) 


(5) * * * When the said 
adopted son attains the age of maturity 
he will be given proprietary possession of 
the whole of the moveable and immoveable 
property left by me which would be 
forthcoming at that time + * *á 

* š * a ry men 

Musammat Kashmiro died on ‘the 12th 
September 1913; and on the llth Novem- 
ber 1913 the suit which has given rise 
to the present appeal was instituted by 
Ramji Das, who is tle sole surviving 
male collateral of Chhote Lal, deceased 
husband of Musammat Kashmiro, against 
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Durga Parshad and three of the executors 
named in Musammat Kashmior’s Will, for 

(1) a declaration that Durga Parshad 
had not in fact been adopted and that, 
if adopted, his adoption was invalid ; 


(2) a declaration that § Musammat 
Kashmiro had no power to make the Will, 
dated the 17th June 1911, that the Will 
was invalid, and that the plaintiff was 
the lawful heir to the estate left by 
Chhote Lal and Musammat Kashmiro. 


The defendant Durga Parshad pleaded, 
inter alia, that the plaintiff was not in 
possession of all the properties in suit 
which had been left by Chhote Lal and 
Musammat Kashmiro, and, therefore, a suit 
for a mere declaration did rot lie; that 
the plaintiff had no locus standi to sug 
in respect of the property which 
Musammat Kashmiro got from her mother 
under a Will, as he was not an heir to 
that property; that Musammat Kashmiro 
had adopted the defendant Durga Parshad 
under the authority of her deceased 
husband Chhote Lal; that the adoption 
was valid; and that she had full power 
to bequeath the properties obtained by 
her from her husband and from ber 
mother. 


We may note here that ata subsequent 
stage of the litigation it appears to have 
been admitted by both parties that the 
house in Ambala and two houses situate 
in Kucha Latta Shah, Delhi, which form 
part of the properties in dispute, had been 
inherited by Musammat Kashmiro from 
her father and had not come to her under 
a Will of her mother (page 93, lines 5 
and 6 of the  paper-book). Oa the 
pleadings of the parties the lower Court 
drew seven issues, which are as follows 
(page 48) :— 

(1) Does the 
lie P 

(2) Is the plaint insufficiently stamped P 

(3) Is plaintiff a relative of Chhote 
Lal and has he a locus standi to sue ? 

(4) Were the house in Ambala and 
the two houses in Kasha Lattu Shah 
acquired by Musammat Kashmiro from her 
mother P 

(5) If she sueceeded her father to 
this property, has plaintiff as a relative 
of Chhate Lal any locus standi to sue P 


suit for declaration not 
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(6) Did Chhote Lal give Musammat 
Kashmiro authority to adopt Durga 
Parshad P 

(7) Did she in fact adopt him ? 

Later on an additional issue was drawn 
in the following terms (page 65) :— 

“Had Durga Parshad no father or 
mother alive at the time of his alleged 
adoption ; and if so, does this fact invalidate 
the adoption P ” 

On the more material of issues set out 
above the lower Court has held as 
follows :— 

(1) that the plaintiff's suit for a mere 
deslaration 1s maintainable ; 

(2) that the plaintiff is a sollateral of 
Chhote Lal, deceased, and has a locus stardi 
to bring the present snit ; 

(3) that inasmuch as the house in 
Ambala and the houses situate in Kucha 
Lattu Shab were admittedly inherited by 
Musammat Kashmiro from her father, she 
had fall power to dispose of the said 
houses by Will, and the plaintiff, as a 
collateral of her deceased husband, had 
no right to contest her power of disposition 
regarding the said houses ; 

(4) that Chhote Lal had given no autho- 
rity to Musammat Kashmiro to adopt the 
boy Durga Parshad; and 

(5) that the adoption of Darga Parshad 
by Musammat Kashmiro was invalid on the 
grounds— 

(a) that he had been adopted by Musammat 
Kashmiro withontthe express orim- 
plied anthority of her husband; and 

(b) that he was an orphan boy at the 
time of the adoption and conld not, 
therefore, be given in adoption under 
Hindu Law; 

(6) that although the adoption of Durga 
Parshad was invalid, the Will made in 
his favour by Musammat Kashmiro was 
valid and operative after her death in 
regard to the three houses. inherited by 
her from her father. ‘ 

Upon these findings the lower Court 
has decreed the plaintiff's suit, except as 
regards the house in Ambala and the 
two houses in Kucha Lattu Shah, in respect 
of which it has held that the bequest%of 
Musammat Kashmiro is perfectly valid, and 
to this extent only the plaintiff’s suit has 
been dismissed. 

The plaintif has preferred an appea] 
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to this Courb in regard to the three 
houses just referred to; and the defendant 
Durga Parshad has filed oross-objections, 
under Order XLI, rule 22, Civil Procedure 
Code, against that part of the decree 
of the lower Court by which it has 
granted the plaintiff (with the exception 
noted above) the declarations asked for 
by him. The questions which we have 
to decide in this appeal are:— 

(1) whether the present suit for a 
mere declaration is or ts not maintainable ; 

(2) whether Durga Parshad was adopted 
“by Musammat Kashmiro under the authority 
of her deceased husband, and’ if he was 
so adopted, whether the’ adoption was valid 
' under Hindu Law; 

(3) if the adoption in question is 
invalid, whether the Will made by 
Musammat Kashmiro on the 17th June 
1911 is also invalid on the ground that 
the Will was made in favour of Durga 
Parshad in his sole capacity as adopted 
son, the fact of his alleged adoption being 
the sole reason and motive of the bequest 
in question, _ 

Upon the first _ question, we find no 
dificulty in holding that the suit is 
maintainable in the form in which it has 
been instituted. It is no doubt true that 
some of the moveable property to which 
the suit relates is in possession of the 
defendants (page 47), but 
Counsel has expressly given up the claim 
in regard to that property before us, 
The rest of the moveables in suit are 
said to be in the possession of the Nazir 
whe was appointed by the District Judge, 
Delhi, curator under Act XIX of 1841 in 
November 1913; and we are clearly of 
opirion that the suit for a declaration in 
respect of such moveable property is 
maintainable. So far as the immoveable 
property in dispute is concerned, it was 
admitted in the written statement of the 
defendants that house No. 5 was in 
possession of the plaintiff and houses Nos. 
3 and 6 in possession of third parties 
(page 44). The only dispute was as to 
the possession of houses Nos. 1, 2 and 4, 
which were claimed by the 
to be in the possession of their tenants, 
On this point, however, the defendants 
have adduced no evidence at all; whilst, 
on the other hand, the plaintiff bas gone 
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into the witness-box and deposed that 
the said houses are in his possession 
through his tenants Manohar Lal and 


Kundan Lal who had exeented leases in 
his favour, We -hold, therefore, that none 
of the properties in suit are in possession 
of the defendants, and that a suit for a 
mere declaration is maintainable by the 
plaintiff. 7 
With respect to the second question, 
upon the view that we take of the case 
it is unnecessary to decide whether Durga 
Parshad had been adopted by Musammat 
Kashmiro with the express or implied 
authority of her deceased husband. Assume 
ing that he was so adopted, in our 
opinion, the adoption in question was 
invalid on the short ground that Durga 
Parshad being an orphan boy at ‘ the 
time could not be given in adoption under 
Hindu Law by his grand-unele Sheo Dial, 
who is a party to the deed of adoption, 
dated the 29th Mareh 1911. In his 
Hinda Law, page 130, Trevelyan says: — 
“Under no circumstances can any other 
than the father or mother give a boy in 
adoption. A step-mother, a brother and 
a paternal grandfather have no power to - 
give in adoption, The power to give a 
son in adoption cannot be delegated to 
any person; but a father or mother may 
authorize another person to perform the 
physical act of giving a son in adoption 
to a named person.” 
Similarly, Rama Krishna in’ his Hindu 
Law, Volume I, says (page 112):— 
“According. to Hindu Law if is only the 
father that oan give a son in adoption, 
and in case he is incompetent, the mother 
can giye him in adoption. No other 
person can give a son in adoption.” 
See also pages 113, 117 and 187 of the 
same Volume; Mayne's Hindu Law, &th 


Edition, paragraph 132, pages 167—170; 
and Mulla’s Hindu Law, 2nd Edition, 
page 366. 


The learned Pleader for the defendant 
Durga Parshad has relied, in support of 
the alleged validity of his client's adoption, 
on the desision of the Calcutta High 
Court in the case of Bhagnbat 
Pershad v. Murari Lal (1). The facts of 
that case were véry peculiar. In 1873 an 


(1) 7 Ind. Cas. 427; 15 0, W. N. 524; 15 0. L J, 97. 
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orphan boy, named Murari Lal, was given 
in adoption to a Hindu widow by his 
brother Hazari Lal; and since the date 
of adoption Murari Lal bad been in 
possession of the properties left by the 
widow’s husband as his adopted son. 
Upon a suit being instituted in 1906 by 
-a reversionary heir of the widow’s husband 


in which the validity of the adoption 
of Murari Lal was contested on the 
ground that he being an orphan 
boy sould not have been validly 


given in adoption by his brother Hazari 
Lal, the learned Judges of the High Court, 
after referring to certain cases in which 
the maxim quod fieri non debet, factum valet 
had been held toapply to cases of adoption, 
went on to observe as follows:— 

‘To disturb the adoption now would, we 
think, be to do grave injustice to the person 
adopted, Murari Lal, by destroying his 
civil status after ib had beén accepted for 
forty years, and we are, therefore, led to 
the conclusion, though not without consider- 
able hesitation, that in the present case the 
maxim (of factum valet) may be applied, and 
that we should not hold that the adoption 
was invalid because it was made by the 
elder brother, the father and the mother 
of the person adopted being then dead, 
On this ground, therefore, we are of opinion 
that the suit must fail.” The. italics in the 
above passage are ours. 

The facts of the present case are differ- 
ent from those of the case just cited; and 
there are no reasons whatever for applying 
the maxim of factum valet to the present 
litigation to the extent of accepting the 
validity of the adoption of Darga Parshad, 
in the face of the clear doctrine of Hindu 
Law that a Hindu boy cannot be validly 
given in adoption by any one except his 
father or mother. We hold, therefore, that 
the adoption of Durga Parshad by Musam 
mat Kashmiro was invalid. 

This brings us to the question as to 
whether, the adoption of Durga Parshad 
“by the widow being invalid, her Will, dated 
the 17th June L9LL, by which she be- 
queathed her own property to Darga 
Parshad was also invalid on the ground 
that his adoption was the sole reason and 
motive for the baquest. In support of his 
contention that the Will in question was 
invalid on the ground stated, the Isarnet 
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Counsel for the plaintiff relied on Fanindra 
Deb Ratkat v. Rajeswar Das (2), Lali v. 
Murlidhar (3), Karamst Madhowji v. 
Karsandas Natha (4), Rango Balaji v. 
Mudiyeppa (5) and Surendro Keshub Roy 
v. Doorgasoondery Dossee (6). In Fanindra 
Deb Raikat v. Rajeswar Das (2) one of the 
questions involved was whether a person, 
who was alleged to have been validly 


‘ adopted according to the custom of the 


family but whose adoption was found to 
be invalid, was entitled to succeed to the 
estate of the alleged adoptive father under 
a Will (angilrar patro) executed by him in 
favour of the adopted son subsequent to the 
adoption, 

At page 483 of the report their Lordships 

of the Privy Counsil say:— 
l ‘There is some evidence in this case 
of a family custom forbidding alienation 
by gift, and consequentiy by Will, but their 
Lordships do not propose to enter into the 
question whether there is sufficient proof 
of it, as they have come to the conolusion 
that, as Jogendra had no power to adopt 
a son who would succeed to the estate, it 
did not pass to Rajeswar by the angzlrar- 
pairo. Their Lordships feel no difficulty 
about Rajeswar being sufficiently designated 
as the object of the gift, although the 
adoption may not be valid. They think 
the question is whether the mention of 
him as an adopted son is merely des- 
criptive of the person to take under the 
gilt, or whether the assumed fact of his 
adoption is not the reason and motive of 
the gift and indeed a condition of it, The 
words are:— 

“'I authorise you by this angilrar-gatre 
to offer oblations of water and pinda to 
me and my ancestors after my death by 
virtue of your being my adopted son. 
Moreover, you shall become the proprietor 
of all the moveable and immoveable pro- 
perties which I own and which I may leave 
behind; you shall become entitled to my 


(2) 11 C.463; 12 [. A, 72; 4 Sar. P.C, J. 610; 9 Ind, 
Jur. 277; 5 Ind. Dec (x. 8.) 1068. 

(3) 28 A. 488; 3 0. L. J. 594; 8 Bom. L. R. 402; 3 
A. L.J. $15; 10 0. W. N. 730; 38 I. A. 97 (P.C), 

(4) 23 B. 271; 7 Sar. P, O. J. 427; 12 Ind. Deo.(x, 2.) 
180. 

(5) 23 B. 296; 12 Ind Dec. (N. s.) 197. 

(6) 19 C. 513; 19 I. A, 108; 6 Sar. P. 0. J. 150; 9 
Ind. Des. (N. 8.) 786. 
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dena-pawna (debts ard dues) and ycu and 
your sons and grandsons shall enjoy them 
agreeably to the custom of the family.’ 
He isto make the offerings by virtue of 
being an adopted son, and ‘moreover’ te 
is to become the proprietor, This is ‘to 
be the consequence of the adoption. In 
fact the angilrar-patro only states what 
would have happened without it. The 
distinction betweeu what is description only 
and what is the reason or motive of a 
gift or bequest may often be very fine, but 
it is a distinction which must be drawn 
from a consideration of the language and 
the surrounding circumstances.” 

It is clear from this passage in the 


judgment of their Lordships of the Privy 


Counosil that it has to be decided in each 
particular case, after a consideration of the 
language of the, relevant documents and 
the surrounding circumstances, whether the 
distinction between what is description only 
and what is the reason or motive of a gift 
or bequest, as pointed out by théir Lord- 
ships, exists or not in that case. In 
Lali v. Murlidhar (8) their Lordships of 
the Privy Couneil, following the rule laid 
down in Fanindra Deb Ratkat v, Rajeswar Das 
(2), held that the intention of the testator in 
who had bequeathed his pro- 
perty to a boy, named Murli Dhar, whom 
he had adopted several years before in 
virtue of a special custom, was to give 
his property to Murli Dhar as his adopted 
son capable of inheriting by virtue of the 
adoption; and that, as the adoption was 
invalid according to general Hindu Law, 
and not warranted by family custom, it 
gave him no right to inherit, and the 
gift or Will, therefore, did not take effect, 
The same principle which has been laid 
down in the above mentioned cases has 
been enunciated by the Judicial Committee 
‘of the Privy Council in Surendro Keshub 
Roy v. Doorgasoondery Dossee (6) and Karamst 
Madhowji v. Karsandas Natha (4) and 
Rango Balaji v. Mudzyeppa (5). 

The question for decision in the present 
case is, whether Musammat Kashmiro made 
the Wil, dated the 17th June 1911, in 
fayour of Durga Parshad simply and solely 
` because be had been already adopted by her 
under the alleged authority of her deceased 
husband; in other words, whether his adop- 
tion was the reason and motive of the 
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bequest, and its validity a condition pre- 
cedent to his: capacity to succeed under the 
Willto the property owned by Musammat 


Kashmiro in her own right iu contradis-- 


tinction to thé property left by her deceased 
husband and held by her in her capacity as his 
widow. We have carefully considered the 
Janguage of the deed of adoption, dated the 
29th March 1911, and that of the Will, 
dated the 17th June 1911; and reading the 
two deeds in the light of the oral evidence 
on the record and of the surrounding 
circumstances, we have come to the follow- 
ing conclusion. Musammat Kashmiro had 
no authority whatever, expressor implied, 
from her deceased husband to adopt the 
boy Durga Parshad. She adopted him 
under the iffluence of Durga Parshad’s 
grand-uncle and certain other persons who 
were interested in defeating the reversion- 
ary claims of the present plaintiff. After 
executing the deed of adoption, dated the 
29th March 1911, Musammat Kashmiro 
came to entertain, grave doubts as to whe- 
ther the device of adoption would be success- 
ful as against the present plaintiff; and 
she was, therefore, advised to execute a 
Will in favour of Durga Parshad in 
which the adoption of the boy was .to 
be referred to by way of formal con- 
firmation of what had been done by her 


‘before, but, in addition to it, she was to 


devise specifically and in detail (a) the 
properties which had been inherited by her 
from her own father; (b) properites which 
had come into her possession from her 
deceased husband. It has been admitted 
in argument before us that if the adoption 
of Darga Parshad by Musammat Kashmiro 
had been valid, he would have succeeded 
immediately, on the execution of the deed 
of adoption, dated the 29th March 1911, 
to the properties left by her husband 
Chhote Lal; but that he would not have 
had an immediate right of succession to 
the properties which had been inherited 
by Musammat Kashmiro from her own 
father. -It seems to us that by executing 
the Will, dated the 17th June 1911, what 
Musammat Kashmiro intended to do was 
to place beyond dispute the right of Durga 
Parshad to succeed to the property in- 
herited by her from her own father in 
the event of the adoption of the boy 
being held invalid, which would carry 


+ 
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with it the legal consequence of depriving 
him of succession to Chhote Lal’s property. 
It is thus clear to our minds that the 
bequest in dispute was made by Musammat 
Kashmiro to Durga Parshad, because she 
wanted him.to succeed to her own property 
referred to in the Will not merely by virtue of 
his adoption as the son of her deceased hua- 
band, but quite apart from, and independently 
of, his capacity of such adopted son. The 
adoption of the boy was not tha reason 
and motive of the bequest, nor was its 
validity a condition precedent to the be- 
quest taking effect; the underlying motive 
of the bequest was that Durga Parshad 
should succeed at least to Musammat 
Kashmiro’s own property after her death 
in ease his adoption, for some reason or 
other, was found to be invalid, as Musam- 
mat Kashmiro had, in view of the facts 
within her own knowledge, strong reasons 
for thinking that the factum of the adoption 
or its validity would not stand examina- 
tion. Upon these grounds the present 
case is clearly distinguishable from the 
Privy Council decisions cited befure us by 
the learned Counsel for the plaintiff; and 
we hold that the Will, dated the 17th 
June 191], was not invalid simply be- 
sause the prior deed of adoption, dated 
the 29th March 1911, did not confer on 
the boy the status of a validly adopted 
son. 


There remains the subsidiary question 
as to whether Musammat Kashmiro had 
power under Hindu Law to bequeath to 
Durga Parshad the Ambala house and the two 
houses in Kucha Latin Shah which she had 
inherited from her father. It is indisput- 
ably clear upon the authorities that the 
honses in question having been inherited 
by Musammat Kashmiro from her father 
were not, strictly speaking, her stridhan 
according to Hindu Law, a proposition 
which was not disputed before us by the 
plaintiff’s learned Counsel; and it is equally 
clear that the plaintiff, who is a collateral 
of Musammat Kashmiro’s husband, bat is in 
no way connected with her father’s family, 
has no locus standt to contest her power 
of disposition in respect of the property 
in question. 


For the foregoing reasons we maintain 
the decree of the lower Court and dismiss 


both the appeal and the cross-objectiona with 
costs. 
Appeal dismissed. 


MADRAS HIGH COURT. 

Lerrers Parent Appeau No. 74 oF 1917, 
November 27, 1917, 
Present:—Mr. Justice Bakewell and Mr, 
Justice _Kumaraswami Sastri, 
GOVINDASAMI PLLLAI—Peritioser— 

APPELLANT i 
vresus 
Tas MUNICIPAL COUNCIL, 
KUMBAKONAM—Responpenr, 

Civil Procedure Code (Act F of 1908), O. XXXII, 
r. 5 (d), scope of-—Puuperism, enquiry trio —JTurisdiction 
to determine doubtful questions of law—Limitation, 
decision on question of, legality of. 

Order XXXIII, rule 6(d), Civil Procedure Code, 
applies only to cases where the allegations of the 
petitioner do not show acause of action and it 
precludes an elaborate enquiry into doubtful and 
complicated questions of law during the enquiry 
into pauperism. [p. 95, col. 2.] 

A question cf limitation cannot be determined at 
the stage contemplated by Order XXXIII, rule 5, 
especially if its decision depends on the taking of 
evidence. [p. 96, col. 2.] 

Appeal under clause 15 of the Letters Patent 
against the judgment and order of Mr, Justice 
Spencer, dated the 27th March 1917 reported 
as 42 Ind. Cas. 519, in Civil Revision Peti. 
tion No. 887 of 1916, praying the High Court 
to revise the order of the Court of the Princis 
pal District Munsif, Kumbakonam, dated the 
5th February 1916, in Original Suit No, 1251 
of 1915. 


Mr. K. Ramachandra Ayyar, for the 
Appellants. 

Mr. N. Rujagopala Ohartur, for the 
Respondent. 

JUDGMENT.—We are of opinion that 
the District Munsif was not justified in 


determining a question of limitation, as to 
which there has been considerable difference 
of judicial opinion, upon an application to 
sue in forma pauperis, Order XXXITI, rule 
5 (d), applies only to cases where the 
allegations of the petitioner do not show 
a cause of action, and we think that this 
should appear clearly upon the face of 
the petition. 


We have been referred to cases where 
; 
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it was held that the Court can go into 
the question of limitation to see if the 
petitioner has a subsisting cause of action. 
The cases do not deside that an elaborate 
enquiry into doubtful and complicated 
questions of law should be raised at the 
stage contemplated by Order XXXIII, rule 
5. The pauper has no right of appeal if 
the decision on the question of law is 
wrong. We do not think it neeessary to 
decide the question of limitation at this 


stage. This should form the subject-matcer 
of an issue. 
In the present case, moreover, the 


question of limitation may depend upon 
the construction of the contrast between 
the parties, and it is possible that other 
evidence may be admissible as to the 
rights of the parties to the deposit made 
by the applicant, and we think that such 
matters should not be considered by the 
Court at this stage. 

The appeal is allowed, the order of the 
‘District Munsif is set aside and the petition 
is remanded for disposal according to 
law. The costs in the Civil Revision Peti- 
tion No. 887 of 1916 -and this Letters 
Patent Appeal will abide the result of the 
Suit, , 

Appeal allowed, 
M. O. P, 


PUNJAB CHIEF COURT., 
Secoxp Civit APPRAL No. 596 ov 1917. 
October 17, 1917. 
` Present: —Mr. Justine Leslie Jones, 

NANDU AND orHers—Derenpants— 

APPELLANTS 
tersus 
PUNJAB SINGH AND OTHERS — PLA rires-— 

RESPONDENTS. 

Custom—Abadi deh—Alienation-——Non-proprietors, 
right of, to sell sites—Mauza Tuto Mazara, District 
Hoshiarpur. 

In Mauza Tuto Mazara, District Hoshiarpur, nou- 
proprietors have by custom the right to sell their 
sites. [p. 98, col. 2. ] 

Second appeal from the decree of the 
District Judge, Hoshiarpur, dated ‘the 2&th 
Novemher 1916, 
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Lala Madar Gepal, for the Appellants. 
Mr. Vaughan, for the Respondents. 


JUDGMENT.—The fasts of this case 
are briefly as follows:—Defendants Nos. 1 
and 2, who are Khatris, sold the house 
and site in dispute to defendant No. 3, a 
Brahman, who re-sold 2/3rds to defendants 
Nos. 4and 5 who are comparatively recent 
proprietors. The- plaintiffs are Jats; and 
they sued for the dispossession of the 
vendees, alleging that defendants Nos, 1 and 
2 had no right of alienation. The Munsif 
held that Tuto Mazara, where the property 
in dispute is situate, is not a gasba bnt a 
village and that the right of alienation nf 
sites by the non-proprietary body is not 
established. The District Judge concurred 
in this finding, but granted a certificate 
on the point of custom. On the basis of 
that certificate the alienees have preferred 
a second appeal to this Court. 

It may be remarked at the outset that 
having regard to the fact that the -alienees 
are themselves village propriators and 
the plairtifis have no better title, having 
failed to establish the claims which they 
set up, (a) that they were the original 
owners of the site and (b) that the site 
belonged to their Patti, they ought not to 
have obtained a decree for more than joint 
possession, 

As regards the merits of the case, the 
District Judge was evidently in considerable 
doubt as to whether on the evidence 
adduced he ought not to have found that 
a custom of right of alienation was estab- 
lished, and the finding at which he arrived 
was based mainly on a comparison of the 
facts of this case with those detailed in 
Maya Das v. Jan Muhammad (1) and - 
Khudayar v. Kapur Singh (2). In the 
earlier of those cases evidence has been 


‘adduced regarding 31 sales and 26 mort- 


gages; in the second case 97 ‘deeds had 
been filed of which 20 specifically referred 
to the site as included in the sale, butin 
none was the Sale-deed registered, although 
in many of them registration was compulsory 
by law. In the present case according to. 
the District Judge documentary evidence 
regarding 32 sales and 49 mortgages and 
gifts was put forward. 


(1) 13 P. R, 1889, 
(2) 50 P. R. 1889. 


Vol. XLV] 
NANDE ©, PUNJAB SINGH, 


“The documents on the record relate to 
27 sales, 5 mortgayves with possession, 36 
mortgages without possession, 5 gifts and 
agreements regarding rights in such 
property. The District Jadgé thought that 
ir the present ease the evidence could not 
be said to be stronger than that under 
consideration in the cases of 1889, 

Of the sales now under consideration 12 
have been registered, and there is no case 
in whioh registration was not obtained 
where it was compulsory. 

Though there may be some Jat non- 
proprietors’ in the village; the’ main pro- 
prietary body is admittedly Jat and it has 
not been suggested that any of the sales 
which were effected in favour of Brahmans 
were of doubtful value because those Brah- 
maus were members of the proprietary 
body. There is only one sale which is in 
favour of a Jat and there are only three 
sales effected by Jats. All the rest are 
sales effected by obvious menials such ae 
Chamars, potters, barbers, blacksmiths and 
carpenters in favone of other persons of 
similar class or by persons who are pre- 
sumably non-proprietors, and even residents 
of other villages, 

Again, in the great majority of cases the 
sales refer not merely to a house “or even 
materials but to the sitei itself. Indeed 
there are constant references to the fact 
of a courtyard being also sold; and in 
some cases the sales relate even to vacant 
sites. There is not a single ease from 
which it could be inferred thatthe inten- 
tion was to sell the materials only, 

Thé question now in dispute came before 
‘the Courts in 1880 and it was then held 
by the Munsif, an Extra Assistant Com- 
missioner, that-the right of alienation by the 
non-proprietary body was fully established. 
The District Judge has stated that he is 
not prepared to attach ‘much importance to 
this decision, partly bécause it is that of 
a Munsif and was not carried on appeal 
to a higher Court, and partly because he 
regarded it impossible that any number of 
instances sufficient to prove auch a custom 
could have been put forward in that year, 
He has also referred to two later decisions 
as weakening the value of the desision of 
1880. ` 

I am, however, unable to see how the 
considered decision of 1850 is affected by the 
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later casas in which the question of the right of 
alienation was not in issue. Both of them 
related to cases in which the proprietors 
were suing to eject trespassers who had 
taken possession of abandoned sites. 

Nor do I think that the desision of 1880 
has been appreciated at its true value. In 
that case a house had been in possession 
of a Brahman family for many years. The 
direct line becoming extinct, the honse was 
sold to certain Jat proprietors by the col- 
laterals of the last occupant, Other Jats 
obtained forcible possession and the vendees 
accordingly brought the suit, 

Amongst other lines of defence it was 
pleaded that non-proprietors could not 
alienate their sites, and a local commission 
igsued with the result that the Munsif, who 
wrote a clear and careful judgment, came 
to a confident finding that the right of 
alienation was fully established. He did 
not rely only on the’ instances sited but had 
before him the statements of three Lambar- 
dars to the effect that the non-proprietary 
body .had a full right of alienating their 
sites; and he remarked in his judgment that 
ultimately this plea was given up by the 
then defendants. It ts to be noted that 
one of the said Lambardars was the father 
of one of the plaintiffs in the present 
Gaze. 

This being so, bis perhaps not surpris- 
ing that the defendants, who failed to 
establish their other pleas, should not 
have carried the case to a higher Court on 
the pointof custom; and if appears to me 
that the judgment loses none of its force 
merely because 15 was not afficmed on appeal. 
There was, then, in 1830 a direst challenge 
to the rights of the proprietary body 


Jas a whole, and I do not think that it 


woull be legitimate to assume that the 
numerous alenations which haye since 
taken place were effected with the con- 
sent of the proprietors, tacit or otherwise. 
The traffic in open sites points direstly to a 
contrary conclusion, Tt appears to me 
rather that af least since 1880 the rights 
of the non-proprietary body in matters of 
alienation have been recognised as valid and 
unassailable. 

Although, moreover, the lower Courts have 
concurred in holding that Tato Mazira is 
nota town or a gasba but is stilla village, 
it is one of considerable size, and it has a 
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bazar. No doubt, as the Distriot Judge 
points out, it does not appear in the list of 
principal towns and villages in the Hoshiar- 
pur District, as shown in a comparatively 
recent map prepared by a late Deputy 
Commissioner. But it is, nevertheless, the 
kind of place in which it might be reason- 


ably expected that a custom of disposition ` 


by von-proprietary body would establish 
itself, 

No doubt, again, there is no provision in 
the waitb-ul-arz of Tuto Mazara relating to 
the power of non-proprietary residents to 
make valid transfers of their houses by gale, 
but the same thing was true in the well- 
known case of Bilgah, a village of the 
neighbouring Jullundur District, Ramjı Das 
v. Hamir Uhand (8). In that case there 
was evidence to show that formerly a non- 
proprietary resident had no such power. 
There were 102 cases there in which 
transfers of their houses had been made by 
non-proprietary residents and in only eight 
of them had disputes arisen. The best that 
could be said of the decision of these 
disputes was that on the whole they were 
in favour of the right of the non-proprietary 
residents. It was remarked ‘that the village 
had much increased under British rule and 
is now more like a gasba .than an ordinary 
agricultural village, and a practice has grown 
up, and has for a long time prevailed, for the 
. non-proprietary residents to sell-their houses 
without the consent of the proprietors of the 
sites; but it is usual in these oases for the 
vendor or vendee on the occasion of a sale to 
pay a small fee or nazar to the proprietor of 
the site in recognition of his proprietary 
right and to prevent disputes arising.” 

The present case is stronger in that there 
is no allegation that the non-proprietors pay 
such nazars; and there has only been one 
dispute in which the contesting proprietors 
conspicuously failed. Tuto Mazara is certainly 
much smaller than Bilgah but here as there 
& practice may well have grown up, and 
have for a long time prevailed, according to 
which the non-proprietors have acquired the 
right which they have so long asserted; and 
in my opinion the statement of the Lambar- 
dars in 1880 is an exceedingly strong proof 
that the said custom was already recognised 
in that year, 


(8) 9 P. R. 1882, 
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Accordingly I hold that in the case of 
Tuto Mazara the right of the non-proprietors 
to sell their sites is established by the 
evidence on the record. I,- therefore, accept 
the appeal and dismiss the plaintiffs’ suit 
with costs throughout. 

Appeal accepted. 


MADRAS HIGH COURT. 
Seconp Civit Appear No. 1098 or 1916. 
November 29, 1917. 
Present:—dustice Sir William 
Ayling, Kr., and Mr. Justice 
Phillips. 

SRINIVASA UPADY A— PLAINTIFE—~ 
APPELLANT 
versus 
RANGANNA BHATTA (prap) AND OTHERS 
— DEFENDANTS— RESPONDENTS. 

Easements Act (V of 188%), s 15— Belongs to 
Government’, meaning of —Servient tenement, transfer 
of, by Government to private individual, after 40 years’ 
enjoyment of easement by dominant owner, effect of — 
Easement, acquisition of, against transferee. 

The words ‘belongs to Guvernment’ in the last 
paragraph. of section 15 of the Easements Act, 
refer not to the time of suit but to the time 
during which the easement 18 enjoyed. [p. 99, col. 1.] 

Where, therefore, after 40 years’ enjoyment of an 
easement as against Government, the latter transfers 
the property to a private party, the easement 
does not become absolute, but the person claiming 
it must make good his title by 20-years’ enjoyment 
against the transferee after the transfer. [p. 99, col. 


1. ; 

Semble.—Where the 60 years’ period has nearly 
expired during Government ownership of the land 
and the land is then transferred by Government to 
a private party the acquisition of the easement 
might be held to be completed if the deficiency was 
made up by subsequent enjoyment against the 
transferee. [p. 99, col. 1.) 

Second appeal against the decree of the 
Court of the District Judge of South Kanara 
in Appeal Suit No. 286 of 1915, preferred 
against that of the Oourt of the District 
Munsif, Udipi, in Original Suit No. 126 
of 1914, 

Mr, E. Y. Adiga, for Mr. B, Sttarama Rao, 
for the Appellant. 

Mr. K. Sundara- Row, for the Respond- 
ents. 

JUDGMENT,.—The subject of dispute ig 
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an easement claimed as acquired by pres- 
Cription. The servient tenement belonged 
to Government till 2 years before suit and 
was then assigned by Government to the 
defendant. At the time of assignment the 
easement had been exercised only for 30 or 
40 years and had, therefore, not become 
absolute as against Government. Appel- 
lant contends that the transfer of ownership 
had the effet of rendering it absolute, inas- 
much as the servient tenement became the 
property of a private individual against 
whom the previous 30 or 40 years’ enjoy- 
ment would be suffisient under section 15 of 
the Easements Act. 

. The point is a rovel one and is not 
covered by authority. But we think appel- 
lant’s contention cannot be admitted. We 
think the words “belongs to Government” 
in the last paragraph of section 15 must 
refer, not to the time of suit, but to the 
time during which ‘the easement is enjoyed. 
An’ easement can only be acquired by 20 
years’ enjoyment against a private person 
or by 60 years’ enjoyment against Govern- 
ment. Here neither condition ia satisfied. 
It may be that where the 60 years’ period 
has, nearly expired during Government 
ownership of the land and the land is then 
transferred ty Government to a private 
party, the acquisition of the easement might 
be held to be completed when the deficiency 
was made up by subsequent enjoyment 
against the transferee, but subject to this 
the person claiming the easement must 
make good his title by 20 years’ enjoyment 
against the transferee after the transfer. 

If we adopt the view contended for by the 
appellant, we should: have to hold that the 
transfer of the servient tenement by a 
private owner to Government would have 
the effect of destroying any easement right, 
which had teen legitimately acquired by 
20 years’ enjoyment but which bad not been 
enjoyed for the period of 60 years required 
as against Government. 

The appeal is dismissed with costs. 

Appeal dismissed. 
MOP. 
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PUNJAB CHIEF COURT. 
Sseconp Civin ArreaL No. 2107 or 1916. 
July 24, 1917. 

Present: Mr. Shah Din, Chief Jadge. 
KAPUR CHAND—-PLAINTIFF—APPEL- 
LANT 
VETSUS 
NARINJAN LAL—Derenpant— RESPOND- 
ENT. 

Limitation Act (IX of 1908), s 19—Acknowledg- 
ment— Deposition made by defendant, whether acknow- 
ledgment. 

A deposition made by the, defendant ina pre- 
vious case but not signed by him or by an agent 
duly authorised by him in that behalf does not 
fulfil the requirements of section 19 of the Limitation 
Act and does not, therefore, amount to a valid ac- 
knowledgment of liability within the meaning of that 
section. [p. 100, col. 1.] : 

Second appeal from the: decree of the 
Additional District Judge, Karnal at Ambala, 
dated the 17th June 1916. 

Bakshi Tek Ohand and Lala Sangam Lal, 
for the Appellant. 

Lala Moti Sagar, R 3., for the Respondent, 

JUDGMENT.--The ` sole question for 
decision in this second appeal is whether 
the defendant respondent can be held to 
have made a valid acknowledgment of 
liability in respect“of the promissory note 
sued upon by the plairtiff-appellant within 
the meaning of sectiow 19 of the Limitation 
Ast— 

(a) in the deposition made by the defend. 
ant on the 380th June 1913 before Mr. 
LeRossignol, Divisional Judge of Ambala, in 
Appeal No. 263 of 1918, Munna Laly. Narinjan 
Lal; and 

(b) in the written statement filed by the 
defendant on the 2nd July 1912 in Original 
Suit No, 47 of 1912, Munna Lal v. Narinjan 
Lal. 

As regards the deposition made by the 
present defendant before Mr. LeRossignol 
on the 30th June 1918, it is not signed 
by the defendant or by an agent duly 
authorised by him in this behalf;and the 
ease of Allah Ditta v. Karam Chand (1) is 
authority for holding that the deposition 
in question does not fulfil the requirements 
of section 19 of the Limitation Ast. In 
support of his contention that the defend- 
ant’s deposition, though not signed by him, 
must be held to contain a valid asknow. 
ledgment of liability as required by section 

(1) 10 Ind, Cas. 142; 194 P. W. R. 191); 161 P, L, 
R 1911. 
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19 aforesaid, the learned Pleader for the 
plaintiff-appellant has relied on Ram Ditta 
v, Ibrahim-ud-Din (2) and Gul Muhammad v. 
Akbar (3) and Jeba v, Ohaman (4). 
These rulings have no material bearing on 
the point before me, which is directly covered 
by the decisions in the ease of Allah Ditta 
v. Karam Chand (1) above referred to. I hold, 
therefore, that the deposition of the de- 
.fendant-respondent, dated the 30th June 
1913, does not amount to a proper acknow- 
ledgment of liability by the defendant and 
cannot save limitation. 

As regards the second contention, v7z., 
that the pleas of the defendant in the 
case of Munna Lily. Narinjan Dal sontain 
a valid acknowledgment of liability, I have 
no hesitation in agreeing with the District 
Judge that this contention is wholly un- 
tenable. All that the second plea of the 
defendant, on which reliance is placed, 
means is that the defendant wanted the 
plaintiffs to produce the promissory note 
to which reference was made in the con» 
cluding sentence of their plaint. No specifi- 
cation of the promissory note is contained 
either in “the plaint or in the pleas, 80 
that it is impossible ` to say whether the 
promissory note referred to therein was the 
promissory note which is now sued upon. 
The mere fast that the defendant called 
upon the plaintiffs to produce the: promissory 
note adverted to in the plaint is insufficient 
to establish an acknowledgment of liability 
in respect of the promissory note which is the 
foundation of the present claim. 

For these reasons I maintain the judgment 
and decree of the District Judge and dismiss 
the appeal with costs, 


4 


Appeal dismissed, 
(2) 122 P. R. 1889. 
(3) 145 P. R. 1889, 
(4) 16 P. R. 1891, 


PATNA HIGH COURT. 
Seconp Cıvıc Appear No, 357 or 1915. 
November 19, 1917. 

Present: —Sir Edward Chamier, Kr., 
Chief Justice, and Mr. Justice Roe. 
RAGHUNATH DAS —APPBLLANT 
versus 


JHARI SINGH—Resporvent. 


Appeni-—Decrea for posression and. remand for aste r+ 
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tainment of mesne profits—Court-fee payable on appeal. 

Plaintiff’s suit for possession and mesne profits 
wus dismissed by the first Court. On appeal, the 
lower Appellate Court held that the plaintiff was. 
entitled to possession and sent back the case to 
the first Court for-ascertainment of mesne profits and 
for passing a decree: 

Held. (1).that the lower Appellate Court in fact 
reversed the decree of the first Court and should 
have passed a decree for possession in favour of 
the plaintiff and sent the case to the first Court for 
enquiry as to mesne profits; 

(2) that the order of the lower Appellate Court 
must be considered as a decree in favour of the 
plaintiff and the defendant’s appeal against it must 
be considered as an appeal against an appellate 
decree and must bear Court-fee accordingly. 

Appeal from a decision of the Additional 
District Judge, Patna, dated the 25th January 
1916, setting aside the decree of the Subordi- 
nate Judee; Patna, dated the 12th Desember 
1914. 

JUDGMENT.—This appeal was filed as 
an appeal from an order of remand. Order 
XLILI, rule 1 (x) is referred to. The respond- 
ents object that the appeal is not an 
appeal from an order of remand but from 
an appellate decree and must bear Court- 
fee accordingly. On locking into the resord 
we find the first Court'dismissed the’ suit 
on various grounds. The plaintiff appealed 
and the District Judge held that plaintiff 
was entitled to the land which he claimed, 
that the swit was within limitation and 
that, therefore, he was entitled to get 
possession, and he concluded his order in 
there words: — 

“The case must go back to the lower 
Court for determining whether the plaintiff 
is entitled to mesne profits and if so what, 
and whether the plaintiff has any cause 
of action against defendant No. 6. After 
determining these remaining issues the lower 
Court’ will pass a deoree accordingly. The 
costs of the appeal are to be paid by the 
defendants Nos. 1 and 2.” 

“It is quite clear that the District Judge 
reversed the decree of the first Court and 
should have passed ‘a decree for possession 
in favour of the plaintiff and sent the 
sase to the Court below for enquiry as to 
mesne profits. We must consider this as a 
decree for possession in favour of the plaint- 
iff, and the defendants’ appeal against 
it must be considered as an appeal against 
an appellate decree. The appeal has been 
fled on a two rupee Court-fee stamp. The 
Court-fee paid is obviously deficient. Let 
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the record be sent into the office at once in 
order that a report may be mide as to the 
amoaut of Court-fee payable on the appeal. 
Lat the case be entered on the list for 
to-morrow and if the Court-fee is paid it 
will be heard, 

Order accordingly. 


PUNJAB CHIEF COURT. 
Seconp Civin APeBAL No. 3418 or 1916. 
March 29, 1917. 
Present:—Mr. Justice Shadi Lal. 
ALLAH DIN—Derenpant— 
APPELLANT 
versus 
FATEH DIN AND anoraer—-PLAINTIFEFS— 


RESPONDENTS, 

Punjab ‘Alienation of Land Act (XII of 1909), 8. 10 
~m Mortgage—Condition operating by way of conditional 
sale, legality of —Mortgagor not member of agricultural 
tribe, effect of —Intere-t, payment of, after date fixed for 
redemption —Charge, interest, whether is — Excessive rate 
of interest, whether ground for relief —Quntract A 6 IX 
of 1972), s. 16—Appeal, second —Poiat not taken in 
lower Couris or in Chief Court, whether can be given 
effect to. | 

The language of section 10 0f the Punjab Alienation 
of Land Act is wide enough to include every mort- 
gage which contains a stipulation as to conditional 
sale, and it- is absolutely immaterial whether the 
mortgagor is or is nota member of an agricultural 
tribe, [p. 'O1, col. ?.] : 

A point of law, which is patent upon the record 
but which is not raised either in the lower Courts or 
in the Chief Court, can bs given effect to by the 
Chief Court suo motu in second appeal. [p. 101, 
col 2} 0 o ; 

maces fact that the rate of interest stipulated 
for ina mortgage deed is excessive is no ground for 
relief, unless itis shown that the lender was ir. a 

nsition to dominate the will of the borrower. 
p. 102, col. 1.] ` 

A mortgage-deed provided that the principal 
money together with interest at a certain rate shall 
be paid within one year, and that on default the 
transaction shall be deemed to be a sale. It was 
further stipulated that the interest shall be payable 
from year to year, and that in the event of non- 
paymentievery year the debtor shall be liable to 
pay compound interest. ~The mortgagor was also 
prohibited from transferring the property until 
redemption: ` : a i 

Held, (1! that thé covenant as to the parment of 
interest from year to year and as to the liability of 
the dabtor to pay compound interest showed: that the 
parties contemplated that interest should be payable 
after the expiry ‘of the period fixed for redemption; 
(p. 102, col. 1.] _ 


pd 
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e 
(2) that the mortgagor's liability to pay interest 
having been established, there was no equitable 
reason why he should getthe property without 
discharging his obligation, + ¢., the mortgagor must 
pay the interest before redemption. [p. 102, col. 1.] ° 


Second appeal from the deoree of the 
District Judge, Hissar, dated the 22nd 
August 1916, 

Mr. Nanik Chand, for the Appellant. ` 

The Hon'ble Mr. Fazl-i- Hussain, for the 
Respondents. ` 


JUDGMENT.—This appeal arises out of 
a suit for the redemption of a mortgage 
by way of conditional sale executed on 
the 6th July 1901 by one Jamal Din, 
Sheikh of the Hissar District, in favour 
of Allah Dia, Kunjra of the same District. 
There was a good deal of discussion in the 
lower Conrts as to the regularity of the 
foreclosure proceedings and as to the validity 
of the tender or deposit alleged to have 
been made by the mortgagor before the 
expiry of the year of grace. The learned 
Counsel on both sides wanted to argue tha 
same points before me, but [ drew their 
attention to section 10 of the Panjab Aliens- 
tion of Land Act, which provides that 
in any mortgage of land made after the 
commencement.of the Act any condition 
which is intended to operate by way of 
conditional sale shall be nall and void. 
It is clear that the Act came into force 
onthe Sth June 1901 before the date of 
the mortgage in question, and that the 
gircumstanee that the mortgagor was not 
a member of an agricultural tribe does not 
make any difference so far as the operation 
of the sastion is concerned. The language 
of the enactment is wide enongh to include 
every mortgage which contains 4 stipula- 
tion as to conditional sale, and it i3 abso- 


' lutely immaterial whether the mortgagor 


is or is not a member of an agricultural 
tribe. It is true that this point was not 
raised either in the Courts below or by 


the learned Counsel in this Court, but it 


is patent upon the record and I am bound 


to give effect tothe law which, I find, is 


clearly applicable to the case. 

Upon this finding the defendant cannot 
claim to be the owner of the property, 
and the only matter for determination is 
whether he is entitled to interest after the 
date fixed for redemption and whether the 
interest is a charge upon the property. 
Fhe determination of the question must 


102 
BHIMRAO PATEL V, MARTAND. 


depend upon the’ terms of the deed, which 
. must be construed in a reasonable manner 
and with due regard to the ordinary ex- 
pectations of persons entering into a trans. 
action of this character. Now, the instru- 
ment provides that the principal money 
together with interest at Rs. 1-9-0 per 
cent, per mensem shall be paid within one 
year, and that on default the transaction 
shall be deemed to bea sale. It is further 
stipulated that the interest shall be payable 
from year to year, and in the event of 
non-payment every year the debtor shall 
be liable to pay compound interest. Lastly 
there is again a clause repeating the 
stipulation as to conditional sale on failure 
to redeem the property. Now, there can 
be no manner of doubt that the covenant 
as to the payment of interest from year 
to year and as to the liability of the debtor 
to pay compound interest shows that the 
parties contemplated that interest should be 
payable after the expiry of the period fixed 
for redemption, Indeed, any other con- 
struction would render ‘the above covenant 
absolutely unnecessary, and we cannot pos- 
sibly assume that the parties intended to 
insert in the document a clause which was 
never to come into operation. 

As regards ‘the question whether the 
interest and compound interest should be 
paid to the mortgagee before redeem- 
ing the land, it must be remembered that it 
is not the mortgagee who. seeks the assistance 
of the Court but that the suit has been 
instituted on behalf of the debtor, and if his 
liability to pay interest has been established, 
there ia no equitable reason why he should 
get the property withoit discharging his 
obligation. It is to be observed that the 
mortgagor transferred his rights to the 
respondents who have purchased the litiga- 
tion with their eyes open and are consequently 
not entitled to any indulgence whatsoever. 
It appears that the mortgagee asserted his 
right to get interest according to the stipu- 
lated rate before surrendering the property, 
and it was never alleged in the pleadings 
that the interest was not a charge upon the 
property. Indeed, certain applications were 
made during the pendency of the suit for 
amending or adding to the issues, but it was 
not until the final arguments in the case that 
tLe matter in quèstion was raised and the 
li.bility was denied, I baye sarefully 
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examined. the language of the document 
including the term prohibiting the borrower 
from transferring the property until redemp- 
tion, and come to the conclusion that if was 
never intended that the interest should not 
constitute a charge upon the property and 
that the creditor’s only remedy was to file a 
suit for the recovery thereof as it became due. 
This sonstruction is in accordance with 
the principle enunciated by their Lordships 
of the Privy Council in Mathura Das v. Raja 
Narindar Bahadur (1) and adopted by this 
Court in Mota Singh v. Bishen Singh (2). 

The amount of interest has no doubt 
become a large sum, but the stipulated rate 
cannot be regarded as exorbitant. Further, 
undne influence was neitber alleged nor 
proved, and it hasbeen held that the mere 
fact that the rate of interest is excessive is 
no ground for relief anless it is shown that 
the lender was ina position to dominate the 
willof the borrower. In the absence of any 
proof to that effect I must hold that the 
parties are bound by the contract, and that 
the plaintiffs must pay the amount found due 
upon the strength of the deed. No objection 
has been taken before me to the caleulations 
made by the Court of first instance, ard I 
accordingly accept the appeal and setting 
aside the decree of the lower Appellate Court 
restore that of the Court of first instance. 1 
direct the parties to or their own costs in all 
the Courts, 

Appeal accepted. 


(1) 19 A. 39; 23 I. A. 188; 10. W. N. 52; 6 M. L.J. 
214; 7 Sar. P. O. J. 88; 9 Ind. Dec. (Nn, s.) 25 (P.C.). 
(2) 32 Ind. Cas. 821; 5 P. R. 1916; 23 P. W.R. 
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NAGPUR JUVICIAL COMMISSIONER’S 
COURT. 
Sreconp Civin ArprraL No. 374B or 1914, 
Angust 22, 1916. 
Present: Mr, Mitta, A. J.O, 
BHIMRAO PATEL—Praintirr— 
APPELLANT 
versus 


MARTAND— Derenpant— RESFONDENT. 
Civil Procedure Code (Act V of 1£08), O. XXT, rr, 


w 
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100, 101—Dispossession from immoveable property-— 
Application for restoration of possession, dismissal of, 
for applicant's failure to produce evidence —Order, 
whether under r. 101—Sutt, segular, brought more than 
one year after date of or der, whether barred- Limitation 
Act (IX of 1908), Sch. I, Art. 11 (a), applicability of. 

The defendants obtained possession of the fields 
in suit in execution of a decree for foreclosure. 
Plaintiff’s predecessors applied to the executing 
Oourt complaining of their dispossession by the 
defendants and asking to be restored to possession. 
The application was dismissed as applicants failed to 
produce or summon witnesses. More than one year 
after they instituted a regular suit for possession: 

Heid, that no order had been passed under Order 
XXI, rule 101, ofthe Civil Procedure Code which 
would be conclusive in the absence of a suit institut- 
ed withir the period allowed by Article 11 (a) of the 
Limitation Act. [p, 105, col. 1.] 

However short and summary the investigation 
may be, an order under rule 101 of Order XXI of 
the Civil Procedure Code must be based upon the 
merits of the application, that is, an opinion on such 
facts as are before the Court as to whether the 
applicant was in possession or not, A mere dismissal 
in default or for non-prosecution is not an order 
under rule 101. [p, 104, col. 1.] 

The test as to whether an order haa properly a 
passed under rule 10], Order XXI, is whether there 
was an investigation ‘and the order was passed as 
the result of the investigation. [p. 104, col. 2.] 


Appeal from the deures of the Court of the 
District Judge, Hast Berar, Amraoti, dated 
the 25th of June 1914, in Civil Appeal No. 
28 of 1914. 

Mr. A. 0. Roy, for the Appellant. 

Dr. H. S. Gour, for the Respondent, 

JUDGMENT.—The plaintiff-appellant 
filed a suit upon two alternative causes cf 
action in the Court of the Munsif, The 
Munsif, being of opinion that the trial of 
the two causes of action would be incurveni- 
ent, called upon the plaintiff to elect be- 
tween the two. The plaintifi elected to 
sue for possession of certain fields, though 
he has purchased from two brothers Sadhu 
aud Shanker, of which the defendant 
obtained possession in executioa of a decree 
for foreclosure against the third brother 
Bhiwaji. The plaintiff's predecessors Shanker 
nd Sadhu had filed two separate applica- 
tions under Order XXI, rule 100, complain- 
ing to the executing Court of their dis. 
possession by the defendan'. Both the 
applications were apparently tried together. 
The order-sheet of the 26th Jannary 1911 
contains the following entry. “Appt. by 
Mr. Godbole. Non-appt. abs. by Mr, 
Deshpande. Appt. has again failed to pro- 
duce cr sammon witnesses. Appn. dis- 
missed. Costs on Appt,”, There is no 
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other order in the boly of the proceedings. 
More than one year after the dismissal 
of the applications the present suit for pos- 
session has heen instituted. The defence 
was that the suit is barred by Article 11 
(2) of the Limitation Act, 1908. 


There are some remarks in the judgment 
of the District Judge adverse to the plłint- 
iff-appellant oo the merits of the alterna- 
tive case which has not been tried. These 
must be treated as obiter. 

The only point for decision is whether 
the suit is barred by limitation. The 
answer to it depends npon whether the order 
above mentioned was an order under Order 
XXI, rule 101. 

‘The appellant relies upon Surat Chandra 
Bisu v. Tarini Prasad Pal Chowdhry (1), 
Kallar Singh v. Toril Mahton (2), and Kung 
Behari Lal v.  Kandh Prashad Narain 
Singh (3). 

The respondent relies upon Gororoo Dass 
Roy v. Sona Monee Dossia (4), Sadut Ali 
v. Ram Dhone Misser (5) and Rahim Buz v. 
Abdul Kader (6). 

I may at once say that I am unable 
to distinguish the facts of the present 
case from those in Rahim Bua v. Abdul Kader 
(6), but the correctness of that decision 
has been doubted by Mookerjee, dJ., 
in Kunj Behari Lal v. Kandh Prashad Narain 
Singh (3) if not also by Maclean, ©. J., in 
Sarat Ohandra Bisu v. Tarini Prasad Pal 
Chowdhry (1). The report in the other case 
does not aet ont the terms of the order held 
to be conclusive. 

The decisions have been in the past 
conflicting, but we must now endeavour to 
apply the law, as laid down by their 
Lordships of the Privy Council in Sardhari 
Lal v. Ambika Pershad (7). At page 525 
Lord Hobhouse says: The other reason 
assigned is that section 280 does not son- 
template that any order shall be made until 
after an investigation which is directed 
by section 278. The answer to that is that in 
the first place we do not know what took 


(1) 34 C. 491; 11 C. W. N. 487. 

(2) 1 ©. W. N. 24. 

(3) 6 0. L. J. 362. 

(4) 20 W. R. 315. 

(5)12 O.L. R. 48. 

(6) 32 C. 537. 

(7) 15 0, 521; 15 1 A 128; 5 Sar. P. ©, 
12 Ind. Jur. 210; 7 ind. Dec. (N. 8.) 931, 
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place before the Subordinate Judge who 
made this order. It may have been that 
the parties who were before him agreed 
so far upon facts that he was enabled to 
deliver his opinion offhand. But  beaides 
that, the Code does not prescribe the extent 
‘to which the investigation should go; and 
though in some cases “it may be- very 
proper that there should be as full an 
-investigation as if a snit were instituted 
-for the very purpose of trying the question, 
‘in other cases it may also be the most 
‘prudent and proper course to deliver an 
‘opinion on such facts as are before the 
Subordinate Judge at the time, leaving 
‘the aggrieved party to bring the suit which 
the law allows him.” It is clear that, 
however short and summary the investiga- 
‘tion. may be, the order must be based upon 
merits of the application, that i is, to quote 
‘the words of their Lordships: “An opinion 
on such facts asare before the Court.” 
The Court under Order XXI, rule 101, 
“must” be satisfied as to whether the appli- 
cant.was in possession or not. A mere 
dismissal .in default or fornon- -prosecution is 
not such an order. 


‘It is: urged by Dr. Gonur that section 
141 of the Civil Procedure Code makes 
Order XVII applicable to proceedings in- 
stituted upon an objection to an attachment 
or ‘other claims made by or against third 
parties in execution proceedings. The learned 
_ Counsel suggests that under Order XVII, 
' rules 2 and 3, 8 Court is bound, unless it 
‘adjourns the heating: to dismiss an appli- 
cation if the applicant fails to appear and 
to decide on the merits if the applicant 
‘appears but fails to produce evidence. It 
was argued that as the Court’ did not 
adjourn the hearing it must be deemed to 
have passed an order on the. merits of the 
application. Two. of the Calcutta cases 
cited for the appellant were sought to be 
distinguished on.the ground thatthe appli- 
‘gants in those cases were not present, and 
the third on the grcund that the applicant 
though present asked for permission to 
withdraw. 


| 


I cannot accept the argument as sound. 
The law directs an investigation and nota 
trial of the objection. ‘She procedure laid 
down for suits cannot be properly applied 
in every respect to such investigations, In 
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Sreemunto Hajrah v. Syud Tajooddeen (8) 
it was held that an order under section 
946 of the Code of 1€59 can be passed in 
the absence of the claimant. In Kunj Behari 
Lal v. Kandh Prashad Narain Singh (8) 
Mookerjee, J., says:— ‘It does not follow, 
however, that merely | because. the 
claimant does not advance evidence or is 
absent, there are no materials before the 
Court, to enable it to enquire into the 
matter. If the Court does enquire .into 
it and dismisses the application, the order 


must be taken to have been made upon 


investigation.” From this, it follows that, 
if the Court does xot enquire into the 
matter, the order is not conclusive. 

The view suggested by the learned, Counsel 
for the respondent would lead to a very 
anomalous result. It would be open to a 
claimant to avoid the adverse- result of an 
investigation when somplete by. absenting 
himself on the.day fixed for the passing 
of the order. if a plaintiff is absent and 
the defendant is present, there is. a statu- 
tory bar to the institution of afresh anit 
for the same cause of action (Order- LX, 
rule 9). Apparently this bar will not 
apply to such an investigation. 

- Under section 148 of the Code of 1859 
the Coa:t was bound to decide a suit: on 
the record if there was a failure to produce 
evidence, but this has been -changed ‘since 
1877. Order XVII, rule 3, .makes. it 


‘optional with the Court .to decide the suit 


on merits in such a: case. I need not 
decide whether the section does not impliedly 
give the Court power to dismiss a -suit 
for non-prosecution. But the cases recognise 
that the order on the merits need not be- 
passed if there are in the opinion of the 
Court no materials for an investigation. 

The Calcutta cases do not proceed upon 
the ground suggested, výz., .whether the 
applicant was present or not. They 
lay down the test to be whether there 
was an investigation and the order passed 
as the result of the. investigation. 

‘Applying then the law to the facts of 
this case, I have to see whether there has 
been an adjudication. on the merits. I.can 
find no. trace of any such adjadication. 
The Judge has not even adverted to the 
question of barden of proof having regard 


(8) 21 W. R. 409, 
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to the pleadings of the parties, nor has he 
“delivered an opivion on such facts as were 
before the Court at the time.” 

The hasty and abbreviated found in which 
the order-sheet has been written up does 
not indicate anything like a jndicial de- 
termination of the issues about which the 
Judge had to be satisfied bafore passing an 
order. On the contrary it suggests a dis- 
posal ot the case otherwise than by a 
decision on the merits. The dismissal 
should be regarded, in my opinion, as, a 
dismissal for non-prosesution, as was done 
in Kallar Singh v. Toril Mahton (2). 

1 hold that there was no order passed 
under Order KAI, rule 101, which would 
be conclusive, in the absence of a suit 
instituted within the period allowed | by 
Article ]1 (a) ‘of the Limitation Act. The 
result is the appeal succeeds, and the decree 
of the lower Appellate Court is reversed, 
and the appeal is remanded to the Court 
for a fresh decision on the merits. The 
appellant will get a certificate. for refund 
of Court-fees. Other costs will follow the 
result, l 

Case remanded, 


a 


PUNJAB CHIEF COURT. 
Secoxp Civit Apreat No, 2279 oF 1916. 
June 13, 1917. , 

Presen': —Mr. Justice LeRossignol. 
FAKIR AND OTHERS — DEFENDANTS — 
APPELLANTS 
TErTSuUug 
WAZIR KHAN AND OTAERS—PLAINTiEF3—— 

RESPONDENTS. , 
Tandlord and tenant ~Occupancy tenancy in Punjab, 
nature of —Forfeiture—Denial of landlord’s title, effect of. 
The occupancy tenant of the Punjab is more than 
a mere permanent tenant; he isan individual who 
in many cases should have been the landlord, and 
he enjoys a permanent tenancy subject to certain 
rare at a concession rent. [p. 105, col. 2; p. 108, 

col. I 

. The English rule of forfeiture on denial of the 
landlord’s title is applied in the Punjab in the case 
of ordinary tenancies and even in the case of 
permanent tenancies on a rack rent and when the 
dental of the laudlord’s title admits of no other 
remedy, but the rule is inapplicable in the case of 

an occupancy tenancy. [p. 106, col. |.) 
Second appeal from the decree of ‘the 
District Judge, Hoshiarpur, dated the -2nd 


June 1916, 
C 
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Mr. Zia-ud: Din, for the Appellants. | 

The Hon’ble Mr. Fuazl-i-Hussiin, for the 
Raspondents. 

JUDGMENT.—In Appeals Nos. 
2281 the facts are the same.. 

The plaintiffs, asserting’ that they were 
landlords and defendants oscupancy tenants, 
sued in the Revenue Oourts for enhancement 
of rent and were met with the defence that 
the defendants were of higher status than 
occupancy tenants, were in fact full owners. 

The Revenue Court referred the plaintiffs 
toa civil suit and the plaintiffs, relying on 
the denial of thé defendants’ occupancy 
status, sued for their ejectment on the 
ground that they are trespassers. 

The first Court found that the defendants 
had. only occupancy right and no proprietary 
status, (indeed the defendants did not insist 
in the Civil Court on proprietary status 
alone) and very rightly gave the plaintiffs a 
declaratory deeree, but the District Judge on 
appeal decreed the defendants’ ejectment 
on the ground that. inconsistent pleas could 
not be permitted, and he referred to Shashi 
Bhusan Mandal v. Ram ebak Mandal (1), In 
the face of plaintiffs’ admission he held 
defendants to be mere trespassers. 

In support of the decree of the lower 
Appellate Court respondents’ learned Counsel 
has referred to the following authorities: — 
Muhammad Badar Khan v. Chiragh Shah (2), 
Bhant v. Bhag Mal (3), Sutyabhama Dasee y. 
Krishna Chun ler Chatterjee (+), Mozhurudlin v. 
GobindOhunder Nurdt (5), Shumsher Ali v. Doya 
Bibi (6), Jalal Vin v. Ramzan (7), Khater Mistri 
vy. Sadruddi Khan (8), Sreemutty Monmohini 
Disst v. Kalidas Ahiri (9), Nilmadhab Bose v, 
Ananta Ram (10) and tadmanabaya v, Ranga 
(11), but none of these authorities is exactly 
in point, the occupancy tenant of the Panjab 
is more than a mere permanent tenant, he 


2279— 


(1) 24Ind. Cas. 181. 

(2) 13 Ind. Cas. 32; 43 P. W.R, 1912; 16 P. L. 
R. 1912. 

(3) 65 P. R. 1985. 

(4) 6 C. 65; 60. L. B.375; 3 Ind, Dec. (N. œ.) 
36. 

(5) 6 C. 436; 3 Ind. Dec. (N. s.) 284, 

t68 C L.R 150. 

(7) 6 Ind. Cas. 1010; 80 P. W. "R. 1910. 
_ (8: 34 0. 922. 

(9) 20C. W. N. 292. 

(10) 2 0. W. N. 755. 

(11) 6 Ind, Cas. 447; 34 M. 161 at p. 165;8 M.L T 
110; (1910) M. W. N. 462, 20 M. L. J, 932. 
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is an individual who in many cases should 
have been the landlord and he enjoys a 
permanent tenancy subject to certain con- 
ditions, at a concession rent. 

The Transfer of Property Aot does not 
upply to this Province and there is no 
statutory law enjoining forfeiture in cases 
of this kind. No doubt the English rule of 
forfeiture is applied in this Province in the 
case of ordinary tenancies and (even in the 
` gase of permanent tenancies on a rack rent 
and when the denial of the landlord’s right 
admits of no other remedy), but in the case 
of an ordinary tenancy, the forfeiture 
involves no loss tothe tenant but the loss of 
notice, 

The present case, however, involves much 
more loss to the tenants than the forfeiture 
of the right to notice and must be desided in 
accordance with equity and good con- 
science. 

The action of the defendants was, of sourse, 
one of sheer folly, but they appear to have 
been the victims of worthless legal advice 
and .1 note that in the first Court they 
‘admitted before judgment that they had only 
an occupancy status. 

In the scironmstances the first Corrt’s 
decree declaring the status of parties was a 
very proper decree and accepting the appeal 
I restore ihat decree, but defendants must 
pay all costs throughont. 

: Appeal accepted, 


NAGPUR JUDICIAL COMMISSIONER'S 
CO 


T, 
Second Civit APPEAL No, 274 oF 1917, 
February 26, 1918. 
Present: — Mr. Kotwal, Offg. A. J.C. 
SHEORATAN—Derexnpant— 
APPELLANT 
VETSUS 
BIHARILAL SEWARAM MARWADI— 
PLAINTIFF —~ RESPONDENT, 

Transfer of Property Act (IV of 1$82 , 8. 84—Tender, 
avhat amounts to. 

A mere readiness and willingness to pay not 
communicated to the creditor and without the 
accompanying circumstance of the debtor being in 
@ position to pay immediately if the offer is 
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accepted does not amount to a valid tender, fp, 107, 


col. 2, : 
Shriram Rupram v. Madangopal Gowardhan, 30 C. 
£65, 5 Bom. L. R. 483; 8 O. W. N. 26, distinguished, 


Appeal from the decree of the Court 
of the District Judge, Chhindwara, dated the 
17th February 1917,in Appeal No. 11 of 
1917. = 


FACTS of the case will appear fron: 
the following extract from the judgment of 
the lower Appellate Court:— , 


“This is a suit on a mortgage executed 
by the father of the defendant No. 1 in 
favour of the adoptive father of plaintiff, 
The only contesting defendant is No. 4, 
who is in possession of the mortgaged 
property having purchesed it in 1910 at 
a Court-sale. The only point. of contest 
is as to the liability of defendants for 
interest and costs. Defendant No: 4 alleged 
that he came to know of. the existence 
of the mortgage after he had purchased 
fhe property, Accordingly om the 14th 
July 1910, he sent a notice by registered 
post to the mortgagee, Sewaram, asking 
for an account and expressing his intention 
of redeeming the mortgage. - On the 5th 
September 1910, Sewaram replied by post- 
card which has been filed in original 
(Exhibit 4 D-2). The reply was tò the effect 
that defendant No. 4 must pay the amount . 
due under the mortgage either .by money 
order or personally, otherwise he will have 
to pay the interest till realization, The 
amount due under the mortgage was not 
stated but it was mentioned that the 
mortgage was registered. Defendant No. 4 
alleges that he sent a further notice to 
Sewaram onthe 7th September 1910. He 
filed a postal receipt which shows that he 
did send a registered letter to Sewuram 
on that date. (Exhibit 4 D-4). He has 
also filed what he states is.a sopy of the 
notice (Exhibit 4 D-5). This-alleged notice 
again calls for an account of the mortgage 
and says that in the absence of such 
account defendant would not be liable for 
costs of a suit when bronght or for interest 
from the date of the first notice. A few 
weeks after sending this notice, as no . 
reply had been received, defendant No. 4° 
alleges that he sent his brother Asaram, 
since deceased, to Sewaram’s shop with 
Rs. 100 to pay off the amount due on 
the mortgage, whateyer it might be. Sewa- 
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ram refused to accept payment. The plaint- 
iff expressed ignorance of the alleged notices 
and tender of money. The Munsif. found 
that the notices and tender of money had 
been duly proved, and that the defendants 


were not liable for costs of the suit or 
for intere3t after the date of tender of 
the money. He further found that if 


tender were held to be not proved, defend- 
ant should not be liable for interest after 
the date of the second notice, Upto which 
date he actually paid interest is not clear. 
He passed a preliminary decree declaring 
the amount due on mortgage to be 
Rs. 80-€-0, The plaintiff has appealed. 


‘It appears to me that the alleged tender 
of the mortgage money to Sewaram must 
be regarded as a mere invyéntion. The 
amount said to have been taken to Sewaram's 
shop exceeded the sum then due on the 
mortgage. As Sewaram had in his reply 
to defendant No. $s first notice said that 
the money dus shoald be sent by money 
order or brought tc his shop, his refusal to 
accept it when offered would appear inex- 
plicable, Defendant No. 4, as D. W. No. 2, 
admits that he was on bad terms with 
Sewaram, and that he did not know what 
amount was due on the mortgage and for 
all he knew nothing was due, yet he did 
not enquire particulars of the mortgage 
from the mortgagor or in the registration 
office. He merely sent Rs. 100 to Sewaram’'s 
shop and was apparently prepared to-accept 
Sewaram’s statement as to the amount 
due withoat farther enquiry. Again if 
he actuslly sent the money and the mort- 
gagee refused to accept it, the natural 
course for him to take was to ascertain 
the amount due by enquiry inthe registra- 
tion office and from the mortgagor and deposit 
the sum in Court under section 83 of 
the Transfer of . Property Act, The story 
of the defandant No. 4 is thus so inherently 
improbable that ‘the evidence adduced in 
support of it must be serutinized with some 
GATOS. sw. 44 ao es ae ae a 

Mr. M. R. Bobde, for the Appellant. 

Mr. M. B. Kinkhede, for the Respond- 
ent. 


JUDGMENT, —The facts of this case 


are clearly given in the judgment of the 
. lower Appellate Court and need not be 
here repeated, 
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It is urged that a presumption should 
have been made by the lower Appellate 
Court against the plaintiff on account of 
his not having produced the notice which bis 
agent, as bb. W. No. 1, admitted. The lower 
Appellate Court refers to this witness and 
says it finds no admission in his deposi- 
tion that the alleged notice was received 
and I fully agree with.it. Morecver, the 
defendant did not ask the plaintiff to pro- 
duse the notice either before or after the 
deposition of D. W. No. !,nor has he pro- 
duced the plaintiff’s postal acknowledgment. 
The alleged second , notice not being proved 
we are only left with the first notice dated 
14th July 1910 andthe plaintiff’s reply 
thereto Exhibit 4 D 2, It is urged that the 
plaintiff’s reply is evasive, and amounts to 
a refusal to render accounts which deprives 
him of his rights to costs. 

The first notice to whieh Exhibit 4D 2 
is a reply is not on the record and from 
the reply Exhibit 4D-2 all that can be 
gathered regarding the contents of the 
notice is that it told the plaintiff that 
the defendant No. 4 had purchased Ithu Man- 
her's house in auction following a simple 
money-decree. There is no ground for 
holding that the notice did not ask for 
an account. As a matter of fact defendant 
No. 4 seems really to have relied upon the 
2nd notice for proof of his demand of 


an account. No misconduct thus appears to 
have been proved. 
Lastly it is said that no astnal offer 


of money was necessary to sonstitute a 
tender but it was sufficient that the defend- 
ant No. 4 showed his readiness and willing. 
ness to pay, and reliance is placed upon 
Shriram Rupram v. Madangopal Gowardhan 
(1). This was a decision with reference 
to section 51 of the Indian Contract Act, 
which has no application to the present 
case. A mere readiness and willingness to 
pay, not communicated to the creditor, 
and without the accompanying circumstance 
of the debtor being in a position to pay 
immediately if the offer was accepted, dogs not 
amount to a valid tender, 

There is, however, no plea that the appel- 
lant expressed his readiness and willing- 
ness to pay, apart from the alleged tender 
which has been found not proved. 


(1) 30 ©. 845 at p. 871; 6 Bom. L. R. 483; 8 C. W., 
N. 25, 
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Ground No. 5 is not pressed, 
The appeal fails and is dismissed with 
costs. 
Appeal dismissed. 


i 


PUNJAB CHIEF COURT. 
Seconp Civin Appeat No, 1930 or 1916, 
‘ July 7, 1917.- 

Present:—Mr. Shah Din, Chief Judge. 
Fira SURJAN SINGH-BUDH SINGH— 
DEFENDANT — APPELLANT 

l tersus 
Figu PRAG DAS-MANGAL SAIN— 
PLAINTIFES AND Firm ATMA RAM-RAM 
KISHAN —DerENDANT— 


! RESPONCENTS. 

Civil Procedure Code {Act V of 1°08), 8. 73— Rate- 
able distribution —Sale-proceeds of moveables realised 
by Nazır, whether assets received by Court 

Moveables belonging toa judgment-debtor were 
sold by’ auction by the Civil Nazir on different 
dates, and on cach of these dates the Nazir drew 
up a list of the goods sold and of the prices realised 
showing the total receipts for each data separate] y: 

Hel l, = that the sale-proceeds realised on each date 
became assets received hy the Court within the 
meaning of section 73 of the Civil Provedure Code, 
so that an application for rateable distribution could 
take effect onlyjin respect of the sale - proceeds 
realised after the date of such application. (p, 108, col. 
2] 

Second appeal from the decrea of the 
District Judge, Ludbiana, dated the 6th 
April 1916, 

Lala Durga Das, for the Appellant. 

Lala Bindraban, for the Respondents. 


JUDGMENT,— The fasts of this case are 
correctly stated by the Senior Subordinate 
_ Judge in his judgment, dated the 2ith July 
1915, and itis unnecessary to repeat them 
here, The District Judge has confused the 
two firms Prag Das-Mangal Sain of Delhi 
and Surjan Singh-Budh Singh of Amritsar, 
and has in several places in his judgment 
mentioned the name of the former in place 
of the latter firm. The snit ont of which 
the present appeal has arisen was brought 
by the firm of Prag Das-Mangal Sain and 
not by that of Surjan Singh-Bnodh Singh, 
as bas been erroneously stated by the Dis- 
trict Judge; the Senior Subordinate Judge 
gave a decree to the plaintiff firm, and an 


appeal from that decree was preferred to 
the District Judge, not by Prag Das- Mangal 
Sain, but by Surjan Singh Budh Singh. The 
confusion between the names of the two firms 
and the wrong statement of some of the 
facts of the sase by the District Judge 
has not, however, affected the decision of the 
case on the merits, as the District Judge has 
congurred with the Senior Subordinate J udge 
in holding thaton the 5th Desember 1914, 
when the plaintiff firm Prag Das Mangal 
Sain made an application for exesution in 
the Court of the District Judge, Ludhiana, 
the sule-proceeds of the property of the 
judgment-debtors (the firm of Atma Ram- 
Ram Kishan) were not “assets” that had 
been “ received ” by the Court’ within the 
meaning of section 73, Civil Procedure 
Code. 

: The sole question for decision in this 
doneli is whether the view of the Courts 
below on this point is correct. A reference to 
the execution record shows that “moveables” 
belonging to the judgment-debtors were sold 
by auction by the Civil Nazir on different 
dates from the 13th November to Ist 
December 1914 or, to be more precise, the 
auction. sales were held on the 18th, l4th, 
16th, 18th, 19th, 20th, 21st, 23rd and 30th 
November and on the ‘let December, and on 
each of these dates the Civil Nazir drew 
up a list of the goods sold and of the prices 
realised showing the total receipts for each 
date, separately. Now, it is quite clear that 
sinse the property sold consisted exclusive- 
ly of “ moveables,” which were sold 
separately on each of the dates mentioned 
above and the price realised for each lot was 
received and entered separately in the lists 
prepared by the Civil Nazir on each date, 
the totil receipts realised at the anation sales 
of the 13th November to lst December 1914 
and before the 5th December 1914, on which 
date the firm of, Prag Das. Mangal Sain 
made their application for execution in the 
Coart of the District Judge, Ludhiana, were 

“assets held by the Court” within the 
meaning of section 73; Civil Procedure Code, 
The plaintiff firm is only entitled to a rateable 
distribution of the as:ets of the jadgment- 
debtors, it such assets were received by the 
Conrtafter the said plaintiff Bem had applied For 
exenution of its decree. The District Jadge 
has held, and held correctly, that the assets 
in the hands of the Civil Nazir must be re- 
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garded as assets held by the Court, for the 
simple reason that tha Civil Nazir was in 
possession of the assets a3 an offeer of the 
Court and not on his own acevunt ; and 
upon that view of the case, there can be 
no question that the total receipts realised 
by the Nazir befcre 5th December 1914 were 


assets to the rateable distribution of 
which the plaintif firm can lay no 
claim. Ramanathan Chettiar y, Subramania 


Sastrial (1) and Maharaja of Burdwan v. 
Apruba Krishna Roy (2), which are relied upon 
by the Pleader for the plaintiff firm, 
were cases in which tbe property sold in 
the Court-austion was immoveable pro- 
perty,” which, for reasons given in the jadg- 
ments in those cases, is governed by a 
different set of considerations from those. that 
would govern moveable property, consisting 
of shop goods, eta., that was sold in the 
present case. 

`I, therefore, hold that the plaintiff firm is 
not entitled to claim rateable distribution 
under section 73, Civil Procedure Code, in 
respect of the sale-proceeds which were 
in the hands of-the Civil Nazir before the 
5th December 1914. A reference to the 
lists prepared by the Civil Nazir from the 
13th November to Ist December 1914 shows 
that on the latter date he had realised the 
whole of the sale moneys except a sim of 
Rs. 150; and if follows that the plaintiff 
firm has a right to a prorata share tn that 
amount only. I accordingly accept this appeal, 
set aside the judgment and decrea of tha 
Distrist Jadge and in lieu thereof give 
the plaintiff firm a decree for a pro rata 
share of Rs. 150. The exact amount due to 
the plaintiff firm will be caloulated in exe- 
cation. The defendant firm is entitled to 
costs throughout as it never objected to the 
plaintiff firm claiming a rateable distribution 
in regard to the sum of Rs, 150. 


, Appeal accepted, 
(1) 26 M. 179. 
(2) 10 Ind. Cas. 527; 14 C. L.J. 60; 150. W. N. 
872. 


MADRAS HIGH COURT. 
Seconp Civit ArPkaL No. 9b or 1916, 
December 15, 1916. 
Present:—Mr. Justice Oldfield and 
Mr, Justice Phillips. 
TIRUMALAISAMI NAIDU-— PLAINTIFE 
~ APPELLANT 
VETSUS 


SUBRAMANIAM CHETTIAR—Derenpanr 


— RESPONDENT. 

Civil Procedure Code (Act V of 1808), O. XXI, r, 98 
—<aAuction-purchaser, remedy of, for recovery of pure 
chese-money, on failure of suit jor possession- Buut for 
possession under Act XIV cf 3852, dismissal of, ajter re- 
peal of Act, effect of— Suit Jor purchase-money, maintain- 
ability of—Znterpretaticn of Statutes—Vestea rights 
preserved under repealed enactment, rules recuting to— 
Civel Procedure Code (Act XIV of 1852), ss. 314, $16— 
General Clauses Act {X of 1897), s. 54e) and \ej)— 
Interest, rate of, proper. 

A Court-sale purchaser, whose suit for possession 
of the property put up tor sale has failed, is not 
entitled to recover the purchase-money by suit, but 
can do so only hy petition under Urder AKI, rule 43, 
Civil Procedure vode, | p. 110, col. 2.j 

Rustumji v. Vinayak Gangadnar bhat, 7 Ind. Cas, 955; 
35 B. 29 at p 83; 12 Bom. L. R. 723, assented from, 

Dorib Aliy Khan v. Khajah Moheevoddeen, 6 1, A. 116; 
8 C. BLG: 2 G. L. R. 529. 3 suh. P. C. J. 619; 3 Sar, 
P. ©. J. 8 8 2 Ind, Jur, 426; 1 Ind, Dec. iN, 8.) 1097 
(P. C. , Sundara Gopalan vy. Venkatav-rada Ayyangir, 
17 M. 228;4 M., L.J. 293;6 Ind, Dec. {N, s; 155, 
distinguished 

Where, however, the suit for possession was 
instituted while Act XIV of 158g was in force and 
was dismissed after its repeal by, Act V of iyue, the 
plaintifi’s right to re-payment of his purenase- 
money must be deemed to have accrued to him 
before the change in the law and the right having 
been preserved to him under the new enactment, a 
suit to enforce that right is mamtainable. |p. 111, 
col, Lt 

lhe right dates from the purchase of the pro- 
perty and is primarily to the property, and second- 
arily in the alternative and contiigently tore- 
payment, the latter branch of it becoming enforce- 
able only on failure in respect of the former, ‘Lhe 
alternative and contingent right is preserved to the 
purchaser under section 6 \c) of Act X of 1497, 
ip. Lil, col. 2.) 

Colonial Sugar Refining Co. v, Irving, (1905) A. 
C. 369; 74 L. J. P, C., 77; 92 L. T. Tee; z1 T. L. R. 
513, explained, 

Kalinga Hebbara v. Narasima Hebbara, 9 Ind, Cas, 
937; 21 M. L. J, 631; (9911) 1 M W.N 148; 9 M. Lov, 
259, Madurai Pillai v, Muthu Chetty, 22 ind. Cas, 776; 
38 M, oud; 15 M. L. T, 166; (191) M. W. N. 416; 26M, 
L. J. 227; 1 L W. 172; Rajah of Pittapur v. Gani Ven. 
kat Subba Row, +0 Ind Cas, 94 89 M. 645; 29 M, L. J. 
1:18 M.L T.67; 2 L. W. 661; (9:5) M. W, N. 547 
and Abbott v, Minister for Lands, (1898) A. C, 420; 64 
L. J. P. C. 167; 11 R. 466; 72 L, T. 402, considered, 

A repealing enactment cannot impose an im. 
possible condition on pain of forfeiture of a vested 
right or be applied to cases in which its provisions 
cannot be obeyed. [p. 112, col 2.] 

A new rule of limitation must be read subject to 
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animplied exception in cases where its provisions 
would absolutely destroy the right of suit which was 
in existence when that rule came into force, [p. 112, 
col. 2.) 

Ina suit for recovery, by a Court-sale purchaser, 
of the purchase-money, the Court should not award 
a higher rate of interest than six per cent. up to date 
of suit. [p, 112, col. 2.] 

Second appeal against the decree of the 
Court of the District Judge, Madura, in 
Appeal Suit No. 180 of 1915, preferred 
against the decree of the Subordinate Judge, 
Madura, in Original Suit No. 85 of 1914. 

The Hon’ble Mr. T. Rangachariar and Mr. 
K. Bhashyam Ayyangar, for the Appellant. 

Mr. 0. V. Ananthakrishna Ayyar, for the 


Respondent. 
JUDGMENT. 

OLDFIELD, J.—The question before us is in 
its most general form, whether the plaintiff, 
a Court-sale purchaser,” whose suit for 
possession of the property putup for sale has 
failed, is entitled to recover the purchase 
money by suit or whether, as the lower 
Appellate Court held, he can do so only by 
petition under Order XXI, rule 93, of the 
Civil Procedure Code. 

Such a right of suit, in cases to which the 
present Code can be applied without reserva- 
tion, was dismissed in Mohideen Ibrahim y. 
Mahamed Meera’ Leveat (1), one learned 


Judge being unwilling to negative it, 
though expressing no decided opinion, 
and the other negativing it directly, 


because the purchaser had no longer a 
substantive right to recover, but only a 
statutory right to do so by application in 
special circumstances; and the latter opin- 
ion was confirmed obzter in Parvathi Ammal y. 
Govindasmt Pillai (2). The contrary view, 
however, has been taken in Bustomji v. 
Vinayak Gangadhar Bhat (3), the purchaser's 
right of suit being based on the existence of 
a contractual relation between him and the 
decree-holder and of a warranty by the 
latter of some saleable interest to be implied 
from the provisions of the Code. With all 
respect I cannot follow the reasoning. Dorab 


Ally Khan v. Khajah Moheeooddeen (4) 

(1) 17 Ind. Cas. 437; 23 M. L. J. 487; 12 M. L. I, 
43]: (1912) M. W. N. 1130, 

(2) 30 Ind. Cas. 827; 39 M. £08; 2 L. W. 861; 29 
M. L. J. 467; (1915) M., W. N. 797. 

(3) 7 Ind. Cas. 955; 35 B. 29 at p. 81; 12 Bom, L. 
R. 728. 
(4) 5 L A. 116; 3 0. 8086; 2 C. L. R. 529; 3 Suth. P. 
C. J. 619; 3 Sar. P. C. J. 818; 2 Ind. Jur, 426; 1 Ind. 
Deo, (x. s.) 1097 (P.O), 


and Sundara Gopalan v.. Venkatavarada 
Ayyangar (5) are referred to in the judg- 


‘ment, but they show that, in the absence 


of fraud (and none was referred to there or 
has been in the present case), the doctrine 
of warranty’ ‘of title cannot be applied to 
Court sales or be the basis of proceedings 
except those which the processual law 
permits; and, if there is no warranty be- 
tween the decree-holder and purchaser, there 
was no other basis for a contractual re- 
lation between them, since the former had 
no ownership of the property sold. In a 
Court sale nothing passes beyond the right, 
title and interest of the debtor, and, as 
there is no guarantee that it exists or is of 
aby particular extent, the purchaser would 
have no cause of action apart from the 
Statute. The former Code accordingly con- 
ferred on him a special right, which the 
present Code has restricted and for the en- 
forcement of which it provides special pro- 
cedure. Taking this view I am-against the 
plaintiff’s general contention. 

The plaintiff, however, has relied mainly 
on the special circumstances cf his oase, 
that he made his purchase and brought his 
suit for possession, impleading the defendant 
when his right was regulated by sections 313 
and 315 of the Code then in force. In that 
suit he asked for delivery of the suit land 
and -profits. It was desided against him in 
in 1909, after the provisions- referred to had 
been superseded by Order XXI, rule 93, 
under which, as 1 have held, his right is 
only to apply to the Court for refund. 16 
is not disputed that he was originally 
entitled to sue. The argument for con- 
sideration is only that the change in the 
law did not deprive him of his right to do 
BO. 

The effect of the change in the law is 
to be ascertained, in the absence of special 
provision, in the new enactment (and section 
154 of the present Code preserves only exist- 
ing rights of appeal—not other remedies), by 
reference to section 6 (c) and (e), Act X of 
1897, its material portion being that a repeal 

“shall not (e) affect any right or privilege 
acquired or accrued under the enactment 
repealed or (e) affect any legal proceed- 


Re 17 M, 228; 3 M. L. J. 298; 6 Ind, Dee. (n, 8) 
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ing or remedy in respect of such right or 
privilege and apy such legal proceeding or 
remedy may be instituted, continued or en- 
forced as if the repealing "Act had not been 
passed, ” 

The first ‘question then is whether the 
plaintiff's right to re-payment of his purchase- 

money had accrued to him before the change 
in the law. Under the former law, section 
315 of the former Code, he would have 
been entitled to receive back the money, 
when the sale was set aside under section 
312 or 313, the contingency we are concerned 
with, 

“When. it was found that the judgment- 
debtor bad no saleable interest in the pro- 
perty and the purchaser (plaintiff) was, for 
that reason, deprived of it.” 

Was it.so found and wasthe plaintiff de- 
prived as, the defendant contends, only when 
the former’s suit failed in 1£09, after the 
present Code came into force? In that event 
his right had not accrued and his remedy 
was affected, or did the right acorue earlier 
before his suit was Sled in 1907 ? 

To support the former view the defendant 
has relied on the decision in Azlakanta v. 
Imamsahib (6) and Mohideen Ibrahim v. 
Mahamed Meera Levvai (1), the latter approved 
in Stdheswart Prasad Narain Singh v. 


Mayanand Gir (7),in which it was held that 


the plaintiff's cause of action for the claim, 
such as thet before us, accrues, when there 
has been a cuit against the person in pos- 
session, on its determination against him. 
But though such determination may be part 
of plaintiff’s cause of action in the sense 
in which the term is used in Read v. Brown 
(2) and subsequent Indien caser, 

"Every fact, which it would be necessary 
for the plaintiff to prove, if traversed, to 
support his right to the judgment of the 
Court,” 

it does not follow that it is necessary 
to the acernal of his ‘right’, the term used 
in the enactment urder consideration. lf 
it did, it would follow further that bis right 
was dependent on and arose only on his be- 
coming conscious of it in consequence of his 


discovery that the debtor had no saleable in- 
ee: 361; 3 M. L. J. 184;5 Ird. Dec. (N. 8.) 


958 
(7) 19 Ind. Cas, 986; 35 A. 419; 11 A. L J. 


606. 
(8) (1889) 22 Q. B. D. 128; 58 D.J. Q. B. 120; 
60 L. T, 250; 37 W. R. 191. 


terest and of his deprivation of the prorerty 
by reason thereof, although the title opposed 
to his own must have existed at the date of his 
purchase ard cculd not baye been affested 
by any preceedings subsequent to it, It is 
possible to avoid this anomaly only by 
holding that his ‘right’ dates from his pur- 
chase and is primarily to the property and 
secondarily in the alternative and contingent- 
ly to reepayment, the latter branch of it be- 
coming enforceable only on failure in res- 
pect of the former. If this view is 
correct, the plaintiff's right had  acerned 
before the repeal of section 315 of the 
former Code. I refer next to anthority 
for the position that sach an alternative ard 
contingent right will be preserved under seo- 
tion 6 (c). 


In Colonial Sugar Refining Co. v. Irving 
(9) the question was to the effect on a 
right of appeal direct to the Privy Council 
of a change in the law pending the trial 
of an action, which would haye interposed 
an appeal to the Local High Court. That 
right of appeal existed at the date of the 
change in the law, in the sense that it 
had been conferred by law on every suitor; 
it was suspended and contingent in the senge 
that it would be exerciseable- only when 
and if the decision were given against him. 
It was held not only that the right was 
not one merely of procedure, but also that 
it had vested in the suitor, before the 
change took place. This case was followed 
in Kalinga Hebbara v. Narasima Hebbara 
(10) and Salimmamma v. Valli Hussanabha 
Beart (11) with reference to the right of 
appeal, and in Madurai Pillai yv. Muthu Chetty 
(12) with reference to another consequential 
and contingent remedy. In Rajah of Pittapui 
y. Gani Venkat Subba Rew (13) it was applied 
eyen more gererally in a manner to which I 
return, On the other hand, Abbott y. Minister 
for Lands (14) was cited for the defendant, 


(9) (1905) A. C. 169; 74 L.J. P. C. 77; 92 D. T 
738; 91 T., L. R. 513. 

(16) 9 Ind. Cas, 987; 21 M. L. J. 68l; (1911) 1 
M. W. N. 143,9 M.L. T. 259. 

(11) 11 Ind. Cas. 653; 21 M. L. J. 764; 10 M. L. 
T, 78; (1911) 2 M. W. N. 99. 

(12) 22 Ind. Cas. 775; 38 M. 828; 15 M. L. J, 156; 
(1914) M. W. N. 216; 26 M. L. 3. 227; 1 L. W. 172. 

(13) 30 Ind. Cas, 94; 39 M. 645; 29 M. L., J. 1; 18 
a L, T. 67; 2 L, W, 661; (1915) M, W. N, 
47, 

(14) (1895) A, C. 425; 64 L. J. P. 0.167; 11 R, 
466; 72 L. T. 402, 
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as deciding that a mere right to take 
advantage of the _ Provisions of a repealed 


Statute is not 84 right accrued.’ But the 
judgment runs:-— 
“The. mere right (assuming it to ba 


properly so called) existing in the mem- 
bers of the community or any olass of 
them to take advantage of an enactment, 
without any act done by an individual 
towards availing himself of that right, 
cannot be properly deemed a ‘right 
accrued’ within the meaning of the enact- 
ment,” 

And the. case can accordingly be dis- 

tinguished on two grounds, 
* Firstly, if tbe dcing of an act is neces- 
sary, the plaintiff before us had done one 
towards availing bimself of his right, when 
he sued tha persen in possession. Secondly, 
the plaintifi’s right differed essentially from 
the right (if it was properly so called) 
which the Judicial Committee was consider. 
ing; for the latter was a mera option to 
take up land, enforceable against the 
‘Minister for the land only after it had 
been exercised by the making” of an ap- 
plication’ with the- necessary formalities and 
a“ specification® of the land claimed, whilst 
the former was definite’ and enforceable 
from its origin. This case is, therefore, in 
no way- opposed’ to the conclusion, which 
is otherwise adequately supported, that 
plaintiff’s right, including the branch of it, 
‘which he is now enforcing, had scorned, 
before the former Code was repealed. 

The’ conclusion ‘has been reached on 
direct’ consideration of the law. But if can 
bë supported also ' by reference to arule of 
construstion. Althonghthe plaintiff was pro- 
ceeding in a legal way towards recognition 
of hia right to re-payment-and could have 
been met by no objestion, if the law had 
not changed, in terms the change made 
his further progress impossible; and in the 
absence of any specific provision or necessary 
implication the repealing Statute will, there- 
fore, nct be corstrued against him, His 
oniy course under the present Code would 
have been to move for the setting aside 
of the sale under Order XXT, rule 91, and 
Article 166, Schedule I, of the Limitation 
Act within 80 days of its 
and ‘to apply for re-payment under Order 
“KAT, rule 93, and Article 121 within 3 
years from its heing setaside. This course 


confirmation: 


he could not take since his first application 
would have been ont of time at the date 
of ‘the repeal. A repealing enactment can- 
not impose an impossible condition on pain 
vf forfeiture of a vested right or be applied 
to cases, in which its provisions cannot be 
obeyed, Gopeshwar Pal v, Jiban Chandra 
(15), and similarly it was held by a Full 
Bench of this Court in Rajah of Pittapur 
v. Gani Venkat Subba Row (18) thata new 
rale of limitation’ must be read subject to 
an implied exception in cases where ita 
provisions would absolutely destroy the 
right of suit, which was in existence when 
that rule came into force. On this 
ground also the plaintiff is ue to 
succeed, 

Two other points have been showed to In 
argument, Firstly, the defendant contended 
in ‘his written statement that the judgment- 
debtor should be made a party. This ecan- 
not’ be considered since it was not pressed 
at the trial. Secondly, the Sub-Judge award- 
ed interest up to date of suit at 12 per cent., 
the rate claimed in the plaint, The interest 
at the usual Court rate is, however, all that 
plaintiff is entitled to in’ accordance with the 
authorities. Rodger v. Comptoir D’ Escompte 
de’ Paris (16), Ayyavayyar v. Shastram Anyar 
1 and Arunachellam y. Arunachellam 

18 

The result is that the Sub-Judge’s decree 
is restored, subject to the modification that 
the plaintiff will be entitled to interest 
at 6 per cent. instead of 12 per cent. to 
date of that decree and subsequent interest 
at 6 per cent. on the amount so decreed. 
The parties will give and receive proportionate 
costa, 

Parties, J,— I agree. 

. Appeal allowed; 
Decree varied. 
M. C. P. 


(15) 24 Ind. Cas. 37; 41 C. 1126; 19 ©. L. J. 549; 18 
C. W. N. 894. 

(16) (1871) 3 P.O. 465; 40 L. J. P.C. 1; 24 L.T. 
111; 19 W. R. 449; 7 Mon, P. O.:N.s) 314, : 

(17) 9 M. 50% 8 Ind, Dec. (N s) 747, 

(18) 15 M. 203; 2 M. L. J. 1; 5 Ind. Dec. ng 8.) 492 
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PUNJAB CHIEF COURT. 
Criminal Pevition No. 1060 of 1916. 
August 9, 1916, 

Present:—Mr. Justice Shah Din. 
Musammat KAN KU——-Accusep— 
PETITIONER 
GETEUS 
MATHRA DAS AND 0OTHERS— COMPLAINANTS 
— RESPONDENTS, 

Punjab Municipal Act (III of 1911), ss. 152, 158— 
Brothel and house of public prostitute, distinction 
belween— Notice, necessity of, to constitute offence— 
Summary trial—Criminal Procedure Code (Act V of 
1898), s. 260. 

No offence can be said to be committed under 
section 163 of the Punjab Municipal Act until the 
owner or tenant of the house simmoned by the 
Magistrate fails to comply within five days with 
the Magistrate’s order to discontinue the use 
of the house as a brothel, and as no offence can 
be said to be committed by the owner of a 
brothel at the time when the complaint is made 
to the Magistrate, the Magistrate has no jurisdic- 
tion to hold a summary trial under section 260 of the 
Criminal Procedure Code. 

In view of tho distinction drawn by the Legis- 
lature itself in section 152 of the Punjab Municipal 
Act between a brothel and the house of a public 
prostitute, the latter does not become a brothel 
within the meaning of section 153 of the Municipal 
Act merely because the owner plies the trade of a 
prostitute therein. 

Petition under sections 435 and 439, Crimi- 
nal Procedure Code, for revision of the 
order of the Sessions Judge, Ambala, dated 
the 3lst May 1916, affirming that of the 
Magistrate, Ist class, Simla, dated the 22nd 
May 1916, directing the petitioner to 
discontinue the use of her house as a 
brothel, under section 158, Municipal Act 


(IIT of 1911). 


FACTS.—On 22nd May 1916, the learned 
Magistrate passed the following order in a 
summary trial register kept under section 
260, Criminal Procedure Code, 1898:—~ 


“It appears that accused uses house 23/4 
as a brothel. That this house is by her own 
admission 200 feet only from a mosque. 
1 accordingly direct her to discontinue such 
use.” 

Mr, Obbard, for the Petitioner. 

The Government Advocate, fcr the Re- 
pondents, 

J UDGMENT,—This revision and Criminal 
Revision No. 1061 of 1916 are connect- 
ed and both will be disposed of by one 
order. 

The learned Government Adyocate admita 
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that the first ground for revision in each 
case has force, and must prevail, vzz., that 
the Magistrate erred in law in trying the 
case summarily, inasmuch as no offence can 
be said to be committed under section 153 
of the Municipal Act until the owner or 
tenant of the house summoned by the 
Magistrate should fail to comply within 
five days with the Magistrate’s order to 
discontinue the use of it as a brothel. It 
is clear that since no offense was committed 
by the petitioner in each case at the time 
when the complaint was made to the 
Magistrate, the Magistrate had no jurisdic- 
tion to hold a summary trial under section 
260, Criminal Procedure Code. The Magis- 
trate’s order was, therefore, bad in law and is 
hereby set aside. 

Apart from the above flaw ia the 
Magistrate’s proceedings, it seems clear that 
in view of the distinction drawn by the 
Legislature itself in section 152 of the 
Municipal Act between a brothel and the 
house of a public prostitute, the petitioner’s 
house in which she plied the trade of 
a postitute was not a “brothel” within the 
meaning of section 153 of the Municipal 
Aot [Emperor v. Versimal Bahagiomal (1)). 

l accept both these revisionsand set aside 
the Magistrate’s order in each case. 


Revision allowed, 


(1) 19 Ind. Cas, 714; 6 S. L. R, 224,14 Cr. L. J, 282, 


CALCUTTA HIGH COURT. 
: May 5, 1869. 
Present:—-Sir Barnes Peacook, Kr., 
Chief Justice, and 
Mr. Justice Macpherson, 
In the matter of BANKS AND 


FENWICK. 
Contempt of Court —High Court, power of, ta punsst, 


w` t 
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saha b a a an for demonstra- 
ion agains udge, whether cont — 
Ta i ; empt—Apology, 

Per Peacock, O. J.—An advertisement published in 
a newspaper for a demonstration against a Judge for 
acts done in Court may be a contempt of Conrt as 
well as defamation, although it cannot be said that 
in every case a demonstration got up in order to 
obtain an expression of public opinion concerning the 
acts of a Judge would be a contempt, [p. 125, col. 1.] 

Sf anonymens letters are sent to the press con- 
ae fire hetero the press is responsible for 

lem e name of the author is not gi - (P 
144, col. 2.) A. 

Tosay that a sentence is‘oruel” maybe a con- 
tempt of Court, though it would be no contempt if the 
remark is merely that the sentence ig a severe 
one. [p. 142, col 2; p. 148, col. 3.) 

Per Macpherson, J.—The High Court has power to 
proceed by way of contempt even when the contempt 
is not committed in Court or during the pendency of 
a suit. [p. 145, col, 2.) l 

Per Curiam.—Thie fact of his making an apology 
does not entitle the person charged with contempt of 
Aa his discharge as a matter of right. [p. 187, 
vol. 1. 

Charges of contempt against the Printer 
and Publisher of the Englishman, Calcutta,’ 

Upon this case being called on— 


Mr. Kennedy stated that be appeared for Mr. 
Banks, Printer of the Englishman, with Mr. 
Evans and Mr. Paul. There was one point in 
which a little diffculty had occurred with res- 
pect to the form in which the afidavit of Mr. 
Banks was to be drawn-up. It was stated that 


the Court was sitting in its original jurisdic-. 


tion, but it did not appear which jurisdiction, 
whether civil or criminal. 

| [Tue Corer Jcstice.—The Court is 
sitting in its original civil jurisdiction, 
The matter is not on the Crown side of the 
Court. ] 

Mr. Kennedy stated he would then pro- 
ceed to put in the affidavit of Mr. Banks. 

[Tue Cur Justicy.—f supposethere is no 
doubt as to the signature of Mr. Banks to that 
document. 

1 believe the affidavit has been sworn be- 
fore an officer of the Court, I will read the 
affidavit. 

[Tux Crier Justice.An office copy of 
Mr. Banks’ declaration has been put in 
under the seal of the Court, but there 
is i evidence to show whose signature it 
is. 

The first paragraph of the affidavit 
pore all difficulty about that, wherein be 
states:— 


s “I amn the “printer and publisher of the 
Englishman,” ? 
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[Tue Ciee Jostics.—Very well; but there 
is one other matter which I wish to men- 
tion before going on to the affidavits. I 
want to sea the subscription list which 
Mr. Clarke has been subpoenaed to produce. 
I do not wish to see the names of the 
persons who have subscribed, but I wish 
to see for what purpose the subscription 
wag ralsed. If the gentlemen wha sub- 
seribed preferred that their names should 
not be kno«n, L have no wish to make 
them knosn, but I want to know whether 
they subscribed to thit fund in order to 
assist. Mr. Tayler, or whether it was 
with the view of denouncing the judgment of 
the Court. | 

Mr. Kennedy stated that the subscription 
list had no particular heading stating for 
what purpose the subscription was being 
raised. 

[Tur Caer Jostice—I want to know 
whether they came in in pursuance to the 
advertisement or whether they were accom- 
panied by letters stating the reason for which 
the money was sent, 

In many cases letters accompanied the sub- 


. scription, 


[Tur Carer Justice. —If 
who have subscribed will come forward 
and acknowledge having done so, they 
may do so with perfect freedom so far 
as any proceedings against them are con- 
cerned. If they like to avow having sub- 
scribed, they may do so; if not, I have no wish 
to enquire into the matter. | 

I bave a copy of a list headed, “List 
of subscribers to the Tayler fund who 
agree to their names being given up.” 
Applisation was made to the subscribers 
of the fund, and every one applied to 
consent to give up his name. I don’t know 
whether there was any particular beading 
tothe list when it was first started, bat 
there are many gentlsmen in Court who 
are prepared to state the circumstances 
under which they sentin their subscription. 

[Tar Cuiey Jostice.—I.do not wish to 
press for the names of those gentlemen, but 
if they like to give them up themselyes they 
may do £0. 

Captain Fenwick (Editor of the Eng- 
lishman) is in this position. He is 
not justified in refusing to produce the 
list of subscribers which he has been re- 
quired to produce by a subpmna of the 


the gentlemen 
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Court, and it could not be any breach of 
faith on his part, as it was originally 
intended to publish the names. After, 
however, the observations of your Lordships, 
it was considered that to publish their 
names would be to place them ina some- 
what invidious position, and they were 
accordingly written to and requested to be 
allowed to give up their names, and to 
which all who have replied have consented. 
As I understand, it was not merely their 
rupees that these gentlemen were send. 
ing in, but an expression of the opinion. 


[Tas Carer Justice.—1 propose to put 
in the “iinglishman” newspaper of the 21st 
instant merely to show a report of what 
took place with regard to Mr. Tayler’s case, 
and merely for the purpose of the proceed- 
ings. I do not propose to treat this asa 
contempt of Court, but merely as explana- 
tory of other parts of the proceedings. 
There is another paper of April 16, which 
contains an article with reference to an 
article which has appeared in the " Pioneer.” 
I do not wish to put this as forming part 
of the contempt, as I have already ex- 
pressed in my jadgment in Mr. Tayler’s 
case -my willingness to allow this to pass, 
and I will not now go back from what 
I before stated, and treat it as a contempt. 
I merely put this paper in for the purpose 
of showing, with reference to the subsequent 
articles, what was the object of those sub- 
sequent articles. The words: “We suspect 
that Sir Barnes, if he attempts to scarry 
out his dictum too far, will raise a storm 
not easy to quell. There are many people 
who do not care for the grievanses of Mr, 
Tayler, but who will not brook an encroach- 
ment upon their right of appeal to the 
press concerning the public acts of public 
men. A Judge’s acts are no more exempt 
from public criticiam than those of a 
Chairman of the Justices” were merely 
to be read as introductory to and explanatory 
of the other articles. } 


1 will read the affidavit of Mr. Banks 
in the first instance, and probably after 
reading it, your Lordships may be ine 
duced to take another course in the matter. 

Mr Kennedy, then read Mr. Banka’ affidavit 
as follows :— 

“In the High Court of Judicature at Fort 
William in Bengal. 
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(In the matter of Alexander Banks.) 

I, Alexander Banks, of Hare Street, 
in Calcatta, Printer, make oath and 
say:—— 

Tiri, —I am the printer and publisher of 
the “Englishman” newspaper. 

Second. —That George Roe Fenwick 18 
the Editor of the said newspaper, and 
without his orders and direstions no articles 
are inserted therein. 

Third. ~Tbat the said George Roe Kenwick 
has signified to me his intention to appear 
before this Hon’ble Court and admit that 
the articles and advertisements, referred 
to in the Rule nisi herein, were inserted in 
the said newspaper by his directions. 

Fourth.—That I exercise no control what- 
ever over the sontents of the said news- 
paper. , 

Fifth.—That, although | read some of 
the said articles when handed to me for 
publication as aforesaid, I did not in any 
way consider their meaning or purport, but 
inserted the same simply on the dirac- 
tion of the said George Roe Fenwick, as 1s my 
habit, _ 

Siath.—That in inserting the said artic.es, 
notices and advertisements, I did so bona fide 
not actuated from any improper feeling or 
motives towards the Hon’ble The Chief 
Justice or any of the Judges of this Hon’ble 
Conrt, nor did I intend by such 
insertion in any way to excite contempt 
against the proceedings of this Hon’ble 
Court. 

A, Banks. 

Sworn this third day of May 1869 before 


me. 
A. L. Piddington, 
Commissioner.” 


Mr. Kennedy.—Captain Fenwick is now 
present in Court. Of course, if, in the 
strict principle of law, Mr. Banks has been 
guilty of contempt in what he has done, 
I do not put this forward as any ground 
for his discharge, but Captain Fenwick is 
in Court, ready to bear the brunt of what 
was in reality done by him, or by his 
order, and not leave it to others to 
bear. 


(Tue Cawr Justice.—Captain Fenwick, in 
doing that, has only done that which every 
honourable gentleman who fills an editor's 
ohair would do, in not allowing a publisher 
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of a paper to take the consequence of 
articles written and published by his orders, 
by not coming forward to avow the 
authorship. Sir Barnes went on to state 
that he was prepared to withdraw the Rule 
as against the printer, and treat Captain 
Fenwick as the person against whom the 
Rule was issued. The argument might go 
on, however, on the printer’s Rule. | 


Mr. Kennedy said that what he thoaght 
the Court might do, would be to make a 
fresh order returnable immediately in order 
that there might be no delay. Captain 
Fenwick was in Court and the case might 
be allowed to proceed as against hira, but 
there would be this difficulty, that Captain 
Fenwick wished to explain some matters 
and had expected to have the opportunity 
of doing so as he had been called on a 
subpeena. 

[Tas Omer dJuosrice—Captain Fenwick 
might put in an affidavit for any pur- 
pose he pleased, the arguments might 
be proceeded with and the affidavit put in 
at some future time. | 

Mr. Kennedy remarked that, as he would 
probably have to occupy the Court for a 
long time, the affidavit could be sworn in 
the meantime. Captain Fenwick authorised 
him to say that he admitted having publish- 
ed the articles in question. 

[Tue Cuer Josrice.—Then a new order 
for a Rule can be made out, similar to 
the one made in the case of Mr. Banks, 
(To Captain Fenwick) I believe I under- 
stand that you admit your responsibility. | 


[Captain Fenwiok.—Certainly, my Lord. | 

Mr, Kennedy in proceeding - to address 
the Court against the Rule spoke as fol- 
lows:—This is a sase in which I appear 
with very great pain and anxiety, because 
it is hardly possible to conduct it properly 
without appearing to be guilty of a thing— 
contempt of your lLordship—whish would 
be the last I should wish. 

(Tae Oner Jostica.—I shall, of course, 
understand all you say, Mr. Kennedy, as only 
said in the discharge of your duty as an 
Advocate. | 

Thank you, my Lord; but at the same 
time I would wish it to be understood 
that in any remarks that may fall from 
mə, { do not desire that they should 
appear to be addressed to the same Uhiaf 
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Justice as the Chief Justice of whom I 
Speak, 

-Tae Cuter Jostice.—I think, Mr, Ken- 
nedy, - that it is a pity to resort to any 
fonon in the case (a laugh). | 

I shall be obliged, then, to critisise the 
judgment of the Chief Justice, I hope, with- 
out exceeding the limits of discretion. The 
first question is whether, whatever the 
former state of the law was with respect to 
contempts of Court or matters of defamation 


of Judges or their judgment, it now 
applies, or can be applicable, to your 
Lordships. I understand this Rule to be 


issued under the sivil jurisdiction of 
the Court and yet it appears to me that a 
case of contempt of Court should be tried 
under the criminal jurisdiction. 

(Tne Cyier Jostics.—I am quite ready 
to admit that, if you please; it ig quite 
indifferent and immaterial at which side 
of the Court the case is tried. | 


I submit, my Lord, that you have only the 
power of committing a prisoner for contempt 
of Court under the criminal jurisdiction. In 
the case of Wellesley v, Duke of Beaufort (1), 
it is clearly shown that contempts of this 
class are criminal offences and are so dealt 
with by the Court, By this, ib is quite 
clear that, by trying contempt under the 
criminal jurisdiction, your Lordships are 
only exercising jurisdiction under the Indian 
Penal Code, Act XLV of 1860. No Court 
Gan exercise jurisdiction with respect to 
contempt, except it is contempt by that 
Code. Cases, if they amount to infraction 
of that Code, must be tried and punished 
by that Code, as is menticned in the 50th 
section of the Letters Patent:— All persons 
brought for trial before the said High 
Court of Judicature at Fort William in 
Bengal, either in the exercise of its original 
jurisdiction or in the exercise of its 
jurisdiction as a Court of appeal, reference 
or revision, under the Indian Penal Coda, 
charged with any offence, for which pro- 
vision is made by Act XLV of 1860, called 
the Indian Penal Oode, or by any Ast 
amending or extending the said Act which 
may have been passed prior to the publica- 
tion of these presents, shall be liable to 


(1) (1831) 2 Russ. & M. 639; 39 E. R, 588; 84 R. 


, 169. 
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punishment under the said Act or Acts and 
not otherwise.” 

I think, my Lord, this must be a mis- 
print as to the word extended, which should 
be “excluded”. Chapter 10 defines the 
offences which shall be deemed contempts 
of Court. As a general rule the heading 
is not part of an Act, but in this case it 
is different, inasmuch as the body of the 
chapter acknowledges and incorporates the 
different headings as in section 6— Through- 
out this Code every definition of an offence, 
every penal provision, and every- illustra- 
tion of every such definition or penal pro- 
vision, shall be understood subject to the 
exceptions contained inthe chapter entitled 
“general exceptions’, though those exceptions 
are not repeated in such definition, penal 
provision or illustration.” I think that this 
marks intention to include the headings or 
titles in legislation as part ofthe Act. Not 
the same is the case of the marginal notes, 
which are added afterwards, subsequently 
to the Act being passed. Then we find 
in that chapter certain definitions most 
important here. In section 21 we find that 
“publie servants” include a Judge, and the 
whole of Chapter 10 is a code to guide 
the Court in breaches of duty to public 
servants, and provides for that class of 
contempt most generally dealt with by the 
Courts; that is, for the most part known in 
Chancery and Common Law. There it is 
stated that contempt consists in disobedience 
to the laws of the Court, obstruction of ita 
business or interference with, or prejudice 
to, its decisions and judgments, 


Those are the classes of aots, which are 
punishable as sontempts under the pro- 
‘visions of the Code of Criminal Procedure, 
and none of these come up to, or in any 
way near, the matter in respect of which 
Mr. Fenwick is now charged. There ia 
an additional provision in this matter in 
the 228th section of the Penal Code, which 
enacts as follows:— 


“Whoever intentionally offers any insult 
or causes any interruption to any public 
servant, while such public servant is sitting 
in any stage of a judicial proceeding, shall 
be punished with simple imprisonment for 
a term which may extend to six months, 
or with fine which may extend to one thousand 
rupees, or with both,” 


INDIAN CASES, 


1i7 > 


And in the 499th section of the Code the 
following words occur:— 

“Whoever, by words either spoken or in- 
tended to be read, or by signs or by 
visible representations, makes or publishes 
any imputation concerning any person, in- 
tending to harm, or knowing or having 
reason to believe that such imputation will 
harm, the reputation of such person, is 
said, except in the cases hereinafter accepted, 
to defame that person”, Now, as far as I 
understand it, tbe accusation which is made 
against Captain Fenwick—the contempt of 
Court which he is now called upon to answer— 
is a contempt of having defamed a person, 
but there is an exception with respect to 
that olass of defamations. 

[Tse Cuter Justice.— You must not under- 
stand that we assent to allyou are saying, 
Mr. Kennedy.) 

No, my Lord, F don’t assume assent 
from your Lordships’ silence. I am grate- 
ful for that silence for the case is one of 
peculiar difficulty, and which might be 
rendered more so if I were to be inter- 
rupted, 

[Tae Cuires Jrstice.—Pray don’t under- 
stand that because the Court is silent, it 
agrees with all yon are saying. | 

No, my Lord. I perfectly understand that. 

Mr. Kennedy then went on to say 
that the second exception to the 499th 
section of the Indian Penal Code was as 
follows:— 

“Tt is not defamation to express in good 
faith any opinion whatever respecting the 
conduct of a public servant in the discharge 
of his public functions, or respecting his 
character, so far as his character appears 
in that conduct, and no farther.” 

Now, what I sumbit is this, that a case 
having occurred, in which certain matter 
published amounted to defamation—and 
defamation of acts done in the capacity of a 
Judge—that defamation, being adefamation on 
the acts of a Judge, becomes of itself 
included in the exception which I have 
just read. It must be defamation within 
the terms of the Penal Code, and no de- 
famation which was not punishable under 
the proyisions of the Penal Code as de. 
famation is punishable by this Court in 
any other way; for it is clearly laid down 
in the 2nd section of the Code, as well 
as by the 30th clause of the Charter, that 


r 
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“every person shall be liable to punishment 
under this Code, and not otherwise, for 
every act or omission contrary to the 
provisions thereof, of which he shall be 
guilty within the said territories on or 
after the said lst day of May, 1861,” 

It is clearly stated in the Penal Code 
what is punishable as. defamation, and with 
regard to the exception to which I have 
referred, your Lordships are bound to read 
it as if the word “Judge” is substituted, 
for “public servant”; and nothing expressed 
in good faith on the public functions of 
a Judge could be punishable as defamation. 
16 seems to me that it is impossible, 
without destroying the utility of the Penal 
Code—without making it a trap—to hold 
that the license of Legislature has been 
given to the Conrt, empowering it to say 
that though this charge against Captain 
Fenwick may not be tried in the ordinary 
course of law by an indictment for de- 
famation, yet that if may be dealt with 
in an extraordinary way, and under a 


course which does not give him the ordi- 


nary protection ofa Jury—the protection of 
the ordinary Tribunals—and a seale of 
ascending Tribunals, with an appeal from 
each, but leaves him wholly at the mercy 
of the person on whom the defamation has 
been uttered. I do not contend that any 
defamation which does not come within 
the 499th section, as explained and 
limited by the exception to which 1 have 
just referred, can be such an offence as 
to empower the Courts to deal with it 
either by its ordinary procedure or in an 
extraordinary way, by treating it as a 
‘eontempt of Court. That explanation must 
be given by your Lordships to the language 
of the Legislature in its description of 
what it calls and deems to be contempt of 
a public servant——among whom are included 
Judges—and that of itself would limit the 
operation of the Court dealing with such 
contempts as would come within that 
part of the Statute, as offences punishable 


‘only as defamation under the ordinary 


provisions of law. 

Therefore, my Lord, if jurisdiction oan 
ba exercised, it can only be exercised 
when the Court comes tothe conclusion as 
to the expression. I mean when that expres- 
sion is notin good faith. Even so I would 
submit that the power to punish summarily, 
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in a case under the former law, for 
contempt has been taken away by the 
express language of the Legislature. 
Whether that jurisdiction ever existed or 
whether it be taken away, I contend that 
if was never imperative for the Court to 


exercise it, even in those worst of times 


when newspapers were considered as vermin, 
to be hunted down as pests, and marks 
for scorn; instead of, as they are now 
considered, members of society, important 
members to be protected instead of arraigned 
before a Tribunal, considered as the 4th 
estate of the realm. Even then it was a 
discretionary matter with the Court how to 
deal with libels which were likely to bring 
into contempt the proceedings or judgments 
of that Court. Your Lordship has resently 
delivered a judgment | William Tayler, In the 
matter of (2)] in respect of the same question. 
No doubt that any authority that sould be 
produced from the proceadings of any 
English Court would not be unknown to 
your Lordship, yet no exercise of such 
a power is in that judgment shown 
to have occurred. I have also carefully 
searched the reports and text books, but am 
unable to find a single instanca of a 
Court in England having exercised such 
@ jurisdiction, by way of trying or punishing 
contempts of Court, which were merely 
defamatory libels on the Court or the 
Judges, when no proceedings were 
pending and which, therefore, could in 
no way prejudice or influence the Court 
in such proceedings. The observations with 
which your Lordship finds fault, were 
published by Captain Fenwick subsequent 
to the proceedings against Mr. Tayler. 
These proceedings were concluded on the 
23rd April, Saturday, and,asI understand, 
your Lordship is not now proceeding 
against Captain Fenwick for those articles 
published on or before the 16th April. 
Even in those, I am sure, you do not 
attribute to Captain Fenwick the folly of 
supposing you weak or wicked enough to 
alter your judgment in the pending case 
for fear of an article in the newspaper. 

[Tas Cater Jostics.—Although it is not 
so material to the present portion of your 
argument, 1 want to call attention to the 
explanation in section 52. You must, I 


think, import that explanation of “good faith” 
(2) 44 Ind, Cas, 930; 26 O. L. J. 345; 19 Cr. LJ, 402, 


a 


“Gontempb of Court. 
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into the construction of this exception—where 


it speaks of opinions in good faith, it must’ 


mean, in order to express an opinion in 
good faith the person who holds it must 
have taken care and attention in forming 
it., 

I think, my Lord, tbat if he truly holds 
the opinion he is justified in expressing 
it. Care and attention in expressing an 
opinion are different from the care and 
attention demanded i in forming that opinion, 
and the words “good faith” are only con- 
nested with the expression. 

[Tae Carr Jostice.—I understand you 
to say that a person may express an opinion 
in good faith, though care and attention 
have not been taken in forming that 
opinion. ] 

That is the only construction which can 
reasonably be given to the language. The 
power of proceeding by summary powers 
for contempt, even if vested in the Court, 
is a discretionary one. There are other 
sourses, than the one now adopted, open 
for vindicating the integrity of the Courts 
and the honour of the Judges, and I 
submit that the discretion which is vested 
in your Lordships is not properly exercised 
by proceeding in a summary way for 
The discretion, properly 
exercised by the Court, would be to fall 
back on the long list of precedents brought 
forward inthe judgment in William Tayler’s 
case (2) and if the dignity of the Court 
has been in any way brought into son- 
tempt, to direst an officer of the Court 
to file a criminal information. In every 
ease in England which 1 have been able 


to discover since the earliest period of _ 


any reference respecting contempts of this 
class, that course has always been adopted. 
No donbt the Courts in England are 
vested with a summary power to treat 
certain cases of contempt, without which, 
indeed, it would be impossible for the 
ordinary course of justice to be proceeded 
with -without which no regularity conld 
be observed—and to shield the officers of 
the Court in the execution of their duty. 
The power even went so far that where 
contemptuous words were used towards 
the Court, or the writ of the Court, at 
the time the writ was being served, 
punishment for contempt was inflicted: 
but from the earliest time dorn to the 
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present, I am not aware of one single 
case where a person has been punished, 
as for a contempt of Court, for a libel 
referring not to a suit then pending, 
but subsequent to its termination. It is 
stated by Chief Justice Campbell in 
a well-known book—but I could hardly 
call it an authority, “Campbell’s Lives of 
the Chief Justices, Vol, II, page 298, note”, 
that “if a prosecution for a libel on Judges 
be necessary, the preferable course is to 
proceed by information or indictment so as 
to avoid plasing them in the invidious 
situation of deciding when they may be 
supposed to be parties’, He says, this 
is in reference to a judgment written but 
not delivered, in which Chief Justice Wilmot 
had laid down the existence of this power, 
but if would seem that this only states 
that there may be cases where it may be 
necessary to exercise this summary juris- 


diction in order for the safety of the 
Courts, 
Mr. Kennedy then referred to the 


case of the King v. Faulkner (3) and oon- 
tinued:—I do so merely to show that 
there has been, so far as the memory of 
the Courts at home reaches, no exercise 
of its jurisdiction in this manner. Baron 
Park, whose name stands as high as any 
who have ever worn the ermine in the 
Courta of Westminster, in the course of 
the argument in King v. Faulkner (3), was 
unable to refer to any oase of it save that 
of Reg.v. Almon (4), but in that oase of 
Reg. v. Almon (4) referred to there, no 
judgment was ever given, and in no case 
can it be shown that, when the Courts 
proceeded for contempt against a person 
subsequent to the termination of the pro- 
ceedings, they did so summarily; but there 
are many such cases cited, and they have 
all been proceeded against by information. 

I would submit that there is no analogy 
between this case and the cases where a 
person brought himself into contempt by 
direst communication, whether oral or 
written, with the Court, or an officer, 
as in the case of Mr. Lechmere Charlton’s case 
(5). I submit there is a great difference be- 
tween writing outside the Courtand coming 


(3) (1885) 2 Montague & Ayrton 311 at p, 330, 

(4) (1765) Wilm. 248; 97 B. R. 94. 

(5) (1837) 2 My & Cr. 316;40 E. R 461; 45 R, 
B. 68. 
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into the presence of the Court and insult- 
ing it, or using improper language, or 
being guilty of improper behaviour there. 
There ig no case in England where con- 
tempt has been noticed after the close of 
the proceedings. As to the propriety of 
your Lordships exercising a jurisdiction 
whioh Courts in England have never exer- 
cised for the last 100 years, I may refer to 
the case of Birch v. Walsh (6). 


Here was clearly a case of somtempt, 
yet the Court exercised a discretionary 
power. There is an enormous difference 


between proceedings pending in a Gourt, 
such as the Court of Chancery, and a 
Court where a Jury might be influenced, 
or witnesses deterred, or the course of 
` justice paralysed by the publication of 
such libels. The jurisdiction is given for 
the purpose of protecting the Oourt, 
parties, and suitors when 
remedy might be too slow, This difference 
is, as I say, most material, and in the 
enormous lapse of time there is not one 
case, like the present, in’ which the Bag- 
lish Courts have proceeded as for a eon- 
tempt. There have, however, b2eu cases 
in which the smaller Courts in the 
Colonies have adopted severe measures with 
regard to contempts, and in which this 
summary jurisdiction has been exercised. 
In a case which came before the Privy 
Council in 1866 reported as 
- McDermott, In re (7), an appeal by 
one Lawrence Macdermott, the Court 
which had punished him, gave him leave 
to appeal against the sentence of six 
months’ imprisonment and a fine, for an 
article inserted in a losal journal. When 
McDermott’s case (7) came before the Privy 
Council, it was held that there was no 
jurisdiction to interfere with the decision 
of the Colonial Court, but the permission to 
appeal marked the disapprobation of the Privy 
Council. 

[The Carer Justice.—I believe another case 
is reported as Rainy v. Justices of Szerra Leone 
(8), where the Privy Council, although 
deciding that they could not interfere in such 


(6) (1849) 10 Ir. Eq. 93. 
(7) (1866) 1 P. ©. 260; 4 Moor. P, ©. (x. 8.) 
310; 17 W. K. 352; 16 E. R. 268. 
(8) (1853) 8 Moore P. C. 47; 14 B. R. 19, 97 R, 
R. 26, ; 
“Hawk a 7 eP NE 
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a matter, yet reduced the amount of fine from 
£ 190 to £60, not as an Appeal Court, but 
as a mere matter of finance. I looked into 
McDermott’s case (7) before passing sentence 
in William Tayler’s case (2) in order that 
the fine might be below that mach: the Court 
allowed in that case. | 

In McDermott’s case (7) one of the con- 
tempts for which he was charged was with 
reference to matter: past and gone. It appears 
from the report that on the 2nd April an, 
ez parte order was obtained against Mae- 
Dermott for publishing certain ~scandalous 
articles reflecting on the administration of jus- 
tice in the Colony of British Guiana. On the 
bih April another article app:ared which was 
also treated as a contempt which might 
be held to refer to a pending proceeding, 
but the first article, whish appeared to be 
one of- a highly defamatory nature, 
wholly referred to past proceedings. The 
ultimate decision of the Privy Couneil on 
appeal was that it had no power to 
interfere. The mere fact that there is no 
appeal to the Privy Council against an 
order for contempt, ought to itself make 
your Lordships feel that it is not exercis- 
ing a proper discretion on your part in 
proceeding in the matter of au article 
defamatory of your Lordship the Chief 
Justice himself by a summary jurisdiction 
in a Court from whose decision there 
is no appeal, and in a Court in which 
the Chief Justice’s opinion, even if 
differing from the rest of the Court, 
must prevail. Unless it appeared that 
there was likely to be the gravest possible 
consequences to the administration of 
justice, the proper course to be adopted 
would be, not to have proceeded by a 
summary process for contempt, but by 
proceeding, if the Court same to the 
conclusion that this oase is one which 
ealls for animadversion, against Captain 
Fenwick in a constitutional way, when 
Captain Fenwick would be brought before 


a Jury, and if “any questions of law 
arose, they might be reserved for the 
consideration of a higher Court. That 


is a point which I have felt in duty 
bound to bring before your Lordship's 
notice, and no doubt it would have dué 
weight, Here, in this Court, Captain 
Fenwick is brought forward to answer a 
charge of contempt, the nature of which 
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is that he is likely to bring the administration 
of justice in this country into contempt— 
that he is likely to weaken the faith of the 
people in the due and true administration 
of justice. This case is one which must 
go to the public as a matter of fast. I 
am unable to see any reasons which lead 
to the conelusion that a summary proceed- 
ing should be used instead of the con- 
stitutional one. There may be such 
reasons, but it will ba difficult to induce 
the mass of the people to believe in them. 
If the Court were to exercise this 
jurisdiction, it will go forth to the world 
that a Court, from whose desision there 
is no appeal, has held that these articles 
of Captain Fenwick were not written in 
good faith. Wouold that be satisfactory 
to the publicr Will a desision like this 
strengthen the faith of the public in the 
administration of justice in the same way 
as a degision of a Jury will, The Courts 
of law in this oountry are held in too 
high estimation by the people for any 
newspaper article to have any damaging 
effect on that estimation, Whethera Jury 
convicted or acquitted Captain Fenwick 
of defamation, or of not having written 
those articles in good faith, wonld have 
very little effect upon the public mind, 


bat the case of a Judge, from whose 
decision there is no appeal, desiding a 
oase in which he is a person interested, 


mnst have the effect of shaking the 
confidence of the public in the Tribunals 
of the country. I much regret that it 
should have this effect, but I fear that 
it is an almost necessary consequence, 
If no other course was open to the Gourt, 
if if was imperatively necessary for the 
Court to proceed in the manner it had 
done, I would be the first to say, regardless 
of any outside opinion which might be 
entertained outside,—‘‘Go on, and exercise 
your jurisdiction”. The jurisdiction is 
vested in the Oourt for the benefit of the 
mass of the subjects and must be exersised. 
It is, however, not a necessary jurisdic- 
tion, but a discretionary one, and one 
which should be exercised with the 
greatest care, especially when in the 
sourse of upwards of 100 years not a 
single case can. be sited to show that 
the Court at Westminster had exercised 
this jurisdiction, That is the most 
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elementary feeling and principle that has 
been engrained into the minds of all 
people which prevents Judges from decid- 
ing in cases in which they are directly 


interested. In the case of Dimes v. Grand 
Junction Oanal (9) Lord Cottenham’s 
judgment was held by the MHonse of 
Lords not capable of being supported, 
merely because he had an infinitesimal] 
interest as a shareholder. 

(Tas Oner Justice.—The same thing 


would apply if the same were said to the 
Judge in Court, | 

No, my Lord, I think not. I do not 
think so; for when an insult is offered 
in Court, it calls for summary proceed- 
Ings and instant animadversion, in order 
to preserve order and regularity, bat 
even then discretionary power is used. 
What can the Judge do but use summary 
administration; but even then the offender 
is in general only put in prison until he 
submits, or until the rising of the Court. 
Cases of contempt of this character 
pertain more to disturbance than defama- 
tion, as in oase of mad people in tha 
presence of the Court who use insulting 
and defamatory language. They 
are rot cases in which the Judge is 
seeking to vindicate his own character; they 
are not personal matters, but are analogous 
to cases of writ serving, where the served 
cecasionally use bad language. Could the 
Judge hsve personal motives there in punish- 
ing such an offender? J think not. I would 
ask now, what reason can there be in not 
using criminal information orto what reasons 
will the adoption of this course be attributed. 
The Court cannot wish to punish Captain 
Fenwick if he hasnotdone wrong. Has the 
Court no confidence in the administration of 
justice by a Jury who have takenan oath of 
impartiality ? Is it impossible to obtain a 
Jury from among the commanity of Caloutia, 
who are to be relied on when they have taken 
a solemn oath to convict the offender, should 
they tind him guilty P? Surely their verdict 
would be satisfactory to the ends of justice. 
On ths other hand, the fast of the Court 
trying a case in which the Judges were 
personally interested, would have a more 
important effect on the mind of the public 


(9) (1852 3 H. L. 0.759; 17 Jur. 73; 10 E. R. 301: 
88 R. R, 330, 4 


f 


~ 


. 122 
In the matter of BANKS AND PENWIOK, 


than could be possibly produced by any | 


In the ‘case 


newspaper articles or writings. 
Majesty’s 


of a great personage in Her 


dominions, which I dare say your Lordships - 


remember, when he tried a person against 
whom he had brought accusation, the case 
created a ‘sensation not easily forgotten. I 
cannot forget the expression of public opinion 
on that occasion, When your Lordship 
wisbes to preserve the dignity and character 
of the Court, I conceive that in the wording 
of the Rule the words “to be dealt with in 
such other way” mean criminal information 
aod trial by a Jury. E 

‘Tue Cnier Justice.—I did not mean 
that. | 

Mr. Kennedy guoted the case of Dimes v, 
Grand Junction Canal (9) as to the undesir- 
ability of a Judge trying his own case. In 
the case of the Rex v. Justices of Tyrone (10) 


Judge Fitzgerald made some very strong 


observatiors es to the impropriety of Judges 
trying cases in which they had the slightest 
interest. 
This is an undoubted and an unquestioned 
prinsiple. This is nota case _like that of 
Lord Cottesham and Qrand Junction 
Company (9), in which it was ‘supposed that 
an animus existed in the mind of the Judge 
from the trivial interest he held in the matter 
asa shareholder in the Company. There 
are two cases which F have discovered, in 
which itis laid down that a Judge cannot 
take part in the trial of any case in which 
he wasan interested party. One of these cases 
ia reported in Coke upon Littleton, page 377), 
in which a Judge named Richel wished to 


` decide a case in his own favour, but was 


overruled by three other Judges. And so the 
case was dismissed “ex assensu omnium 
justiciartorum prætor querentem  Richel,” 
“Leaving then this Judge, who had tried his 
own case, to be a warning to others, as Coke 
puts it, he came to a very interesting ease, 
if authentic, but he. got it from a high 
authority, (8th Henry VI, page 18). That 
was an action against one Chase, the Chancel- 
lor of Oxford, for trespass, where the defend- 
ant pleaded in abatement that he was 
Chancellor of Oxford, and Clerk of Oxford, 
and that by Letters Patent the case conld 
only be tried in his own Court. Upon 
demurrer the plea of abatement was 


(10) (1860) 12 Ir. O. L, R. 91. 
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overruled. In that case the Counsel for the 
defence, being much pressed by the Court 
tu produce a precedent for a man sitting as 
Judge in his own case and giving: judgment 
against himself, replied he knew of but one. 
It was thatof a Pope, who had committed a 
grievouscrime, and the Cardinals came and 
said to him “Peceasti,’ and he answered 
“Judicate ms” and they said, “Non possumus : 
tu es caput ecclesice, Judica teipsum.” And 


‘the Pope gave judgment “Judico me ipsum 


cremari et fuit combustus.’ So having 
sentenced himself to be burnt, he was burnt 
and became a saint, and so it Clearly appears 
that a man may be a just judge in his own 
case. Inthe present vase there certainly is 
that enormous objection—which I have tried 
to impress upon the Court—that, however it 
may be, it will be impossible for the public 
to divest its mind of the fact, that where a 
course like this has been adopted from the 
wish that the trial might be withdrawn from 
that more proper tribunal—the consideration 
of a Jury. 

There was another point of jurisdiction to 
which he wished to draw the Court’s‘attention, 
and that was that the wholelaw of commitment 
for contempts had arisen antecedent to what 
he might call the Magna Charta of the 
English Press, Sometime ago it made 
little difference whether a person charged 
with libel was tried by a Judge alone, or hy 
a Judge and Jury, as it was the Judge alone 
who was to determine whether the article 
was defamatory or not, and tha Jury were 
obliged to confine themselves to the simple 


‘issue as to whether the person charged did 


or did not publish the defamatory matter, 
That, however, was not the law now. One 
must look to the present state of the law with 
respect to libels, and must consider that the 
whole jurisdiction has been withdrawn from 
the Coart. To the Jury, and the Jury alone, 
is submitted the power, but the Court may 
interfere if the Jury decides to be libel that 
which is clearly not libel, or it can mitigate, 
but not increase, the punishment with which 
the Jury visits such libel. Newspapers are 
now-a-days looked upon as thenatural and pro- ` 
per correctors of those who are high in power, 


All hold that in England we have one broad 


principle on which, in a great measure, rests 
our superiority. J mean the liberty of the 
press, which does not exist elsewhere. In 
England the press acts as the hand and eye 
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to the public and to the executive. I refer 
now to Wason v. Walter (11). 

Lord Chief Justice Cockburn there says :— 
“The law of libel has only gradually developed 
itself into a satisfactory state: for the liberty 
ofa public writer to comment upon the 
conduct and motives of public men hag only 
recently been recognised. Comments on 
Government, on Ministers and Officers of 
State on Members of both Houses of Parlia- 
ment,on Judges and other public function- 

aries are now made every day, which, half 
a century ago, would have been the object of 
ex oficio informations, and woald have 
brought down fine and imprisonment on 
publishers.and authors. Yet who nan doubt 
that the public are gainers by the change, and 
that though injustice may often be done, and 
though public men may often have to smart 
under the keen sense: of wrong inflicted by 
hostile criticism, the nation profits by public 
opinion being thus freely brought to bear on 
the discharge of public duties P” 

This shows what a change has taken 
place in the state of the law and public 
opinion. Lately the Governor-General or 
Lieutenant Governor, whose conduct has been 
subjected to severe and even hostile criticism, 
especially on the subject of the Orissa famine, 
took no noticeof such criticism. Had they 
done so, the writers of such ariticism would 
have been equally liable with the present 
offenders on a criminal information. Is it 
wise for the High Court to objest to criminal 
information, and to claim for itself a higher 
prerogative, when if is perfectly slear 
that other functionaries hal not that 
right? These are all the observations 
I wish to make on this part of the 
case, and I will now shortly proceed 
to call your Lordships’ attention to another 
point, and ask whether there is sufficient 
authority for saying—especially having regard 
to the then state of the law with regard to 
indictments for libels,—that the Coort has 
ever had jurisdiction to treat as contempts 
of Court matters which have occurred outside 
the Court after the termination of the case, 
which brought no one into personal collision 
with the Court, and which are in no way 
injurious exoept in being in some way 
defamatory, All the oases cited on the 


(11) (1868) 4 Q. B. 73; 8 B. 48. 671; 88 L. J. Q. 
B. 34; 19 L. T, 409; 17 W. R. 169. 
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point are cases which haye been actually 
decided in England, and in all these cases 
criminal informations have been issued. | 
have not been able to discover a case in 
which an English Judge has exeroised 
this jurisdiction, although there have been 
cases of Colonial Judges having done so. In 
the case of King v. Faulkner (3) alluded to 
before, and reported in Montague and Ayrton 
it is held that, whatever might be the right 
or the power of attachment, the Jcdge who 
professed to exercise the power had not the 
power. In examining the lawin this matter, 
it strongly recalls to my mind the observa- 
tion of Lord Denman in the case of 
O'Connell v. Reg. (12):— 

“That there were three kinds of law: Com- 
mon Law, Law by Statute, and Law taken for 
granted and that the amount of accepted 
legal opinion which fell under the last head 
far exceeded the amount somprised under 
the two first heads.” 

The law could not be better expressed than 
it was there, in one of the greatest judgments 
which have ever been delivered by any 
member of the House of Lords, 

[Tax CHisr Jusrice.— Buv it was proved 
ae law taken for granted was not good 
aw. 

It was proved to be irreconcilable to clear 
legal principles. 





The Court then adjourned for a quarter 
of an hour for refreshment, Upon its re- 
assembling— 

Mr. Kennedy proceeded with hig argu- 
ment,- I refer the Court to the judgment of 
the Lord Chancellor in St. Jame’s Evening 
Post case (13) and will now ask your Lord. 
ships to direct your attention to the case 
of Birch v. Walsh (6), in which the Master 
of the Rolls in Ireland adopted the language 
of Lord Hardwicke and went through the 
whole of the classes of contempts punishable 
by the Court in its high prerogative power. 

Mr. Kennedy again quoted the class of 
contempts referred to, and proceeded to speak 
with regard to the third point—that of an 
inference of an intention to obstruct the 
course of justice. This, I submit, could rot 
be called scandalising the Court, The irm 


(12) (1844) 11 Cl & Fin. 155 at p. 373; ; 
Cor ©., ©. 413; 7 Ir. L. R. £61; 65 gt. ni ir 
8 E. R. 106]; 66 R. R, 59. NA NA 

(19) (1742) 2 Atk. 469; 26 E, R. 683. 
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“seandalising,”’ as I understand it, is a part 
of the class of contempt in which, when the 
process of the Court was served, opprobrious 
language of some description was used. It 
does seem to me that in cases of this 
description, where the contempt consists of 


an attack onthe Judges, that the Court 
invariably ought to proceed on criminal 
information. 


Mr. Kennedy then quoted the case of the 
King v. Watson (14) and went on to say.—I 
do not think that any Ccurt at this day 
would proceed against a man for expressing 
an opinion even if if were expressed without 
forethought. There are several cases in 
which oriminal informations have been 
brought against persons for Jibels upon 
persons filling high judicial positions, but if 
a shorter and more simple remedy had been 
open to them, that course would certainly 
have been pursued. In your judgment your 
Lordship starts with that case—St. James's 
Evening Post case {13)— which lays down three 
different kinds of contempt. That is exhaus- 
tive of contempts which are liable to punish- 
ment, and yet the Judge is not in favyuur of 
publio rights to the exclusion of rights of 
the Court. Itis hardly possible to put any 
other construction on that judgment. I think 
the only other casa having any bearing ‘on 
the present is Van Sandan‘'s case (15)— 
whioh is alluded to inthe course of Mr, 
William Layler's case (2)—in which the con- 
tempt was actually committed in the presense 
of the Court, and the summary jurisdiction 
was resorted to for the purpose of preserving 
order, 

The two cases referred to by Starkie, page 
481, are stated to be libels on the Court of the 
Queen's Bench; whereas it would appear, on 
looking into them, that they had nothing to 
do with the Court of the Qneen’s Bench atall, 
but it was a libel on Dr. Middleton*. How 
it occurred that the King’s Bench could 
be mixed up with a Doctor of Divinity I 
am at a loss to comprehend. We find in 
Fortescue 201, that the libel was a libel on a 
Dostor of Divinity, and that the libel was 
contained in the dedication of a book. |. have 
heard that “divinity doth hedge a King” 
but here the “King’s Bench” seems to 


(14) (1788) 2 T. R. 199; 100 E. R. 108. 
(15) (1846) 1 Ph. 605; 41 E. R. 763. 
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hedge a Doctor of Divinity (a laugh). 
Then the only other case was in Starkie, 
582. These are the only twocases which 
state that such jurisdiction has never existed. 
In more modern times we find a case in 
the Queen’s Bench. Now in this case if 
appears on the face of the report, Craw. 
ford’s case (16), that Crawford attended: the 
Court as a spectator and auditor and that 
he commented in the Mona newspaper, and 
then if appsars the Court was adjourned 
and the man was committed. 

[Tue Curer Justice.—That case appears to 
be a libel ont of Court | 

It does not appear that the suit was 
not still pending. It appears that the 
article was contemptuous, and that its 
publications were calculated to paralyse 
the proceedings of the Court. I believe 
your Lordship was personally present, but 
it appears to me that as it is reported 
that appears to be the gist of the affair. 
Next I come to Wallaces case (17), 
which was a letter directed to the Judge 
for the purpose of influencing him in the 
discharge of one of the duties of the 
Court. This letter was most insulting, and 
accused him of altering minutes of the 
Court (here Mr. Kennedy quoted the case). 
This was clearly during a pending suit, 
I forgot to remind your Lordships tkat in 
the Mosfussil, except in those Courts 
established by Royal Charter, they would 
have no power to exercise such a jurisdic- 
tion as I mentioned before, as the administra- 
tion has sarefully withdrawn all such power — 
Act XXV of 156), section 1868. 

No Court except those established by Royal 
Charter has any jurisdiction, and when 
so established it has only that power to 
a similar extent of 8a, 200 fine. Yet 
they would want it more than this Court, 
in fact one would have thought it wonld 
have been necessary in those Courts. 
Assuming that your Lordships are not 
convinced on the points on which I have 
argued, I will go on to prove that your 
Lordships cannot treat this case as one of 
contempt, that is to say, as a case punish- 
able summarily, but that you can only 


(16) (1849) 13 Q. B. 613; 18 L. J. Q. B. 225; 18 
Jur. 955; 116 E. R. 1897; 78 RE R. 479. 

117: (1866) 1 P. O. 283; 4 Meore P, C. (x. s.) 
140; 386 I.J. P. C. 9; 15 W. R., 388; 16 PẸ. R. 
269, 


d 
Lah 


‘Vol. XLV] 
In the matter of RANKS AND FENWICK, 


try it by Jury as a case 
under the Penal Code. 

(Tae Carne Jostics.—If the contempt is 
one which does not come under the 
provisions of the Penal Code, there is 
nothing to prevent the Court dealing with 
it as a contempt and if it is contempt 
punishable under the Penal Code, the Court 
can try it itself, but upon the understanding 
that the panishment to ba inilicted will 
in no oase exceed that provided in the 
Penal Code. | 

What is the charge against Captain 
Fenwick in the present case? 

[Tue Carr Jostice.—He is charged 
with having published certain letters and 
advertisement in the newspaper, and that 
in doing so he has been guilty of a contempt 
of Court. | 

What I want to know is whether Iam 
to direct myself to the question as to 
whether the articles in question were 
calculated to do harm or to injure the 
reputation of the Judge. 

[Tas Cuter Justics,—Not alone that. 
The advertisement for a demonstration 
againat a Judge for acts done in Court 
is, in my view, a contempt, j 

[Macesersoy, J.—I think, Mr. Kennedy, 
you may argue first as to whether the 
letters, etc., written come within the 
méaning of the word defamation according 
to the Penal Code, and then Wootner they 
are a contempt of Court. 

[Tae Cater Justice.—I put it that the 
advertisement calls for a demonstration of 
public opinion, and is a defamation as 
well. | 

With respect to the defamation, I want 
to understand what your Lordships 
hold. 

[Tae Cur Jostice.—If it is a criticism 
for which, within the meaning of the 
Penal Code, he could not be indicted, it 
is not a contempt. Any fair oriticism 1s 
justifiable and is not a contempt, if ex- 
pressed in good faith. According to the 
52nd section of the Penal Code, a bona fide 
eriticism is not a contempt. | 

There may be some difference between 
the words “ „expression of opinion” and 
the word “criticism”, although perhaps 
the simple meaning of the word “criticism” 
is nothing but an expression | of opinion, 
but if any person were to say, | So and So’s 


of defamation 
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judgment was wrong”, that could hardly be 
called a fair criticism. 

[Tue Carer Justice.—I eall an expression 
of opinion in good faith a criticism. | 

If writers in the discharge of their public 
duty were to be obliged to support every 
portion of what they wrote with reasons, 
they would be in a hard case. 


(Tae Carer Jostice.—I don’t mean with 
their own reasons, but it would not do for 
a writer, in the case of a man convicted 
of murder, to say, without giving the evidence, 
that Judge and Jury had convicted an in- 
nocent man. | 

Suppose it was not in a newspaper, but an 
ordinary person had said so. 


Tue Caley Justice.—lIf he said so in Court 
that would be a contempt of Court. Iam 
willing to hear you if you wish to argue 
that would be an expression in good faith 
on the conduct of a publio servant. Suppose 
in a case in which there was a conflist of 
evidence, a newspaper was to say that "the 
Judge and Jury have sonvieted an in- 
nocent man ; the man has been hanged and 
it is a eornel injustice’, would that be 
justifiable ?] 

If made in good faith, it would. Suppose 
the case of a person who had been in Court 
and paid great attention to the oase and 
came to that conclasion, or suppose that one 
of a minority of a Jury, as inthe Moffussil, 
where a unanimous verdict is not required, 
differed from the other jurors, and the man 
tried was condemned to death, could it be 
gaid that, although he did not give his rea- 
sons, yet that if be said, in my opinion 
that man is aS innocent as any in Conrt, 
and yet he has been sentenced to death,” 
that the statement was not made in good 
faith ? 

Mr. Kennedy continued.—The offences 
charged against Captain Fenwick are two; 
first, in having consented to act as treasurer 
to the fund, and in having given notice 
of the formation of a fund, intended to 
offer an opportunity to people who entertained 
ar adverse opinion to the Court in Villian 
Tayler, In the matter of (2) of giving an 
expression of their opinion by paying their 
rupee. Possibly the law of conspiracy still 
prevails in the country, and after the case 
of O'Connell v. Reg. (12) it is hard to 
gay what is not conspiracy, 
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[Tur Carer Jostice.—But those counts 
were held to be bad. | 

I will not state what isand what is not 
of the nature of a conspiracy, as that is 
an offence not triable under this particular 
jurisdiction ; and since the introduction of 
the Penal Code I doubt whether it is triable 
at all in India. The paragraph which I 
presume to take as the contempt of Court 
was this :— | 

“ During the whole of Sunday and yesterday 
great excitement prevailed throughout Cal- 
outta at the severe sentence pronounced by 
the Chief Justice on Mr. W. Tayler. We 
understand that a public subscription has 
been opened to pay the amount of the fine, 
subscriptions being limited to one rupee 
each. We shall be happy to take charge of 
any subscriptions to sucha fund,—the de- 
` monstration not being at all intended to 
express any justification of Mr. Tayler’s con- 
duct, but to show rather the sentiment 
which exists in the breasts of ‘all English- 
men against a too severe use of power. Pre- 
cedents in law and the forms of justice may 
be cited in favour of Sir Barnes Peacock’s 
action in the matter, but the universal 
shout of indignation with which His Lord- 
ship’s sentence, sitting as he was as|Prosecutor, 
- Judge and. Jury upon his own wrong, has 
been received, sufficiently justifies an appeal 
to the public. Five hundred men having 
the pluck to put down their rupee each, 
in proof of their protest against the cruel 
sentence awarded by the Chief Justice, and as 
‘an earnest of their determination to support 
their right of appeal to a free press, will 
be a lesson which Sir Barnes Peacock will 
not be likely soon to forget.” 

Ë confess that I oan find nothing there 
that amounts to a contempt of Court. I find a 
desire rather to find ont what public feeling 
really was inthe matter. In your judgment 
your Lordship said, “ I am a servant of the 
public, If public opinion is nnmistakeably 
expressed I will bow to it. But I will not 
take the voice of a few papers for the voice 
of the public.” It really seems difficult to 
ascertain how publio opinion could be 
better expressed than by this rupee sub- 
eoription. It was your Lordship’s and not 
Captain Fenwick’s suggestion as to the 
expression. The proposal for subsoription 
did not ccme from Captain Fenwick, as I 
Jearn; on the contrary, he has been led 
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into it. This appears on the fase of the | 
notice itself, 

From this it is clear that the sugges- 
tion was made to him, as he had taken great 
interest in William Tayler’s case (2), and 
surely this could not be taken as a con- 


tempt of Court, when his action was 
merely the result of your Lordship’s 
challenge of the publis opinion of the 


community in Calcutta fortified by a 
threat. 

[Tue Cuter Jcstice.—I used no threat, 
I said I shall be happy to lay down. | 

Yes, my Lord, it is a threat when you 
speak of depriving the community of your 
deep learning and the brilliancy and im- 
partiality so long the brightest ornament 
of the Bench, This subscription may be 
regarded as an indication that publio 
opinion thought your Lordship was in 
error, This public opinion may be very 
wrong, but still the feeling existed, .as it 
would amongst all Englishmen and 1 
believe it also existed here amongst the ` 
members of the Bar, that it -would have 
been better had Mr. Tayler been tried by 
a Jury. In one word, there wasa feeling 
of dissatisfaction at the proceedings against 
‘Mr. Taylerand the severity of his punish- 
ment. Your Lordship thought that the 
sentence of the Court was afié award, and 
this «judgment had been to some extant 
challenged by an expression of public opi- 
nion on the subject, and it was difficult, 
under the scircumstanses, to see how else 
that expression of public opinion could 
have been conveyed. Calling a public 
meeting for the purpose would have been 
a much graver offence as well as more ~ 
insulting, and was a course which I would’ 
have been very sorry to have seen adopt- 
ed. The way of enabling the people to 
come forward and give their opinion as 
expressed by their rupee was about as mild 
a form of expressing an opinion as could 
well be adopted. I have known of many 
such similar cases, but have never known of 
one in which any particular proceedings were 
taken as in this oase, ` 

[Tas Omer Justice.—This subscription 
was not intended for the purpose of paying 
off Mr. Tayler’s fine. | 

Cases of paying off a person’s fine for 
charity are never noticed by the Court, 
and indeed are very seldom done; but in 
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most cases where subscriptions are raised 
for the purpose of paying off fines, it is 
in order to mark public disapprobation at 
the course adopted. It will doubtless be 
remembered that when the Nil Durpan 
prosecution*® was successfully carried out, a 
wealthy native, named Kali Prosunno 
Singh, actually. threw the amount of the 
fine on the table of the Court. In McDer- 
mott’s cuse (7) there was also a fine, and 
this was also-raised by subscription. 
_[Maceugerson, J., said thatit must be re- 
membered that the article in the paper of the 
16th April was to be read in connection with 
the other articles, although there was no 
sharge of contempt in respect of that particu- 
lar article. | 

It appears to me that this is a mere 
expression of opinion if it has been given 
bona fide and with reasonable care, and if 
there is no reason why the expression of 
opinion should not be given in this way, 
and why persons who really have been 
challenged to come forward and give an 
expression of their opinion should not do 
so, then it would seem a monstrous 
thing that it should be made a matter 
of contempt on the part of Mr. Fenwick 
to give them an opportunity to do so, 
Anotber paragraph states as follows:— 

“Notwithstanding yesterday having been 
mail day and a day of considerable busi- 
ners in Calcutta, subscriptions towards the 
fine imposed upon Mr. Tayler have been 
pouring im. Our notice yesterday must 
have been carelessly read by many, as 
individual] subscriptions of 100 rupees and up- 
wards have been offered. The limit proposed 
was cne rupee. Again we have to remark 
that the demonstration is in no way in- 
tended as a vindication or approval of 
Mr. Tayler’s conduct, but as an independ- 
ent expression of opinion regarding an 
overexeraise of power on the part of Sir 
Barnes Peacock, and as a legitimate protest 
against undue interference with the right 
of appeal to the Press.” 

{Tan Cuisr Justice, — Mr., Tayler’s second 
apology had been put in theday before the 
second notification. | 

Mr. Tayler, in his second apology, ad- 
mitted himself to be altogether in the wrong, 
end the article in the Englishman does 
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not vindicate Mr, Tayler’s condust, but mere- 
ly says: — 

“There are many people who do not care 
for the grievances of Mr. Tayler, but who will 
not brook an encroachment upon their 
right of appeal to the Press concerning 
the public acts of public men.” 

I confess my belief that, on investiga- 
tion, that these proceedings are an encroach- 
ment on the liberty of the Press, the opi- 
nion would be discovered to prevail exten- 
sively among the members of the Bar. 


“This prevails also among Captain Fenwick 


and many others who are not at all defes- 
tive in intelligence, who were present and 
read the proceedings without reference to 
Mr. Tayler, whom many think to have 
acted in a very shabby way. Many also 
entertained an opinion against Mr. Justice 
Mitter. I will here read the letters that 
were sent with these subscriptions. 

(Tus Cuter Justice.—Are these all the 


“names, or are they only of those who 
consented to have their names pub- 
lished? | 


These are all the names, my Lord, ex- 
cept those of some ladies and those who 
are in the Moffussil, and have, therefore, 
been unable to send in their consent as 
yet. 

{Tas Cater Jusrice.—I ses here “Inigo 
or Jingo and three friends, H. B. and 10 
others, residents of—”’ | 

Those are all ladies, my Lord (laughter). 

Here Mr. Kennedy read the letters which 
caused much amusement. Ona letter being 
anonymous and of a libellous nature was not 
read. 

Mr, Kennedy continued. —Although, after 
your Lordship issuing the Rale, Captain 
Fenwick published a statement to the effect 
that he would receive no more subscriptions, 
yet many further subscriptions cams in. 
There were also many other subscribers who 
have not sent letters, but who are men of 
high education and strong feelings as to the 
rights of Englishmen, which they fee! in the 
present case have been infringed and attacked. 
I don’t know how it was that the subscription 
came to take place. It has been shown that 
Captain Fenwick was not the originator of it, 
but merely agreed to act as treasurer, and 
the part he has taken was done by no means 
with the intention of committing a contempt 
of Court, One of the advantages we enjoy 
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from a free press is that the expressioa of 
public opinion whichit allows, prevents the 
breaking out of conspiracies. The greatest 
means of keeping our country free from ont- 
breaks is that every person is able to bring 
his opinion before the public, when it can be 
confirmed or refuted by those who have 
the power and ability to show what is 
right and what is wrong. The preventing 
of the expression of public opinion such as 
this, by the dread of being punished for 
contempt of Court, appears to me to be 
about as wise as placing a weight on a 
safety valve to keep a boiler from ex- 
plosion. Captain Fenwick has probably 
high ideas of the press and the duties of 
an editor, they may be erroneous ideas, 
and he may perhaps have gone beyond 
what he ought to have donein the matter 
of oriticism. The first of the incriminated 
articles seems to me to be one of the 26th 
April and with regard to the first passage 
which states: — 

“The extraordinary severity of the sentence 
was much commented on in and out of Court,” 
That I take it, my Lord, is a mere matter of 
. fact. I believe Captain Fenwick in his 
affidavit states it as such and I will be able 
to procure other vzva voce evidence of persons 
who were present to verify that statement, 
that there was much comment on the sen- 
tence and that the public expected that after 
what had ocourred on Tuesday morning, 
they understood that Mr. Tayler would be, 
to use a Police Court phrase, warned and 
dissharged upon his making an apology. 
The letter went on:— There was not a 
listener in Court on Tuesday last to Mr, 
Tayler’s offer of apology, who did not 
consider, from what fell from the Chief 
Justice, that his Lordship was prepared to 
accept his apology, provided it obtained 
the same publicity as had been afforded to 
the letters complained of.” 

The words “there was nota listener in 
Court”, eto., might be difficult to prove, but 
what I am prepared to prove,is that a 
large number of persons in Courtdid come 
to the conclusion that your Lordship did 
not intend to proceed to punish Mr. Tayler 
in case be published an apology, and in- 
eluded in it a retrastion suggested by your 
Lordship. The article goes on to say that 
the Ranee of Ticaree’s “unprotected posi- 
lion was feelingly dwelt upon, and Mr. 
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Dwarkanath Mitter was extolled in such 
a manner that he must have blushed, 
although like Gray’s florer, it was ‘un- 


seen,’ ” 


That may perhaps be a somewhat irrever- 
ent joke atthe Hon’ble Mr. Justice Mitter, 
but I cannot think it amounts to anything 
like a contempt, or calls for any nesessity 
for measures such as have been adopted. 

(Tae Carer Jusrice.—No proceedings 
would have been taken for anything like 
that.) 

Then the letter goes on— 

(Tae Omer Justice.—There is a quota» 
tion at the commencement of the articles 
which you have not read, Mz. Kennedy, | 

Mr. Kennedy read the following:— 

Calendaro.— Will he be punished? 

Bertuccio.— Yes. 

Calendaro.—With what? a mulot or an 
arrest P 

Bertuceiun—. With both:— 

Calendaro, —Now you rave, or must intend 
revenge.” 

Slightly altered from Marion Faldero, 

I do not see how that can be considered 
as applying to the Court. I suppose your 
Lordship remembers the original quotation, 
and you will see that the alteration is a 
very slight one. The joke may not be a 
very good one, but it is hard to see how 
it could be applied tathe Court. The word 
in the original quotation is “death”. I 
take it that quotation is only meant as a 
sort of expression of opinion, that the 
imposition of both fine and imprisonment 
for such an offence was a singularly severe 
one. Now surely thatis a matterin which 
a journalist is capable of forming a bona 
fide opinion, having seen Mr. Tayler in 
Court and heard the proceedings. What 
he says of your Lordship, if it is not 
in good faith, then it is not justifiable. 
Your lLordship’s judgment was one of 
singular power and of deep research, most 
clearly bringing before the publio that 
which to other Judges would not have 
ocsurred, Your Lordship in exercising your 
real powers did bring an enormous amount 
of evidence to bear against Mr. Tayler, 
against whose acts you had formed a very 
strong opinion. So, surely, there is no 
dispraise in saying that you had turned 
avery point against Mr. Tayler. The 
word bitterness” cannot be construed into 
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contempt of Court. It merely applies to 
your Lordship’s manner. It may not be 
fair to criticise your Leordship’s manner, 
nor perhaps in good taste, but really your 
Lordship’s manner is sometimes very for- 
sible, very forcible indeed. You did say that 
Mr. Tayler’s apology did aggravate his 
offence, for the apology in the affidavit 
was but an echo of the other. Yet when 
it was read in Court you did notintimate 
that it was improper or objectionable. Your 
Lordship intimated that it was insufficient, 
because it contained no retrastation. The 
general opinion then was, that your Lord- 
sbip bad no further intention to punish, 
bat that as the affidavit contained no 
ratractation it was insufficient. Yet, surely, 
pity. for Mr, 
the anxiety in the minds of the public for 
the honour of the Court. 

The oase was then adjourned till the 
following day. 





Mr. Kennedy resumed his argument on 
May 4th. He said I shall again draw your 
Lordship’s attention to the exceptions con- 
tained in the Penal Code. Your Lordship 
seemed to think that the expression of opinion 
was equivalent to criticism. I confess I 
hardly think that is the true’ construction. 
Expression of opinion is a much wider 
phrase than criticism. The framers of the 
lawevidently held that fair criticism was 
certainly not libel. When they used such a 
wide term as expression of opinion, they must 
have meant something very different from 
the existing state of the law, or they would 
not have gone to the trouble of defining what 
good faith was. I think here that there is 
an invitation in the Statute for the expression 
of opinion in good faith, whichis totally 
exempt from punishment, otherwise -the 
Legislature is merely laying a trap. I cannot 
think this to be the coase. In a recent 
calamity, publie opinion ran very strongly 
against the highest officiale; in fact, it was 
said that they were indifferent about the 
death of thousands of people at the time of 
the Orissa famine which was attributed to 
their negligence and want of knowledge. The 
same opinions prevailed at home, although I 
understand thathuman means would have been 
totally unavailing to prevent the calamity, bat 
yeta strong opinion was expressed that this 
was caused by the culpable neglect of the 
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officials, There was eyen a suggession tha 
this province should haye a separate Governor 
from home, as the existing Lieutenant 
Governor was the cause of the evil. I think 
that was singularly unjust. Yet there was no 
explanation, no giving of reasons; still it was 
not punishable because it was in good faith. 
The case put yesterday of a Judge and Jury 
finding a man guilty of murder, and there- 
upon being accused of having condemned an 
innocent man, would be an expression of 
opinion. Might not that be perhapsin good 
faith, although the reasons did not appear? 
Perhaps they might be very weak. But yet 
that would not imply a doubt as to the 
speaker’s good faith. The 52n3 section does 
not imply that every one must be completely 
master of his subject, or that his reasons 
must be sufficient and good, and that else he 
is Hable to punishment, although such expres- 
sion was made in good faith. Again, the 
publication of defamatory words is extended 
towards words ‘either spoken, or intended to 
be spoken or said.” It is not at all an unfre- 
quent occurrence to hear defeated Counsel 
expressing strong opinions against the judg- 
ment which has overthrown them. Yet, surely, 
that cannot be defamation, though perhaps 
erroneous and not fulfilling subh demands 
as ‘care and attention.’ Surely the 52nd 
section does not say that good faith must 
be applied in forming opinions, but only in 
expressing such opinions. Of course, if a 
man has no opinion, if he knows nothing 
whatever of the oase, what he expresses 
cannot be in good faith, On the other 
hand, if he has an opinion, this section gives 
him the liberty of expressing it. The 
intention of the Penal Code isto extend this 
liberty of expression, yet if no opinion may be 
expressed save after careful study, it only 
misleads the public and contracts their 
liberty. I now think it right to read 
Captain Fenwick’s affidavit (Here Mr. 
Kennedy put in and read the affidavit, 
which stated that the articles complained of 
were inserted bona fide, and as afair expres- 
sion of public opinion. Then an article from 
the Friend of Indian, April £9). Here the 
writer appears to have been in Court and 
seen the reports, and he says that the 
opinion was shared by all in Court, that 
nothing further than the apology, which Mr. 
Tayler afterwards published in the news. 
paper, would be required of him. 
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And now this brings me to a very 
painful portion of my subject. I must say 
that your Lordships language on that 
occasion weuld raturally lead to the sup- 
position that if Mr. Tayler made the 
apology required by your Lordship, your 
Lordship would be satisfied, and that no 
further proceedings would be taken agaiost 
him. Mr. Tayler did make an affidavit 
which he read to your Lordship aud he also 
read the case of Fletcher, Hx parte (18), a very 
gross contempt, when the Court intimated 
that they would be satisfied with an apology. 
This was read to your Lordship, and yet 
you expressed no dissent from such an 
opinion, Of course that was a matter for 
your Lordship’s discretion, but still I submit 
that many would think that, as you ex- 
pressed no dissent, you consented to the 
contents of that affidavit. I presume my- 
| Self that the apology you referred to was 
that incorporated in the affidavit. The 
affidavit was then before your Lordship. 
Any one might think that you meant the 
apology sontained in this affidavit, You 
further said:—-“I leave this remark to Mr. 
Tayler’s consideration.” 

[Tue Cuir Justice ~{ did mean the 
affidavit. | 

Under those circumstances, my Lord, it 
does seem that it was not natural to presume 
that upon a retractation published as the 
letters were published, it would be accepted 
as sufficient, for althoagh your Lordship 
did not pledge yourself [having Van Sandau’s 
case (15) in your mind] that if Mr. Tayler 
published his apology and retractation it 
would be sufficient, yet the supposition was 
that nothing further would be wanted. Of 
course you did not say so; and people may 
be to blame for thinking so: still that was 
their opinion. This is what Captain Fenwick 
says in his affidavit, and if that is not 
sufficient, I ean give the evidenve of se- 
veral most respectable gentlemen whore 


opinions were identically the same, and 
who will testify that that was the state 
of public opinion. I mean that if Mr. 


Tayler published the apology as he had 
published the offence, he would be visited 
with no other punishment. I don’t myself 
like to give evidence, but really there was 
a great discussion here amongst the mem- 


bers of the Bar, and here that was the 
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general opinion as is also in the outside 
world. The reflestions on your Lordship in 
“Byatander’s” letter are very strong, but 
then what you have to sonsider is, whe- 
ther that was the prevalent opinion caused 
by what you said or by what yon did not 
say. Of course, if if had been brought to 
your Lordship’s notice you would have 
spoken more fully upon the matter. But 
with that we have now nothing to do. 
What did occur did very naturally give 
rise to the general belief that the publication 
of the apology was all your Lordship re- 
quired. I submit, my Lord, that the thing 
for you to consider is, whether such opi- 
nion wight not be beid bonafide. The 
question is whether the course taken in 
Court may not have induced people in 
Court, who had not the same means as we 
had of forming an opinion of your Lord- 
ships judgment, to have taken such a 
view perfectly bona fide. I can’t help im- 
pressing upon your Lordship the opinion, 
which could most naturally oceur to the 
minds of such persons, was that a gentle. 
man of your Lordship’s ability would not 
allow such an impression to arise without - 
intending that it should arise. I know 
that your Lordship did not intend such 
an impression to arise, but the question 
is whether it did not arise bona fide and 
that this letter was the bona fide and legi- 
timate expression of the opinion of the per- 
son who wrote it. If so, I submit the 
subsequent remarks were not beyond the 
limits of free expression, even though the 
opinion was founded in error. The latter 
part of the letter is written in a sort of 
Hourishing style and is to me quite un- 
intelligible and Iam unable to put any > 
construction upon it. In that part of the 
letter he says: — there is a marked differ- 
ence between the duleet though powerful 
tones of the British lion and the arriere 
pensee gamut of the Bengal tiger.” What 
the meaning of these words is, or what 
construction is to be put upon them, I 
sertainly cannot understand. The other 
inculpated letter is, I take it one published 
in the Englishman of the 28th April, in 
which a short extract is given from Suther- 
land’s Weekly Reporter, showing that Mr. 
Justice Dwarkanath Mitter appeared as 
Counsel for the Ranee in a case against 
Mr, Tayler, Ronse Usmut Koowar v, Tayler 
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{19,, and the last part of the letter stated 
what was erroneous as well as ungram- 
matical. The sentence is as follows: — By 
this you will perceive that Mr. Justice 
Dwarkanath Mitter, who held a brief for the 
Ranee in this case, afterwards sat as a Judge 
ina cause between the same parties.” This is 
erroneous, because Mr. Justice Mitter did 
not sitas a Judge ina cause between the 
same parties. But of what consequence is 
it? Is it unprofessional or contrary to 
precedeut that a gentleman of the Bar 
holding a brief should afterwards sit as 
Judge ina different suit between the same 
parties? Itis only a rule of etiquette and 
nothing more that where an Advocate 
taking part in asuit, which afterwards comes 
before the Court when heis on the Bench, 
takes no part in the case. Certainly, the 
suggestion that he sat as Judge in a different 
suit between the same parties was no im- 
putation on Mr, Justice Dwarkanath Mitter. 

' Macpserson, J.—The whole point of the 
letter is that Mr. Justice Mitter, having been 
Counsel for one of the parties, had been guilty 
of unfair and improper conduct in taking 
part inthe case. That was the innuendo 
contained in the letter—or why was it 
published? | 

Well, I don’t see why it was published. 

M .cpxexson, J.—There is a misstatement 
in the letter, which any one may see. | 

Yes, and it carries its contradiction on 
the face of it. 

[ Maceuersog, J.— But the letter is nonethe- 
less an offence for all that, when the manifest 
object with which it was written is con- 
sidered. | 

It is hard to see how the letter can amount 
to defamation. There had been a great deal 
of excitement about the matter and— 

| Maceuersoy, J.—The letter itself is of no 
value one way or the other, except that it 
goes to show the objeot with which it was 
written, in imputing improper conduct to Mr, 
Justice Dwarkanath Mitter. | l 

There had been a good deal of excitement 
abont this matter, and this letter came to 
Captain Fenwick’s hands, and he published it 
with a perfectly innocent intention. It isa 
very foolish letter, but nothing more. It 
does not implicate Mr. Justica Dwarkanath 
Mitter orany other person and is perfectly 
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immaterial one way or the other, That 
there was and isa great deal of excitement 
about these cases, can hardly be doubted. 
These cases have excited a great deal of in- 
terest, and your Lordshios need hardly have 
looked around the Court yesterday or to-day to 
see that this is the case. inspite of the heat of 
the weatherthe Courthas been much crowded 
during the last two days, and this shows the 
enormous interest and excitement felt about 
this case asa sequel to the case of Mr. Tayler. 
The public of Calentta, not only Europeans 
but natives, had besome impressed with the 
value of the prinsiples of English Jurispru- 
dence, and an idea had been engendered that 
some of ‘these principles were endangered by 
the aation taken by the Court in Mr. 
Tayler’s case (2). In times long gone by avery 


summary course was adopted towards the 


public in matters which affected the dignity 
of the Courts. In times long gone by, the 
person of the Crown was protested with 
equally stringent prerogatives, The same 
with regard to Ministers of State, and 
remarks upon persons holding high offices 
of State were prosecuted and dealt with 
almost as treason. He would remind the 
Court of a case in the reign of Edward IV, 
where a man’s deer was killed, and he 
wished that the horns of thedeer were in 
the belly of the man who advised the King 
to do this. That was held to be high 
treason. Those days, however, have gone 
by, and the rights of free speech and free 
discussion have been gradually widened 
down to the present day. The greatest 
change is that in the free discussions on the 
doings of publio men public men have now 
learned to view their safety, and men now 
see that it is good for the commonwealth 
and for the good of all that there should be 
free discussion, and that if it overstepped 
the proper bounds it should be punished by 
constitutional means. As I have shown, 
the discretionary power of exercising a sum- 
mary jurisdiction in the case of libels upon 
the Court published out of Court, and after 
the termination of a case, has never for the 
last LOO years been exercised in Hingland, it 
wasa power to be exercised with the most 
guarded discretion—a discretion which has 
been so guarded in England, that in the 
whole history of English Law, not one case 
could be found in which English Judges had 
used this power. The only cases in whieh 
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this power is shown to have been used are 
cases from the Colonies and the Isle of Man. 
Under these circumstances it is not astonishing 
that it has caused great public excitement, 
and if is not astonishing that the Court 
should have been crowded as it was 
yesterday and to-day. I hava now, my 
Lords, only to close by repeating what I 
said before, that I oan hardly feel the 
administration of justice and the respect 
felt for this Court could receive a heavier 
blow than they have received by these 
proceedings of your Lordships, when if is 
remembered that these proceedings of your 
Lordships may give rise to an impression that 
your Lordships consider a Jury cannot be 
safely entrusted with the administration 
of the law. 

Mr. Paul then rose to address the Court, 
He said:—May it please your Lordships. 
The duty of showing cause against the 
Rule made by your Lordships which de- 
yclves upon me, imposes on me a task at 
onee painful, delicate, difficult and em- 
barassing. 

Painful, because I shall have to offer 
remarks upon the conduct of the Chief 
Justice, who is entitled, by his well known 
services and immense talents, to a respect 
which is acknowledged and felt by all 
who know him. 

Delicate, because in my duty to the 
Court and my client I must be sareful 
not to overstep the bounds of propriety on 
the one hand and must yet push every 


argument to the utmost limits on the 
other. 
Difficult, because I have to contend 


against what may be considered to some 
extent a foregone conclusion in the minds 
of your Lordships, based upon mature 
judgment and reflaction. 

Embarassing, because it is clear that 
whatever arguments I may take up, have 
already been considered and weighed be- 
forehand by your Lordships, besides which 
na specific grounds are laid down against 
which I have to combat. 

The learned Counsel then proceeded to 
show how greatly indebted the community 
was and shonld be to the Chief Justice 
for having swept aside the cobwebs of 
confusion, and for having substituted clear 
grounds of law in laying down the Penal 
Code, whish existed only in this country. 
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Whatever accusation might be made 
against Captain Fenwick surely every body 
would acquit him of malice, or of deliberately 
bad intentions. Whatever faults he had 
committed were errors of judgment. Steady 
justice was to be considered as much the 
indication of public liberty as the 
freedom of the press. From the earliest 
records of civilisation, authority and 


liberty had always been in con- 
test. In order that tbe two may act 
in conjunstion and harmony a Jine of 


defnement must be drawn, a very difficult 
problem indeed, if it was to be governed 
by the precedent of cases which occurred 
in Eogland 40 or 50 years ago. Some 
Judges have held very singular opinions on 
the subject, and, therefore, in that necessary 
definement one should rather be guided by 
the principles than the conclusions of those 
gases. It would, therefore, be better to 
confine the argument to the question of 
the law, as to whether the Court had the 
right to try a case in which it was itself 
interested. Nothing published after the 
termination of proceedings could be held 
practically as contempt. Mr. Justice 
Wilmot’s opinions are often commented 
on, but they are not sound, because they 
will not accommodate themselves to the 
present times. He, however, was not, 
according to Lord Campbell, a very bright 
genius, and his opinions must be regarded 
as speculative opinions. 

Whenever cases have some up of libels 
after the termination of proceedings the 
Judges have always refrained from exercis- 
ing their rights of punishing. Sir Samuel 
Romilly at one time held a strong opinion 
on the existence of this power, but found 
he had gone too far, and he afterwards 
retrasted. This retraction is a matter 
worthy of consideration, considering the 
eminence of his position, his learning, and 
the benefit ha conferred on society (13, 
Adolphus and Ellis). No case in Hnogland 
had gone to the extent that a contempt 
after proceedings could be punished sum- 
marily [Orawford’s case (16)}. In that 
case it was considered there was no ques- 
tion to go to the Jary, for the publisher 
had admitted publication, and in those 
days before Fox’s Bill, the question of 
construction was one for the Judge. 

Here wes a manner of proceeding in 
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which the whole argument was one of law. 
Therefore, trial by a Jury was absurd, as the 
fact of the publication and authorship 
was admitted, if the sonstruction to be 
placed on a libel was for the Court to 
decide. Tn the judgment cf Mr. Justice 
Patterson, it was stated thata case might 
be conceived, which would have the effect 
of paralysing the proceedings of the Court. 
I can conceive such a case, bot I thought 
it must be more than mere defamatory 
matter. If a threat were made that your 
Lordships would be resisted in going to 
Court, that would be a proceeding which 
would be likely to have the effect of paralys- 
ing the action of the Court, as it would 
be actively impending the administration of 
justice. If the world did believe your 
Lordship’s judgment to be severe, and 
Captain Fenwick said so, it would have 
no effect in paralysing the action of the 
Court, and the equanimity with which your 
Lordships sat there wculd not be disturbed 
in the least. In no case in England had 
the Judges gone ths length contended for. 
Ib was said that the Court sould not pro- 
perly punish as contempt anything which 
would not interfere with the working of 
the Court, and I can imagine many cases 
in which the Court might well exercise 
this power. In the case of the King v. 
Faulkner (3) it was held that a Commis- 
sioner of Bankruptcy had not the power 
to punish for contempt. I contend that 
the letter reflecting upon the sentence of 
his Lordship as severe was not an cbstrue- 
tion in any way. In the case of Regg. 
v. Almon (4), Lord Campbell’s Lives of the 
Chief Justices, Volume 2, page 297, the 
judgment of the Chief Justice Wilmot 
begs the question which it proceeds to 
prove. It says the Court has power because 
it has the power, but shows no instance of its 
exercise. 

It is for the Court to say if they are 
satished with this judgment. The Judge does 
not know where the power comes from. 
Thought is here lost in language. (Here 
Mr, Paul read the note of Lord Campbell, 
to the effect that it was inexpedient for 
a Judge to exercise this power, and that 
the proper way to proceed was by criminal in- 
formation). 

The matters here 
not scandalising to the Court. 


complained cf are 
To think 
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so would be to give the words too 
wide an interpretation, That is a ques- 
tion fora Jury. Van Sandau's case (15) 
does not come within that class. Where 
the Court sees a direct attempt to obstruct 
the proceedings, then they are justified, 
but in Captain Fenwick’s case, the supposed 
obstruction is from some reasoning or 
some argument; and thenthe Chief Justice 
says the Courts had better be shut up, it is 
the inference of intention. i 
Times have changed and the severity 
of the law is now much mitigated. With 
regard to this, whole pages of legal 
literature teemed with cases of great in- 
justice done by Judges under colour of 
law. I need go no farther than to instance 
the judgment of Sir Jobn Finch in the 
case of Hampden (20), in which everything 
was exhausted to show that in that oase 
the right way of proceeding had been 
adopted, and to uphold in the atrengest 
manner the divine rights of Kings. I 
understand your Lordship to say that if 
the misrepresentationgs had been confined 
to misstatements without anything being 
based on them, no notice would have been 
taken of them. I understand that your 
Lordsbip considers the leitar of “Bystander” 
to be a contempt as reflasting upon your 
Lordsbip’s character and also that the 
advertisement calling for subseriptions was 
also a contempt of Court, as being intended 
as a demonstration against the Court, I 
have already submitted, on the authority 
of a number of oases, that in cases of 
libel of this sort on a Judge, after pro- 
ceedings bad ended, the Court had no 
greater powers than an ordinary individual. 
There were other ways than the present 
course of proceedings by which the honour 
of the Court might be protested, and the 
mental capacity of a Judge ought to be 
of such a nature as to prevent him from 
placing himself in the position of Prosecutor 
and Judge in the same case. With regard . 
to the animradversions in the letter of 
“Bystander”, no doubt the word “ruse” is 
one calenlated to annoy your Lordship, but 
I hope to be able to show tothe Court, 
although the word was not one which I can 
approve of, that it was really intended to 
express an impression which had gone abroad 
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that your Lordship had given Mr. Tayler 
to understand that his apology would be 
accepted, and had thus punished him severely 
without even mentioning the apology. 

With regard to what was said to be 
the grossest libel—the opening of the sub- 
scription as demonstration against the 
Court—Mr, Paul mentioned that in olden 
times, the Judges had very curious ideas 
upon the liberty of the subject and the 
firmness of the British constitution. If 
almost anything was done, it was given 
out that the constitution was in dauger. 
Hven in later times a great deal of un- 
enlightenment slung to Judges of high 
standing. In Lord Ellenborough’s speech 
on Sir Samuel Romiilly’s Bill, reported in 
the 233rd page of the 3rd Volume of 
Campbell’s Lives of the Chief Jastices, 
he strongly recommended that the punish- 
ment of death for felony to the amount 
of five shillings should not be abolished 
and so late as 1830, Lord Tenterden 
strongly opposed the abolishment of capital 
punishment for the offence of forgery. Mr, 
Paul then proceeded to read Sir A. Cook. 
burns’s remarks in the case of If’ason 
v. Walter (11) already cited by Mr. Kennedy. 
In modern days Judges do not go on 
the acts of their predecessors, they do not 
deliver judgments in such and sucha manner, 


because others have been of « similar 
character (here Mr. Paul cited several 
cases of overruling), The law as it is 


written is adamantine and immoveable, but 
the unwritten law is so elastic that it 
adapts itself to the present time and judg. 
ment can, therefore, be guided by proper 
discretion. If a dissent of opinion be con. 
tempt, then it is impossible to know what 
is not contempt, and one is at a loss to 
discover what and where the bounds of 
contempt exist. The Earl of Macclesfield 
was fined £3,000 and because the King 
dissented from the opinicn of the House of 
. Lords, he ordered the fine to be paid 
from the Privy Purse. Suppose a case of 
a man who had been fined, and that fine 
were to be paid off by any one in Court, 
is this a case of contempt? There is the 
case of the Corporation of Yarmonth, in 
Dunsford and Hast, on whioh the present 
case is judged. But surely that ig 
garrying the. law too far. When a man 
expresses his opinion that a verdict is 
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wrong, or declares it to be so, it does 
not follow that he says it is infamously 
so or that he even thinks so. In the 
present case there has been no obstruction 
of justice, and he was at a loss to con- 
ceive how it could be construed into a 
contempt of Court except by a process of 
harsh reasoning. There are wrong verdicts 
every day. In times past perhaps Juries were 
more subservient to ibe Judges, and perhaps 
that was the reason there are so few cases on 
record of reversal of sentences, but that does 
not say that they were not unjust. Provided 
that they are deserved, animadversions on 
wrong jadgments or on any public acts 
of any public men were of benefit to 


themselves and useful to the general 
community. If there were no liberty of 
the Press, then a Justico could say 


whatever he liked or pleased. 

ven if their Lordships considered that 
Captain Fenwick cught to be punished, 
even then they would surely acquit him 
of any endeavour to sap the administration 
of justice. Bat it was submitted that the 
present case was one for a Jury who were 
uninterested. 

(Court adjourned.) Upon the re-assembling 
of the Court after a short adjournment 
for tiffin, Mr. “Paul resumed his argument, 


He said that in the judgment of Mr, 
Justice Baller, that learned Judge 
seemed disposed to sonsider that all 


apimadversions on the proceedings of Courts 
should bs prevented, He (Mr. Paul) 
submitted that an opinion pronunced 
adverse to the judgment of a Judge and 


Jary is perfectly justifiable if not of a 
calumnious nature. 

[Macpuurson, J,—Surely that is not 
disputed. | 


Mr. Faul said that was the desision of 
Mr. Justice Buller in the ease he had 
referred to. He (Mr. Paul) would only 
say that he was one of those who, when 
occasion required, expressed himself strong- 
ly in eases where he felt strongly. There 
had been cases of Judges of the High Coart 
expressing themselves in strong language. 
Mr. Paul submitted that if an article was 
written and published bone fide, the reasons 
ought not to be tested by the severast 
logic, for if so, the Govarnnent of the 
world would rest in the hands of two or 
three persons. If that were,..8o,J:his 
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Lordship the Chief Justice’s decisions 
could be never assailed, if the reasons of 
anything which was alleged against them 
were to be put to the severe test of 
logic. Mr. Paul then quoted the case of 
Hurro Ohunder Roy Ohowdry vy. Shooro- 
dhonee Debia (21), where the present Chief 
Justice had made use of strong language 
in expressing his opinion, and had said 
that to come to the conclusion some to 
by the majority of the Judges in that 
case would bring discredit upon the law 
and upon the administration of justice, 
Mr. Paul continued and contended that 
‘in cases of this kind it was nesessary 
that not only the words but their intent 
should be oalumnions before it could be 
made an offence. Mr. Paul maintained 
that these articles did not come wthin the 
meaning of the word sontempt, as the 
judgment of the Court in the gase 
referred to was gone and final, He would 
now proceed to interpret ‘the law with 
regard to the liberties of the press. It 
was a noble example that Lord Brougham 
showed when in trying a question relating 
to the privilege of members of the House 


of Commons, he did not hesitate to oast 
aside certain decided cases, when it 
behoved him to do so, He (Mr. Paul) 


asked their Lordships to do the same. 
Mr. Paul also read some passages from 
Mill on Liberty defining the right of 
criticism of public men. 

He then summed up this portion of his 
argument by submitting that he was 
right in stating that with the exseption 
of two Colonial cases, one of which was 
Crawford's case (16), in which the details led 
him to believe that although the Court 
was not sitting, yet the proceedings were still 
pending, for in that ease Mr. Justice Karle 
said that it was quite possible to conceive 
eases of contempt caloulated to paralyse 
justice and, therefore, the Oourt would 
vindicate its administration, and that it 
was for the Court in each case to deside 
whether it amounted to that. If the suit 
had been terminated these observations 
would not have been applicable. 

Sir Samuel Romilly, a great man and 
one who had done very much for the 
good of the soantry, and who was a 


(21) 9 W. R. 408; B. L. R. Sup, Vol. 985, 
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great authority, gives an account of 
certain proceedings before Lord Erskine, 
They are stated in 6 Lord Campbell’s 
Lives of the Chancellors, page 565. He 
states the facts and arguments in a case 
in which he had endeavoured to persuade 
Lord Erskine to exercise this jurisdiction, 
but Lord Erskine had deslined to commit. 
Sir Samuel Romilly made some very 


harsh comments on Lord Erskine’s conduct 


but eventually he had himself retracted 
his arguments, and said he believed that a 
contempt of this kind ought to be proseouted 
as a libel. And in McDermott’s case (7), 
the facts were open when leave to appeal 
was applied for. Lord Westbury saw the 
necessity and- gave the leave to appeal, 
thus marking his disapprobation of the 
committal, and although subsequently 
that was rescinded, that proved nothing, 
because it was merely refased as there 
was no jurisdiction to entertain an appeal 
ia the case. 

In the case of Wallace, In re (17), gross 
charges were made against the Chief 
Justice by letters sent to him, and before 
the proceedings were terminated, and 
that of course came within the elass of 
direst contempts, because the letters 
containing the insults were sent direct to 
the Chief Justice. 

Therefore, the case was narrowed down 
to the ease in Wilmot and a case which 
occurred in the Isle of Man, which shows 
that the power was doubtful and did not 
prove satisfactorily that a man could be 
punished for remarks made after the 
sonelusion of the proceedings. The 
question seemed to be an opsn question, 
which, if properly considered, would show 
that no sush power really did exist. The 
next subject was the mode of proceeding 
to be adopted, supposing this to be a 
oase in which the Court still retains of 
the opinion that they have a right to 
punish. In order to show cases where 
that power clearly existed, Stuckdale v. 
Hansard (22) shows the general opinion 
that such cases ought to go before an impar- 
tial Jury. Then as regards Birch v. Walsh 
(6), no grosser cise could be conceived 


(22) (11889) 9 Ad. & Ell 1; 2 Starkie 2042 P, & 
D. 1; 3 88 Tr. (N. s) 723; b L. J. Q. B. 293; 3 Jur, 
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than this, and yet the Court thought that 
the safety of its honour was not impeached, 
and that the futile attempts would but 
recoil on the authors. Letters Patent, 
1865, section 80, is already before the 
Court, and here if the offence does not 
come under the second exception, then it 
ig plainly defamatory and consequently 
triable under the Penal Code. In Long 
Wellesley’s case (1) lord Brougham 
considers that the proceedings for contempt 
are criminal proceedings, 

Here in the present case was no specific 
charge, 

[Tae Cater Justice.—The charge is for 


publishing those letters and notices 
which are in themselves cscntempts of 
Court. | 


Yes, but there is no specific charge. 

[Tue Onise Jostice.— Then how would it 
be in the case cf an indictment which 
would only say:— That on a certain day 
he did publish and set forth certain 
articles?” | 

Then, my Lord, there would be an in- 
nuendo, 

[Tae Cares Justicv.—If you are ignorant 
as to what I complain of I will tell you. | 

In the case of indictment there would 
be a Prosecuting Counsel. 

[Tae Cater Justice.—But if there were 
none? 

Then the defendant should be told. 

Tae Cater Justice. —The substance of 
the letters and the advertisement was to 
get up a demonstration to teach the Chief 
Justice a lesson, and the article stated 
that the Chief Justice would raise a 
storm which he would not find it easy to 
quell, Those were the letters which formed 
the contempt. Do you wish an adjourn- 
ment, Mr. Paul, to consider the charges 
as now explained? | 

Nc, my Lord, but I submit that my 
client is prejudiced in not knowing the 
precise charge brought against him, and 
which he is expected to meet, 

Mr. Paul went on to state that the course 
adopted by the Court had prejudiced his client, 
and was a course whioh ought not to be 
resorted to except where it was imperatively 
necessary. There was a definite punish. 
ment provided for defamation in the Pena] 
Code, and adefinite way of trial provided 
for such cases. It was never intended that 
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offences of this description should be dealt 
with in a summary menner. Mr. Paul 
then referred to the jurisdiction of the 
Sudder Court in cases of contempt, the 
punishment for which sonld not exceed 
a fine of Rs. 2C0, or a month’s imprison- 
ment where the fine was not paid. In 
America, if was stated in Kent’s Com- 
mentaries, Vol. J, page 3821, that the 
Courts could only summarily punish in those 
gases where the contempt was committed 
in the face of the Court, or was such as 
to obstruct the course of justice. This 
Court was precluded from punishing except 
by the Penal Code, and the Penal Code 
can only punish such offences as come 
under the sections in that Code. The ques- 
tion was whether what was printed as 
bona fide criticism might be a better kind 
of opinion but not necessarily more bona 
fide than the mere expression of opinion. 
The well-known case of a Judge in tha 
Colonies who was told to give his opinions 
but not his reasons for those opinions is a 
matter of history. 


On the 13th April a warrant was issued, 
and Mr, Tayler appeared in answer and 
admitted the authorship of those letters. 
In commenting on Mr. Tayler’s case (2) 
his andacity and his carelessness were 
certainly indefensible. The Chief Justice, 
therefore, brought astrong artillery of argu- 
ment to bear against him. On the other 
band Mr. Tayler had some reasons for 
complaining, althcugh not sufficient to 
justify him, but still he felt mortified 
against Mr. Justice Mitter. Yet this did 
not warrant his careless wey andthe style 
in which those letters were writien. Mr. 
Justice Mitter might have retracted what 
be had said as to Mr. Tayler being 
directly guilty of fraud, a statement which 
there was not atittle of eviderce to prove 
so far as it meant personal fraud. There- 
fore, Mr. Tayler bad a grievance which 
might have been some extenuation of hbis 
conduct and have mitigated his offence and 
on those grounds bis sentence might have 
been less severe, yet not one observation, 
not one remark, appeared in thelong and 
carefully considered judgment pronounced 
upon him, to show that there was a single 
point in his favour. It did not say that 
he was galled or that be submitted at 
once—which he did without complaining 
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of his arrest. His submission and his apology 
mignt have been suffaient and could have 
baan accepted. In the ontsids worll his 
wrong was supposed tc ba traue. Yat the 
Chief Justice went to work with all the 
z3al aud labonr for whish his jadgments 
are conapicusus ty teen evary point against 
Mr. Tayler. It would ba no compliment 
were one to say that the Chief Jastice had 
been earefal in preparing his judg.nent. 
Yet that jodgmant shows in no way that 
Mr. Tayler was suffarinzg under irritation 
which might have given him some cause 


for his condust. Mr, Paul then prceeeded 
to refer to the 8rd oagasion when 
Mr. Tayler was brought up, when he 


presented a petition and made a further 
apology. 

| Macpagason, J.— The fact of his making an 
apology did not entitle him to his discharge as 
a matter of right. } 

Mr. Paul said that it was a matter of expec- 
tation that if he did apologise he would not 
ba subjected to any farther punishment. In 
the case * in whish Mr. Piffard and Captain 
Francis were tried for contempt of Court, 
thes Couré wa; satished with an apology 
expressing sorrow for what had occurred in 
lien of all punishment. 

[Msaceuerson, J—AIl I meant is that a 
man cannot claim immunity from punishment 
from the fact of having made an apology for 
his offences. | 

Tus Cuier Justic?.—Suppose a man were 
to knoak another person down in the street, 
and on being arrested, make an apology. 
Would he be entitled to consider that sufficient 
amends ? | 

Mr. Paul said that in Tan Sandaw’s case (15), 
which was a very gross one, asimple apology 
was held to be sufficient and quoted Sir 
George Rowe’s remarks in that case, wherein 
he said he would be unwilling to inflict 
punishment if he could find a single expres- 
sion of regret. Mr, Paul said that he consider- 
ed Mr. Tayler’s first apology to have been a 
suffigient one, and that when he expressed 
his sorrow, that implied all retrastations and 
he did not think it was necessary for him to 
retract everything, and sayin so many words 
that what he had said was false That 
apology appeared (o him (Mr. Paul) to have 
been a sufficient and ample one and this 
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formed one of the grounds for the writing of 
the letter of “Bystander”, which had been 
referred to, When it was pointed out to 
Mr, Tayler that his apology contained no 
ratractation, he made the only  retractation 
he could, Under the circumstances, nothing 
had been said to Mr. Tayler but that hig 
letters were a contempt, and his apology 
was therefore a general one. Ha was 
not told of any particular contempt in 
any of the letters and when he bagged to be 
allowed to retrast everything which the 
Court considered to be a contempt, he (Mr. 
Paul) considered that to be quite sufficient. 
Another fact was that his Lordship in his 
judgment on Mr. Tayler did not mention one 
word of his published apology, but after 
passing his sentence he said something abont 
it. It might very naturally have happened 
that in along and elaborate judgment like 
that, his Lordship might have forgotten to 
mention it, but outside people had criticised 
the omission; and it had been mentioned that 
although the published apology was one 
which emanated from the suggestion of the 
Chief Justice, yet that his Lordship had not 
once mentioned it in his judgment nor 
taken it into consideration in mitigation cf 
punishment, 

[Tue Carer Justice said that after the 
delivery of his judgment he told Mr. Tayler 
that if he made certain additions to his 
apology which had been already published, his 
punishment would be mitigated. | 


Mr. Paul said that the apology which Mr. 
Tayler had been required to make was a most 
abjest one, and he was surprised that that 
gentleman did not consider his reputation 
tobe worth more than a month’s imprison- 
ment. | 

‘(Tus Cuter Jostice.—I do not consider the 
apology wasan abject one. | 


Mr. Paul said that it appeared to him the 
apology was a most abject one, as Mr. Tayler 
stated that what he said was unwarranted 
and wholly without faundation, He (Mr. Paul) 
would have suffered six months’ imprison- 
ment, no matter how much in the wrong he 
might have been, rather than make such an 
apology as that. However much sympathy 
Mr. Tayler might have had at firat, he had 
since altogether lost it by sush conduct. He 
did not blame kis Lordship for demanding 
the apology, as it seemed to bave been fixed 
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in his mind that such an apology was 
necessary. mr. Paul mentioned the fact 
that Mr. Tayler’s final apology was notto be 
received till a week after the judgment had 
been pronounced, so that if was seen that 
his Lordship had fully made up his mind, 
no matter what apology was given, to 
sentence Mr. Tayler to a fine of Re. 500 
and a week’s imprisonment. He only 
referred to this in order to show a reason for 
the misunderstanding which had arisen. As 
regards the law of the oase of Wellesley v. Duke 
of Beaufort (1), that was a case in which upon 
only an apology being made the order was 
discharged, which shows that an apology is 
sufficient sometimes. And farther, the Chief 
Justice expressed no opinion that the affidavit, 
or rather the apology to the affidavit, was 
an aggravation of the offence, until he 
delivered his judgment, yet that affidavit 
was before him. 

(Tuge Camer Just.ce.—I was not advising 
Mr. Tayler. | 

No, my Lord, but you gave the impres- 
sion that if the affidavit was rectified 
and the apology published, Mr. Tayler would 
be discharged. 

He then continued.—There was - nothing 
in the character of the Chief Justice to 
induce .the editor to caluminate and attack 
him. In fact he only said that in case he 
carried his dictum too far he would raise a 
storm. There is surely no contempt in that. 
The only dictum was that the printer and pub. 
lisher would be proceeded against; naturally 
the editor took offence at this. Thisdid not 
refer to anything the Pzoneer had said. The 
Pioneer contained no distum. It was the 
Friend of India that contained the dictum 
which the editor thought was going too far. 
‘Since the Court bas signified its disapproba- 
tion, the newspaper has been silent on the 
subject and in no way endeavoured to pre- 
judise proceedings. 

| Macpnerson, J.—The article of the 26th 
April states or at least impnutes that the 
Chief Justice acted wrongfully and attacked 
and turned everything against Mr. Tayler 
that he possibly could, and then protests 
‘against the cruelty (not the severity) of the 
sentence. There is a vast difference between 
eruelty and severity. The poetry must be 
taken as part of the article. } 

Mr. Paul said that this was merely an 
expression of what the public opinion was, 
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Surely an editor is not responsible for an 
opinion that prevails or for expressing it. 
The Friend of India had done the same 
thing. He himself thought that Mr. Tayler 
would have been discharged. In fact from 
what the Chief Justice had said on Tuesday, 
he (Mr. Paul) did not attend on Saturday 
although he was watching the case for Mr. 
Tayler—for in fact he thought that nothing 
further would bedone. Many people thought 
that the public apology was not fairly treated 
and, therefore, they thought the sentence a 
ornel ove. Exesption should not be taken 
at thatone word “ oruel ” here, which merely, 
meant harsh, and nothing more. The editor 
bad never had a wish to impute malice to 
the Chief Justice, or he would not have 
paid the tribute he did to the Chief Jastice’s 
talents, ete., which he did | in the lines 
directly preceding the word “oruel.” Surely 
the Chief Justice was a little too sensitive. 
There was not one misstatement, not one 
hostile griticism even, and could that article 
be called mala fide? It was difficult to 
convince a Judge who himself had to put 
what construction he pleased on the sentences 
he found offensive and to judge of their 
meaning himself. Did the Chief Justice 
think that a Judge who thought he had done 
right shonld not be told hehad delivered 
a cruel judgment (meaning a harsh judg- 
ment) if that judgement had been’ unneces- 
sarily severe ? After all the Chief Justice 
did go unnecessarily into the past life of 
Mr. Tayler and the hearers upon that thought 
the judgment ornel. 

Tus Osier Jostice.—The object of that 
jodgment was to justify the Court and not . 
to attack Mr. Tayler. | 

Mr. Paul here mentioned the very strong 
remarks which had been made on Mr. Justice 
Shee and the Jury who had tried Toomer 
when almost every newspaper in England 
denounced both the verdict and the sentence. 
He continued: Mr. Tayler had a grievance 
and in consequence of that he did very 
unwisely insult Mr. Justice Mitter. The 
Chief Justice’s high and exalted position 


prevents him from seeing disappointed 
suitors, and from witnessing what such 
men feel. Mr. Tayler knew that he 


was not in the country when the fraud was 
committ, edso that at the most he could only be 
accounted guilty of a constructive fraud, nog 
of any moralfraud. Had Mr. Justice Mitte, 
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said that the fraud was perpetrated by Mr. 
Tayler’s agent all would have been well, but 
he did not do so. 

Mr. Paul then proceeded to comment upon 
the judgment, showing that Mr. Tayler 
really had been aggrieved. The Chief Justice 
in his judgment in the case of Zuhooroonissa 
against Mr. Tayler said that it was unneces- 
sary to consider the question whether there 
had been any fraud or concealment. To this 
judgment the Hon’ble Mr. Justice Mitter said, 
“I entirely concur,” and w henthe Chief Justice 
said that it was unnecessary to enter into the 
question, Mr. Justice Mitter held that it was 
not necessary to decide, for that was part of 
the Chief Justice’s judgment, and then 
he went on and found that Mr, Tayler 
had been guilty of both fraud and gon- 
sealment. There was no evidence before 
the Court in that case to justify Mr. 
Justice Mitter in saying that Mr. Tayler 
had committed frand. All that could by 
any means have been said upon the 
evidence was that a fraud had been 
constructively committed on behalf of Mr. 
Tayler, but not by him, because all the 
transactions with Ahmedoollah were con- 
ducted by Enayut Hossein, who was acting 
as agent for both parties, 

The Court then adjourned to the following 
day. 





Mr, Paul in resuming his argument the 
next morning said that when the Court 
rose the day before he was stillon the 
subject of the article of the 26th April, 
with reference to that part of it which 
stated that every possible point had heen 
turned against the accused, He (Mr. Paul) 
had also endeayoured to show that Mr. 
Tayler had good grounds for complaint 
against the decision of Mr. Justice 
Dwarkanath Mitter, and concluded by 
showing that although the Chief Justice 
had declared it to be unnecessary to 
decide whether there had been any 
fraud or concealment on the part of 
Mr. Tayler, Mr. Justice Dwarkanath 
Mitter, after declaring his soncurrence in 
the judgment of the Chief Justice, went 
further, and expressed what he (Mr. Paul} 
could not help thinking was a dissent 
from the judgment of the Chief Justice, 
that it was unnecessary to decide that 
fraud had :.been ilcommitted. Mr, Justice 
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Mitter’s judgment was as follows:—“] 
entirely concur. l feel no hesitation in 
holding that the plaintiff is entitled to 
recoyer both upon the ground that she 
has paid a debt due from Mr. Tayler 
to Ranee Usmedh Koer when she was 
under no obligation to pay it, as also 
upon the ground that a fraud bas been 
perpetrated against her by Mr. Tayler in 
concealing from her the fact that the 
estate sold by him to her was under attach- 
ment in execution of a decree of Conrt. 
1 should have been extremely sorry if the 
state of the law were otherwise” As to 
the duty of the Judges, he (Mr. Paul) 
must refer to the Bench as it must know 
better what its duties were than any of 
the outside world, but it struck him that 
it behoved Judges to be particularly sare- 
ful in the expressions used in their judg- 
ments, that the ordinary meaning was to 
be given to the words used. If a Junior 
Judge thought that the judgment of his senior 
required to be made stronger by further 
remarks, it was his duty to make them 
and to give his reason for doing so. But 
in this case no reason was given as to 
why, when the Chief Justice had declared 
ib was unnecessary to go into the question of 
whether there had been frand or not, the 
Junior Judge should have considered it to 
be his imperative duty to some to a 
finding directly opposite, without assigning 
any reason. He (Mr. Paul)would assume, 
as indeed the judgment showed, that the 
bargain for the sale of the estate was 
altogether carried on between Hnayut 
Hossein and Abmedoollah and that Enayut 
Hossein acted in the matter as the agent 
of both parties. Knayut Hossein stated 
that Abmedoollah knew of the attachment, 
and that he had told him of it. Mr. 
Tayler was at a distance at the time 
and took no part in the proceedings, and 
how therefore was he to know that Enayut 
Hossein, who was acting as agent for 
both parties, had kept concealed a fact, 
which was in his knowledge, from his 
other principal? Justice Dwarkanath Mitter 
did not say in his judgment that the 
agent of Mr. Tayler had committed fraud, 
and that Mr. Tayler was constructively 
responsible for the acts of his agent, but 
he said that Mr. Tayler had committej a 
fraud himself, and he (Mr. Paul) contended 
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that that oonslasion was arrived at with- 
onus there being a tittle of evidence to 
support it. Mr. Tayler never took any 
part in the contract with Abhmedoollah 
from beginning to end, but left it all to 
his agent, and an amount of moral obloquy 
had been thrown upon him which there 
was not a tittle of evidence to support. 
The Chief Justice in his jadgment had 
expressed his disbelief in the evidence of 
Enayut Hossein and his belief in that of 
Ahmedoollab, not from the fact that the 
evidence of one was preferable to the otber 
by reason of character, but from a chain 
of circumstances. His Lordship had 
shown in his judgment that if Enayut 
Hossein was to be believed, there would have 
been something done which had not been 
done. He would ask his Lordship to bear 
in mind these facts. The jodgment on the 
original case was tantamount——perhaps not 
toa direct charge of perjury against Hnayut 
Hossein, but sufficiently so for Mr. Tayler 
to hold and express the opinion that the 
Court had sonsidered he had been guilty of 
perjury. He would now refer to Mr. Tayler’s 
petition fora review of judgment. In that 
petition Mr. Tayler said as follows:—'All 
your petitioner now desires to do is to inform 
the Court that the statement put in and the 
evidence given by Hnayut Hossein and his 
creatu:es are totally false’. This was a 
statement of fast and was nothing more 
than what the Court had already decided in 
its judgment. Mr. Tayler’s petition went 
on— ‘and was made and given without the 
approval, concurrence or knowledge of your 
petitioner, and in direct opposition to the 
instructions given by your petitioner to 
Enayut Hossein before his departure from 
India”. Mr. Tayler said that the fabria of 
the defence set up by Enayut Hossein was 
directly contrary to the instructions he gave 
him before leaving for India. Mr. Tayler 
never disputed nor wished to dispute his 
liability for the money and when the action 
was brought against him, the defence set up 
by his agent was directly contrary to the 
written instructions which he had left behind 
him. Mr. Tayler, as far as he was aggrieved, 
was satisfied by the statement that the Chief 
Justice had not made any imputation of 
moral fraud against him, and he accordingly 
bowed tothe judgment. The Court allowed 
the proceedings for review of judgment to 
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goon and Mr. Tayler fully believed that 
some justice would be done him in that way. 
He had put in a petition which he had 
verified by affidavit, praying that the words 
used in the judgment of the Hon’ble Mr. 
Justice Dwarkanath Mitter might be 
in some way retracted or modified. This 
might have bean done without detracting 
from the gravity of the judgment in any 
way. The course of justice did not require 
that the words should be repeated and thongh 
the Court was right when it said that it 
could not go on toa review of judgment in 
a case where the party applying to the 
Court did not express Limself aggrieved at 
the decree, the Court might have done 
something for the reputation of Mr. Tayler 
by retracting or modifying the remarks which 
had been made against him. That might be 
done hy stating that the fraud imputed to 
Mr, Tayler was fraud committed hy Mr, 
Tayler’s agent inhis absence. Inthe judg- 
ment of Messrs. Normanand Loch, in the 
Tioaree case, words which were used in the 
judgment were afterwards modified, and the 
same might very well have been dene in 
this case. Mr. Tayler could not be consider- 
ed to be an active party to the perpetration 
of the fraud as he was absent in England at 
the time, and when the negotiations were 
going on with Ahmedoollah, Mr. Tayler was 
only constructively negotiating, with him 
through his agent Hnayut Hossein and not 
actively. Mr. Paul then submitted that in 
order to correct what was found to be an 
error in a judgment if was not necessary 
that there should beareivew of judgment, 
and the Court, in the case of an error ina 
judgment which was admitted in itself to be 
a correct judgment, had power to rectify 
the error, by retracting or modifying the 
expression to which exception had been 
taken. Ifa date in judgment was found to 
be wrong or the names of parties were 
declared wrongly or a genealogical tree was 
not properly placed in the judgment, it 
would not be necessary to apply fora review 
of judgment in order to correct them. His 
Lordship the Chief Justice in refusing the 
application for a review of judgment said: 
"It appears to me that there is no ground 
for reviewing the judgment. I have read 
very carefully the judgment which I deliver. 
ed in this case, and see nothing init which 
IT can retract. I did remark upon the judg- 
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ment vf the Subordinate Judge, but abstain- 
ed from expressing any opinion as to whether 
there was any fraudulent concealment on 
the partof Mr. Tayler’. In the course of 
Mr. Justice Mitter’s judgment on the same 
application, he said:— I wish to add, hov- 
ever, that 1 should not be justified in with- 
drawing the remarks in question upon an 
ex parte proceeding of this kind. Enayut 
' Hossein is not before the Court, and so far 
as the the plaintiff is concerned she is in 
no way interested in opposing this applica- 
tion, inasmuch as the petitioner is not 
seeking for any interference with the decree 
which had been passed in her favour.” If 
this were to be the case, if would be impossible 
for a person to obtain redress for injuries of 
this kind, if the other person were out of the 
jurisdiction of the Court or transported 
beyond the seas. Why was Mr. Justice 
Mitter so careful of the reputation of Emayut 
Hossein P If these proseedings were ea parte 
there were no grounds to affect Hnayut 
Hossein's character ; why should he reject 
the petition ? Why should the Court ex- 
press no opinion on evidence before it ? 
Nobody asked Mr. Justice Mitter to hold 
Enayut Hossein guilty of the serious offence, 
How could a prosecution have benefited Tayler 
when the Chief Justice had already stig- 
matised Enayut Hossain as guilty of a 
falsehood, and when Enayut Hossein was. at 
that very time undergoing a sentence of 
imprisonment for frauds perpetrated against 
Mr. Tayler? Why should he be put to these 
great expensesP Surely it would have been 
sufficient for Mr. Justice Mitter to have 
said that during Mr. Tayler’s absence this 
frand was commited by his agent. It 
does not matter whether Mr. Justice Mitter 
believed Kelly or not; it is sufficient that 
Kelly took the resporsibility himself ; he 
admitted that Mr. Tayler had had no hand in 
the frand ; this was evidence prima facie. 
Many European gentlemen had to rely on 
their agents for native contracts. It was very 
good advice of Mr. Justice Mitter’s that Mr. 
Kelly should have known what was inthe 
statement, but that advice was impracti- 
cable. Mr. Tayler was deeply aggrieved, 
The reasons of Mr, Justice Mitter were not 
satisfactory; if it was intended to charge Mr. 
Tayler with personal fraud, there was not 
a tittleof evidence to support the acousa- 
tion. Had he puthis grievance in a short, 
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clear, logical way he might have cleared his 
character ; but he went into the hyperboles 
censured by the Chief Justice. Mr. Tayler 
was more sensitive on account of the Chief 
Justice’s observations. The Chief Justice had 
delivered the judgment from an attacking 
point of view. He felt that a colleague 
had been attacked. Here is a proof of the 
evil of the prosecutor being the Judge. The 
Chief Justice considered Mr. Tayler’s insolence 
and the insult offered to Mr. Justice Mitter, 
bat he forgot Mr. Tayler’s grievance. Mr, 
Tayler, being a man of some historic re- 
putation, perhaps an unfortunate man, but 
a man of some accomplishments, though from 
the time he took to being Vakil, he acted 
very unfortunately, felt deeply the attack 
on his character, having descended from his 
high position ; there was, therefore, sume 
extenuation for his offence, not perhaps 
sufficient to stop the Chief Justice’s judg- 
ment, but sufficient to mitigate the blame and 
lessen his degradation. 

Mr. Paul then turned to the subject of the 
opinion which had been formed as to the 
severity of his Lordship’s sentence, and went 
on to say that he submitted, with all due re- 
spect for Mr. Justice Mitter, and to the Court, 
that in his view the reasons which had been 
given for the view which had been expressed 
of Mr. Tayler’s conduet by Mr Justice 
Mitter were not correct, and that gentleman 
had every right and reason to complain 
of having been adjudged gnilty of fraud 
without any evidence to support that 
view, and he also had a right to com- 
plain that when he presented his petition 
for a review of judgment, the Judge refused 
to retract or modify one single word which 
he had used. All these circumstances might 
be urged in extenuation of the conduct of 
Mr. Tayler. Mr. Tayler had committed a 
very foolish act, doubtless, in appealing to 
the papers, but the Court must look to the 
provocation he had reseived. There was no 
doubt that Mr. Tayler had a  grievanes, 
and if he had preceeded to vindicate his 
character in a proper way, it was not im- 
possible to say that public sympathy might 
not have gone with him. 

With regard to the seeond point of 
the same subject, the allegation that the 
Chief Justice had turned every point 
that could be turned against Mr. Tayler 
with great severity and bitterness, Mr, 
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Paul proceeded to justify these remarks. 
With regard to the judgment itself if 
the Chief Justice thinks that the two cases 
of the Ranee of Tekaree and of Zuhooroonissa 
had such connection as fo make it proper 
to introduce the point into his judgment 
respecting the maid, there is some reason, 
for ‘‘ Curiosity ” in his letter deeming them 
to be connected cases. 

As to the observation made by your Lord- 
ship on the statement in the lst letter and 
the petition of review and Mr. Tayler’s 
oral explanation, I cannot help thinking 
your Lordship has misapprehended Mr. 
Tayler’s meaning. I believe Mr. Tayler 
meant to say that if Mr. Justice Mitter 
had based his judgment on the bypotheti- 
oal case of fraud he would have had nothing 
to say, and not that if the Chief Justice had 
agreed with Mr. Justice Mitter tben he 
would have had no ground of complaint. 
The plea as to whether there was a fraud 
is one thing, that Mr. Tayler was the 
author of it, is quite another. Mr. Tayler 
did not attack at all the judgment of Judges 
Norman and Loch. I think the attribution 
of degraded sowardisce conveyed by your 
Lordship was not founded on the facts of 
the ease. Tayler had no ground of com- 
pldint against your Lordship, and that 
was the reason he did not attack you. 
It was not because your position rendered 
you unassailable. i 

[ MACPHERSON, J.—-Why are you arguing 
on Mr. Tayler’s ocase? Is it with the 
view of showing that the article in the 
Englishman of the 26th April is correct in 
facts. | 


Yes, my Lord. 
[Maceuerson J.—That the judgment 
of the Chief Justice was a vindictive 


judgment. | 

No, not with that view, but that it was 
an unnecessarily severe judgment. 

[Macruerson, J.—The imputation in the 
article is that the sentence was a vindictive 
one. The wording of the paragraph is not 
that the sentence was gevere, but that it 
was cruel. 

[Tae Cater Jcstice said that the word 
“eruel” imputed a wish to cause pain. | 

That, I submit, is not the meaning which 
the word is intended to convey. 

[Tas Curar Justice.—If the remark was 
merely that the judgment was a severe 


one, it would be no contempt. That would 
only be fair criticism. | 

Mr. Paul said that he was nee in 
a very peculiar position. ‘There was not 
the slighest intention to cast an imputation 
on his Lordship, but the whole case had 
turned on a misunderstanding which had 
unfortanalely arisen. Where the word 
“eruel’ was used, it only meant to 
express harshness and severity and nothing 
more, 

(Tue Carer Justice.—-The article says 
that I knew of Mr, Tayler’s bad state of 
health, That I did not know; all that I did 
know was that he was suffering from 
gout, and as I had shortly before that seen 
him in society and knew that he was 
able to make a journey to Patna, I did 
not know he was suffering from anything 
else than a simple attack of gout. 
I knew nothing of what wasstated in the 
medical certificate until after the judgment 
had been delivered. | 

Your Lordship comes to the conclusion 
that this article is intended to charge you 
with eruelty. 

[Tne Caer Jecstice.—If the word only 
means severe | do not somplain.] 

Mr. Paul said that the word “oruel” in 
the articles must be taken in connection 
with the words which followed it.. In 
one part of the article the sentence is 
called a cruel one, in the next paragraph 
tbe words “the harshness of the sentence” 
occur, and a little lower down there are 
the words ‘cruel severity”. Captain Fen- 
wiak never intended that the word “cruel” 
should be used in the bad sense which 


“bad been imputed to the words and he 


could so now publicly through him (Mr. 
Paul). He hoped the, Court would not 
construe the word ‘eruel’ in that bad 
sense. 


| MACPEERSON, J.— That is the sadinane 
meaning of the word. | 

[Tar Curer Jestice.—The meaning of the 
word cruel is a pleasure to inflict pain. | 

How sould it be imputed that your 
Lordship would take pleasure in inflicting 
punishment.? 

[Macprerson, J.—The question is whether 
that was not imputed. } 

I submit if was not, All that it was 
meant to express was that tha sentence 
wos a severe one-—-& very severe one, 
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[MaceHerson, J.—There could be no ob- 
jection to having ib said that the sentence 
passed was a very severe one. } 

[Tae Cuir Justice.—If it is said that 
the word was not intended to be used in 
any bad sense, [ am willing tc accept that 
statement. | 

I now state on behalf of Captain Fenweik 
that the word was not intended to be so con- 
strued. 

[Tue Carer Jcstice. ~I am ready to hear 
the rest of your argument, and will accept 
Captain Fenwick’s statement. If the charge 
had been only that my sentence was a severe 
one, none of these proceedings would have 
been taken. | 

Your Lordships mind was so imbued 
with indignation that the other matters 
did not strike you. If it were not the 
intention of Captain Fenwisk to say that 
you were guilty of deliberate cruelty, you 
will be satisfied then ? Ithink I oan 
prove that the use of the word ail through 
the articles would be inconsistent with 
such an intention. He does not call you 
ernel, which might have the sense imputed, 
but calls the sentence cruel when the word 
could only mean, at the most, extremely harsh 
and severe. 

To go on with Mr. Tayler’s ease. No 
charge waa made, merely an inference. I 
don’t think the charge is fair that he 
attempted to put aside former judgments, 
because it does not arise out of the case, 
and that after Messrs. Norman and Loch 
had acquitted him; but to add asting you 
urge that the affidavit was irregularly 
taken. Surely that did not fairly arise. 
That was very severe and should not 
have been adverted to. I hope L do not 
give offence, bat I must express my 
opinion. 

(Tue Carer Justics.—I do not look upon 
anything you say as an offence. I give 
you full liberty and I hope you will not 
restrict yourself from the fear of offend- 
ing. 

Mr, Paul then resumed and again ran 
over the arguments as to the Chief Justice’s 
judgment having been very severe. In 
that judgment Mr. Tayler was identified with 
all the acts of Hnayut Hossein: he was 
actively guilty of fraud and taunted with 
having tried a new way to pay old debts, 
though he was absent from tho country at 
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the time and denied all knowledge of the 
matter. He said that noone had ever yet 
come into Court without one sarap ofany. 
thing, without one scintilla of extennation 
in his favour, Yet none appeared in the 
jadgment, and on tbose grounds it was very 
severe. The Chief Justice had no right 
to go back into Mr. Tayler’s previous his- 


tory: which was not in this case. That 
was another reason why it was severe. 
The Chief Justice knew Mr. Tayler was 


suffering from gout, which at his advanced 
age was very virulent, and that again made 
the judgment most severe or cruel in ifs 
least offensive sense. That word must be 
taken with the subsequent context, which 
shows what the animus was, “We do not 
defend what Mr. Tayler wrote, but we do 
protest,” etc. : Jf the editor did not defend 
Mr. Tayler he could not mean that the 
judgment was cruel in its worst sense. 

[Tae Carr Justice. —If he meant that 
the object of the Judge was to give 
pain and not to administer justice, 
then I understand the word oruel.) 

No, my Lord, Captain Fenawisk imputed 
no facts to show there were private feel- 
ings, 

[Tae Cater Justice.—What does “Now you 
rave or must intend reyenge” mean ? 

[Maceserson, J.—This would appear to be 
vindistive. | na 

Inasmuch as the article professes to be 
bona fide the word “cruel” cannot bear that 
character. 

(Tue Cater Justice.—Then why was the 
quotation altered in one instance to snit 
Mr. Tayler’s case and not in the word 
“revenge.” | l 

You see, my Lords, were this case before 
a Jury thec we could see how ordinary 
minds would construe the word. As to 
me I do not know what it meant? I 
would ask how many men would have 
known what it meant. 1 will, however, 
submit that no facts are mentioned from 
which malice could be imputed. When 
flattering enlogiums precede, why should 
such imputations of malice be made? They 
are wholly inconsistent with such an im- 
putation, 

Mr. Paul then read the following para- 
graph from the Chief Justice's judgment: 
“Iam an unflinching advocate of the liberty 
of the pross. I believe that its freedom 
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is one of the main bulwarks of the rights 
of the people. I olaim no exemption as 
regards my public acts from the most rigid 
scrutiny and the most unsparing criticism. 
All I claim is that there shall be no misre- 
presentation and no wilful or unfair con- 
cealment of facts; and that those who deny 
infallibility, to the Judges shall not claim in- 
fallibility for themselves. T have had no cause 
to complain of the public press since I have 
been inthis country. Speaking generally, I 
believe it to be fair, independent and 
impartial. There has not, I believe, been a 
single criminal prosecution against a news- 
papr since | have had the honour to hold the 
office of Chief Justice, and there have been 
only one or two private actions for libel. 
The press in this country ddresses itself for 
the most part to readers of education and 
intelligence, men who judge and form 
opinions for themselves. The press is fair, 
it is not sourrilous; the public are not 
gaptious; and public men do not object to 
have their public acis freely discussed 
and fairly oriticised. Our Courts, therefore, 
are generally free from complaints against 
the press, either civil or criminal, on the 
ground of defamation”. 

He continued: Captain Fenwick had not 
sinned in any way against thatstatement. No 
false facts had been stated in the article in 
the newspaper,and the only thing to be regret- 
ted was the useofan unfortunate word in 
it, to which a meaning bad been given which 
it was never intended that word should 
convey and which it didnot and could not 
properly convey. It wasa very gratifying 
circumstance that, throughout all these 
proceedings, his Lordship’s general opinion 
of the press was favourable and also, as 
would be seen from this very article, the 
general opinion of the press with regard to 
his Lordship was also favourable. When the 
press, as his Lordship: said, “addressed 
itself for the most partto readers of educa- 
tion and intelligence, men who judge anc 
form opinions for themselves,” it could not 
be said that his Lordship’s reputation would 
suffer one iota from anything it might 
contain. He would mention that, sinees 
Captain Fenwick had assumed charge of the 
Englishman, a manifest change for the 
better had been observed in the conduct of 
the paper. And the seurrility with 
which some people had charged it had 
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It was unfor- 
Tayler’s wrongs should 
have been ventilated through the 
newspaper. Mr, P.ul read other portions 
of the article of the 26th, and contended 
that thera was nothing which could be 
objected to. He submitted that if Captain 
Fenvick was punished for contempt, that 
would not alter the opinion of the public 
as to the sentence on Mr. Tayler, but 
would only serve to cause ‘Captain Henwick 
to be considered a martyr in a cause of 
public benefit. 

¿Tue Cutler Justice.—My objest is not 
punishment but to vindicate the action 
taken by the Court. In showing these 
articles to be a contempt of Court, I do 
not mean that there is any moral delinquency 
on the part of Captain Fenwick, as I thought 
there was in Mr. Tayler’s case. | 

Mr. Kennedy.—Under these cirsumstances, 
I don’t think we should be justified in 
further taking up the time of the Court. 

Tus Carer Justics.—This is not an attack 
upon the liberty of the press. All I want 
to show is that, if anonymous letters are 
sent to the press containing false state- 
ments, the press is responsible for them, 
if the name of the author is not given 
Tl 


altogether disappeared. 
tunate that Mr. 


p. 

Mr. ennedy.--Your Lordship has said 
that it is not your intention to punish 
Captain Fenwick. 

[Tae Cuier Justice.—No, not after what 
Mr, Paul has said. All JI want is to 
explain my reasons for the course which 
has been adopted.: 

Mr Paul.—With regard to the 
“rase” in the letter of ‘Bystander’— 

[Tae Carer Justics.—I don’t thick Captain 
Fenwick was the author of that anonymous 
letter. ' 

Mr. Paul.—No, my Lord, he was rot. 

[Tue Onisr Jostice.—He has, however, 
taken the responsibility upon himself, but 
the letter is written in a style which I do not 
think would come from Captain Fenwick. 

Captain Fenwick very properly submitted 
to the Court, when the Court first express- 
ed iis opinion that receiving subscriptions 
was a contempt, by declining to receive 
any more, and he has now very properly 
explained that the language which waa 
supposed to cast imputationsonthe motives 
of the Chief Justice was not so intended. 


word 
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All I meanto contend is that false state- 
ments published in newspapers are not fair 
criticisms, Ihave no intention of interfering 
with the right of appeal to the press, but 
no one has aright of appeal to the press 
by bringing false accusations founded on 
wilful mis-statements, 

Mr, Hennedy.—As your Lordship had 
expressed your intention not to punish, I 
have no right to take up the time of the 
Court any longer. 


[Tae Carer Jostica—I will hear you on 
the point as to whether the articles are 
contempts. If I had waited te proceed by 
indictment before proceedings were taken, 
all the mischief, which I wished to prevent, 
would have been done; and in Mr. Tayler’s 
case, he would have gone to England if 
instant and summary measures had not 
been taken, and would have left the printer 
and publisher of the paper to be alone re- 
sponsible. } 


Mr. Paul asked whether their Lordships 
held that in any case it would not be 
right to open a subscription for the purpose 
of obtaining a demonstration of public 
opinicn. 

{ MacpHerson, J.—That depends very much 
on the way in which itis done. It is jast 
as easy to write pointedly without being 
defamatory. If, however, yon wish to hear 
the decision of the Court you bad better 
resume your argument. } 


[Tae Cuter Jostice.—And let everything 
which has been zaid be withdrawn. | 

Mr. Paul,—As I understand, any further 
argument on the matter would be of no 
use. If the Court is satisfied that no 
imputations were intended, | do not see 
the good of any further argumant. 


Mr. Kennedy..-I don’t understand the 
Court to say that in every case a demonstra- 
tion, got up in order to obtain an expres- 
sion of publie opinion, would ba a contempt. 

[Tus Carer Justice. No, | 

Mr. Kennedy.—Suppose in a case of an 
encroachment on the liberty of a subject 
by a Judge, it could not be said that it 
would be unjustifiable, for those who 
thought their liberties had been encroached 
upon, to come forward and give a public 
expression of their opinion or to support 
it by subseription. 
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[Tae Carer Jostrros.—No; but I hold this 
to be a contempt as it sontained a threat. | 

Mr. Paul said there was nothing to be 
gained by going on any further. He begged 
to thank the Court, on behalf of Mr. 
Kennedy and himself for the patient 
hearing that had been given. 

(Tue Caer Justice.—The Court would 
have been prepared to decide that these 
articles are a contempt, but under all the 
circumstances, and as all imputations of 
motives have been disclaimed, and Captain 
Fenwick having submitted to the Court 
when the Rule was issued. the Rule will 
not be carried any further, but will be 
discharged. | 


MACPAERSON, J.—1 also, as far as the 
case has gone, was prepared to decide 
that the Court has power to proceed 


in this matter by way of contempt, and 
also that there have been two sontempts 
of Court. As regards the power of the 
Court to proceed by way of contempt, 
even when the contempt is not committed 
in Court or during the pendency of a 
suit, that point was fully settled in the 
case of Mr, Piffard and Captain Francis® 
which was tried before a Bench of eleven 
Judges. In that case Captain Fransis, who 
was a stranger to the Court, was brought 
up for contempt which consisted in de- 
livering or attempting to deliver at a 
Judge’s house a message relating to what 
had oscurred in Court between a Judge 
and Mr. Piffard. In that case Mr. Bell 
argued that the Court had no power to 
deal with the matter which took place 
out of Court, but out of the eleven Judges 
sitting, nine held that to proceed by way of 
contempt was a proper way of dealing 
with the case. A decision of such a 
number of Judges quite settles- the ques- 
tion as far as a Division Bench of two Judges 
is concerned, Mr. Piffard’s case was quite 
different; as he was an Advocate of the Court. 

[Tae Cyr Jusrice.—I may say that, 


in my opinion, Captain Fenwick has 
udopted a very honourabla and pro- 
per course in this matter by avowing 


himself to be responsible for the articles 
which have appeared, and thus taking the 
responsibility off the shoulders of the 
printer and publisher who had nothing to 
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do with it. It would have given me much 
pain if I had been obliged to proceed 
against the printer and publisher. I also 
think that Captain Fenwick has adopted 
a very proper course in having, through 
Mr. Pavol, withdrawn all imputations of 
improper motives on the part of the Chief 
Justice, and in having explained that the 
word cruelty? was not intended in any 
bad sense, but merely as meaning severity. 
Captain Fenwick not having any such 
intenticr, although the word was susceptible 
of bearing such a meaning, has done 
himself honour by expressing that he had 
no such intention. I repeat that the only 
object I bad in taking summary measures 
against Mr. Tayler, was that he was 
about to leave for England, and if he had 
been allowed to go away, the printer and 
publisher of the paper would have been 
left responsible for his letters. I have 
already stated that I am an unflinching 
Advocate for the liberty of the Press, and 
I repeat what I said before, that I do 
not claim for myself any immunity from 
nnspairing criticism for any of my public 
acts, but all I claim is that there shall 
be no wilful misrepresentation or gon- 
cealment of facts which the person criticis- 
ing knows to be altogether unfounded. 
It appears to me that the public Press as 
well as the Judges of the Court are all 
instruments for the publis good, and, in 
my opinion, the more publio men are 
submitted to public critisism the better for 
the public, provided that the criticism con- 
tains no misrepresentations of facts or undue 


concealment. With this explanation, I 
order the Rule to be discharged. 
Rule discharged. 


ALLAHABAD HIGH COURT. 
Criminar Revision No. 158 or 1918, 
March 16,1918, 
Present:-—Mr, Justice Piggott. 
EMPEROR— APPELLANT 
TETSUS 


BHAGWANI Accussp— RESPONDENT. 
Criminal Procedure Code (Act V of 1898), ss. 423, 
438,439—Trial of two accused for kidnapping~ Appeal 
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by one-—Conviction set aside and commitment to Sessions 
ordered-——-Commiiment of non-appealing accused by 
Trial Magistrate, legality of —Reference to High Court — 
Revision. 

Two persons were tried and convicted by a 
Magistrate for an offence under section 363 of the 
Penal Code. On an appeal by one of them, the 
Sessions Judge set aside the conviction and sentence 
and ordered the appellant to be committed for trial 
ona properly framed charge under section 366 of 
the Penal Code. The caseof the other accused was 
referred to the High Court for the exercise of its 
revisional jurisdiction. While the reference was 
pending before the High Court, the Trial Magistrate 
proceeded to pass an order of commitment against 
both the accused: 

Held, that the Magistrate had no jurisdiction to 
pass the order of commitment while the conviction 
and sentence against one of the accused on his trial - 
under section 366 of the Penal Code remained stand- 
ing, and that the order was, therefore, illegal and 
must be set aside. [p. 146, col. 2; p. 147, col. 1.) 


Criminal revision from an order of the Ses- 
sions Judge, Gorakhpur. 


JUDGMENT.—The learned Sessions Judge 
has been quite right to refer this case. 
The proceedings in the Magistrate’s Court 
have been distinetly irregular. Two persons 
were sent up for trial, Achuta and Musammat 
Bhagwani, in connection with an alleged 
offence of kidnapping under section 363 
of the Indian Penal Code. The Magistrate 
framed the charge under that section, con- 
victed both acsused and sentenced them to 
rigorous imprisonment for eighteen months. 
Achuta appealed against his sonviction, 
but Musammat Bhagwani did not. The 
learned Sessions Judge had jurisdiction to 
deal with the case of Ashuta under sec- 
tion 423 of the Code of Criminal Prosedure 
and he accordingly set aside the conviction 
and sentence and ordered Achuta to be 
committed for trial on a properly framed 
charge under section 366 of the Indian 
Penal Code; he being of opinion that the 
offence diselosed by the evidence, if com- 
mitted, fell under that section and was 
exclusively triable by the Court of Session. 
The case of Musammat Bhagwani, who had 
not appealed, could only be referred to 
this Court for the exercise of its revisional 
jurisdiction. In the meantime, while the 
reference of the learned Sessions Judge 
was pending before this Court, the Magis- 
trate has proceeded to pass an order of 
sommitment against both Achuta and Musam- 
mat Bhagwani which he had not juris- 
diction to do while the conviction and 
sentence against that accused person on 
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her trial under section 363 of the Indian 
Penal Code remained standing. Taking up 
the matter now in revision I set aside 
the conviction and sentence against Musam- 
mat Bhagwani under section 363 of the 
Indian Penal Code; I also set aside as 
irregular the commitment order which has 
been passed against this aecused but I 
direst that, she be committed to the Ses. 
sions Court for trial so that she may be 
tried along with the other accused Achuta 
on a properly framed charge under 
section 366 or 366/109 of the Indian Penal 
Code. 
Commitment ordered, 





MADRAS HIGH COURT, 
CRIMINAL MISCELLANEOUS Petition No. 466 
or 1917. 

February 14, 1918, 
Present:—-Mr, Justice Abdur Rahim and 
Mr, Justice Napier, 
KOMPELLA ANANTARAMAYYA— 
COUNTER- PETITIONER 
versus 


CHIKKATLA TUKKADU—Pentionsr— 


RESPONDENT. 

Criminal Procedure Code (Act V of 1898), s. 195— 
Sanction for prosecution for perjury—Appellate Court, 
power of, to accord sanction as for offence cominitted 
before it—'In relation to any proceeding in any Court’, 
meaning of ~Penal Code (Act XLV of 1860), s. 1983—-Sub- 
Magistrate, Court of, whether ‘subordinate’ to Court of 
Joint Magistrate. 

A Sub-Magistrate is ‘subordinate’ to the District 
Magistrate within the meaning of section 195, Crimi- 
nal Procedure Code, and is not subordinate to a 
Joint Magistrate who hears appeals from orders of 
Sub-Magistrates only in such cases as are made over 
to him by the District Magistrate. [p. 147, col. 2.] 

Eroma Variarv. Emperor, 26 M. 686; 2 Wier 202 
(F. B.), followed. 

An Appellate Court cannot accord sanction for 
prosecution of a person for false statements 
made in his deposition before the Trial Court on the 
ground that the offence of perjury was again 
committed before the Appellate Court with reference 
to that very deposition. The offence is complete 
when the evidence is given and it cannot be said to 
be repeated afterwards because there is an 
appeal. [p. 148, col. 2.: 

The words ‘in relation to any proceeding in any 
Court’ have reference to the original trial of the 
suit or the criminal case. [p. 148, col, 2.] 


Bhadesar Tewari v, Kumta Prasad, 18 Ind. Cas. 271; 
35 A, 90,11 A., L.J. i14; 14 Or L, J. 47, dissented 
from. 


Petition praying that in tbe sircum- 
stances stated therein, the High Court will 
be pleased to revise the order of the Court 
of Session of Godaveri Division at Rajah- 
mundry, in Criminal Miscellansous Petition 
No. 23 of 1917, confirming the order of 
sanction granted by the Joint Magistrate, 


Rajahmundry, in Miscellaneous Petition 
No. 1 of 1917 on his file. 

Mr. G. Venkataramiah, for the Peti- 
tioner, 

The Public Prosecutor and Mr. K. 


Ramanatha Shenar, for the Crown. 


ORDER. 

ABDUR RAHIM, J.—It is unnecessary in this 
matter to repeat the entire history. When 
the application for sanation for perjury was 
made to the Sub-Magistrate before whom 
the petitioners had given evidence, he granted 
the sanction with reference to a particular 
statement made by the petitioner. That 
order was set aside by the Joint Magis- 
trate, as in his opinion, the order granting 
sanction was wanting in definiteness. But 
he granted sanction with referense to another 
statement made by the petitioner before 
the same-Sub Magistrate. It appears that 
the respondent had applied for sanstion 
with reference to the very statement with 
respect to which sanction was ultimately 
granted by the Joint Magistrate, Mr. 
FKotheringham; but the Sub- Magistrate instead 
of granting sanction with reference to that 
statement, granted sanction with reference to 
another statement; and Mr. Fothexingham, ` 
as already stated, set aside that order on 
the ground that it was vague, 

The question of law arises whether 
the Joint Magistrate had jurisdiction to 
grant sanction when he did not try the case 
himself and whether his Court was a superior 
Court within the meaning of section 195 of 
the Criminal Procedure Code, It has been 
ruled in this Court that a Sub-Magistrate is 
subordinate to the District Magistrate, 
and is not subordinate to a Joint Magistrate 
who hears appeals from orders of Sub- 
Magistrates only in such cases as are 
made over tohim by the District Magis- 
trate. [Eroma Variar v. Emperor (1).] 


(1) 26 M. 656; 2 Weir 202 (F. B.). 
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The Joint Magistrate in this case no doubt 
heard the appeal. The question for deci- 
sion, however, is whether it could be said 
that the offence of perjury was committed 
in his Court or in relation toa proceed- 
ing in his Court; for section 195, clause (b), 
Criminal Procedure Code, says: “No Court 
shall take cognisance of any offence punish- 
able under sections 193, 194 eta, of the 
Penal Code when such offence is sommit- 
ted in, or in relation to, any proceeding in 
any Court, except with the previous sanc- 
tion, or on the complaint of such Court, 
or of some other Court to which such Court 
is subordinate.’ The Joint Magistrate 
argues that the application was not made 
to him as ‘an appellate authority for 
evidence given before the Sub- Magistrate ;” 
but “as the original authority for evidence 
in the appeal before his Court.” That is 
practically the view of the law which 
has been taken by Banerji, J. of the 
Allahabad High Court in Bhadesar Tewari 
y. Kamta Prasad (2). But with all respect 
to that learned Judge, I am absolutely un- 
able to agree with him. The case before 
him was not under clause (b) but under 
olause (c) which deals with offences of forgery 
and using forged documents, but its language, 
so far as the present question is concern- 
ed, is not substantially different from that 
of clause (b). Banerji, J., argues that though 
it could not be said that the document 
with respect to which sanction was 
applied for, was produced in the Appellate 
Court i.e, of the Additional Judge of 
Basti, it was given in evidence in the 
proceedings, thatis, the appeal—before that 
Judge. If this interpretation was correct, 
then the offence of perjury or using a forged 
document would be committed, first in 
the Original Court and thereafter again, 
though the deponent or the party con- 
cerned did nothing fresh, excepting that 
appeal was filed against the judgment cf lower 
Court before the Appellate Court—again 
in second appeal supposing that a second 
appeal was preferred inthe case, Prima facie, 
dealing with clause (b), it seems to me to 
be straining the language of the Code ton 
far to say that a witness commits perjury 


(2) 18 Ind, Cas. 371; 35 A. Y0; 11 A. L.J, 1J; 14 Cr. 
pisi: 


not only in the Court where he gives 
his evidence but also in the Appellate 
Court where he did not give any evidence, 
and where all that could be said, was that 
the evidence given by him was relied upon 
by the party interested. Neither he nor 
the party who called him, might even use 
that evidence but might impeach the decree 
of the lower Court on other grounds. 

As regards the words “in relation to 
any proceeding in any Court,” a man 
giving evidence cannot be said to bave 
any proceeding other than the one in which 
be is giving evidence in contemplation. 
When a man gives evidence ina suit or in 
a criminal case, that evidence is given with 
reference to the original trial of that suit 
or criminal case. Then, as is pointed out 
by the learned Pleader for the petitioner, 
if the intention of the Legislature were 
that any Court hearing the appeal, whether 
it isa superior Court or not, could grant 
sanction because of the words “where such 
offence is committed in, or in relation to any 
proceeding in any Court,’ then it would 
have been superfluous on the part of the 
Legislature to add the words ‘or to some 
other Court to which such Court is sub- 
ordinate’. Itseems to me that it would 
be going much further than the language 
of the section warrants to say that an 
offence like that of perjury or using false 
evidence is committed once in the Court 
of trial, afterwards in appeal with reference 
to that very evidence. The offence is com- 
plete when the evidence is given or the 
document is produced or putin evidence, 
It cannot be said to be repeated after- 
wards because there has been an appeal. 
It may be that the person who commit- 
ted the cffence, does not appeal at all. 
lt is dificult to see how an offence gcom- 
mitted in tbe Court of first instance can 
be said to be multiplied with the number 
of appeals that are filed, 

I would, therefore, dissent from the 
judgment in Bhadesar Tewari v. Kamta 
Prasad (2). In this case the Sub-Magis- 
trate’s Court before which the offence is 
alleged to have been committed, was not 
a Court subordinate to that of a Joint 
Magistrate although the latter Court heard 
the appeal. For these reasons, I set aside 
the order of the Joint Magistrate dated 2nd 
Jane 1917 gianting sanction. 
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NAPIER, J.—I agree. I think that Banerji, J. 
in the oase of Bhidesar Tewari v. Kamta 
Prasad (2) has been misled owing to his 
not having given due weight to the language 
of the section. His reasoning is as follows: — 
‘Similarly, the false evidence was given 
in a proceeding which was pending inthe 
stage of appeal in the Additional Judge’s 
Court’, Ina broad sense of the words this 
is true, because at the hearing of the appeal 
the false evidence would be read. But this 
is not what is required by the section. 
The section requires that such offence 
should be committed in, or in relation to, any 
proceeding im any Court and that the sanco- 
tion should be granted by that Court or 
some other Court to which that Court is 
subordinate. So that, what is to be ascertain- 
ed is not whether false evidense was given 
in a proceeding, but whether the offence 
was committed in a proceeding. Now as 
my learned brother has pointed out, the 
offence of giving false evidence is complete 
by the statement on oath or affirmation in 
a Court of fasts which the Court finds 
to be false. And the fact that subsequently 
such a statement, having become part of 
the record, comes before an Appellate 
Court, cannot make this a second offence. 
The offence is complete when the evidence 
has been given and it seems to me im- 
possible to say that however the proceed- 
ings came before the Appellate Court, 
whether by the appeal of the party who 
has himself given false evidence or by the 
appeal of a person in whose favour he 
gave false evidence or by the appeal of 
the opposite party or whether the person 
who gave false evidence in his appeal 
expresses through his Counsel or, it might 
possibily be, himself has desire to withdraw 
that story, however if comes and what- 
ever his attitude before the Appellate Court, 
the offence is re-committed in that Court, 
It seems to me that thie contention must 
fail on the language of the section and 
that, therefore, the objection raised by the 
learned Vakil before us, must prevail. For 
these reasons I agree with the order pro- 
posed by my learned brother. 
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ALLAHABAD HIGH COURT. 
URIMINAL Ravisron No. 898 or 1917. 
March §, 1918. 
Present:—Mr. Justice Tudball, 
ISHWAR PRASAD—Appticant 
versus 


EMPEROR— Opposite PARTY, 

Criminal Procedure Code (Act V of 1898), ss. 423, 
ci. (b)—Appeal—Evidence omitted by lower Court— 
Re-trial, whether should be ordered—Procedure, 

Where the only defect in the procedure of the 
Court of first instance is that certain evidence 
has not been brought upon the record which ought to 
have been there, it is quite unnecessary to do 
anything more than to have that evidence taken 
and bronght upon the record. Ib is unnecessary 
to worry all the witnesses a second time and 
to waste public time in having them  re-ex. 
amined. [p. 149, col. 2; p. 150, col, 1.] 


Criminal revision, from an order of the 
Distriot Magistrate, Allahabad. 

Mr, Satya Chandra Mukerji, for the Ap- 
plicant. 

Mr. R. Maleomson (Assistant Government 
Advocate), for the Crown. 


JUDGMENT.—In this case Ishwar Prasad 
has been convicted of an offence under 
section 411 of the Indian Penal Code and 
has been sentenced toa fine of Rs. 100 by 
a Magistrate of the second Class. He 
appealed against his conviction to the Dis- 
trict Magistrate who has directed the case 
to be re-tried in another Court in accord- 
ance witk law. It is within the Magis- 
trate’s power to direct a re-trial nnder 
section 423,clause (b) of the Criminal Pro- 
sedure Code. The grounds given by ‘the 
District Magistrate for ordering a re-trial 
are as follows:—He says “that from its 
appearance the case would seem to have 
been hurriedly tried and one in which the 
evidence is deficient. In partisular it is 
not clear why the evidence of the ekkawala 
who was present at the search, was not 
taken as he is one of the main witnesses 
whose evidence is intended by law to be 
of importance in a case of this type. The 
procedure adopted is opento criticism. It 
is necessary that the oase should be re- 
tried.” If the only defest in the procedure 
of the Court of first instance is that certain 
evidence has not been brought upon the 
record whish ought to have been there, 
than it seems to me it is quite unnecessary 
to do any more than to have that evidence 
taken and brought upon the record, Tẹ 
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would be unnecessary to worry all the 
witnesses asecond time and to waste public 
time in having them re-examined, It is 
not clear except for the above in what 
way the procedure of the first Court is 
open to criticism. There is no explanation 
by the District Magistrate in the matter. 
I, therefore, direct that the record be sent 
tohim in order that he may point out in 
what way the procedure is open to oriticism 
other than the fact that certain evidence 
has not been recorded. 

[On receipt of the report of the Distriat 
pena his Lordship passed the follow- 
ing: 

ORDER—I have read the report of the Dis- 
trict Magistrate. I donot think it is quite fair 
to the accused in the present case to direct 
his re-trial. There is only one witness 
left for examination and a few questions 
to be pnt to the Police Officer who conduct- 
ed the case, I, therefore, allow the appli- 
cation to this extent that I set aside the 
order of the District Magistrate diresting 
a re-trial, I direct the District Magis- 
trate to summon the witnesses named by 
him in his report to examine them and 
after so doing, to decide the question of the 
applicant’s innocence or guilt. 

Application allowed, 


PUNJAB CHIEF COURT. 
CRIMINAL Appear No, 974 or 1917. 
February 19, 1918, 
 Present:—Sir Henry Rattigan, Kr., 
Chief Judge, ard Mr. Justice LeRossignol, 
AHAD SHAH—Convict—Appe.uant 
VETSUS 


EMPEROR-— RESPONDENT. 

Penal Code (Act XLV of 1860), ss. 21 (9), 161— 
‘Public servant’, meaning of—Quarter Master's clerk, 
whether public servant—Taking illegal gratification in 
respect of official act— Offence. 

The mere fact that a person is in the pay or 
service of Government is not enough to constitute 
him a public servant within the meaning of 
section 21 ninthly) of the Penal Code. He must 
also be an “officer” t. e., holder of some office. The 
office may be of dignity and importance or it ma 
-pe humble; but whatever its nature, it is essential 


| 


INDIAN CASES. 


[1918 


that the person holding the office should Lave in 
some degree delegated to him certain functions of 
Government. [p. 167, col. 1.] 

A Quarter Master’s clerk merely as such is not 
necessarily a public servant within the meaning of 
section 21 of the Penal Code, but a person who is 
otherwise an officer in the pay or service of Govern- 
ment, does not lose his status as a public servant if, 
while still such an officer, he is employed as g 
Quarter Master's clerk. [p. 157, col. 2.] 

For the purposes of section 161 of the Penal 
Code, it is not necessary that at the time of the 
bribe-taking the accused person should be actually 
discharging the functions which constitute him a 
public servant; itis sufficient that he isa public 
servant and his act falls under one of the three 
clauses specified in the section. [p. 157, col, 2.] 

Queen-Empress v, Zaharia, 9 P. R. 1898 Cr, 
proved. 


Appeal from the order of the Special 
Magistrate, Ist Class at Ludhiana, dated 
the 8th November 1917, convicting the 


ap- 


appellant, 

FACTS of the case appear fully from the 
judgment. 

The Hon'ble Mr. Fazl- Hussien, for 


the Appellant.—The appellant is charged 
with having sent out letters to Quarter 
Master’s clerks offering to give them certain 
commissions in case they secured orders for 
his firm. The letter alleged to have been 
written by him is on the record but there 
is no proof of the receipt of that letter 
by the addressee; hence appellant cannot 
be said to have abetted the offence 
charged. 

Even if the letter be held to have been 
received, no offence under section 161, Indian 
Penal Code, has been committed because a 
Quarter Master’s clerk is not a “public 
servant’ within the meaning of that term 
as defined in the Penal Code. The Quarter 
Master is given an allowance for getting 
his work done and employs seme body to 
whom he pays the allowance. Bhagwati Sahat 
v. Emperor (1). The contract between the 
Quarter Master and his servants does not 
give the latter the status of public servants 
qua that particular office. (Army Regu. 
lations (1917) pages 52, 53.): 

Mr. Herbert, (Assistant Legal Remem- 
brancer), for the Crown—Appellant has been 
rightly convicted. Quarter Master’s clerks 
are public servants as a matter of fact 
Failing this appellant has committed 
an offence under another section. From 
the evidence it appears that the Quarter 


(1) 82 0. 664 at p. 667;2 Cr. È. J, 512. 
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Master’s clerks are men in regiments and, 
therefore, public servants. 

[Rartigay, ©. J.—But is a rifleman a 
publie servant within the meaning of the 
Penal Code?) 

Mr. Herbert.—Yes, inasmuch as he is paid 
by Government. 

[RATTIGAN, C. J.—Is that sufficient ? | 

Mr. Herbert.—Yes. (Section 21, Indian 
Penal Cole: Nazamuddin v. Queen- Empress 
(2), and Army Regulations, Volume II, para- 
graph 676). 

Section 161, Indian Penal Code, can be 
divided into 3 parts and the offence of 
the appellant falls within part 3, even if 
the argument advanced by his learned 
Counsel is correct. Queen-Hmpress v., 
Zaharia (8). 

Bhagwati Sahai v. Emperor (1), does not 
lay down a sound proposition of law. Section 
21, Indian Penal Code, does not require that 
the whole of the pay should be paid by Gov- 
ernment, 

Tf I have failed to convince your Lord- 
ships on either of these points, then I 
submit that appellant has committed an 
offence under section 163, Indian Penal 
Code, which does not require that the 
person should be a publie servant. The 
bribe was given to the clerk to induce 


the Quarter Master who is admitted- 
ly a public servant. See section 21 (2) 
or (9). 


The Hon’ble Mr. Fazl-2- Husain, in reply.— 
In order to come within the last 2 lines 
of section 21 (9), the person must be 
paid by Government. There shonld be a 
priority of contract between him and Govern: 
ment. If there is an intermediary who is 
employing the servant as his own, that servant 
would not be a Government servant. Quarter 
Master’s clerks are sometimes designat- 
ed enrolled. clerks or as civilian clerks. 
The office need not necessarily be held 
by a soldier. The man is employed only 
temporarily if he agrees he may be enrolled, 
otherwise not, 

Similar allowances are given to Quarter 
Masters for shoeing horses, repairs of 
saddles, etc. Has hein this case to refund 
the balance ? 


(2) 28 ©. 344 at p. 345; 4 C. W, N, 798, 
(3) 9P.R 1898 Cr. 
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[Rartiaax, ©. J.—That would depend on 
the terms in which that allowance is 
given. | 

Hon’ble Mr. Fazl-¢-Husain.—I submit that 
on the materials before your Lordships a 
Quarter Master's clerk cannot be said to be a 
public servant. He is not entrusted with 
any public duty. 

While a person in the unit draws his 
pay directly from Government, those men 
who get allowances do not—-these allowances 
are paid to Adjutants and Quarter Masters 
who sign acknowledgments for them. 
Vide, Monthly Account Bill Form No. 7. 
Therefore, a person engaged by the Officer 
Commanding, is not a public servant. Modun 
Mohun, In the matter of the petition of 
(4), Queen v, Nachimuttu (5). Reg.v. Ramajirav 
Jivbajirar (6), cited in Nazamuddin v. 
Qneen-Empress. (2). See Reg, v. Ramajirav 
Jivbajirav (6), for definition of “officer.” 

The learned Government Advocate assumes 
that Quarter Master’s clerks are necessarily 
Sepoys. 

[LeRossienor, J.—Is every sepoy an officer 
in service or pay of Government ? | 

Mr. Fazl-¢-Hussain.--In case it is held 
that the Quarter Master’s clerk is a sepoy, 
the question is in which capacity was he 
approached. Wasit in bis capacity as rifleman 
or as Quarter Master’s clerk? Refers to 
Queen Empress v. Zaharia (8). 

With regard to the 8rd alternative of 
the learned Government Advocate I submit 
that section 163, Indian Penal Code should 
be read along with sestion 161. No 
offence can be committed under section 
163 unless by virtue of personal influence. 
Tt is essential to specify by whom is this 
personal influence exercised and on whom: 
Queen v. Setul Chunder Bagchee (7). It 
is notstated who was the particular official 
whom he wanted to influence who was the 
person who was asked to exersise the in- 


fluence. (Dr. Gour’s Commentary on the 
Penal Code, Volume |, paragraphs 1436, 
1437.) 


[Rarrreaw, C. J.— Supposing the clerk 
presents the offer to the Quarter Master in 


(4) 4 C. 376 at p. 378; 2 Shome L. R. Cr. 13; 2 Ind, 
Dec. (N. s.) 238. 
(5) 7 M. 18; 1 Weir 27; 2 Ind. Dee. (wa) 
598. 
(6) 12 B. H. O, R. 1 at p. 5. 
(7) 3 W. R. Or. 69, 
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the best light, wonld he be using his personal 
influence P | 

Mr. Fazl-z. Hussain.—Personal influence 
would only come in inthe case of a friend 
as distinguished from official recommend- 
ation. 

But whom was he influencing? It has 
been stated that the work of giving eon- 
tracts is entrusted to the Officer Commanding. 
The charge must have stated who was the 
person sought to be influenced. 

[LeRossienor, J.—At any rate your 
client thought the Quarter Master’s clerk 
sould influence the Quarter Master. | 

Mr. Fazl.2-Hussain.—In order to bring 
the case under section 163 it would be 
necessary to frame a proper charge, 

The Court having reserved judgment on 
the point, Counsel proceeded to discuss the 
case on the merits. 

JUDGMENT.— Khwaja Ahad Shah, 
Managing Proprietor of the firm of “Ahad 
Shaw Muhammad Shaw and Company,” 
described as Military and Police Contractors, 
Ludhiana, was tried by Mr. D. J. 
Boyd, Special Magistrate of the First Class 
at Ludhiana upon charges of abetting offenses 
punishable under section 161, Indian Penal 
Code. There were three separate trials 
and each resulted in a conviction of the 
accused. In trial No. 6/2 he was sentenced 
under sections 161/116, Indian Penal Code 
to three months’ rigorous imprisonment 
and a fine of Rs. 500, or in default three 
months furtber rigorous imprisonment; in 
trial No. 7/2 he was sentenced to six 
months’ rigorous imprisonment and a fine 
of Rs. 1,000 or in default three months’ 
rigorous imprisonment and in trial No, 8/2 
he was sentenced on each of the two 
charges to six months’ rigorous imprison- 
ment and a fine of Rs. 1,000, or in default 
three months’ rigorous imprisonment. It 
was directed by the Magistrate that the 
substantive terms of imprisonment in this 
oase were to run concurrently and that the 
substantive term of imprisonment in trial 
No, 7/2 was to commence on the expiry of 
the sentence in trial No. 8/2 and that 
the substantive term of imprisonment in 
trial No. 6/2 was to commence after the 
expiry of the sentences in the other two 
trials. : 

Ahad Shah appealed from his convictions 
and sentences to the Sessions Judge of 
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Ludhiana but his appeals were transferred 
to this Court by order of the Chief Judge 
and have been heard by this Bench. Mr, 
Fazl-i-Hussain appearing on behalf of the 
appellant and Mr. Herbert, Assistant Legal 
Rsemembrancer, for the Crown. 

The general features of the case for the 
prosecution are similar and the line of . 
defence is identical in all three cases, and 
it will be convenient, therefore, in this judg- 
ment to dispose of all the appeals. 

The principal witness in the case is 
Laschhman Das, late Head Clerk of the 
appellant’s firm, and according to him, 
Ahad Shah early in 1917 suggested to 
him the idea of approaching Quarter Master’s 
clerks in various regiments, with a view 
to securing from them, by tempting offers of 
commission orders for supplies of various 
articles required by the re-gimentsto which 
they were attached. Lashhman Das says 
that he himself disapproved of the idea, 
bat Ahad Shah reassured him and under- 
took to bear all responsibility, The result 
of this conversation was that abont the 
middle of April a large number of typed 
circulars (of which Exhibit P. No 1 is 
a sample) were prepared by lLachhman 
i'as from a vernacular draft given to him 
by Ahad Shah, were duly signed by the 
latter and issued broad-cast to Quarter 
Master’s clerks throughout the Punjab and 
elsewhere. Entries relating to the issue 
of these notices were made by Lachhman 
Das in the Despatch Register of the firm 
under dates 18th, 2łst and 2nd April 
1917 (Serial Nos. 2940, 2985 and 3009 of 
the said Register). 

The circular letters were typed on paper 
bearing the name of the firm “Ahmad Shaw- 
Muhammad Shaw and Company” printed 
thereon in red ink: and after stating that 
“owing tothe Great War we now consider 
it our bounden duty, much more compared 
with the peace time, to supply to the 
Indian Army all articles such as Water 
Bottles, Haversacks,” eto., proceeded, 
“we beg to inform you that should yon be 
so kind as to secure for us orders for your 
and other regiments for the supply of 
the above with your kind support ard 
help, we shall be glad to pay you a eom- 
mission of Rs. 2 per scent. in large 
orders and Rs. 3-2-0 per cent. on small 
orders, one-half in advance on receipt of 
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orders and the remaining half on payment 
of our bill, as we are doing to some of 
our patrons. Hoping to be favoured with 
your kind reply which will greately oblige. 


“Your sincerely 
(Signature said to be ‘Ahad Shah’) 
Managing Proprietor, L. D.” 


The appellant would not in the Court 
below admit that the signature on such of 
these oiroular letters as were produced at 
the trial, was his but he admitted that 
ib was ‘very like” bis real signature and 
that he was not prepared to deny that it 
was his, There is evidence on the record 
to prove that he actually signed these 
letters, and a comparison of the signatures 
thereon with the signatures admitted by 
appellants can leave no doubt whatever 
that the former are not forgeries. At the 
hearing before us Mr. Fazl-i-Hussain made 
no attempt to dispute the genuineness 
of the signatures and his arguments were 
based on the assumption that the appel- 
lant bad, in fact, signed the letters but 
that he had done so in iguoranee of the 
contents of the letters and as a victim of 
a fraud practised upon him by Lachhman 
Das. Viewed in the light of these sub- 
sequent admissions, the original reluctance 
of the appellant to admit the genuineness 
of signatures which he had not the courage 
to disclaim as forgeries, must be regarded 
as a faet not without some significance. 

The sircular letter addressed to all and 
sundry Quarter Master’s clerk, met with 
varying fortunes. Some reached the hands 
of the persons for whom they were intend- 
ed, others fell into the hands of superior 
officers, with the result that the firm 
received indignant letters of remonstrance 
and protest. Thus on the 27th April 1917 
Captain J. ©. Waller of the 45th Rattray 
Sikhs, wrote to the firm informing them 
that he regarded their letter No. 3009, 
dated 22nd April 1917 and addressed to 
the Quarter Masters clerk, of his regiment 
“as an insult,” that he retained their letter 
and intended to put it either into the 
hands of the Police or better still to send 
it round to various “Officers Commanding 
Depots.” in order to ensure that any trade 
the firm had obtained, should be disconti- 
nuel and that he could assure the firm that 


they wonld never obtain any further orders. 
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from the 45th Rattray Sikhs, (Exhibit P. 
43B). 

To this letter a reply in type (and on 
paper with the name and description of the 
firm printed on it in red ink) was despatched 
on the Ist May 1917 (Exhibit P. 430). 
It is couched in very apologetic terms 
and strenuously disclaims any intention on 
the part of the firm to “bribe” the clerk 
and explains that as the firm had great 
difficulty now-a-days in finding ont the 
addresses of various regiments “owing 
to the non-printing of the Army Lists” 
the letter in question “was written with a 
view that if any one requires any articles 
we oan be ordered to supply or furnished 
with addresses and we shall be glad to 
This and similar 
letters of apology (see Exhibit P44) 
purport to bear the signature of ap- 
pellant, and here again it was not con- 
tended before us that the signatures were 
not genuine. As a matter of fact this 
contention could hardly be put forward in 
the face of the evidense given by Lala 
Mangat Rai (defence witness No. 6} who 
asserts positively that the signatnres on 
P. 430 and P 44 are the appellant's, 


Lachhman Das deposes that the cirenlar 
letters and the letters of apology were typed 
by him under the instructions of appellant 
who supplied him with drafts to a similar 
purport, in Urdu which he translated 
into English, typed and placed before appel- 
lant for signature. As regards this part 
of the case, the defence as urged before 
us, is that appellant was duped into signing 
these letters by Lachhman Das who was 
acting in concert with appellant’s bitter 
enemy, one Abdul Hai, a Ludhiana Barrister 
and Municipal Commissioner for the ruin 
of appellant and who was able to mis- 
represent the contents of the letters to 
appellant whose knowledge of English was 
of the very slightest. It is argued that 
appellant-relied on the good faith of his 
Head Clerk and had at the time no one 
by him who could have been of assistance 
to him in translating for him the letters 
which that Head Clerk in betrayal of the 
confidense reposed in him by appellant, put 
up for the latter’s signature. 


So far as regards the general nature of 
the case for the prosecution and of the 
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anawer on behalf of the appellant. We 
shall now proceed to deal with the parti- 
cular facts of eash of the three cases to 
which we have referred at the commence- 
ment of our judgment. 

(1) Tial No 6/2 (Criminal Appeal No. 976 

of 1917.) 

In this case the charge against the 
Appellant was that “in or about the 2lst 
April 1917 at Ludhiana you did send a 
letter No. £985, dated 21st April 1917, in 
which you offered a gratification to the 
Quarter Master’s clerk, 26th Punjabis, a 
public servant, as a motive or reward for 
shewing to you favour in the exercise of 
his official functions and thereby committed 
an offence punishable under sections 161/116 
of the Indian Penal Code.” 

Letter Nod. 2925 is Exhibit P. 1 
on the record of this trial and is one of 
the sircala typed letters purporting to be 
signed by appellant to which reference has 
been made above. It is not proved that 
this particular letter reached the addressee 
though it undoubtedly reached the hands 
of the latter’s superior officers {see the 
evidence of Lieutenant Ravenhill, 23th 
Punjabis). Reserving for the moment other 
questions that arise in this and the other 
cases, we must accordingly hold that in 
any event the appellant cannot so far, as 
this oase is cpncerned, be convisted of more 
than an attempt to commit an offence. 

(2) Trial No. 7/2 (Criminal Appeal No. 974 
of 1917.) 

In this case the charge 
appellant runs as follows: — 

“That you on or about the 12th day of 
May 1917 at Ludhiana did send the sum 
of rupees forty-one, annas eight to Hira 
Singh Thapar, Quarter Master’s clerk, 2/9th 
Gurkha Rifles, Dehra Dun, a public servant 
as a motive or reward for shewing to you 
favour in the exercise of his official funstions 
and thereby committed an offence punish- 
able under seetion 161/109 of the Indian 
Penal Code and within my cognizance.” 

The sum of Rs. 41-8 was sent by 
money-order (Bxhibit P. 1 of this 
record) to Hira Singh on the 12th May 
1£17 and it is proved and not denied, 
that the amount was duly paid to him 
on the 14th May 1917. The name of the 
remitter is given in type as ‘Ahmed Shaw 
Muhammad Shaw and Company” and Uachh- 
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man Das swears that he sant the money 
by this money-order under the instructions 
of the appellant. The latter admits that 
money-order issued by his firm used not 
to bear his signaturas but denies that he 
gave any instructions for this sum to be 
sent to Hira Singh. The prosecution allege 
that the said sum was sant to Hira Singh as 
a bribe (or commission) at the rate of Rs. 2 
per cent. in respect of the order for 700 
water-bottle at Ra. 3 each which appellant’s 
firm received on the 19th April 1917 from the 
2/3th Gurkha Rifles (Exhibit P 8). 

(3) Teal No. 8/2 (Criminal Appeal No. 975 

of 1917.) 

Appellant was in this case charged with two 
offences as follows: — 

“First. —That you on or abont the llth 
day of April 1917 at Uudhiaca did send 
the sum of rupees forty by money-order 
to Babu Piare Lal Sharma, Qaarter Master's 
clerk 1/9th Gorkha Rifles; Dahra Dun, a 
public servant as a motive or reward for 
shewing to you favour in the exersise of 
his official functions and thereby committed 
au offence punishable under section 161/109 
of the Indian Panal Code ani within my 
cognizZ nee. 

“Secondly.—-That you on or about the 
12th day of May 1917 at Ladhiana did 
send the sum of rupees sixty, annaa five 
to Babu Piare Lal Sharma, Quarter Master’s 
clerk, lst Garkha Riflaz3, a public servant 
ag a motive or reward for shewing to you 
favour in the exercise of his offisial funo. 
tions and thereby committed an offences 
punishable under section 16 /i09 of the 
Indian Penal Code and within my cogni- 
zance.” wc 
| Here again it is amply proved and not 
now contested that these twosums of money 
were received by money-order by Piare 
lial in April and May and that:these money- 
orders bore in type as the name of the 
remitter the firm’s designation “Ahad Shaw 
Muhammad Shaw and Company.” It is 
alleged that the sum of Rs. 40 reseived 
in April was half the commission at 2 
per cent. in an order of 1,000 water bottles at 
Rs. 4 each which had been sent to appel- 
lant’s firm in January 1917 from 1/9th 
Gurkka Rfs and that the sum cf Rs, 61 
received in May represented the balance of 
the amount due as commission upon the 
said order and a sum of Rs. 21 due ag 
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commission at 1 per cent. on an order for 700 
water bottles at Rs. 3 each received from 
the 2/9th Gurkha Rifles. 

At the hearing before us the defense 
practically conceded all the fasts as alleged 
by the prosecution and Mr. Fazl-i-Hussain 
for the appellant based his arguments on 
the assumption that cirenlars and letters 
had been issued to Quarter Master’s clerks 
purporting to come from appellant’s firm 
at Ludhiana and that sums of money 
had actually been sent by money orders 
also purporting to have been sent by the 
said firm to Piare Lal and Hira Singh. 
It was argued, however, that the appellant 
was the victim of a conspiracy between 
Abdnl Hai, Lachhman Das, Mutammad 
Hussan and others whose cbject was to 
ruin appellant and his firm, tbat appellant 
owing to his ignorance of the English 
language fell into the trap which had been 
laid for him that the money order sert 
on the 12th May 1917 to Hira Singh and 
Piare Lal had been sent in reality by 
Abdul Hai through one Muhammadi, a 
menial servant employed by the Ludhiana 
Club, that in any eventa Quarter Master’s 
clerk is not “a publie servant” as defined 
in section 21, Indian Penal Code, and that 
consequently no conviction could be had 
under section 161, Indian Penal Code, and 
finally that the mere sending of a circular 
through the post to the Quarter Master’s clerk 
of the 26th Punjabis amounted to no 
more than a preparation to commit an 
offence and did not constitute an attempt 
to commit that offence. We proceed to 
deal with these points seriatim. 

It is not denied by the learned Assistant 
Legal Remembrancer and amply established 
by the evidence thatthere hes been much 
rivalry between Mr. Abdul Hai and the 
appellant and that they have for years 
past been on the worst possible terms. 
But the prosecution deny and we fail to 
find proof of any conspiracy between Abdul 
Hai and Lachhman Das of the kind suggested 
by the defence. The evidence adduced in 
proof of the eonspiracy is of the flimsiest 
kind. It is referred to in detail in the 
judgment of the learned Magistrate and 
we have no hesitation in agreeing with him 
that it is “miserably poor evidence to prove a 
conspiracy between Abdul Hai and Lachhman 
Pas”, So far as we can gee, Lachhman 
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Das was well treated by the appellant and 
had no motive for abetting an elaborate 
trap intended to ruin a man who bad given 
him employment. 

But even if such had been Lachhman 
Das’ intention, we are not satisfied that 
he could have succeeded in effecting 
his object. Appellant may noh bea man 
of much education and his knowledge of 
the English language may be limited, but 
ib is evident that he knows his business 
and that he is not by any means so 
absolutely ignorant as not to be able to 
gather some sort of idea of a typed 
English letter dealing with matters con- 
nected with that business. We cannot, 
therefore, accept the argument that in the 
course of three days he affixed his signature 
to some 80 typed sircnlar lettera in blind 
ignorance of their contents and with simple 
child like confidence in the good faith of 
a clerk who (for some unknown reason) 
had suddenly developed an unusual thirst 
for correspondence. It is surely 
putting a premium on our credulity 
to ask us to believe that he signed these 
80 circular letters in honest ignorance of 
their contents and withont taking the trouble 
to find out the reason for this very unusual 
voluminous correspondence, As we have 
said, he isa practical man of business and 
we cannot believe that he would have 
signed some 80 letters, of the object of 
which he know nothing, simply because he 
had some little difficulty in reading them. 
He has not pleaded that he asked Lachhman 
Das what those letters were about and 
that Lachhman Das misrepresented their 
contents to him. That might have been a 
plausible explanation, but it has not been 
put forward by the appellant and apparently 
his one hope of escaping responsibility for 
the issue of the letters lay in the half. 
hearted attempt he made to disown his 
signatures. But now that it has been 
admitted that he actually signed tke letters, 
we have nodoubt that he did so with full 
knowledge of their contents and that 
Lachbman Das’ story is true that the letters 
were a mere translation into English of 
an Urdu draft prepared by the appellant. 
We are also satisfied that he was well 
aware of the nature and purport of the 
letters of apologies that were sent to the 
Commanding Officers who protested against 
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the circular letters that had been addressed 
to the Quarter Master’s clerks of their 
regiments, 

The Magistrate has entirely disbelieved 
the evidence of Muhammadi, and the 
postal clerk, Ghulam Rasul, with regard 
to the issue of the money-orders to Piare 
Lal and Hira Singh on the 12th May 
and in our opinion their evidence was 
rightly discredited. It is improbable in 
itself and most unconvincing. and here 
again wesee no reason to doubt the truth 
of Lashhman Das’ statement to the effect that 
these sums of money (asalso the sum of 
Rs. 40 in April 1917) were sent with the 
knowledge and under the instructions of 
the appellant. Upon the merits, then we 
hold that the appellant authorised the issue 
of the circular letters to Qaarter Master’s 
slerks (inoluding the issue of the letter 
to the Quarter Master’s clerk of the 26th 
Punjabis) and of the money-orders of 
Rs. 40 and Re. 60 5-0 to Piare Lal, and of 
Rs. 41-8 0 to Hira Singh and that these letters 
and sums of money were sent with the 
object of inducing the addressees and 
payees to do favour or service, or as a 
reward for having done such favour or 
service to appellant. But it has not been 
proved that the letter addressed to the 
Qaarter Master’s clerk of the 26th Pun 
jabis ever reached the hands of the 
addressee or indeed that there isa Quarter 
Master’s clerk attached to, or on the 
strength of that regiment. Iu these 
aircumstances, we must hold that in this 
oase the appellant cannot in any event be 
held guilty of anything more than an 
attempt to commit an offence. But we 
are clearly of opinion that by posting the 
letter to the Quarter Master’s clerk of that 
regiment he did anact that amounted to an 
attempt to commit an offence and went 
beyond a mere preparation to commit an 
offence. 

The question remains whether upon our 
findings the appellant has been guilty of 
any offence, and if so, of what? To answer 
this question we have first to consider 
whether a Quarter Master's clerk is a 
“public servant’ within the meaning of 
section 21, Indian Penal Code. If he is, 
then undoubtedly the appellant abetted Hira 
Singh and Piare Lal in the sommission of 
the offence punishable under section 161, 
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Indian Penal Code, but as neither Hira 
Singh nor Piare Lal committed that offence, 
appellant would be punishable under sections 
1617116, Indian Penal Code, and in respect 
of euch such offense would be liable to nine 
months’ rigorous imprisoment with or 
without fine in addition. Inthe third case 
(that relating to the letter addressed to 
the Quarter Master's clerk of the 26th 
Panjabis), the appellant would be guilty of 
an attempt to abet the offence under section 
161, and as that offence was not actually 
committed, he would be liable under the 
combined effect of sections 116, 16land 511, 
Indian Penal Code, to one-half of nine 
months’ rigorous imprisonment with or 
without fine. 

On the other hand if a Quarter Master’s 
slerk is not a public servant as so defined, 
appellant would be guilty in the first two 
gases of offences punishable under sections 
116/168, and inthe third ease of an offence 
punishable under sections 116/168/511, 
Indian Penal Code. In this latter event 
(i. e, if a Quarter Master’s clerk is not 
himself a public servant) we are satisfied 
that appellant offered (and in the third oase 
attempted to offer) a gratification to the 
Quarter Maste2’s clerk in question as a motive 
or reward to him for inducing, by the 
exercise of the personal influence which he 
thought such clerk could exersise, a public 
servant 12. e, the Quarter Master of the 
particular regiment) in the exercise of 
official functions as such publie servant to 
show favour to the appellant or to render or 
attempt to render the appellant any service 
with any public servant. In other words, 
he abetted, or (in the third case) attempted 
to abet the offense punishable under section 
163, Indian Penal Code. 

In the Magistrate’s Court the question 
whether a Quarter Master’s clerk was or 
was nota public servant, was not raised and 
it was assumed by the prosecution and the 
defence no less than by the Magistrate 
himself that he was a public servant, and 
we have no doubt that appellant when he 
authorised the issue of the circalars, regarded 
the addressees as public servants who were 
ina position to show him favour or do him 
a service. Before us, however, Mr. Fazl-i- 
Husain contends that a Quarter Master’s 
clerk as such is nothing more than a mere 
persona: assistant to the Quarter Master of 
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the regiment and paid out of an allowance 


which the Quarter Master receives for the 
purpose of his office; that their appointment 
rests entirely with tbe Quarter Masters 
of regiments, and that civiliang no less 
than soldiers and non commissioned Officers 
are eligible for appointment. Further, the 
learned Counsel has referred us to the 
evidence of Hira Singh, Piare Lal and 
Captain Duncan in support of his contention 
that a Quarter Master’s slerk as such has no 
power to help or show favour to a coon- 
tractor and thathe is (in the word of Captain 
Duncan) “just a Babu,” and has “no execu- 
tive functions.” 

We are by no means satisfied that Mr. 
Fazl-i-Hussain’s statement is correct that a 
Quarter Master’s clerk is not paid by Govern- 
ment; that he is a mere supernumerary, 
not borne onthe strength of a regiment and 
in the service of the Quarter Master rather 
than of the Government. Paragraph 676 of 
Volume [i of the Army Regulations, India, 
seems to suggest the contrary. It provides 
that “soldiers will be employed as clerks in 
native cavalry and infantry regiments. If 
qualified soldiers are not forthcoming, suitable 
men to the number of six per regiment may 
be specially enrolled.” But it isnot enough 
that a person should be in the pay or service 
of Government to constitute him a public 
servant within the meaning of section 21 
(nuinthly) of the Indian Penal Code. He 
must also be an “Officer.” That expression 
is not, of course, to be restricted to its 
colloquial meaning of a Commissioned or 
non-Commissioned Officer; it means a 
functionary or holder of some “ofieium” or 
office. The office may be one of dignity or 
importance; if may equally be humble. But 
whatever its nature, itis essential that the 
person holding the office, should have in 
some degree delegated to him certain func- 
tions of Government. As observed by West, 
J., in a case which is frequently cited in this 
connection, “an Officer is one to whom is 
delegated, by the supreme authority, some 
portion of its regulating and co-ercitive 
powers, or whois appointed to represent the 
State in itsrelations to individual subjects. 
This is the central idea; and applying it to 
the clause which we have to construe, we 
think that the word ‘Officer’ there means 
some person employed to exercise to some 
extent and in certain ciroumstances, a dele- 
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gated function of Government, He is 
either himself armed with some authority 
or representative character, or his duties 
are immediately auxiliary to those of some 
one who isso armed.” See Reg. y. Ramajiray 
Jivbajtrav (6). i 

Can then a Quarter Master’s clerk be said 
to be “an officer” as so defined? Captain 
Duncan in bis evidence emphatically states 
that he has no executive functions, and 
Captain Waller, in his letter to appellant’s 
firm (Exhibit P 43 B), asserts that “in no 
good Punjab Regiment has the Quarter 
Master’s slerk the slightest say in the matter 
of advising or obtaining orders or contracts 
from any firm whatever.” For the purposes 
of the case before us, then, we must assume 
that a Quarter Master’s clerk as such, is just 
a Babu and no more “an officer” than a 
labourer or menial employed and paid by 
Government to do public work, see Queen 
v. Nachimutiu (5). But while upon the 
material before us we must hold that a 
Quarter Master’s clerk merely as such is not 
necessarily a public servant within the 
meaning of sestion 21, Indian Penal Code, 
we are certainly not prepared to go 
further and hold that a person who is 
otherwise an officer in the pay or service of 
Government, loses his status as a public 
servant if, while still such an offiser, he is 
employedas a Quarter Master’s clerk. Hira 
Singh, fer example, is a non-Commissioned 
Officer in the 2/9th Gurkha Rifles and as 
such in ouropinion a public servant and 
nonetheless so, because for the time being 
he is employed as a Quarter Master’s clerk. 
It has been held by this Court and we entirely 
agree, that for the purposes of section 161, In- 
dian Penal Code, it is not necessary that at 
the time of the bribe-taking, the accused 
person should be actually discharging the 
functions which constitute him a public 
servant: it is sufficient that he is a public 
servant and his act falls under one of the three 
clauses specified in the section. [See Queen- 
Empress v. Zaharia (3)}.] Soin the case of 
Hira Singb, though he was not at the time 
when the gratification was offered to him 
discharging the functions that constituted 
him a public servant he was nevertheless a 
publie servant, whatever may have been the 
functions be was temporarily discharging at 
the time when the offence in respect of him 
was committed, In his eage then (‘Erial No. 
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o Grana Appeal No D74. oi 1917) 
we must hold that the appellant in sending 
him Rs. 41-8-0 as a motive or reward for 
inducing him to do the appellant some 
favour in the exercise of his official functions or 
some service with a public servant (e.g., the 
Quarter Master of the Regiment) abetted the 
offense punishable under section 161, Indian 
Penal Code. As, however, the offence abetted 
was not committed, the appellant was guilty 
of the offence punishable under sections 
116/161, Indian Penal Code. 
urged that appellant was notaware that Hira 
Singh happened fo be a non-Commission- 
ed Officer and as such a public servant, and 
that he dealt with him merely as a Quarter 
Master’s clerk. Bat it is to be remembered 
that appellant himself and his advisers were 
apparently under the impression that all 
Quarter Master's clerks were public servants, 
and that the objection that they are not, was 
not raised until the case came before this 
Court, and even then was not made one of 
the grounds of appeal. We cannot agree, 
therefore, that he has any canse of complaint 
because in one case his own impressions at 
the time when he committed the offence, have 
proved to be correct, though in the other 
cases the ingenuity of his learned Counsel in 
this Court hassuccessfully discovered a belated 
technical plea in his favour. In Criminal 
Trial. No. 8/2 (Criminal Appeal No, 975 of 
1917) we must hold for the reasons given 
that the Quarter Master’s clerk Piare Lal was 
not a public servant and that consequently the 
two offences which the appellant committed 
by sending money orders in April and May 
1917 to Peare Lal fell within the purview of 
section 163, Indian Penal Code, and we 
accordingly econvist the appellant under 
that section read with section 116. 

In Criminal Trial No. 6/2 (Criminal Appeal 
No, 976 of 1917) the offence of which the 
appellant was guilty was one falling, under 
‘section .63 read with sections 116 and 6511, 
Indian Penal Code, and it is under those 
sections that we convict him in this case. 

Then remains the question of sentence. 
The offences of which the appellant has been 
found guilty, are exceedingly serious and 
their gravity is considerably enhanced when 
they are found to have been committed in 
gritical times such as the present. On the 
other hand the appellant is an old man and 
in enfeebled health and though there is 
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reason to belive that offences of this kind are 
by nc means uncommon, it is to be remem- 
bered that this is the first case of the kind 
in which the person guilty of such offence 
has been prosecuted. Taking all the facts 
into consideration, we do not think it 
nesessary on this occasion to impose a sentence 
of imprisonment upon the appellant and we 
think the ends of justice will be met if we 
direct as we hereby do that he pay a fine of 
Rs. 1,000 in respect of each of the four 
offenses of which he has been convicted, Viz., 
one offence in Criminal Appeal No. 974 of 
19:7: two offences in Criminal Appeal 
No. 975 of 1917 ard one offence in Criminal 
Appeal No. 976 of 1917; and in defanlt of 
payment of any one of the said fines, the 
appellant will have to undergo three months’ 
simple imprisonment, 





NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 

Criminal Reviston No. 209 or 1917, 
November 20, 1917. 
Present:—Mr. Batten, A. J. O, 
EMPEROR—Prostcuror 
versus 


MAROTI TELI—Opposite Parry, 

Court Fees Act (VII of 1870), s. 19, cl. (xvii)— 
Petition of appeal by prisoner presented by his Pleader, 
whether requires to be stamped, 

A petition of appeal presented by a prisoner not 
personally but through his Pleaderis exempted from 
Court-fees under clause (ævii) of section 19 of the 
Court Fees Act. 


Criminal revision on a report under 
section 4358, Criminal Procedure Code, made 
by the Sessions Judge, Wardha, dated the 
30th October 1917, 

JUDGMENT.—This is a reference by the 
Sessions Judge under section 438, Criminal 
Procedure Code, questioning the propriety 
of an order by the District Magistrate 
returning to the prisoner’s Counsel an 
appeal presented on behalf of a prisoner 
in jail on the ground that the appeal 
petition was not stamped with a Court- 
fee stamp. The District Magistrate was 
salled upon to show cause why his order 
should not be set aside and why he should 
not be directed to dispose of the appeal 
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according to law with reference to clause 
XVII of section 19 of the Court Fees 
Act. The section and clause read together 
provide that “nothing contained in this 
Act shall render chargeable with any fee 
a petition by a prisoner or otber person in 
duress or under restraint of any Court 
or of its officers.”” The District Magistrate 
supports his order as follows: — 

“Interpreting the clause strictly I am of 
opinion that a patition by a Counsel on 
behalf of such a person is not a petition 
by him but one on his behalf.” lt isthe 
practice of this Court to accept petitions, 
whether appeals or other applications, pre- 
sented by Counsel on behalf of a prisoner 
without any Court fees stamp; on the 
authority of clause XVII of section 
19 of the Court Fees Act. In Kali F'rosad 
Banerji v. Gisborne and Co. (1), it was held 
_ that the clause applied to a petition pre- 

sented by a prisoner not personally but by 
his Vakeel. This supports the practice of 
this Court, and the order of the Dis- 
trict Magistrate was in my view erroneous. 
The order of the District Magistrate is 
set aside. He will admit the petition 
of appeal and dispose of it according to law. 

Order set aside. 


(1) 10 O, 6l; 13 G. L, R. 156; 5 Ind. Dec, (N. 8.) 42, 





PUNJAB CHIEF COURT. 
CriminaL Revision No. 1708 or 1917, 
January 26, 1918. 
Present:-——-Mr. Justice Le Rossignol. 
NIRANJAN LAL—Coavior 
— PETITIONER 
térsus 
EMPEROR— RESPONDENT. 

Factories Act (XII of 1911), as, 34, 41, 42—“Occu- 
pier,” meaning of—Separate sentences of fine on occu- 
pier and manager, legality of-—-Exemption of occupier 
or manager—Procedure, 

An “occupier” of a factory within the meaning 
of section 41 of the Factories Act is the person entiti. 
ed to the possession or use of the factory. He is 
the controller, for the time being, of the factory, 
the person entitled to use the factory for his own or 
another's profit. [p. 160, col. 1.1 

He may be the owner, on the other hand, he may 
be only a lessee or a mortgagee with possession, but 
it is he who decides whether the factory is to work 
or to close down. The manager merely carries out 
the occupier’s orders to work the factory and if the 
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occupier designates no manager, the occupier himself 
ghall be deemed to be the manager forthe purposes 
of the Act. [p. 160, col. 1.) 

Section 41 of the Factories Act authorises a 
Magistrate to impose on the occupier and manager 
jointly and severally a fine not exceeding Rs. 200. 
There can be only one fine and for the whole sum 
each delinquentis jointly and severally liable. Sepa- 
rate sentences of fine on the occupier and manager, 
under this section, therefore, are not legal. [p. 159, 
col. 2 

Si 42 of the Factories Act provides the 
remedy for an occupier or manager who is the victim 
of some other person’s neglect, but he must take 
the prescribed steps to assure the real culprit’s 
conviction and not merely attempt to exculpate 
himself. [p. 159, col. 2.] 

Revision from the order of the Sessions 
Judge, Hissar, dated the 25th August 
1917. 


Mr. Nanak Chand for the Petitioner. 


Mr. U. Bevan- Petman, 
cate, for the Respondent. 


JUDGMENT .— Petitioner, the owner of 
a factory, was prosecuted with his manager 
in one trial for failing to send notice to the 
District Authorities of an accident which 
occurred tooneof his workmen and ter. 
minated fatally. 

The objections are three: — 

1. The petitioner is not an “occupier” 
of the factory, but one of the owners. 

2. He is entitled tothe benefit of ses- 
tion 42 of the Factories Act. 

3. The Court below was not competent 
to pass separate fines aggregating a sum 
in excess of Rs. 200 on petitioner and 
his manager separali y. 

The order of fine is clearly not justified 
by the section which anthorizes the Magis- 
trate to impose on the occupier and 
manager jointly and severally a fine not 
exceeding Rs. «00. There can be only 
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one fine and for the whole sum, each 
delinquent shall be liable jointly and 
severally. 


Section 42 is the remedy provided for 
an occupier or manager who is the victim 
of some other per3on’s neglect, but he 
must take a certain step to assure the 
culprit’s conviction and not merely attempt 
to exculpate himself. That step the peti- 
tioner did not fake, for he made no formal 
complaint against any other person; more- 
over section 42 does not appear to deal 
with the case of a charge against manager 
and occupier jointly nor to derogate from 
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the provisions of section 4], which appear 
to aim at securing the recovery of the 
fine from the occupier, if the manager 
should prove to be a man of straw, 

This objection is overruled. 

An ccoupier” is a person 
the possession or use of fastory. 

An old writ in cases of disseisin was 
termed “occupavit,” and osoupier has been 
used in tke Factoriea Act to indicate the 
person who has the control of the factory. 
He may be the owner, on the other hand 
he may be only a lessee or a mortgagee 
with possession, but it is he who decides 
whether the factory is to work or to 
close down. The manager merely carries 
out the occupiers orders to work the 
factory, and if the ocoupier designates no 
manager, the occupier himself shall be 
deemed to ke the manager for the purposes 
of the Act—section 33 (8). 

The occupier is clearly the controller for 
the time being of the factory, the person 
entitled to use the factory for his own or 
other’s profit, and I hold that petitioner 
was the oscupier of the factory. 

On these findings I accept the petition 
and modify the Magistrate’s order by 
imposing a fine of Ks. two hundred on 
the petitioner and his manager jointly 
and severally, which sum, on recovery, 
shall be paid to Musammat Bhagwati. 

Revision accepted. 


entitled to 


CALCUTTA HIGH COURT. 
Criminar Revision No. 732 or 1917, 
July 18, 1917. 

Present: —Mr. Justice Teunon and Justice 
Sir Shamsul Huda, Kr. 
RAKHAL MANDAL AND OTHERS— 
PETITIONERS 
YESUS 
EMPEROR—Oppositre Parry. 

Uriminal Procedure Code (det V of 1898), s. 107 (2), 
proceedings under, whether can be transferred by 
District Magistrate. 

Proceedings initialed by the District Magistrate 
under the special powers conferred upon him by 
section 107 (2), Criminal Procedure Ccde, need not 
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be continued to the end in his Court but may 
be transferred by him to the Court of some 
subordinate Magistrate otherwise competent to deal 
with the matter. 


Rule against the order of the District 
Magistrate, Bankura. 

Babus fasaratht Sanyal and Kalikinkar 
Chakerbuity, for the Petitioners. 

Babu Surendra Nath Ghosal, for the Oppo- 
site Party. 

JUDGMENT.—In these two Rules the 
only question involved is, whetker proceedings 
initiated by the District Magistrate under 
the special powers conferred upon him by 
sestion 107 (2), Criminal Procedure Code, 
must be continued to the end in this Court 
or whether they may be transferred by 
him to the Court of some subordinate 
Magistrate otherwise competent to deal with 
the matter. This question does not now 
come before this Court for the first time. 
In the ease of Surjya Ranta Roy Chowdhry 
y. Emperor (1), the question was argued 
at the Bar and discussed at length, and 
the learned Judges who heard that case 
took the view that if wus sufficient that 
the District Magistrate should initiate the 
proceedings. In taking that view they 
further relied upon the case decided in 
the High Court of Allahabad in King- 
Emperor v. Munna (2). In a subsequent 
case in this Court in 1909 a Divisional 
Bench took the contrary view. But from 
the report of that case, Nirbékar Chandra 
Mukherji v., Emperor (3), it is clear that 
that wasa case not argued at the Bar and 
that consequently the prior decision of this 
Court in Surjya Kanta Roy Ohowdhry v. 
Emperor (1) was not brought to the attention 
of the learned Judges. Under these 
circumstances we think that we ought to 
follow the earlier case [Surjya Kanta Roy 
Choudhry v. Emperor (4)] decided in this 
Court in 1904, 

For these reasors we discharge these 


Rules. 
Rules discharged. 
(1) 81 C. 350; 1 Or, L. J. 344, 
(2) 24 A. 161; A. W. N. (1901) 203. 
(3) 1 Ind. Cas, 78; 18 ©. W. N.680;9 Or. L.J 
148, 


Vol. XLV] 
WAZIRA v. MUHAMMADI, 


PUNJAB CHIEF COURT. 

SEGOND Civin APPEAL No. 1135 or 1917. 
November 21, 1917, 
Present:—Mr. Justice LeRossignol. 
WAZIRA—Praintivyr—APPELLANT 
VETSUS 
MUHAMMADI AND OTAERS— DEFENDANTS— 


RESPONDENTS, 

Registration Act (XVI of 1908), s. 85— Illiterate 
executant of sale-deed denying sale of part of property 
—~Denial of ewecution~-Registration. 

A sale-deed of certain land with shamilat executed 
by an illiterate vendor was presented for registration 
and before the Sub-Registrar the vendor stated that 
be had sold the land but without the shamilat: 

Held, that the vendors protest amounted to a 
denial of execution of the document produced for 
registration within the meaning of section 85 (8) of 
the. Registration Act, 


Second appeal from the dearee of the 
District Judge, Hoshiarpur, dated the 21st 
March 1917, 

Dr. Mukummad Iqbal, for the Appellant. 

Sheikh Umar Bakhsh, for the Respond- 
enta. 


JUDGMENT.— On 18th June 1896 Wazira 
plaintiff by written deed sold 9 kanals of land 
with shamilat to one Gandu. 

The deed was presented for registration on 
the same day and before the Sub-Registrar 
Wazira stated that he had sold the land but 
without the shamelat, 

The Sub-Registrar noted the statement 
of Wazira but registered the document. 

The present suit is to recover the shamnzlat 


not from the original purchaser Qanda, but ` 


from third persons who are the second trans- 
ferees from Gandu. 

The trial Court decreed for plaintiff, but 
the Distriot Judge dismissed the euit 
holding that only the document and not 
the Sub-Registrar’s note could be looked 
at to determine the terms of the transac- 
tion, 

Both parties agree that the learned 
District Judge is wrong in his ratio decidendt 
and has obviously overlooked the provisions 
of section 92 of the Evidence Act which allow 
an aggrieved person to establish by oral evi- 
dence that a document is invalidated by mis- 
take or fraud. 

The outstanding fact in the case is that 
Wazira as soon as tle purport of the deed 
was explained to him, protested that he had 
not sold the shamzlat and there can be no 
doubt that this protest of his amounted— 
as he is illiterate—to a denialof execution 
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RAJAGOPALA AIYAR Y. DAVOOD ROWTHER, 


of the document produced for registration 
and the Sub Registrar would have been well 
advised to refuse registration, 

The document, however, was registered and 
mutation took place according to the docu- 
ment, It is true that shamilat was not 
specially mentioned at the time of mutation, 
but Wazira although present before the 
attesting officer did not raise the point 
Nor did he take any other steps to right 
the wrong if indeed any had been done 
him. ‘ 

The shamilat partition proceedings were 
started in 1910 and even then Wazira 
did not raise the point; in 1913 possession 
of the shamilat in dispute was given to 
defendants but it was only in 1916 or nearly 
three years later that Wazira launched this 
suit, 

Equity aids the vigilant and it would 
at this stage be quite impossible to find 
on cral evidence that the shamzlat was not 
sold ; further the original vendee has dis- 
appeared and the present real defendants 
are bona fide purchasers whom Wazira 
has permitted to believe that their transferors 
had a good title to convey in the shamulat. 

For these reasons I think the suit has 
been properly dismissed and I dismiss the 
appeal with costs. 

Appeal dismissed. 


MADRAS HIGH COURT. 
RererrepD Cass No. 3 or 1917. 
August 6, 1917. 

Fresent:—Mr, Justice Abdur Rahim and 
Mr. Justice Bakewell. 
RAJAGOPALA AIYAR—Puatatirr— 
PETITIONER 
VETSUS 
Sheikh DAYOOD ROWTHER- Derenpant 
— RESPONDENT, 

Syecific Relief Act (I of 1877), es. 12, 17—Unpaid 
consideration for mortgage, suit for, whether one fo: 
specific performance—Maintainabilsty of suit, 

A suit to recover the unpaid consideration for 
a mortgage is a suit for specific performance of an 


agreement to lend money on a mortgage, and is not 
maintainable, 


Case stated noder Order KUWI, rule 7, of 
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NAND LAL V. DEWAN CHAND, 
tbe Code of Civil Procedure, 1908, by the 
District Judge of Tanjore, in Original Peti- 
tion No. 5 of 1917, in Small Cause Snuit 
No. 1300 of 1916 on the file of the Court of 
the Small Causes, Kumbakonam. 

Mr, P, R. Narayanasami Ayyar, for the 
Petitioner. 

JUDGMENT.—The plaintiff in the suit 
executed a nsufructuary mortgage in favour 
of the defendant for Rs. 800 of which he 
only ,received Rs. 50 and he has instituted 
this suit to recover the balanse of 


Rs, 250 on the basis of the mortgage. The 
question is whether this is a suit for 
specific performance. The rulings of this 


Court in -Anukaran Kasmi v. Saidamadath 
Avulla (1) and of the Caloutta High 
Court in Shaik Galim v. Sadarijan Bibi 
(2) make it clear that this is a suit for 
specific performance, that is to say, a suit 
to enforce an agreement to lend money on 
a mortgage, and such a snit has been held 
not to lie. This is the law in Eagland 
and has been followed in this sountry. 
The suit will not lie at all and no ques- 
tion of jurisdiction then arises. It is clear, 
however, that a suit for specific perform- 
ance can only be instituted on the orignal 
side and not on the Small Cause side, 
The reference will be answered accord- 
ingly. 
Reference answered, 
M, O.P, 


(1) 2 M. 79; 3 Ind. Jur. 212: 1 Ind. Deo. (N. 5.) 826. 
(2) 29 Ind. Cas. 621; 48 C. 59; 21 0. L. J, 632; 19 
C. W. N. 1332. 
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PUNJAB CHIEF COURT, 
First Civin Appeat No. 405 or 1915. 
March 14, 1918. 

Present: —Mr, Justice LeRossignol and 

Mr. Justice Wilberforce. 
NAND LAL—Derewpant— 
APPELLANT 
téerTsus 
DEWAN CHAND — Prante — 


RESPONDENT, 
Hindu Law— Will -— Ancestral property— Manager 
of joint family, whether can distribute ancestral pro- 
perty by Will, 
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A Hinda proprietor or the manager of a joint 
Hindu family cannot make by Will any equal ‘or 
unequal distribution of his ancestral property. [p. 
163, col. 1.] : 

Kandasami v. Doratsami Ayyar, 2 M. 317; 5 Ind. 
Jur, 362; 1 Ind. Dec. (N. 8.) 491, distinguished. 

First appeal from the decree of the Senior 
Subordinate Judge, Lahore, dated the 5th 
November 1914, decreeing the claim with 
costs. 

Lala Moli Sagar, R. S., for the Appellant. 

The Hon’ble Pandit Sheo Narain, for the 
Respondent. 


JCDGMENT.—Plaintiff in this case is a 
son of one Shankar Das, and brings this 
suit against Shankar Das’ grandson Nand 
Lal for a deslaration that he (plaintiff) is 
the sole owner of two houses, according to 
the terms of his father’s Will. The 
big house in suit was admittedly ancestral 
property and according to the Will one-half 
was given to the plaintiff, and the other 
half to his mother, on condition that it 
would fall to the share of the heir who 
Incurred expenses in connection with thedeath 
of the testator and his wife. The second house 
which is also ancestral, was set apart for 
payment of debts of the testator. Plaint- 
iff olaims that he paid the funeral and 
other expenses and debts of his father and 
asks, therefore, for a declaratory decree in 
respect of both houses. The pedigree of the 


‘parties is shown by the lower Court and the 


other heirs of Shankar Das shown therein are 
said to have agreed to the Will. The de- 
fendant denied that any Will was executed 
and pleaded that under any circumstances 
Shankar-Das had no power to devise hia 
ancestral property by Will. He also contest- 
ed plaintiff’s statement regarding the ex- 
penses of the plaintiff on the obsequies of 
Shankar Das and his wife and his payment 
of debts. The lower Court found that the 
Will had been executed by Shankar Das 
and that it was valid. It also found that 
the plaintiff had spent money as stated by 
him, Plaintiff was, therefore, given a decree, 

As for the execution of the Will by 
Shankar Das, some half-hearted arguments 
were addressed to us. It was suggested 
that subsequent interpolations had been made 
and some evidence to this effect was re- 
ferred to. We need only state that we agree 
with the lower Court that the whole Will was 
in the hand of Shankar Das. It was next 
argued that part of the property being 
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ancestral, Shankar Das had, at any rate, so 
far as that property was concerned, no 
power to distribute it among his descendants. 
The greater part of his property appears 
to have been acquired but the property 
now in suit is admittedly ancestral. We 
have no hesitation in holding that Shankar 
Das had no power, under Hindn Law, to 
make a division of his ancestral property 
by Will and this general proposition is not 
contested by the learned Counsel for the 
respondent. The lower Court, however, 
held that the manager of the family could 
make an equal distribution of his ancestral 
property among his sons and grandsons, 
and Counsel for the respondent relies on this 
argument in his favour. He has also quoted 
Kandasami v. Dorutsami Ayyar (1) as an 
authority in his favour. There is, we may 
remark, no proof of the equality of the dis- 
tribution and the authority quoted does not, 
in our opinion, assist the respondent’s case as 
in that case a partition bad been effected by 
the manager of the family during his life- 
time, and we are not prepared to assent to 
the proposition that the manager of a Hindu 
family oan make by Will any equal or un- 
equal distribution of his ancestral property. 
This proposition is opposed to the basic 
. principles of the Hindu Law of survivor- 
ship. 

Counsel for the respondent also urged 
that all the descendants of Shankar Das 
had assented to the Will and that after such 
ratification of its terms, no objection by 
the defendant could be heard. There was 
some evidence of the calling of a Panchayat 
two years after the death of Shankar Das 
at which an attempt was made to secure 
the assent of all the survivors tothe Will 
and to have a document executed to this 
effect. It isclear, however, specially from 
the evidence of Lala Bilas Ram, that no 
definite conclusion was arrived at. We do 
not consider, therefore, that the defendant 
ever assented to the terms of the Will, 

For the above reasons, although the present 
litigation appears to be of a somewhat vexa- 
tious character, as the share of the defend- 
ant in the property is a small one and 
as before obtaining this share he may have 
to make some payments to the plaintiff, we 


(1) £ M. 317; 5 Ind. Jur, 852; 1 Ind. Dec. (N. 8.) 
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but to dismiss the 
plaintiff's suit and leave the parties to make 
their own arrangements. As, however, the 
defendant unnecessarily contested the execu- 
tion of the Will on which the main contest 
concentrated, and as this point was found 
against him, we order the parties to bear 
their own costs throughout.. 
i Appeal accepted. 


PUNJAB CHIEF COURT. 
Revision Petition No. 857 or 1917. 
March 12, 1918. 

Present:—Mr. Justice Shadi Lal. 
Musammat KALABATU AND OTHERS 
_ De FEN DANTS— PETITIONERS 

= VETSUS 
PRABH DIAL—-PLALNTIFF AND 
Musammat KOKLU— Derenvant— 


l RESPONDENTS. 

Restitution of conjugal rights, suit jor— Discretion of 
Court-—Court, whether can refer entire suit to arbitra- 
tion. 

16 is entirely within the discretion of the Court to 
grant or refuse a decree for restitution of conjugal 
rights but the Court cannot delegate the decision of 
the entire suit to arbitrators, although itis open to 
it to refer any particular matter to arbitration. 
Tp. 168, col. 2; p. 164, col. 3.] 

Where, therefore, in a suit for restitution of con- 
jugal rights, the Munsif delegated the entire suit to 
persons appointed by the parties as their arbitrators: 

Held, that the Court could not delegate its function 
to arbitrators andthe case should be tried on its 
merits. [p. 164, col. 1.} 


Petition, ander section 44 of Act IIL of 
1914, for revision of the decree of the Munsif, 
lst class, Dharmsala, District Kangra, dated 
the llth May 1917, decreeing the claim. 

Bakhshi Tek Chand, for the Petitioners, 

Mr. Beni Parshad Khosla, for the Respond- 


ents. 

JUDGMENT.—This application for 
revision arises out of an action brought by 
the plaintiff-respondent for the restitution 
of conjugal rights, and the question for 
determination is whether the Munsif was 
right in delegating the decision of the entire 
suit to the persons appointed by the parties 
as their arbitrators. Now, the rule of law 
is firmly established that it is entirely within 
the discretion of the Court to grant or refuse 
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a decree for restitution of conjugal rights, 
and it has been held by a Division Bench in 
Hira vy. Dina (1) that this function cannot 
be delegated to arbitrators, who as a Tribunal 
are not subject to the ordinary rules cf 
procedure, and whose decisions are under 
the law final. T do not say that it is not 
open to the Court to refer to arbitration any 
particular matter, eg., the factum or the 
validity of the marriage between the parties, 
which matter does not involve the exercise of 
a judicial discretion; but, as pointed out 
above, in the case before me the whole of 
the suit was referred to arbitration, and upon 
the authority cited above, I must hold that 
the Court was nol entitled to make the 
reference 

It is true that in Hira v. Dina (1) there 
was this additional fact that both the parties 
to the suit were minors, but the deoision of 
the Court did not depend entirely upon that 
peculiar feature. Some of the observations 
‘of the learned Judges, at page 156 of the 
report are fully applicable to a case for the 
restitution of conjugal rights brought by an 
adulé person against another adult person. 
Following the rule laid down in that judg- 
ment I accept the application for revision, 
and annulling the reference to arbitration 
return the case to the Munsif for trial on the 
merits, The costs incurred by the parties 
shall be costs in the cause. 

Revision allowed. 
(1) 37 P. R, 1895. 


MADRAS HIGH COURT. 
Civit, Revision Petition No. 367 or 1917. 
November 30, 1917. 

Present: —Mr. Justice Bakewell and Mr. 
Justice Kumarasami Sastri. 
PERUMAL KOUNDAN AND OTHERS — 
RESPONDENTS — PETITIONERS 

verstts > 
Tae TIRUMALRAYAPURAM JANA- 
NUKOOLA DHANASEKHARA SANKA 
NIDHI, Lro. tarovew Irs OFFICIAL 
Lulu TipaTorR A. VENKATASAMI NAYADU 


PetiTIONER— RESPONDENT. 
Uiril Procedure Code (Act V of 1908), O. XXXII rr. 
1, 2, 5—Companies, right of, to sue in forma pauperis 


CASHES. [1913 


—‘Person’, meaning of—Huplanation to rule, scope of _ 
— Liquidator of Company, right of, to appear for Com. 
pany, though personally not a  pauwper—Commis- 
sion, payment of, to liquidator, ees disqualification 
— General Clauses Act (X of 1897), 5. 

Order XXXIII of the Civil ‘Provedare Code 
applies to suits by Companies and Nidhis and the 
latter can take advantage of its provisions if they 
are paupers. [p. 166, col. 1.] 

The word ‘person’ in the Order has the same 
meaning as in the General Olauses Act unless 
thero is something repugnant in the subject or 
context and includes any Company or Association or 
body of ete iduals, whether incorporated or not. 
[p. 165, col. 

The kena to rulel of the Order simply 
allows deduction of the value of wearing apparel 
where the applicant has such apparel. It cannot be 
construed to mean that only persons who, in law, 
can possess wearing apparel, can sue as paupers, 
Lp. 165, col. 1.] 

Under rule 3 of the Order, the liquidator can 
fulfil all the obligations of a pauper petitioner 
required under the Order and can appear for the 


Company and present the petition in person. 
[p. 166, col. 1.] 
The real question for the purpose of Order 


XXXIII being who is the actual plaintiff and 
whether he is a pauper within the meaning of the 
explanation to rale I of the Order, a liquidator can 
act for a pauper Company though heis not personally 
a pauper. [p. 166, col. 2.] 

The payment of commission to the liquidator does 
not make him a person interested inthe subject- 
matter of the suit within the meaning of Order 
XXXIII, rule 5, Civil Procedure Code. The provision 
ouly applies to agreements between a pauper and a 
third person with reference to the subject-matter of 
the suit. [p. 166, col. 2.4 


Petition, under sections 115 of Act V of 
1208, and 107 of the Government of India 
Act, praying the High Court to revise 
the order of the Court of the Subordinate 
Judge of Madura in Original Petition No. 
803 of 1916. 

Mr. 8. Parthsarathy Aiyar, for the Peti- 
tioners. 

Messrs. O. Padmanabha  Aryangar and 
Mr. A. Ramasami Aiyar, for the Respond- 
ent. 


JUDGMENT.~—The  Tirumalrayapuram 
Jarnanukoola Dhanasekhara Sanka Nidhi, 
Ltd., which was a Company registered 
under the Companies Act went into 
liquidation and an official, liquidator 
was appointed. He as liquidator, applied 
under Order X XXIII of the Civil Pro- 
cedure Code to file a snit on behalf of 
the Nidhi in forma pauperis against the 
petitioners before us who are’ alleged to 
owe the Nidhi about Rs 8,524 under a 
promissory note. The allegations in the 
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petition show that the Nidhi was bankrupt 
and that the only properties it had (except 
the subject of the suit) were worth 
Rs. 12. The Subordinate Judge allowed the 
Nidhi to sue in forma pouperis and the 
respondents have filed this petition against 
the order. 


The chief contention raised before us 
is that Order XXXIII of the Civil Pro- 
cedure Code, does not apply to Companies, 
Corporations or other associations. It is 
argued that as the explanation to Order 
XXXIII, rule 1 refers to necessary wear- 
ing apparel and rule 3 requires presenta- 
tion of the petition by the ‘applicant in 
person’ the Order necessarily excludes 
petitioners who are not human beings. 


We are unable to accept this conten- 
tion. The word person’ is not defined 
in the Code of Civil Procedure and con- 
sequently the definition of the word ‘person’ 
as including any Company or Association 
or body of individuals whether incorporat- 
ed or not, in the General Clauses Act 
(X of 1897) would apply unless there is 
something repugnant to the subject or 
context. Order XXXIII of the Civil 
Procedure Code refers to saits by paupers 
and rule 1 enacts that any suit may, 
subject to the provisions of the. Order, 
be instituted by a pauper and does not 
exclude the official persons. Nowa regis- 
tered Company or any other Association 
may be unable to pay the Court fee 
payable like any ordinary person and 
there is no reason to suppose that the 
Legislature did not intend Order X XXIII 
to apply to such oases especially when it 
is remembered that the effect would be 
to allow debtors to escape payment and 
defeat or defraud the creditors and share- 
holders of the Company. The explana- 
tion to rule 1 no doubt states that where 
no Oourt-fee is prescribed, the petitioner 
shon!d not be entitled to property more 
than Rs 100, ‘other than his necessary 
wearing apparel’, The explanation simply 
allows deduction of the value of wearing 


apparel and can only mean that if the 
applicant has necessary wearing apparel 
he can deduct its value. We do not 


think it can be construed to mean that 
enly persons who in law san possess wearing 
apparel, can sue as paupers. In Cortis v, 
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Kent Water Works Oo. (1), the argu- 
ment that an enactment (47 Geo. 3, C. 111 
did not apply to Corporations as it allow- 
ed a person to appeal on entering into 
a recognizance which a corporation was 
not eompetent to do, was negatived by 
Bayley, J, who observed as follows :— 

But assnming that they cannot enter 
into a recognizance, yet if they are persons 
capable of being aggrieved by and appealing 
against a rate, I sheuld say that that part 
of the clause which gives theappeal applies 
to all persons capable of appealing, and 
that the other part of the clause which 
requires a recognizance to be entered into, 
applies only to those persons who are 
capable of entering into a recognizance, but 
is inapplicable to those who are not.” 

The word used in the explanation is 
í 3 < 5 
person’ and there is nothing repugnant 
in applying the definition given ım the 
General Clauses Act. Where the applicant 
is a Company which ex hypothest can have 
no wearing apparel, then it will not be 
entitled to dedact anything on account of 
wearing apparel and will not bea pauper 
if ib has property worth Rs. 100 and 
the suit is one for which no fee is pres- 
cribed. 

As regards rule 3 which requires 
personal presentation of the application to 
Sue in forma pauperis it seems to us that 
where the law in consequence of personal 
appearance in Courts being impossible either 
by reason of the party being a Company 
or an infant or lunatico, allows appearance by 
somebody clee, appearance by such person 
would be sufficient. For example Order 
XXXII of the Civil Procedure Code tyhich 
relates to minors and persons of unsound 
mind, authorises appearance by the next 
friend and guardian ad litem and it can- 
not be said that where the minor or 
lunatic is a pauper, the presentation of a 
petition to sue zn forma pauperis by the 
next friend, would be invalid or contravene 
the provisions of Order XXXIII, rule 
3. So far as Companies are concerned, the 
Companies Ast provides for the mode in 
which the Company is to be represented. 
Under section 179 of the Indian Companies 
Act the liquidator may institute any suit 
or other legal proceedings in the name 


(1) (1827) 7 B. 40. 314; 5 L. J. M. ©. (o. s.) 106; 
108 BE. R. 741. 
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and on behalf of the Company and under 
Order XXIX of the Civil Procedure Code 
the principal officer of the Company may 
act in legal proceedings on behalf of the 
Company and may be required to appear 
when personal appearance is necessary. 
The liquidator can, therefore, fulfil all the ob- 
ligations required of a pauper petitioner under 
Order XXXIII. Rule 3 of Order XXXIII of 
the Civil Procedure Code in our opinion only 
prohibits a pauper who is competent in law 
to appear in person from taking advantage 
of rule ], Order If] of the Civil Prosedure 
Code and appearing by a Pleader or re- 
cognised agent instead of being present 
personally. It does not oover cases in 
which from the nature of the case, 
physical presence is impossible or where 
- the law owing to any disability, directs 
that all acts required by the Code should 
be performed by a next friend. We are 
of opinion that there is nothing in rule 3 
to prevent an official liqnidator from appear- 
ing and presenting the petition. A Company 
or other -Association being a ‘person’ 
_ within the meaning of the definition of 
the General Clauses Act which applies to 
the Civil Procedure Code of 1908, could 
prima facie apply for leave to sue in 
forma pauperis and as we see nothing in 
Order XXXIII, rules 1 and 3, which will be 
repugnant to the application of the definition, 
we think a-Company can take advantage 
of the provisions of Order XXXIII if it is a 
pauper. $ 

It is next argued that as the liquidator 
is not a pauper though the Company may 
beso, Order XXXIII would not apply. The 
suit is really by the Company, and as the 
liguidator only acts for the Company, being 
so to say its agent, his financial standing 
is immaterial. We think the case is 
covered by Venkatanarasayya v Achemma (2) 
where it was held that a next friend who 
is nota pauper, can sue tn forma pauperis 
if theminor is proved to be a pauper. 
Reference was made to In the matter of the 
Will of Dawubat (3) and Manji Rajuji v. 
Khandoo Bako (4). Thes were cases of 
executors sving and without expressing any 
opinion as tc the correctness of these 


(2) 3 M. 3; 1 Ind. Dec. (x. 8.) 558. 
(3) 18 B. 287; 9 Ind. Dec, (N. 8.) 668, 
ae 11 Ind. Cas 724; 36 B. 279; 13 Bom. L. R, 
577. : 
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decisions, it is sufficient for the purposes of 
this oase to say that inthe case of executors 
the estate vests in them and they are the real 
plaintiffs, though they sue not’ for their own 
berefié but for the benefit of the beneficiaries. 
For the purpose of Order XXXIII the real 
question is who is the actual plaintiff; and 
is he a pauper within the meaning of 
the explanation to Order XXXII, rule 1, of 
the Civil Procedure Code. _ 

The last contention is that as the liquidator 
received by his order of appointment a 
commission, he is interested in the subject- 
matter of the suit within the meaning of 
Order XX XIII, rule 5, of the Civil Procedure 
Code. The provision only applies to agree- 
ments between the pauper and a third 
person with reference to the subject matter 
of the suit. Where a Court ora Company 
appoints a liquidator, he is an officer who 


is appointed under statutory authority and 


the fact that he is paid a percentage of 
the wollections, does not “bring him within 
clause (e) of Order XX XIII, rule 5 No parti- 
cular debt is ear-marked with the payment 
and even if it were so,an agreement in pur- 
suance of the Companies Act to remunerate 
the liquidator for winding up the Company, 
would be on the same footing aa: an 
agreement by the pauper with his Vakil, 
to pay him the legal fees for condusting 
the suit. 
We sea no reason to 
dismiss the petition with costs, 
Petition dismissed. 


interfere and 
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PUNJAB CHIEF COURT. 
MiIBGELIANEOUS Civiu Appeat No. 973 or 1917, 
March 14, 1918. ; 
Present: Mr. Justice Scott-Smith. 
JOVIND LAL— Pramrtirs— APPELLANT 
V-TSUS . | 
MUNI LAL — Dert : DANT— RE PONDENT. 
Civil Procedure Cade (Act V of 1909), Sch. H, para. 
20—Arbitration—Dispute about partition of joint pros 
perty—Private reference to arbitration —Award settling 
shares of parties— Application to file award in Court, 
whether maintainable. 


Vol. XLV] 


JOVIND LAL v, MUNI LAL. 


An award which does not partition acricultural 
land but merely settles the shures of the parties 
therein, may be filed in Court; 

Where, therefore, a dispute relating to the partition 
of joint property including agricultural land, was 
privately referred to arbitration and one of the 
parties applied under paragraph 29 of the second 
Schedule of the Civil Procedure Code for the filing of 
the award in Court: 

Heid, that inasmuch as the award did not actually 
partition the agricultural land, there could be no 
objection to the filing of the award. 


Miseelianeous appeal from the order of the 
Subordinate Judge, Ist Class, Jullundur, 
dated the 20th January 1917, rejesting the 
application for filing the award of the arbitra- 
tors. , 

Bakhshi Tek Chand, for the Appellant. 

Mr. B. D, Qureshi, for the Respond- 
ents. 

JUDGMENT,—This is an appeal from 
an order of Bawa Mihan Singh, Subordinate- 
Judge, Jullundor, rejecting an application 
under paragraph 20 of the second Schedule 
of the Civil Procedure Code for the filing 
of an award in Court. The grounds of 
the lower Court’s refusal to have the award 
filed, are rather -difficult to understand but 
it appears that the application was rejected 
because the agreement to refer the dispute 
between the parties fo arbitratior, related to 
the partition of their joint property which 
included agriculiural land, a question relat- 
ing to the partition of which, is excluded 
from the jurisdiction of the Civil Coarts. 
Counsel for the plaintiff appellant relied 
before the Subordinate Judge upon Sardar 
Wasawa Singh y. Sardar Arur Singh (1) 
and Ram Jawaya Mal v. Devi Ditia Mul (2), 
which, however, were distingnished by him. 
Finally Counsel for the appellant argued before 
the Subordinate Judge that as the award 
did not actually partition the agricultural 
land Ram Jawaya Mal yv. Devi Ditta Mal 
(2) should be followed. The Subordinate 
Jadge, however, said that until the award 
was filed it could not be looked at by the 
Court; in other words, the Court refused to 
look at the award in order to see whether 
it did partition the agricultural land or not, 
As a matter of fact the award does not 
partition the agricultural land but merely 
settles the shares of the parties therein, 
In the case repor’ed as Sardar Wasawa 


(1) 63 P. R.-1898, 
(2) 34 Ind. Cas. 192; 1'7 P. R. 1916; 
B 1916; 70 P. L. R, 1917, 


107 P. W, 


INDIAN CASES. 


167° 


Singh v. Sardar Arur Singh (1), the parties 
by written agreements appointéd an arbitra- 
tor to partition between them certain joint 
property, consisting of landand houses, to 
equalize and adjust the shares by transfer 
from one party fo the other of land ex- 
clusively owned by either party ard generally 
to settle between them all disputes what. 
seever relating to their joint or exclusive 
property. An elaborate and comprehensive 
award was prepared, and the parties after 
having heard it read, signed the document 
in token of their assent. It was held that 
the claim was notexcluded from the sog- 
nizance of the Civil Court by section 158, 
sub-section (2) (ævi) Land Revenue 
Ast, 1887, as it was not one which asked 
the Court to effect a partition, but was for 
the enforcement of an award by which the 
partition had already been fully carried 
out, : 

In Ram Jawaya Mal v. Devi Ditta Mal 
(2) it was held that a Civil Court has 
jurisdiction to deal with that part of an 
award which fixes the shares of the parties 
in agricultural land, as this is not an actual 
partition of the fields but merely a division 
of share and only settles title. 

Thece authorities, in my opinion, show 
that there is no objection te the Sling of 
the present award on the particular ground 
taken before the lower Court and argued 
before me. The ofber objections urged by 
defendant-respondent have not been disposed 
of by the lower Court. - 

I, therefore, accept the appeal and setting 
aside the order of the lower Court remand 
the oase thereto for re decision under Order 
XLI, rule 23, Civil Procedure Code. Costs 
in this Court will be costs in the case. 

Appeal accepted, 


168 


INDIAN CASHES, E 


[1918 


MCOSAJI AHMED & CO. V. ASIATIC STEAM NAVIGATION CO, LTD. 


SIND JUDICIAL COMMISSIONER’S 
; COURT. 
ORIGINAL Civiu Suit No, 189 or 1916. 
May 8, 1917. 
Present:—Mr, Hayward A. J., ©.. 
Messrs. MOOSAJI AHMED axp Co.— 
PLAINTIFFS 
, versus 
Tue ASIATIO STEAM NAVIGA- 
TION Co., Limitigp AND ANOTHER— 


DEFENDANTS, 

Mercantile Law— Bill of lading—Carrier by sea, 
yight of, to limit liability by bill of lading—Karachi 
Port Trust Act (Bom. VI of 1886), si 87—Limitation— 
Special period of limitation for suits against Karachi 
Port Trust, whether subject to general provisions of 
Limitation Act—Limitation Act (IX of 1908), s.3. 

According to English Law itis open to a carrier 
by sea to limit his liability by a writing such as the 
bill of lading. Consequently the following conditions 
in æ bill of lading are perfectly valid: 


(a) that the Company shall not be Hable for any 


damage caused by sweating, fermenting, heat, 
boilers, or storage, whether arising or not 
from the negligence of the persons in the service 
of the company; [p. 168, col. 2 

(b) that the liability of the Company shall abso- 
lutely cease when the goods are over or beyond the 
side of the Company's own ship level with the 
rail; [p. 168, cel. 2.] 

(e) that the Company shall not be liable for 
any damage capable of being covered by insurance. 
[p. 168, col. 2.] 

The general provisions of the Limitation Act 
regarding the exclusion of holidays and Court vaca- 
tions in computing the period of limitation, have 
no application to any special period of limitation 
prescribed by any special or local law e. g., the Ka- 
rachi Port Trust Act. [p. 170, col. 2, p, 171, col. 1.] 

A snit against the Karachi Port Trust filed beyond 
the period of 6 months allowed by section 87 of the 
Karachi Port Trust Act, owing to the intervention of 
Easter holidays and vacation of the Court is barred 
by limitation. The maxim les non cogit ad im- 
possibilia has no application to such a case as the 
suit could have been filed earlier. [p. 169, col. 2.] 


Mr. Dipchand T. Ojha, for the Plaint- 


iffs, 

Mr. Rupehand Bilaram, for Defend- 
ant No. 1, 

Mr. T. G. Elphinstone, for Defendant 
No. 2. 


JUDGMENT.—The plaintiff firm, Moosaji 
Ahmed and Company, slaims compensation 
from defendant No. 1, the Asiatic Steam 
Navigation Company, or from defendant No. 2, 
the Karachi Port Trust, for damage alleged 
to have been caused by the negligence of 
one or other of the defendants to a cargo 
of molasses shipped from Sonurabaya to 
Karachi, 

Defendant No. l pleads inter alia exemption 


from liability under the terms of the bill 
of lading. Defendaat No. 2 pleads inter alia 
the bar of limitation under section 87 of 
the Karachi Port Trust Act. 

With regard to defendant's plea, it 
appears there are two branches, the one on the 
assumption that the damage to the cargo was 
caused by the negligence of the servants of 
defendant No. 1, and the other on the assump- 
tion that the damage was caused subse- 
quently by the negligence of the defendant 
No. 2. Tt has been aontended in respect of the 
first branch, that the defendant No. 1’s 
liability is exeluded by the condition 
contained in the bill of lading which has 
been ‘admitted as Exbibit No. 8, to the 
following effect: “The Company is not 
liable for any damage caused by......... ; 
sweating sune . fermenting .... heat 
boilers .... or storage ... whetherarising or not 
from the negligence of the persons in the 
service of the Company.” It has been 
contended in respect of the Ynd branch 
that defendant No. 1’s liability is excluded by 
the condition in the bill of lading to the 
following effect: “The liability of this 
company shall absolutely cease when the 
goods are over or beyond the side of 
the Company’s own ship level with the 
rail”. 

It has been argued, on the otber side, 
in respect of the first branch, that the 
condition exoluding liability of defendant 
Nn, 1 was mot olear and that in any 
case it related only to such negligence as 
sould be covered by insurance in view of 
the subsequent condition in the bill of lading 
to this effect. 

“Tne Company is not liable for any 
damage capable of being covered by insur- 
anoe.” It is difficult to understand how 
it could seriously be argued that the con- 
dition exsluding the liability of defendant 
No. 1 for damage caused by the negli- 
gence of their servants, was not sufficient- 
ly clear. The terms of the condition could 
hardly, in my opinion, Lave been clearer 
or more comprehensive and it does not 
appear to me that the condition is in any 
way limited by the subsequent condition 
regarding insurances. The plain meaning 
of the subsequent condition, in my opinion, 
is that the company is not to be held 
liable in any case for damages which 
gould be recovered from the Insurance 
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Company. There is no reasonable doubt 
that the condition exeluding the liability 
of defendant No. 1 for damage by negli- 
gence of their servants, is a perfeatly clear 
and valid scondition,as would appear from 
the remarks on the subject to be found in 
paragraphs 186, 197, 232 and 284 of Volume 
KAN I, Halsbury’s Laws of England. 

lt does not appear to me in respect of 
the second branch that any serious argu- 
ment has been adduced to show that the 
condition excluding the liability of defendant 
No. 1 after the goods had left the ship’s 
tackle was also not a perfectly valid condi- 
tion, as would appear from the remarks on 
the subject to be found in paragraphs, 364 
and 366 of Volume X XVI of Halsbury’s Laws 
of England. 

Ib ‘has not been disputed that the Eng- 
lish Law must be applied in this case 
according to the agreement between the 
parties contained in the last clause of the 
bill of lading, and that is alsoin accord. 


ance with the remarks on the subject 
whish will be found in paragraphs 356 
and 357, Volume XXVI of Halsbury 


Laws of England. It, finally, cannot be 
disputed that, under the English Law, it 
would be open to the defendant No.1, as 
common carriers by sea, to limit their 
liability by a writing such as the bill of lading, 
as will appear from the remarks on the 
subject in paragraph 445 of Volume XXVI, 
Halsbury’s Laws of England. 

Defendant No. 1 must, therefore, be held 
on either branch of the case to have been 
fully protested from liability for the damage 
caused by the express conditions of the 
bill of lading. The suit, therefore, as 
against defendant No.1 must be dismissed 
with costs. 

With regard to defendant No. 2’s plea, 
it would appear that the cargo arrived 
on the 26th October 1915 and it has 
been alleged that the final failure to 
deliver the cargo undamaged, occurred in 
the month of November 1915, Notice was 
given of suit on the 8th’ March 1916. 
The Haster holidays and vacation intervened 
from 20th April 1916 to the 25th May 
1916, and the suit was, consequently, not 
filed until 26th May 1916. Ib is clear, 
therefore, and it was admitted in the 
plaint, that, whether the proposed action 
be taken from the 26th October 1915 or 


from the beginning of November 1915 
the suit. was filed beyond the period of 
6 months’ limitation allowed by section 87, 
Karachi Port Trust Ast, 1886, unless the, 
Easter holidays and vacation could be 


exeluded from the computation under 
section 4 of the Limitation Ast of 
1908. 


No such right of exclusion was recognised 
under the Bombay General Clauses Act, 
of 1886, and, looking to the year of the 
Karachi Port Trust Act, 1886, recourse 
cannot be had to the provision of section 
11 of the Bombay General Clauses Act, 
1904. It was suggested that recoarse 
might be had, failing other remedies, to 
the general maxim “Lex non cogit ad 
impossibilia” but that maxim cannot, in 
my opinion, be applied here, because there 
was no absolute impossibility in filing the 
suit before the Easter holidays and vacation. 
There was no doubt inareased difficulty in filing 
it within the period of limitation owing to the 
intervention of Easter holidays and vaga- 
tion but their intervention did not render 
ib absolutely impossible. The maxim, 
therefore, could not properly be applied as 
observed by Jenkins,C. J. in the case of 
Ahad Baksh Molla v. Babar Ali (1). 


It has, however, further been argued 
that recourse could be had to the general 
provis‘ons of the Limitation Act, 1908. 
That argument has turned mainly on the 
question whether the general rales contain- 
ed in sections 4 to 25 could properly be 
applied in view of the language of sestions 
8 and 29(b). These latter sections would 
appear to imply that the general pro- 
visions were intended only to apply to 
suits falling within the schedule of the 
Limitation Act, 1908. The main diffloulty 
in answering this question arises not so 
much from the words used by the 
Legislature as from the numerous and 
somewhat conflicting desisions of the 
Courts. It was held so long ago as 1872 
that the Bengal Rent Recovery Ast was 
an Ast complete in itself and not subject 


‘in the matter of limitation to section 14 


of the Limitation Aot of 1859. That was 
a desision by the Privy Counsil reported 
as Unnoda Persaud Mookerjee v. Kristo Coomar 


(1) 14 Ind. Cas. 173; 16 C. W. N. 721, 
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Moitro (2). It was followed after a number 
of conflicting decisions in respect of the 
Limitation Act of 1877 by a Fall Bench 
of the Caleutta High Court reported as 
Nagendra Nath Mullick v. Mathura Mohun 
Parhi (3). It was held that the Registra- 
tion Act was an Act complete in itself 
and not subject to the matter of limitation 
to section 7 of the Limitation Act of 1877 
by a Fall Bench of the Madras High 
Court in Veeramma v. Abbiah (4). 1t would 
appear, however that a number of conflicting 
desisions were subsequently passed on this 
subject by different Benches of the Madras 
High Court. Thus the Forest Act was held 
not to be subject to the terms of section 12 of 
the Limitation Act-by the Full Bench of the 
Madras High Court reported as Abu Baker 
Sahib v. Secretary of State (5); while the 
Madras Revenue Recovery Act was held not 
to contain a complete body of rules of limita- 
tion and to be subject to the provisions 
of section 15 (2) of the Limitation Act 
by the Fall Bench of the Madras High 
Court in Srinivasa Atyangar v. Secretary 
ot State (6). It was similarly beld by a 
Full Bench of the Allahabad High Court 
that the Provincial Insolvency Act did 
not contain a complete body of rnles of 
limitation and was subject to the general 
provisions of the Limitation Act. It was 
' there considered that the general provisions 
of the Limitation Act could not be said to 
“affect” the special period of limitation 
prescribed by the Insolvency Act. The case 
is reported as Dropadi v. Hira Lal (7). It 
ig certainly hard to understand how it could 
be said that the general provisions of the 
Limitation Act did not at least "affeot” the 
special period prescribed by the Provincial 
Insolvency Act and itis not surprising, 
therefore, to find a difference of opinion 
arising subsequently on the question whether 
the Provincial Insolvency Act was subject to 
the general provisions of the Limitation Act 
in the subsequent case before a Bench of the 


Madras High Court reported as Munjuburi ` 


(2) 19 W. R. 6; 16 B. L. R. 60 note (P.O), 

(8) 18 C. 868; 9 Ind. Dec, (N. 8.) 246. 

(4) 18 M. 99; 6 Ind. Dec. (N. 8.) 418 (F. B.). 

(5) 5 Ind. Cas. 884; 34 M. 505 at p. 609; 20 M, 
L, J. 288; 7 M. L., T. 132. 

(6) 18 Ind. Cas. 617; 38 M,92; 24 M. L. J. 41. 

(7) 16 Ind, Cas. 149; 34 A. 496, 10 A. L, 
d, 3, 


“wera intended to 


Stvaramayya v. Singumahanit Bhujanga Rao 
(8). The only decisions on this much vexed 
question on this side, appear to have been 
those which decided that the Bagdari Ast 
was not subject in the matter of limitation 
to the Limitation Act. - The latest decision 
upon that point is reported as Adam Umar 
Sale v. Bapu Bawaji (9), 

It seems to me in this conflict of authority 
necessary to return to the actua) words of 
the Limitation Act. It will then be seen 
that section 3 provides that ‘Every suit 
instituted after the period of limitation 
prescribed therefor by the first Schedule 
shall be dismissed” subject always to the 
provisions contained in sections 4 to 25, 
That looks as though these latter sections 
apply merely to the 
periods of limitation prescribed by the 
first Schedule of the Limitation Act. Then 
these sections follow and refer in almost 
all cases expressly to the period of limitation 
“prescribed”. Thus the word “prescribed” 
occurs in sections 4 and 5 and again in 
sections 9, 12 to 16, 19 and 20. That surely 
means ji a in the first Schedule of 
the Act. The word also occurs in section 
6 and where reference is required to some- 
thing else, it is made clear in that'section by 
express words ' prescribed thereby in the 3rd 
column of the third Schedule” of the Act. 
So again section Il refers expressly to periods 
prescribed by foreign rzles of limitation. It 
is again indicated that all these sections con- 
template merely the periods prescribed by 
the Limitation Act by the provision in 
section 25 that all instruments shall be inter- 
preted in a particular manner “for the 
purpose of this Act.” 

It bas finally been made daie clear to - 
my mind that these sections contemplated 
nothing else by the provisions of section 29 
(1) (b) where it is stated that “nothing in 
this Act shall affect or alter any period of 
limitation specially prescribed .... by any 
special or local law now or hereafter in 
force in British India.” There may no 
doubt be weighty considerations in favour 
of applying to the special periods of limita. 
tion prescribed by the various special oy 


M. L. T. 
10 Bom. L. R, 


= 80 Ind, Cas. 703; 39 M. 598; 18 


200 
(9) 1 Ind. Cas. 663; °3 B, 


1128, 
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local laws the general rules of the Limitation 
Act. But such application is, in my opinion, 
a matter for the Legislature and not war- 
ranted, with due deference to the views of 
certain of the Judges of the Madras and 
Allahabad High Courts by the wording of 
the Limitation Act. If such application had 
been intended, if is diffisult, moreover, to 
explain the object of the Legislature in 
enacting section 10 of the General Clauses 
Act of 1897 and section 11 of the Bombay 
General Olanses Act of 1904 and thereby 
applying generally to all periods of limitation 
thereafter prescribed the provisions regard- 
ing holidays and vacations of Courts 
contained in the Limitation Act of 1877 and 
1908. i 

This suit, therefore, must also be dismissed 
as against defendant No. 2 with costs, 

Rutt dismissed. 


PUNJAB CHIEF COURT. 
Civi. Revision Perirron No. 506 or 1917, 
Marsh 13, 1918. 

Present: —Mr, Justice Scott-Smith, 
Tar LAHORE ELECTRIC SUPPLY 
COMPANY — Derenpant—Peritioner 

VETSUS 


DURGA DAS — PLANTIPRE —Responpent, 

Electricity Act (TX of 1910), s. 24, Sch. él. vi- 
Fuse or Cut-out-——Service-line, cost of maintenance of 
~~Tfability of licensee—Installation, defective—-Con- 
sumer, whether liable to pay jor new cut-out. 

A fuse or cut-uut is a necessary part of the service- 
line and is kept under the licensee’s seal, [p. 172, col 1.] 

The licensee is bonnd to bear the cost of the 
maintenance of the service-line whether or not it has 
been initially paid for by the consumar. [p. 172, col. 
2 


Ifthe consmmer’s installation is defective, the 
licensee is entitled to discontinue the supply of energy 
to him. [p. 172, col. 1.] 

In case of a dispute as toany alleged defect, the 
licensee can take action under clause VI sub-clanse 
(3) of the Schedule to the Electricity Act and refer 
the matter to an Electric Inspector who shall decide 
it. [p. 172, col L] 

If the licensee continues to supply energy to a 
consumer when he knows or has reason to believe 
that the latter’s installation 1: defective, hs does so at 
his own risk and the consumer is not liable to pay for 
a new fuse or cut-out if the old one melts owing to a 
defect in his installation. [p. 173, col. 1.] 


Petition, under section 25 of Act IX of 
1887, for . revision of the deeree of the 


hd 


Court of Small Causes, Lahore, dated the 
10th April 1917, decreeing plaintiffs’ 
claim, 

. Mr, Beechey, for the Petitioner. 

Lala Moti Sagar, R. S., for the Respondent. 

JUDGMENT.—-This is an application for 
revision of the order of the Judge, Small 
Causes Court, Lahore, granting plaintiff. 
respondent, a decree for Rs 108 against 
the Lahore Electric Supply Company, 
defendant- petitioner. The brief facts of the 
case are as follows:— 

On the 3lst August 1916 the electric 
current supplied by the defendant Company 
to plaintiff's house having failed, the plaint- 
iff sent a message asking the company to 
look into the matter. The Company sent 
their Maistri, who finding that the main 
fuses had been burnt out, renewed the same. 
On the 4th September the defendant sent 
plaintiff a billin which a charge of Rs. 2 
was made for renewal of two main fuses, 
Piaintiff protested saying that he was not 
liable for the renewal of the main fuses 
which were defendants’ property and kept 
under his seal, and which had melted 
through no fault of the plaintiff. On the 
15th September the defendant Company 
again pressed for payment of the charge of 
Rs. 2 threatening disconnection in case the 
bill was not paid within seven days. Plaint- 
iff replied to this repudiating his liability. 
On the 2nd Ostober the defendant Com- 
pany disconnected the plaintiff’s house from 
the distributing main. On the4th October 
the connection was restored on plaintiff 
paying under protest a sum of Rs. 8 to the 
defendant, namely, Rs. 2 for the fuses Rs. 3 
as disconnection fee and Rs. 3 as re sonneg» 
tion fee. Hethen sued the Company for 
this Rs. 8 together with Rs. 100 on account 
of damages and the Small Cause Court has 
decreed the claim. 

The lower Courts’ findings are that the 
main fuses were the property of the defend- 
ant Company which was, therefore, bound 
to keep them in order; that it was not shown 
that they “blew off” or melted through any 
fault of the plaintiff; that the requirements 
of law as to notice to plaintiff were not 
complied witb; and that in any case the charge 
was notone in respect of the supply of 
energy” within the meaning of section 24 
of the Indian Electricity Act, IX of 1910. 
The main fuse is technically called a cut-out 
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and the first question for decision is whether 
the charge of Rs. 2 for re-placing the cut-outs, 
was payable by the plaintiff or the defendant. 
The consumer’s premises are connected with 
the distributing main by means of a sger- 
vyice-line which is defined in section 2 of 
the Indian Electricity Act as “any electric 
supply line through which energy is, or is 
intended to be supplied by a licensee toa 
consumer either from a distributing main 
or immediately from the licensee’s premises.” 

Electric supply-line is defined as “a wire, 
conductor or other means used for convey- 
ing, transmitting or distributing energy 
together with any casing, coating, covering, 
tube, pipe or insulator enclosing, surrounding 
or supporting the same orany part thereof, 
or any apparatus connected therewith for 
the purpose of so conveying, transmitting 
or distributing such energy* * * * * * * 
* *” The object of the out out, I under. 
stand, is to regulate the supply of electric 
energy and, therefore, I think it would be 
an apparatus for the purpose of distributing 
such energy within the meaning of the 
definition of electric supply-line; but it is 
not necessary to labour this point for part 
of Counsel -for petitioner’s argument is 
that the cut out is part of the service- 
line. In this connection Mr. Beechey refers 
to rule 37 of the rules framed by the 

Government of India in the Public Works 
= Department contained in Notification No. 
107, dated the 23rd December 1910. The 
rule in question is as follows :— “A licensee 
shall insert a snitable cut-out in each 
service-line within a aonsumer’s premises, 
in an accessible position ag close as pos- 
sible to the point of entry. Such cut-out 
shall be sontained within an adequately en- 
slosed fire proof receptacle.” 
the cut-out is a necessary part of the serviae- 
line and it is admittedly kept under the 
licensee’s seal, the licensee being in this case 
the defendant Company. 

Now the law as to ‘payment of the cost 
of the service-line is contained in the 
Schedule to the Act. Clause VI (1), 
proviso first (b), which is as follows:— 
“Provided that the licensee shall not be 
bound to comply with any such requisition 
(i.e, for a supply of energy) unless and 
until the person making it, if required by 
the licensee so to do, pays to the licensee 
the cost of so much of any servise-line 


This shows that. 


as may be laid down or placed for the 
purposes of the supply upon the property 
in respect of which the requisition is made, 
and of so much of any service-line as it 
may be necessary for the said purposes to, 
lay down or place beyond one hundred feet 
from the licensee’s distributing main, al- 
though not on that property.” This shows 
that the consumer may be required to pay 
the initial cost of the service-line or of 
part thereof, lt is common ground that 
in Lahore a fixed charge of Rs. 20 is 
made by the Company in respect of the 
service-line. Sub-clause (2) of clause VI 


is as follows :— “Any servise-line laid for 


the purpose of sapply in pursuance of a 
requisition under sub clause (1) shall, 


‘notwithstanding that a portion of it may 


have been paid for by the person making 
the requisition, be maintained by the 
licensee.” This shows that whether a 
portion of the service line has or has not - 
been initially paid for by the consumer, 
it shall be maintained thereafter by the 
licensee; in other words, the licensee has 
to bear the cost of maintenance of the 
service line. Mr..Beechey urges that sub- 
clause (2) is governed by the provisos to sub- 
clause (1) but I am quite unable to agree with 
him. The provisos only apply to sub-clause 
‘1), sub clause (2) is obviously quite dis- 
tinct and its meaning is perfectly clear, 
It must, therefore, be held that the licensee, 
in this case, the defendant Company is 
bound to maintain the cut-outs which are 
kept under his own seal in proper order. 

A good deal was said in arguments as to 
why the cut-outs fused whether it was 
due to some fault in the distributing main 
or in,the plaintiff’s own installation. On 
this point Mr. Beechey has referred to the 
evidence of Mr. Drummond which isto the 
effect that main fuses “blow off’ owing 
to a defect in the installation, I do not 
understand this to mean that it ean never 
happen from any other cause. It does not 
appear that any examination of the plaint. 
iff's installation was made with a view to 
seeing whether if was in proper order or 
not. There is no evidense on the record 
that the main fuses melted owing to any 
defect in his installation. Ifa consumers 
installation ‘ig defective, the licensee has 
his remedy. Under olause VI(1) proviso 
second (c) of the Schedule to the Act “A 
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licensee shall be entitled to discontinue the 
supply if the electric wires, fittings, works 
and apparatus in such property (i. e. the 
premises of the consumer) are not in good 
order and condition, and are consequently 
likely to affect injuriously the use of 
energy by the licensee, or by other persons.” 
In other words, if the consumer's instaliation 
be defective, the lice:see is entitled to dis- 
continue the supply of energy to him. Jf 
the licensee has reason to believe that 
there is any defect in the installation, he 
can take action under section 20 Cl) (a) 
of the Act which lays down that a 
“licensee orany person duly authorized 
by a lisensee, may at any reasonable 
time and on informing the occupier of his 
intention, enter any premises to which 
energy is or has been supplied by him 
for the purpose of inspecting and testing 
the electric supply lines, meters, fittings, 
works and apparatus for the supply of 
energy belonging to the licensee.” 

If there is any dispute as to any alleged 
defect, he can take action under clause VI 
snb-clause (3) of the Schedule and refer 
the matter to an Electric Inspector who 
shall decide it. lf he continues to supply 
energy to a consumer when he knows or 
has reason to believe that the latter’s in- 
stallation is defective, be does so at his 
owm risk. I can find nothing in the. Act 
to justify the view that the consumer is 
liable to pay for a new eut-out if it 


melts owing to a defect in his installation. - 


It is clear then that the demand of the 
defendant Company for Rs. 2 on account 
of the new out-outs supplied in plaintiff's 
service-line, was not justified by anything 
in the Electricity Act. It was argued that 
this charge was always made by the Com- 
pany and that consumers complied with 
the demand without demur. That may be 
so, but an illegal demand does not become 
legal merely because it is usually complied 
with by the public. 

Another point argued was whether the 
charge, if a legal one, was one fcr non- 
payment of which the licensee would be 
entitled to  disconnest the plaintiff's 
premises under the powers conferred by 
section 24 of the Electricity Ast. Mr. 
Meares in his book on the Law relating 
to Hlectrical Energy in India in his 
notes under this section says that the 
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words “any other sum due” would include 
the cost of the connestion to the honse in 
so far as if is in any case payable by the 
consumer. If this view is correct, the cost 
of the service-line would be sush a sum, 
but it is unnecessary to decide the point 
because, in my opinion, as set forth above, 
the sum was not due from the plaintiff to 
the defendant. If is unnecessary to decide 
whether the requirements of law as to 
notice were complied with in the present 
case, as I hold that the defendant was 
not entitled to disconnect the plaintiff's 
premises from the distributing main. 

Mr. Beechey finally urged that it would 
have been suffisient to award mere nominal 
damages as the plaintiff suffered no incon- 
venience from the disconnection. He has, 
however, given evidence that some mem- 
bers of his family were residing in the 
house and that they were put in incon- 
venience by the disconnection. The amount 
awarded, namely, Rs. 100, is not a large 
sum for the Company to have to pay as 
damages for its illegal act and I am not 
prepared to interfere with the orderof the 
Small Cause Court in this respect. 

The application is accordingly rejected 
with costs to the plaintiff-respondent. 

Rettsion rejected. 


SIND JUDICIAL COMMISSIONER’S 
COURT. 
ORIGINAL CIVIL Soi No, 327 or 1914, 
April 11, 1917. 

Present:—Mr. Hayward, A. J. ©. 
Messxs. LOUIS DREYFUS & Co. 
PLAINTIFFS 
VETSUS 
Tas SECRETARY or STATE ror 
INDIA— DEFENDANT. 

Limitation Act (IK of 1908), Sch. I, Art. 30—Carrier, 
suit against, for injury to goods carried—Limitation— 
Civil Procedure Code (Act V of 1908), O. VI, r. 17—~ 
Amendment of plaint, whether permissible on verbal 
suggestion in final reply. 

A suit for compensation for injury to goods 
while in the possession of a carrier, e, q, a Railway 
Company, falls under Article 30 of the First Schedule 
of the Limitation Act and must be filed within one 


year fom the date when the injury occurs, [p. 174, 
col, 2. 
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An amendment which would have the effect of 
altering the nature of the suit, cannot be allowed 
upon a verbal suggestion made in final reply. [p 176, 
cols. 1 & 2.] MA 

Mr. Isardas Ozinaram, for the Plaintiffs. 

Mr. T. G. Elphinstone, for the Defendant. 


JUDGMENT,—The plaintiffs: sued the 
defendant for compensation for. injury to 
certain goods which had been carried from 
Sobhago Station to Karachi by the North 
Western Railway. 

The defendant denied his liability for the 
injury which he pleaded, had been caused 
while the goods were under arrest by 
the Police; and, shortly before the case 
came on for trial, he pleaded, further, 
that the claim was barred by the law of 
limitation. 


The plaintiffs, admittedly, . received 
delivery of the goods on the 4th September 
1913 and the injury must have. oczurred 
before that date, but they did not file 
their plaint until more than a year after 
the 5th of September 1914. Their claim 
was patently for compensation for injury 
to the goods while in the possession 
of the defendant, as carrier, and an issue 
has accordingly been allowed on the 
defendant’s. further pleading as to the 
claim being time-barred under Article 
80 of the schedule of the Limitation 
Act. 

The plaintiffs have, in the first place, 
contended that the apparent bar has been 
saved by a number of acknowledgments 
of liability in their favour by the officers 
of the defencant. They relied, in the 
first instance, on a letter, dated 3rd August 
1918 from the Station Master, Sobhago, 
stating that the goods had on the 
evening, before being loaded, been arrested 
by the Police (Exhibit 25); and on the 
telegram,: dated the 9th September 1913 
from the Station Master, Sobhago, inform- 
ing them that a part of the goods was 
damaged by rainwater (Exhibit 24). Next 
upon a letter, dated 28th October 1913, 
from the Station Superintendent, Keamari, 
stating that he had written about their 
claim to the District Traffic Superintendent, 
(Exhibit 18). Other acknowledgments Lave 
been alleged to be contained in a letter, 
dated the 10th September 1913, also from 
the Station Superintendent, Keamari, 
stating that he had referred the matter 
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to the District Traffic Superintendent 
(Exhibit 19); in a letter, dated 23rd 
December, from the District Traffic 


Superintendent, Karachi Port, stating that 
he had referred the matter to the Traffic 
Manager, Lahore, (Exhibit 20); in a letter, 
dated 22nd January 1914, also from the 
District Traffic Superintendent stating that 
he was still awaiting orders (Hxhibit 22); 
in a letter, dated 4th April 1914, also 
from the District Traffic Superintendent 
stating that he would reply in a few 
days (Exhibit 21); and finally ina letter, 
dated 15th April 1914, also from the 
District Traffic Superintendent, denying 
all liability on behalf of the Railway 
Co. (Exhibit 23). It is difficult to 
understand how any of these letters could 
possibly be interpreted into acknowledg- 
ments vf liability of the injury caused to 
the goods. It has been urged that they 
were acknowledgments of liability in that 
they were acknowledgments of liability to 
deliver the goods. But the goods were 
delivered and it seems to me impossible . 
to spell out cf these letters any acknowledg- 
ment whatever fur the injury which might 
have been caused to the goods before 
their delivery by the defendant. 


'_ The plaintiffs have in the next place 


contended that, in any case, their olaim 
is not barred because the proper article 
applicablé is not Article 80, but either 
Article 49 or 115 of the Schedule of the 
Limitation Act. They have relied upon a 
decision of the Calcutta High Court in the ` 
case of Danmull v. British India Steam 
Navigation Oo. (1), which was approved 
in the recent case of Radha Sham Basak 
y. Secretary of State (2). It appears 
to me, however, that their claim does 
clearly come within the meaning of tke 
words ‘against a carrier for injuring 
goods” contained in Article 30, and is 
not governed- by the words “for wrongfully 
injuring other specific moveable property” 
contained in Article 49 of the Schedule 
of the Limitation Act. Their claim is equally 
clearly excluded by the words “not herein 
specially provided for” from being governed 
by Article 115 of the Schedule of the Limit- 
ation Act. And this has been the view 


(1) 12 0, 477;6 Ind. Deo. (x. s.) 324, 
(2) 34 Ind. Cas, 180; 44 0, 16; 28 O. L, J, 647. 
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of the clear -wording of the articles taken 
in the similar contest between Articles 31 
and 115 of the Schedule of the Limit- 
ation Act by the Bombay High Court in 
the cases of the (Creat Indian Peninsula 
Railway Oo. v. Raisett Chandmull (3) and 
Hoji Ajam Goolam Hoosein vy. Bombay and 
Persia Steam Navigation Oo. (4). It will 
be noticed that the ruling of the Calcutta 
High Court in the case of Danmull v. 
British India Steam Navigation Co. (1) was 
not followed by the Bombay High Court, 
And it is further to be observed in regard 
to the more resent ruling of the Calcutta 
High Court in Radha Sham Basak v, 
Secretary of State (2) that there was 
no proof there as to when the goods ought 
to have been delivered within the meaning of 
Article 31 and that was the reason why re- 
sourse was had to Article 115 of the Schedule 
of the Limitation Act. 

The plaintiffs have finally contended that, 
in any case, they are entitled to recover 
compensation against the defendant if not 
as carrier then as ordinary  bailee, and 
that in this view at allevents they would 
be entitled to 3 years’ limitation either 
under Article 49 or 115 of the Schedule 
of the Limitation Act. Their plaint, how- 
ever, is patently against the defendant as 
a carrier. It makes no reference whatever 
to ths defendant being liable as an ordinary 
bailee. Nor has any application for amend- 
ment for charging defendant with liability 
ag an ordinary bailee bae: filed notwith- 
standing that the basis for sush liability, 
namely, the injury to the goods while 
under arrest of the Police, was alleged in 
defendant’s written statement so long ago as 
the 6th October 1914. Itis true that the 
4th issue deals with the question of injury 
or no while under arrest of the Police. 
But it was raised apparently with refer- 
ence to defendant's liability as a carrier 
and made no mention of his possible liab lity 
as anordinary bailee. That liability sould 
not, in my opinion, be properly considered 
without express amendment and it is 
doubtful if that could, in any case, be 
allowed as it would have the effect of altering 
the nature of the suit against the de- 
fendant. It certainly could nof, in my 


(3) 19 B. 165; 10 Ind. Dec. (N. s.) 112. 
(4) 26 B. 562; 4 Bom, L. R. 447. 
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opinion, be allowed upon a verbal sug- 
gestion made only in final reply to the 
arguments on the issue of limitation. 

It follows, therefore, that tbe suit must 


‘be dismissed with costs as barred by 
Artisie 380 and that recourse cannot 
be had, in any oase, ta Article 


49 or 115 of the Schedule of the Limita- 
tion Act. It has been brought to my 
notice thata similar conclusion was arrived at 
by Faweett, A. J.C., in Suit No. 248 of 1916 
of this Court, 


Duit dismissed with costs, 


PUNJAB CHIEF COURT. 
First Civin Appeat No. 189 or 1915. 
February 25, 191s. 
Present: —Mr. Justice Scott Smith and Mr. 
Justice LeRossignol. 
SALIG RAM AND orpers—Pratntirrs— 
APPELLANTS 


versus 
SABGHAT-OULLAH AND otarrs— 


DEFENDANTS — RESPONDENTS, 

Mortgage—Deed allowing part payment of morigage 
money—Tender made after demand by mortgagees 
validity of-—Interest, rebate of, , 

Plaintiffs sued to recover a certain amount of 
money, principal as well as interest, as a charze on 
property mortgaged to them by the predecessors.in. 
interest of the defendants. There was no provision 
in the mortgage deed fur piecemeal redemption but 
it Was contemplated that part payment of the princi. 
pal mortgage money should be allowed, It appeared 
that a tender of a certain sum was made by some of 
the defendants on the l4th August 1909, but the 
plaintiffs refused to lake part payment as they had 
become entitled to the entire mortgage money and 
did not wish that part of the property should be 
redeemed. The deferdants did nothing till October 
1913 when they again tendered the same sum. But 
on 28th January 19 3 the plaintiffs had sent notices 
to all the mortgagors demanding payment of the full 
sum due under the mortgage: 

Held, that under the circumstances no offer by any 
of the defendants subsequent tothe 28th January 
1913 could he a valid tender so as to entitle them to 
claim rebate of interest on the sums tendered and the 
plaintiffs were, therefore, entitled to recover the full 
arcane of principal as well as interest. ([p.176, col, 

4 

First appeal from the decree of the District 

Judge, Delhi, dated the Yth December 


1914, 


> 


SALIG RAM V, SAEGHAT-YiLAH. 


Lala Moti Sagar, R.S., for the Appellants. 

Dr. Muhammad Iqbal, for the . Respond- 
ents. 

JUDGMENT. —In this suit the plaintiffs 
olaimed Rs. 56, 275-4-9 principal and interest 
as a charge onthe property mortgaged by a 
deed dated the 9th August 1897. Defendants 
are the representatives of the original 
mortgagors and certain other persons who 
have purchased portions of the property 
from them. The lower Court passed a 
decree for Rs. 55,578 10-0 together with 
future interest on the principal sum secured 
by the mortgage. From this order two 
appeals have been filed, one by three sets 
of defendants, namely, Sultan Singh and 
another, defendants Nos. 7 and 8, Nand 
Kishore, defendant No. 9 and Rahim-ud-Din 
and others, defendants Nos. 10—12. The 
other appeal is by the plaintiffs who 
desire that the decree be increased by a 
sum of Rs. 450 which represents interest 
ona sum said to have been tendered to them 
in payment by Nand Kishore. 

When the appeal came on for hearing 
bafore us it was found that the defendants- 
appellants bad paida Court-fee of Rs. 10 
on their appeal. Their Counsel expressed 
his willingness to pay a Court-fee on the 
amount at which he valued the appeal and 
he stated this to be Rs, 6,750. Subsequently, 
however, he said that heonly appealed for a 
‘reduction of the decree by a sum of Rs, 3,080. 
In other words, he desired that the decree 
should be one for the principal sum only, t.e., 
Rs. 52,500. The question in the defendants’ 
appeal is whether they should be allowed a 
rebate of the interest on sums tendered by 
them in payment to the plaintiffs on 
various dates prior to the institution of the 
suit. The findings of the first Court so far 
as they are material to the appeals before 
us, are as follows:— 

(1) That there was no provision in 
the mortgage deed for piecemeal redemp- 
tion, 

(2) That it was contemplated that part 
payment of the principal mortgage money 
should be allowed. 

(3) That the tender of Rs. 12,322 made 
by Rahim-ud-Din and the others in August 
1909 was not a valid tender as if was 
elogged with aclaim for partial redemption 
of the property mortgaged. 

(4) That the tender of Sultan Singh 
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and another of part of the mortgage money 
was for similar reasons not a valid 
tender. 

(5) That the tender by Nand Kishore 
of Rs. 13,125 on the 23rd October 1913 


was a valid tender and that he was not 
liable for further interest after that 
date. 


First of all we deal with the tender, 
made by Rahim-ud-Din and others. This 
was made on the 14th of August 1909. 
but the actual letter which accompanied 
the tender, has not been produced. 
Plaintiffs’ letter in reply, dated 16th of 
August 1909, is printed at page 247 of the 
paper-book, Itshows that plaintiffs refused 
to take part paymentas they had become 
entitled to the entire mortgage money. They 
also said that they did not wish that part 
of the property should be redeemed. This 
leads to the inference that the defendants’ 
offer was made with a view to partial 
redemption. If it was not, they should have 
addressed the plaintiffs again and should 
have clearly stated that they offered money, 
in part payment of the principal. They, 
however, sent no answer to the plaintiffs in 
reply to this letter and apparently did 
nothing until Ostober 1918 when they 
again tendered the same sum. Before that, 
however, the plaintiffs onthe 28th January 
1913 had sent notices to all the mortgagors 
or their representatives-in-interest demand- 
ing payment of the full sum due under 
the mortgage. Asmore than ten years had 
expired from the date of the mortgage, 
plaintiffs were entitled to demand payment 
of the whole mortgage.money and they were 
certainly not bound after that to accept 
apy sum in part payment. In our opinion, 
therefore, no offer by any of the defendants- 
appellants subsequent to the 28th January 
1913 was a valid tender so as to entitle 
them to claim any rebate of interest on the 
sums tendered. We note that Sultan Singh 
in his pleas never asked for any reduction 
of interest on account of the sum tendered 
by him. He merely said that he had 
always been willing to pay his share and 
that he should not be held liable for 
costs. In our opinion, therefore, it is not 
proved that any valid tender was made to 
the plaintiffs prior to the institution of the 
present suit such as would entitle the 
defendants to claim any reduction in interest, 
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We hold acsordingly that plaintiffs are 
not only entitled to the sum decreed by the 
first Court but to the additional sum of 
Rs. 450 for which they have appealed. 
We, therefore, dismiss the defendants’ 
appeal and accepting that of the plaintiffs, 
increase the decree to one for Rs. 56,028-10-0 
and we further modify the deeree of the 
lower Court to this estent that interest 
will be calculated at the rate agreed upon, 
namely, Rs.089 per cant. per mensem on 
tbe full principal sum Rs. 52,509 from April 
27th 1914 until realisation. We further 


direct that the defendants shall pay the 
plaintiffs’ sosts in this Court in both 
appeals. 


Appeal accepted. 





PATNA HIGH COURT. 
APPRALS FROM ORIGINAL Orpers Nos, 
288 anp 289 or 1917 
CiviL Reviston No. 320 or 1917. 
January 3, 1918. 

Present: —Mr. Justice Chapman and 
Mr. Justice Atkinson. 
INDERDEO NARAIN SINGH — 
PETITIONER-— APPELLANT 
VETSUS 
GOURI SHANKER—Opposire PARTY — 
RESPONDENT. 

Civil Procedure Code (Act V of 19908), O. XL, r. 1— 
Morigage decree —Execution—Receiver, appointment of 
—Objection ty person not party to suit, rejection of— 
Appeal, whether lies—Revision— High Court, power of 
interJerence of. 

A Receiver was appointed in execution of a mort- 
gage decree. The petitioner who was not a party 
tothe suit objected to the Receiver taking posses- 
sion of the property ou the ground that his father 


had taken a lease of the property and thathe was 


entitled to retain possession, because although the 
Jease was subsequent to the mortgage, yot he had 
paid off debts and other charges prior to the decree 
in the suit under which the sale had been held, and 
that he was entitled to retain possession of the 
property as holder of prior charges. Tho objection 
was overruled on the ground that the lease had no 
existence in the eye of the law having been made 
during the pondency of the mortgage suit. The 
objector appealed to the High Court and also filed 
an application for revision: 

Held, that the objector, not having been a party 
to the suit, had no right of appealto the High 
Court. [p. 178, col. |. ] ` 

Held, in revision, however, that the lower Court’s 
order overruling the objection, must be set aside, 
(a) because the objector not being a party to the 
execution proceedings was not bound by the order 
appointing the Receiver and the lower Court had, 
therefore, no jurisdiction to overrule his objection 
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unless it was satisfied that the claim was not made 
bona fide or was made really on behalf of one of the ` 
parties to the case, and (b) because the lower Court 
had not dealt at all with the claim that the objector 
was entitled toa prior charge. [p. 178, col. 2.] 

Appeal against an order of the Sub- 
ordinate Judge, 2nd Oourt, Patna, dated the 
6th October 1917. 

Messrs. Pugh and 0. D. Singh, for the 
Appellant, 

Messrs. Kulwant Sahat and Purnendu 
Narayan Sinha, for the Respondent. 

JUDGMENT. 

CHAPMAN, J.— On the 4th of February 1905 
one Rai Bahadur Harihar Prasad Singh 
obtained a mortgage-desree against Mathura 
Prasad Singh. In September 1917 the 
mortgage property was put up tosale and 
was purchased by one Gouri Shanker. An 
application was made to have the sale set 
aside upon the ground of irregularity, The 
application wis made by one Bindeshwari 
who had purchased the property from one 
Lokenath who had himself purchased it at 
a sale in execution of a mortgage decree 
obtained by him. 

On the 19th November 1917, Gouri 
Shanker applied for the appointment of a 
Receiver. No objection being made by the 
other side, a Receiver was appointed upon 
that date. On the 25th November 1917 
before the Receiver had taken possessior 
of the property and in fact in the course 
of his journey to take possession, he was 
met by an objection made on behalf of 
one Inderdeo Narain Singh who objected 
to the Receiver taking possession of the 
property. Inderdeo Narain’s objestion was 
to the effect that his father had taken a 
lease of this property on the 23rd Decem- 
ber 1907 and that he was entitled to 
retain possession, hecause although the lease 
was subsequent to the date of Haribar 
Prasad’s mortgage, yet he had paid off 
debts and other charges prior to the decree 
in the suit under which the sale had been 
beid, and that he had retained posses- 
sion of the property as holder of prior 
charges. 

It appears that at about this time the 
Court was closed and upon the re opening 
of the Court on the 38rd December, the 
Receiver reported this objection to the 
learned Subordinate Judge. The learned 
Subordinate Judge summarily. dismissed 
the objection upon that date. An applica. 


Pi 


178 

INDERDEO NARAIN SINGH Y, GOUBI SHANKER. 
tion was then made by Inderdéo Narayan 
to have his objection re-heard. The Sub- 
ordinate Judge re-heard the objection and 
again overruled it upon the ground that 
the jara had no existence in the eye of 
the law, having been made during the 
pendency of the mortgage suit. 

Inderdeo Narayan now appeals to this 
Court. He has filed two appeals, one 
against the frst order summarily over- 
ruling his objection on the 3rd December 
and the other appeal being against the 
subsequent order overruling it on the 6th 
December. There is also an application in 
revision. 

A preliminary objection has been made 
that no appeal lies. This objection must 
be given effect io. IJnderdeo Narayan wes 
not a party tothe suit, and, therefore, he 
has no right of appeal to this Ccurt. The 
appeals are, therefore, dismissed. 

Inderdeo Narayan has, however, also made 
an application in revision, and it is that 
application which we now proceed to con. 
sider. 

The above resital of the fasts makes it 
clear that Inderdeo Narayan was in no 
sense a party to the proceedings in which 
the Receiver has been appointed. The ap- 
pointment of the Receiver was by implica- 
tion an order to the parties in the case 
to deliver possession to the Receiver and 
to permit the Receiver to comply with the 
‘orders of the Court; but it was not by 
implication or otherwise, any order to a 
person who is not a party to the suit, and 
it was not an order to Inderdeo Narayan 
either to deliver possession to the Receiver 
or prohibiting him from interfering with 
what the Receiver was required to do by 
the Court. The only ground upon which 
the Court could have overruled the objec- 
tion made by Inderdeo Narayan, appears to 
be that Inderdeo was in fact acting on 
behalf of one of the parties to the suit 
and did not putin a bona fide claim of 
right. The learned Subordinale Judge has 
not proceeded upon any ground of that 
kind: be has in fact determined the ques- 
tion of right in the case, namely, whether 
Inderdeo Narayan oculd make any olaim 
in fact under his zara or not. The Sub- 
ordinate Judge has omitted to deal with 
the real point in the case which is the 
claim by Irderdeo that be was entitled 
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to a prior charge by reason of the faot 
that he had discharged the prior mortgage 
and also by reason of the fact that he 
had discharged a rent deeree. I am of 
opinion that we should interfere upon both 
grounds; the first ground being that the 
Subordinate Judge had no jurisdiction to 
overrule the objection unless he was 
satised thatthe claim was not made buna 
fide or was made really on behalf of one 
of the parties to the case: the other ground 
being that the learned Subordinate Judge 
has not dealt at all with the claim that 
Inderdeo was entitled to a prior sharge. 
I am, therefore, of opinion that his order 
overruling the objection and directing the 
Receiver to take prompt action, must be 
set aside, and that Inderdeo Narayan in 
his application for revision is antitled to 
succeed. In the course of the argument 
in this Court, Inderdeo’s Counsel drew our 
attention to the fact that his client had 
been put in posseasion under section 171 
of the Bengal Tenancy Act. Under that 
section, he is entitled to remain in posses- 
sion until his debt is discharged on behalf 
It has been contended 
that if this claim had been made before 
the Subordinate Judge the opposite party 
would have been able to show that by 
reason of his long possession under that 
section, the debts had been discharged and 
that he had no present right to remain in 
possession. If such a claim was made 
whether the Subordinate Judge would have 
had jurisdiction to entertain it, is not neces- 
sary vow to determine, but we are of 
opinion that the omission of Inderdeo 
Narayan to put forward a claim of that 
kind tothe Subordinate Judge, is a point 
which the Court would consider in assess- 
ing costs. It is probable that if his claim 
under section 171 had been placed before 
the Subordinate Judge that the order would 
have been different. 

We accordingly direct the parties to abide 
their own costs. The order of the Sub- 
ordinate Judge is set aside, 

We are informed that the application to 
set aside the sale, will be entertained on 
Saturday. We accordingly direct the Re- 
gistrar to take steps to send the resord 
down without delay. 

ATKINSON, J.—I agree. 

> Order set aside, 
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PUNJAB CHIEF COURT, 
Seconnp Civit Appean No, 1922 or (916. 
March 12, 1918. 

Present: —Mr. Justice Scott-Smith. 
RAGHU NATH AND OTHERS-— PLAINTIFFS —- 
APPELLANTS 
VETSUS 
RUKNA AND OTHERS—-J)EFENDANTS—- 


RESPONDENTS, 

Regulation XVII of 1806, ss. 7, B—Mortgage by 
way of conditional sale—-Foreclosure—Notice, defec- 
tive, effect of. 

The mere fact that parts of the seal of the District 
Judge are not legible, is not a fatal defect in a 
notice of foreclosure served under sections 7 and 8 
of Regulation XVII of 1806. [p. 180, col. 1.] 

Mehro v. Suja, 84 P. R, 1882; Bakhtawari v. 
Shibban Lal, 13 Ind. Cas, 621; 59 P. R. 1912; 69 P. W. 
E. 1912; 121 P, L. R. 1912, distinguished, 

Nor is an ambiguity in the specification of the 
date of the mortgage-deed fatal, where it is such 
that it could not have led to any misconception on 
the part of the mortgagor. [p. 180, col. 1.] 

Nor is an omission of words describing the 
property mortgaged, fatal: where it could not have 
caused any misunderstanding. [p. 180, col. 1,] 


Second appeal: from the desree of the 
District Jadge, Hissar, dated the 2nd May 
1916, affirming that of the Muansif Ist 
Class, Hissar, dated the 6th May 1915, 
dismissing plaintiff’s claim. 

Bakhshi Tek Chand, for the Appellants. 

Mr. Nanak Chand, for the Respondents. 


JUDGMENT.—The fasts of the case out 
of which the present appeal arises, are as 
follows. The land in suit belonged to one 
Nabu who mortgaged it to the plaintiffs 
by a deed of conditional sale. The mort- 
gagees took proceedings under Regulation 
XVIL of 1806 and got a notice served on 
the mortgagor. They subsequently sued 
the heirs of the latter Rukna and Fatta, 
for possession of the land in dispute and 
obtained a decree for possession on the 
28th of November 1902. At that time 
Rukna was a minor. The decree-holders 
obtained possession of the property. On 
the 13th August 1913 Rukna filed a suit 
for possession of the land against the 
present plaintiffs, the original mortgagees, 


and obtained a decree on the 23rd April. 


1914, it being held that his gnardian was 
negligent in the previous suit and thatthe 
deeree passed therein, did not bind him. 
Plaintiffs fled an appeal against that decree 
in the Court of the District Judge, Hissar, 
who in accepting the appeal stated “I set 
aside the lower Court’s decree for posses- 
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sion of land in plaintiff's favour and modify 
the decree and direct that the plaintiff be 
put in possession as before the ex parte 
decree, the parties being relegated to their 
original rights and the defendants-appel- 
lants may revive their original suit by 
applying to the Court concerned, on the basis 
of this decree and that Court will proceed 
with the case from the stage of sending 
a copy of the plaint to the other party 
and taking the jawabdawa.” In accordance 
with this order, the original suit of 1902 
was revived and has now been desided de 
novo by the lower Courts. The suit has 
been dismissed on the ground that the 
notice issued under Regulation XVII of 
1806 was defective - inasmuch as, (1) the 
seal of the Court issuing the notice is 
illegible; and (2) the specification of the 
date of the mortgage deed is ambigu- 
ous. 

Plaintiffs have . fled a second appeal to 
this Court. Counsel for the respondents 
supported the decrée of the lower Appel- 
late Court on the ground that the order 
of the District Judge of .Hissar, dated the 
12th October L914by which. he revived the 
original suit, was illegal and thatthe lower 
Courts had no power_to retry the original 
suit, Now, whether” this order of the 
District Judge was right or wrong, the 
parties acquiesced in it and I am, there- 
fore, of opinion that the defendants-res- 
pondents cannot now contest its legality. 

Turning now to the notice, it is a fact 
that the seal of the District Judge im- 
printed thereon, is not wholly legible. lt 
is, however, described in the noticeas that 
of the District Judge and the words “Court” 
and the ‘District Judge ” can be deciphered 
thereon. The notice is headed “Ba ilas 
Sahib District Judge Bahadur, Zillah 
Hissar,” and is signed at the foot P.D. 
Agnew, District Judge.” There, therefore, 
could be no misunderstanding as to the 
Court from which the notice issued, and 
the seal should certainly in my opinion be 
assumed to ba what it purports to be. 
The first Court followed Mehro v. Suja 
(1), but in that case no seal had been 
impressed at all. Moreover, the signature 
of the District Judge was not upon the 
notice but only his initials, The ruling ia, 


(1) 84 P. R. 1582. 
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therefore, distingnishable from the present 
case, Similarly in Bakhtawari y. Shibban 
Lal (2) it was held that all the conditions 
prescribed by sections 7 and 8 of Regu- 
lation XVII of 1806 had not been duly 
fulfilled, inasmuch as the notise did not 
bear the District Judge’s seal. That case 
also is not in point. In my opinion the mere 
fact that parts of the seal of the District 
Judge are not legible, is nota fatal defeot in 
the notice. 

With reference to the second point, what 
we find is that the date of the mortgage- 
deed as shown in the notice, appears to be 
the 19th of August 1894; the date first 
appears to have been written 16th but a 
9 has been superimposed on the 6. The 
ambiguity, if any, in the date cannot, in 
my opinion, have led to any misconception 
on the part of the mortgagor. In the 
endorsement on the notice it is stated 
that a copy of the petition had also been 
handed to the mortgagor and the petition 
gives the date of the mortgage-deed clearly 
in two separate places. I hold that the 
alleged ambiguity as to the date of the 
mortgage deed, is not a fatal defect in the 
notice. l 

One more defect has been brought to 
my notice which is not referred to in the 
lower Courts. In the last line but 3 of 
the notice there is a blank. The centence 
reads as follows :— 

“Aur murtahin ko keh 
qabza 


tkhtayar hoga 
marhuna par ba rira nalish diwuni 
malkana banawe.” 

The words describing the property mort- 
gaged, have been omitted in this place. 
‘In my opinion this omission could not have 
caused any misunderstanding because the 
property mortgaged is fully described in 
the petition. Other points arising in the 
case have not been disposed of by the lower 
Courts. 

I, therefore, accept the appeal and setting 
aside. the order of the lower Courts remand 
the. case to the Ccurt of first instance for 
re. decision in accordance with law. 
in this and in the lower Appellate Court 
will be refunded and other costs will ks 
. costs in the cause. 

Appeal accepted; Case remanded. 


. (2) 13 Ind. Cas. 621;59 P. R. 1912; 69 P. W.R, 
1912; 121 P. L. R. 1912. 


Stamps. 


CALCUTTA HIGH COURT. 
APPEALS FROM OrvERS Nos. 516,574 anp 575 
or 1912. 

April. 3, 1918. 

Present:— Mr. Justice Teunon and 
Mr. Justice Newbould, 

In M. à. No. 516 of 1912. 

AMINA KHATUN—Appriicaytr —APPELLANT 

VETSUS i = 
NAFAR CHANDRA PAL CHOWDHURY 
AND OTHERS—OpposiTte PARTIES— 
RESPONDENTS. 
Ix M. A No. 574 oF 1912. 
SRIKUMAR CHATTERJEE -APPELLANT 
VETSUG 
CHANDRA BHUSAN BHATTACHARJEE 
—RECEIVER TO THE ESTATE OF INSOLVENT 
Mvoxsu: MAHAMMAD KAYEM AND OTHERS’ 
— RESPOSDENTS, 

IN M. A. No. 575 or 1912 
CHANDRA BHUSAN BISWAS— 
APPELLANT 
VEOTSUS 
CHANDRA BHUSAN BHATTACHARJEE 


RECEIVER AND OTHERS— RESPONDENTS. 

Provincial Insolvency Act (IL of 1907), s. 86—Juris. 
diction of Insolvency Court to decide claims based on 
transfers made more than two years before adjudication. 

Under the Provincial Insolvency Act the Insol.- 
vency Court has no jurisdiction finally to decide 
claims to the insolvent’s properties based on transfers 
made by the insolvent more than two years before 
his adjudication. [p. 181, col. 4.) 


Appeals against the orders of the Distriat 
Judge, Nadia, dated the 9th of September 
1912. 

Messrs. A. K, Fuzlal Hug and 
Hossain, for the Appellant. 

Babus Mohendra Nath Roy and Amarendra 
Nath Bose, for the Respondent. 

Babu Biraj Mohan Mazumdar, for the 
Deputy Registrar. 


JUDGMENT.-—-These three appeals are 
directed against an order, dated Sth Septem- 
ber 1912, made by the District Judge of Nadia 
in the exercise of insolvency jurisdiction. 

It appears that one Munshi: Mohamed 
Kayem was adjudicated an insolvent on the 
Ist of May i911], and that when the Receiver 
appointed by the Court proceeded to sell 
kis properties, the three appellants preferred 
claims to certain items. Their claims having 
been dismissed, they have preferred the 
present appeals. l 

In Appeal No, 516 the appellant is the 
insolvent’s wife Amina Khatus. Her case 
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is that on the 2lst July 1903 and 15th 
Magh 1310/1904 by two conveyances her 
husband transferrei to her the properties 
she claims in satisfaction of a certain 
portion of her dower, 

In Appeal No. 574 the appellant is one 
Srikumar Chatterjee. His claim is based 
on a purchase at a sale for arrears of sess 
effected on the 3rd of March 1909, 

In Appeal No. 575 the appellant Chandra 
Bhusan Biswas was also a purshaser at a 
sale for arrears of cesses. In his case the 
sale and purchase took place on the 31st 
January 1906 

From the dates we have gives, it is 
apparent that the transfers in question in all 
three cases were made more than two years 
before the adjudication. Section 36 of the 
Provincial Insolvency Act has, therefore, no 
application. It follows that the Insolvency 
Court has no jurisdiction finally to determine 
the questions arising between the claimant 
appellants and the purchaser from the 
Receiver of the right, title and interest of the 
‘insolvent. 

In this view it is unnecessary for us to go 
into the merits of the claims or to dissuss the 
other contentions advanced by the parties, 
and we, therefore, dismiss these appeals. We 
make no orders as to costs. 

Appeals dismissed. 


PUNJAB CHIEF COURT, 
Seconp Civic Aperat No. 657 or 1916. 
March 12, 1918. 
Present:—Mr. Justice Scott-Smith. 

FOUOJOO AND ANOTHER — PLAINTIFFS — 
APPELLANTS 
Versus 
KARAM DIN AND orHers— DEFENDANTS 


— RESPONDENTS, 

Appeal—Right of appeal, when can be exercised. 

In order to entitle a person to appeal, he mast be 
a party to the suit in which he seeks to appeal 
against a decree and he must bea person aggrieved 
by the decree. [p. 182, col 1.] 

Plaintiffs sned for a declaration that an alienation 
of ancestral land made by their father shall not 
affect their reversionary rights. It appeared that 
one K.had already brought a-suit for pre-emption of 
the land and onthe present suit being filed he was 
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made a defendant at his own request. Both suits 
were tried together and the plaintiff's suis was 
decreed and K's suit was dismissed. KE. appealed in 
both cases and succeeded. The plaintiffs filed a 
second appeal; 

Held, that inasmuch as K. was a party to the 
declaratory suit and had a right of pre-emption 
which he was seeking to enforce and was aggrieved 
by the decree granted to the plaintifs that the sale 
should not affect their reversionary rights after 
the death of the vendor, he had aright to appeal. [p. 
182, col. 1.] 


Second appeal from. the decree of tle 
Additional Judge, Amritsar District, at 
Gardaspur, dated the 4th December 1915. 
reversing that of the Hounorory Civil 
Judge, exercising the powers of a Munsif, 
Ist Class, Amritsar, dated the 9th February, 
1914, decreeing the claim. 

Bakbshi Bhagat Ram Anand, for the Appel- 
lants. 

Bakhshi Tek Chand, for the Respondents. 


JUDGMENT.—The plaintiffs appellants ar® 
the minor sons of Santa who sold 
sertain land to Karam Din, Mela and 
Nabi Bakhsh on the 22nd May 1912 for 
Rs, 200. Kishen Singh, defendant-respond- 
ent, on the 19th May 1913 brought a snit 
for pre-emption of the land sold. Fauju 
and Teju, the present appellants, on the 
10th July 1933 brought a suit for a 
declaration that the sale would not affect 
their reversionary rights after the death of 
their father, 

Both the suits were heard together; the 
plaintiffs’ suit was decreed and Kishen 
Singh’s snit was dismissed. Kishen Singh 
was made a defendant in the declaratory 
suit at his own request. He appealed to 
the District Judge io both the eases. In 
his own case he was given a decree- for 
pre-emption, and in the declaratory suit 
his appeal was accepted and the plaintiffs’ 
suit was dismissed. 

The plaintiffs have now filed a second 
appeal in this Court and it is contended 
on their behalf that Kishen Singh should 
not have been made a party in the 
declaratory suit and that he had noright 
to appeal from the decree passed in plaint- 
iffs’ favour in that suit. Counsel for the 
appellants cited certain rulings such as 
Abdulla v. Amir-ud-Din (1) in which it was 
laid down that a pre-emptor steps into 
the shoes of the vandee in respect of all 


(1) 76 P. R. 1902; 118 P, L. R 1902. 
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his rigbts. No authority, however, has 
been cited which is on all fours with the 
present case. The record cf the declaratory 
suit shows that upon Kishen Singh’s ap- 
plication he was made a party and the 
plaintiffs’ Pleader stated that he had no 
objection. J, therefore, hold that no objec- 
tion on the ground of wmisjoinder can be 
taken now. 

In order to entitle a person to appeal, 
he must be a party to the suit in which 
he seeks to appeal against a decree and 
he must be a person aggrieved by the 
decree. Now Kishen Singh was a party 
to the declaratory suit and, therefore, the 
first requisite exists. He had a right 
of pre-emption and he was seeking to 
enforce it. He was certainly aggrieved 
by the decree granted to the plaintiffs 
that the sale should not affect their rever- 
sionary rights after the death of the 
vendor because if that decree stood and 
Kishen Singh was granted a decree for 
pre-emption, the sale in his favour would 
only enure for the life of the vendor. 
He was, therefore, interested in getting 
the declaratory decree set aside, and he 
had a right tu appeal. The present 
appeal, therefore, fails and is dismissed with 
costs. 

Appeal. dismissed, 





PATNA HIGH COURT. 
Privy Cooncin APPRAL No. 47 or 1917. 
March 2), 1915. 
Pre ent:—Sir Dawson Miller, Krt., Chief 
Justice, and Mr. Justice Mullick. 
JANANDAN PRASAD THARKTU R— 
APPELLANT 
versus 


Musammat JANABHATI THAKURAIN— 


RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 110— Limi- 
ation Act (IK of 1908), s» 10, applicability of, to suit 
for accounts by minor against Administrator, whether 
substantial question of law. 

In view of the state of authorities in India on 
the question of the applicability of section 10 of the 
Limitation Act to a suit by aminor against the 
administrator of his estate for accounts, the 
question is a substantial question of law within the 
meaning of section 110 of the Civil Procedure Code, 
[p. 183, col. 1.] 

Application for leave to appeal to the 


Privy Council against the decision of Mr, 
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Justice Sharafuddin and Mr. Justice Roe 
reported as 40 Ind. Cas. 860. 

Messrs. Rajendra Prasad and P.N. Singh, 
for the Appellant. 

Mr, L. N. Singh, for the Respondent. 

JUDGMENT.—In this case the plaintiffs 
ask for a certificate under section 110 of 
the Civil Procedure Code that the case 
complies with the provisions of the section 
and is a fit one for appeal to His 
Majesty in Coungil. The decision of this 
Court from which if is sought to appeal, 
was a decision of affirmance and the ques- 
tion is whether there is a substantial 
question of law for desision by their Lord- 
ships of the Privy Council. The snit was 
instituted by the plaintiffs who were in 
the year 1£94 minors and their estate to 
which they were entitled, was at that time 
put under the administration of the defend- 
ant No. 1 who was their unele, he 
having been appointed administrator by 
the Court. In the year 1903 the younger 
of the two plaintifs attained his majority 
but no account appears to have been 
rendered by the defendant as to his man- 
agement of the estate andno action was 
taken by the plaintiffs to obtain an account 
from him until this suit was instituted 
on the 3rd September 1910. In the suit 
the plaintiffs claimed “that an account 
may be taken from defendant No. 1 of 
the income and expenditure of the plaint- 
iffs’ share of the estate during the man- 
agement of defendant No. 1 from. the 
year 1844 to the end of Bhado 1315 M. 
S. and that he may be ordered to pay to 
the plaintiffs the sum that may be found 
due by him on taking such accounts,” 
and then there were further prayers in 
the plaint relating to specific properties 
in respect of which certain reliefs were 
claimed and the schedule of the properties 
was set out. It was found in respect to 
some of the properties with regard to 
which relief was claimed that it was not 
proved that these properties were purchas- 
ed by the defendant out of the trust fund 
and as the plaintiffs had no means of 
ascertaining unless they obtained an account 
of how the trust fund had been used, it 
is not surprising that they had no evidence 
in respect of any particular property to 
show ontof what fund it had been acquir- 
ed. With regard to these properties the 
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suit was dismissed. With regard to others, 
that is to say, with regard to property 
which admittedly formed part of the trust 
fund, it wae held that under the Limita- 
tion Act, Article 120 the period of limitation 
for suits mentioned in that Article being 
six years, no suit could be brought in 1910 
by the plaintiffs because the period of the 
defendant’s administration ended in the 
year 1903 and no suit having been brought 
within six years of that time it was found 
to be barred by Statute. The plaintiffs 
on the other hand contended that sestion 
10 of the Limitation Act prevented the 
operation of Article 120 this being a case 
within the provisions of section 10. It 
was desided by a Bench of two Judges 
of this Court when the case was before 
them that section 10 had no application 
to the present case, This matter appears 
to us to be one which is by no means settled 
by the decisions in this country although 
it is claimed that there has bean a con- 
sensus of opinion for some years with re- 
gard to the application of section 10 which 
would govern the present case, iaving 
looked at the cases in question, it does not 
appear tousby any. means certain that 
these cases are conclusiva of the points 
which arise in the present case and we 
think that there does arise in this oase a 
substantial question oflaw and there being 
no doubt whatever as tothe value of the 
subject-matter in dispute, we agree that 
this is a fit case for appeal to His Majesty 
in Council and both as to value and nature 
complies with the provisions of section 110. 
The usual certificate should be granted. 
This application will, therefore, be allowed. 
The costs of this applisation will be costs 
in the ocanse. Hearing fee five gold 
mohurs. 
Appeal allowed. 





PUNJAB CHIEF COURT. 
First Civic Appgan No. 383 or 1915. 
February 27, 1918. 
Present: —Mr. Justice Seott-Smith and 
Mr. Justice Shadi Lal. 
NARAIN AND OTAERS—P LAINTIEPS — 
APPELLANTS 
VETSUS 
Musammai GAINDO AND OTHERS — DEPENDANTS 


` —- RESPON DENTS, 
Custom —Successicn —Self-acquired progerty— Banias 
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of Palwal Tahsil, District Gurgaon—Sister versus 
collaterals of 4th degree—Will, oral, title based on— 
Burden of proof. 

Among Banias of Palwal Tahsil, Gurgaon District, 
asister has a ‘preferential right of succession to 
self-acquired property against collaterals of the 4th 
degree. [p. 184, col. 1.] 

Where a person bases his title on an oral Will the 
onus lies heavily on him of proving the precise 
words on which he relies [p. 184, col. 1.] 

Babco Beer Pertab Saheev. Maharajah Rajender 
Pertab Sahee, 12 M. I. A. Lat p. 28:9W. R (P. O.) 16; 2 
Suth. P. C. J. 114; 2 Sar. P. C. J. 348; 20 E. R. 241 
(P. O.), followed. 


First appeal from the desree of the 
Subordinate Judge, Ist Olass, Gurgaon, 
dated the 20th November 1914, dismissing 
the claim. 

Mr. Roshan Lal, for the Appellants. 

Lala Motz Sagar, R. S., for the Respondents. 

JUDGMENT.—The dispute in this case 
relates to the estate of one Tuhi Ram, a 
Bania of the village of Pirthalain the Palwal 
Tahsil of the Gurgaon District, and the main 
question for determination is whether the 
deceased’s sister Musammat Gaindo, or the 
plaintiffs, his collaterals in the fourth degree, 
are entitled to inherit the property. The 
Subordinate Judge has recorded his finding 
in favour of the existence of a custom by 
which sisters exclude the collaterals of the 
fourth degree, and has also held that the 
oral Will in her favour propounded by 
Musammat Gaindo, has been established. 
We have listened to the arguments advanced 
by the learned Counsel on both sides and 
examined the evidence upon the record, 
and while dissenting from the view of the 
learned Judge on the factum of the Will, we 
are of opinion that his finding on the ques- 
tion of custom must be upheld. 

As regards the Will, the evidence is of 
the weakest - possible character; the only 
thing deposed to by the witnesses is that 
the deceased on his death-bed stated that 
Musammat Gaindo’s money had been 
utilized in acquiring the property, and that 
she would be his heir after his death. 
This evidence even taken at its face value 
is hardly sufficient to prove the existence 
of a nuncuvative Wili. The learned Snub- 
ordinite Judge states that the factum of 
the Will “is supported by Musammat 
Chhitn’s and Ram Kishen’s statementa;” 
but no such statements are to be found 
upon the record, and Mr. Moti Sagar for 
the respontents admits that he has been 
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unable to discover the statements referred 
to above. l 

As pointed out by their Lordships of 
the Privy Counail in Baboo Beer Pertab Sahee 
v. Maharajah Rajender Pertab Sahee (1). 
“He who rests his title on so uncertain a 
foundation as the spoken words of a man, 
since deceased, is bound to allege, as well 
as to prove, with the utmost precision, the 
words on which he relies, with every circum- 
stance of time and place.” Tha evidence 
in this case entirely fails to satisfy this 
test, and we must, therefore, hold that the 
defendant Musammat Gaindo has not suaceed- 
ed in establishing her title on the strength of 
the alleged oral Will. 

As regards the respective rights of the 
parties to inherit the estate of the deceased, 
it must be remembered that the property 
is admittedly self-acquired and consists of 
mortgagees’ rights in oertain plots of 
agricultural land. Further, it is admitted by 
the plaintiffs themselyes that the parties 
are governed in the matter of inheritance 
by custom; and the sole question is whether 
the custom favours the succession of a 
sister in preference to collaterals in the 
fourth degree. Now, the witnesses Bucha 
(D. W. No.1) and Ganga (D. W. No. 6) 
depose to two instances of the succession 
ofa sister in the presence cf collaterals, 
and it is to be observed that no attempt was 
made to challenge their testimony by cross- 
examining them with respect to those 
instances. Further, no fewer than 
seven cases of the succession of sisters 
sons are referred to by the witnesses, 
Chhajju, Badri Parshad and Munshi Ram; 
. and though these instances are not directly 
applicable tothe question of the succession of 
a sister, they have a material bearing upon 
the issue. As against this evidence our 
attention has been drawn to only two 
instances, one referred to by Ram Saran 
P. W. No. 7 which appears to be a case of 
uncles, who were members of a joint 
Hindu family with their nephew, taking 
the property by survivorship; and the other 
is an instance in which the debts exceeded 
the assets, ride, the evidence of Jiwan 
Lal, P, W. No. 14. 

The rivaj-t-am of the district recorded 
at the Settlement of 1679 is against the 


(1) J2M I. A. J at p. 28; 9 W. R. (P.O) 15; 2 Suth, 
Po, J, tiẹ 2 Sar. P, C. J, 348; 20 E. R. 241 (P, CO), 
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succession of a sister, but the document 
purports to govern all the tribes without 
any discrimination, and cannot, therefore, 
be regarded as a weighty pronouncement 
on custom. Further, it is clear that an 
entry in the rivaj i-am relates ordinarily 
to succession to ancestral land, unless the 
self acquired property isexpressly mentioned 
to be governed by the same rule. No such 
express mention is to be found in the 
document in question. 

Having regard to the evidence set out 
above and to the special cireumstances of 
the case, weareof opinion that the custom 
set up by Mnxsammat Gatndo has been 
established. In this view it is unnecessary 
to express any opinon upon the title of the 
defendant, Ram Kishen, the uncle of the 
deceased, who, on acaount of his adoption in 
another family, is said to have lost his 
right of succession in his natural family. 

The appeal, therefore, fails and is dismiss- 
ed with costs, 

Appeal dismissed. 





NAGPUR JUDICLAL COMMISSIONER’S 
COURT. 
Seounp Civiu APPrAL No. 510 or 1916. 
March 18, 1916. 

Present: —Mr. Findlay, A. J. C. 
BHIKAMCHAND GOKULCHAND 
PROPRIETORS OF TAE FIRM or BISHSARDAS 
— DEFENDaNTS~~APPELLANTS 
Versus 
HARPRASAD—- PLAINTIFF — 
RESFONDENT. 

C. P. Tenancy Act {XI of 1898), 8. 94, scope of— 
Dispossession by non-lambardar-morigagee—Limita. 
tion for suit. 

One K.who was the owner of a 13-annas 4-pies 
share in & village mortgaged the share on 18th 
February 1895 with the defendant who obtained a , 
sale decree and put the mortgaged property to sale 
and having himself purchased it obtained possession 
thereof in 1909. The plaintiff who was the owner 
of the remaining share, had already sold it to B. on 
7th May 1907. The plaintiff filed the present suit 
on 4th May 1912 to recover possession of the land 
on the ground that by the transfer of hia 2-annas 
8-pies share he became an Occupancy tenant of the 
village sir and ordinary tenant of the khudkasht, 
It was contended for the defendant that the right 
of the plaintiff as an occupancy tenant, if any, had 
become extinguished under sections 85 (4) and 94 of 
the 0. P, Tenancy Act: 

Held, that as the defendant took possession in 
1909 qua mortgagee and not gua lambardar, rection 
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94 of the C. P. Tenancy Act, which has reference only 
to relations between landlords and tenants, did not 
apply to the case. [p.-186, col. 2.] 


Appeal from the decree of the District 
Judge, Raipur, dated the 12th July 1916, 
in Appeal No. 155 of 1913. 


FACTS of the case will appear from 
the following extract from the judgment 
of the lower Appellate Coort:— 

The dispute related to 127 and odd 
acres of «str land of Mouza Khamaria. 
The village was owned by Nagbadia and 
he transferred a 13-annas 4-pies proprietary 
share in favour of his brothers Sobhit 
and others, who sold the share acquired 
by them to Kesholal, father of the plaintiff 
or 8th May 1894. Nagbadia on 16th July 
1894 mortgaged the entire 16-annas share to 
Balmukund who assigned the mortgage to 
Kesholal and who obtained a foreclosure 
decree on 28th February 1899 and in pursuance 
of the decree Kesholal obtained possession of 
the ‘villaga and home farm. Kesholal 
mortgaged the 13-annas 4-pies share with the 
appellants on 18th February 1895, who obtain- 
ed a sale decree and put the mortgaged 
property to sale and having purchased the 
share obtained possession on 24th May 1909. 
The plaintiff who was the owner of the 
remaining 2-annas & pies share of the 
village, sold the share to Bansilal. 

Plaintiff says tbat by the transfer of the 


2.annas Ə ples share’ of the village, he 
became an` occupancy tenant of the 
village sir and as the defendants took 


possession of the entire home farm in 1910 
he has sued to recover possession of 127-95 
acres of sir land of which he became 
an occupancy tenant and of 490 acres 
of khudkasht of which he became an 
ordinary tenant. In fast the plaintiff 
claimed possession -of the entire sr and 
khudkasht lands of the entire village 
alleging that the home farm belonged to 
the 2 annas 8 pies share which was 
foreclosed by the father of the plaintiff 
and that the said lands did not appertain 
to the 13 annas 4 pies share of the 
village mortgaged to the defendant and 
purchased by them and that the said 
lands were not mortgaged to the defend- 
ante. 

The first Court decreed the claim of the 
plaintiff in respect of the entire sir lands 


and so the defendants appealed to this 
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Court. My predecessor reversed the decree 
of the Court and dismissed the suit of the 
plaintiff. The plaintiff appealed to the 
Court of the Judicial Commissioner. The 
appellant practically gave up his right 
to claim anything more than 2 annas-8 
pies share in the sir lands, so his appeal 
was limited to the share mentioned above. 
The decree of this Court was reversed 
and the appeal was remanded for re-trial 
to this Court. 

Dr. H. S. Gour, for the Appellant. 

Mr. K. K. Gandhe, for the Respondents, 

JUDGMENT.—-The facts leading to this 
second appeal by the defendants Bhikam- 
chand and Gokulchand are sufficiently- 
clear from the judgment of the District 
Judge, Raipur, appealed against as well 
as from the earlier judgments in the case 
and it is unnecessary to recapitulate them 
here. JF proceed at once, .therefore, to a 
Gonsideration of the matter raised in the 
second appeal. The first contention urged 
on behalf of the appellants is that the 
plaintiff-respondent had no right of suit inas. 
muchas he had already sold his 2 annas & 
pies share of Monza Khamaria to Bansilal on 
7th May 1907 and that the suit having 
been filed on 4th May 1912, his right 
as an occupancy tenant, if any, had become 
extinguished under sections 35 (4) and 
94 of the ©. P. Tenancy Act. This 
matter of limitation is dealt with in paragraph 
12 of the lower Appellate Court’s judement 
and in paragraph 6 of that of the Sub-Judge. 
It is in particular urgel in second appeal 
that the lower Appellate Court has failed 
to notice that the defendant appellant 
No. 1 was a lambardar and could, there- 
fore, eject a tenant and thus the shorter 
period of limitation set up by section 94, 
would come into operation. This latter 
provision has obviously reference only to 
relations between landlord and tenant and 
16 is sufficiently established that when the 
appellants took possession in 1909 they 
took possession qua mortgagees and not 
qua lambardar. Indeed until the appellants 
got possession, neither of them could in 
the nature of things be lambardar. Still 
farther, their action in taking possession 
as mortgagees was in a sense an action 
adverse to that of the other oo-sharers 
and it took place not for the benefit ‘of 
the proprietary body as a whole but as 
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the result of a mortgage in which the 
other co-sharers had no interest. There 
seems to be, therefore, no good ground 
on which the limitation prescribed by 
section 94 of the Tenancy Act applies to 
his case. 

An attempt bas, however, been 
made to urge on behalf of the appellants 
that even if the ordinary rule of twelve 
years’ adverse possession were applicable 
to this case, the present suit was time- 
barred. I cannot find, however, that this 
pleading was ever specifically put forward 
in the lower Courts and if it had been 
1 do not think there was any chance of 
its success. The sale to Bansilal by 
plaintiff-respondent in 1907 excluded 
cultivating rights in sir and he remained in 
possession of at least a 2 annas &-pies share 
of the sir land until he was dispossessed in 
1909. The statement of Mr. Barat, Pleader, 
recorded on behalf of the plaintiff-respond- 
ent at an early state of the case on 26th 
September 1912 must, I think, be read 
in the light of the judgment of Batten, Addi- 
tional Judicial Commissioner, dated 15th 
April 1915 who pointed out the sonfusion that 
had been introduced into the case by the 
extravagant claim originally put forward 
by the parties to this litigation to the 
effect that the whole six land of the 
village fell into their respective share. In 
the peculiar circumstances of this case it 
is impossible to hold that plaintiff was 
not in juridical possession until 1909 and 
the presumption necessarily is that he was, 
I can see no reason, therefore, for holding 
that the present suit was barred by the 
ordinary rule of 12 years’ adverse posses- 
sion. 

The point of limitation was the cnly 
one that has been seriously pressed in 
this Court. As regards ground 5 of the 
petition of appeal I need only say that the 
Diatrict Judge’s finding that a 13-annas 4-pies 
share of the str in the village was mort 
gaged is one for the disturbance of which 
no good grounds have been shown in this 
Court. These findings govern the appeal 
which is dismissed with costs on the 


appellants, 
Appeal dismissed. 
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MADRAS HIGH COURT, 
ORIGINAL SIDE APPRAL No. 3 ôr 1917, 
December 10, 1917, 
Present:—Sir John Wallis, Kr., Chief Justice, 

and Mr. Justice Sadasiva Aiyar, 
P. V. KOTHANDARAMASWAMI NAIDU 
— Da FeNDANT——APPELLAKT 
versus : 
P. M. A. MOUTHIA CHETTI——PLAINTIEF 


— RESPONDENT. . 
Negotiable Instruments Act (XXVI of 1881), s. 118 
(e)— Negotiable instrument, endorsements on—Order of 


endorsements — Presumption. l 


In the absence of direct evidence that the endorse. 
ments ona negotiable instrument were made ina 
particular order, the statutory presumption under 
section 118 (e) of the Negotiable Instruments Act that 
they were made in the orderin which they appear 
on the instrument, will prevail. [p. 187, col. 1.5 

Per Wallis, CO. J.—Quere.— Whether a suit can be 
filed on an endorsement made by a stranger on the 
back of a note, who does not satisfy the definition of 
an endorser [p. 186, col. 2.] 


Appeal from the judgment of Mr, Justice 
Coutts Trotter passed in the exercise of the 
Original Jurisdiction of this Court, in Civil 
Suit No. 155 of 1914. 

The Hon’ble Mr. T. Rangachariar and Mr, 
K. C. Desakachariar, for the Appellant. 

Mr. C. P. Kamasawmy Iyer, for the Respond- 
ent. 

JUDGMENT. 

Wari, C. J.—This appeal raises. an in» 
teresting question as to whether à snit can be 
filed onan endorsement made by a stranger 
on the back of a note, who dogs not satisfy 
the definition of an endorser. There is such 
a usage of law on the continent known as 
the making of an aval, whichis recognised 
by section 56 of the English Bills of 
Exchange Act, but there is no recognition 
of itin the Indian Negotiable Instruments 
Act. It was with reference to the Bills 
of Exchange Act that we are told in the 
well-known words of Lord Halsbury in the 
Vagliano case (1) that the essence of a 
Code isto be exhaustive. We may apply 
that principle to the Negotiable Instru- 
ments Act, and say that we are not prepar- 
ed to recognise this basking ‘of bills by 
strangers. That is the view which I am 
at present disposed totake, but it is not 
necessary to express a final opinion on the 
point, because I think the appeal fails upon 
another ground, 


(1) (1891) A. C. 107; COL. 3. Q B 145; 64 L, T: 
353; 39 W. R. 657; 55 J. P. 676, 
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Section 118 of the Negotiable Instruments 
Act provides that the presumption is that 
the endorsements were made in the same 
order as the names appear onthe back of 
the bill, and in this case itis the payee’s 
name that appears first and then the name 
of the alleged indorser. There is evidence 
also that this was the case, though the 
evidence is not of a very satisfactory character. 
On the other hand, the defendants did 
not go into the box toestablish that the 
endorsements were made inany other order. 
On the whole, I think that there is no 
sufficient evidence to rebut the presump- 
tion that the endorsements were made in 
the order in which they occur. If that 
be so, I think that there is sufficient ground 
to sue the endorsers of the promissory 
notes. i 

In the result, the appeal fails and must 
be dismissed with costs. 

Savasiva AIYAR, J.—Soection 118, slause (e) 
of the Negotiable Instruments Act 
provides. that the presumption shall be 
made, ‘that the endorsements appearing 
upon a negotiable instrument, were made 
in the order in which they appear there- 
on.” In the present case, the 2nd de- 
fendant’s (appellants’) endorsement-signa- 
tures in Exhibit A series appear below the 
endorsement signatures of the lst defend- 
ant, who is the payee in all the promissory 
notes. No oral evidence was adduced on the 
appellants’ side to rebut this presumption 
raised by section 118, clause (e). 

The appeliants’ learned Vakil (Mr. T. 
Rangachariar) relied on a statement in 
gross examination, made by the plaintiff as 
to the order in which the defendants made 
their endorsement- signatures. Bat the 
plaintiff has stated also ia his deposition 
that the promissory notes used to be sent 
by the defendants through the lst defend- 


ants gumasta properly endorsed, ard 
that the plaintiff’s gumasta would receive 
from the lst defendants gumasta. The 


plaintif himself evidently does not know 
muah about these matters. Mr. Rangachariar 
also relied upon an ambiguous statement 
made by the plaintiff in the plaint 
Exhibit B in the snit onthe mortgage institut- 
ed by him against defendants Nos. 1 and 2. 
The above, however, are wholly insufficient 
to rebut the statutory presumption that 
the Ist defendant as payee made the 
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endorsement-signature on the back of the note, 
before the 2nd defendant and that the 2nd 
defendant afterwards made himself liable 
as the next endorser to the ultimate holder 
in due course, namely, the plaintiff. On 
these findings of facts, the interesting legal 
questions strenuously argued by Mr. Ranga- 
chariar do not arise. 

Therefore I agree with my{Lord the Chief 
Justice that the appeal fails and should be 
dismissed with costs. 


Appeal dismissed. 
M. C. P, 


CALCUTTA HIGH COURT. 

APPEALS FnOM ORIGINAL Deceess Nos, 210 

` AND 347 or 1915, 
May 17, 1917, 
Present:—Mr. Justice Fletcher 
and Mr. Justice Newbould. 
In No. 210 og 1915 
BENODINI DEBYA—Obsircrorn No. 1~— 
APPELLANT 
versus 
HRIDOY NATH GHOSHAL—Petitionzn, 
AND DURUAV DAS BASAK — OBIROTOR 
No. 2— RESPONDENTS 
In No. 347 or 1915 
DURLAV DAS BYSAK— DEFENDANT 
No. 2— APPELLANT 
versus 
HRIDOY NATH GHOSAL AND ANOTHER—. 
PLAINTIFFS—RESPONDENTS, 

Probate, delay in taking, consequences of. 

Although a Will propounded a long time after the 
death of the testator must give rise to a case in 
which the Court is bound to serntinize the evidence 
very carefully, _there is no role of the law of evi. 
dence that a Will propounded so late, is incapable of 
being proved. [p. 189, col. 1.] 

Where an application for Probate of a Will 
made 17 years after the death of the ealah < 
who was an illiterate Hindu lady: 

Held, that the prior history of the case was not 
unworthy of consideration and that the case demand. 
eda careful investigation by the Court. [p. :8Y, col, 1.) 


Appeal against the decree of the Dig. 
trict Judge, 24-Pergannas, dated the 
10th of May 1915. 

Babus Manmatho Nath Mukherjee, Jogendra 
Nath Mukherjee, Nanda Gopal Banerjee and 
Panna Lall Ohatterjee, for the Appellant, 


BENODINI DERYA V, HRIDOY NATH GHOSHAL, 


Babus Surendra Chandra Sen, Jotindra 
Nath Bose and Surendra ~Nath Bose, for the 
Respondents. 


JUODGMENT.—These two appeals are 
preferred by” the objectors in a Probate 
application. The respondent in the present 
appeal who is a daughter’s son of a deceased 
Hicdu lady Harasundari Debi propounded 
a dosument dated the 24th July 1895 “as 
the last Will of Harasundari. The grant 
of Probate was opposed by ‘the first appel- 
lant Benodini Debya who isthe widow of 
the only son of Hara Sundari and also 
by the second appellant who is a mort- 
gages. 


The case put forward was that Hara 
Sundari made this Willon the 24th July 
1895 and died in the year, 1896 or 1897, 
the state of affairs was that she had three 
daughters and one son Hari Das. . Hari 
Das diei on the 25th November 1913 and 
the Will was not put forward for proof 
until after his death, The case was clearly 
one demandivg careful investigation having 
regard amongst other reasons, to the long 
time which elapsed between the death of 
the testatrix and the date on which the 
document was pnt forward for Probate and 
also because Hara Sundari was an illiterate 
Hindu lady, the case would have to be 
carefully scrutinized. On that footing the 
prior history is not unworthy of considera- 
tion in this case. I think that if the Will 
was made there could be little doubt that it 
was made because the only son of the 
deceased Hara Sundari was cf loose morals 
and addicted to dissolute and drunken 
habits. The evidence seems to show that 
he had early in his career disposed of two 
gardens or garden houses for the purpose 
of satisfying his pleasures in these ways. 
There seems to be no’ donbt that this 
property formed the subject of a deed of 
gift that was given by Hari Das to his 
mother Hara Sundari and the reason of 
that deed of gifb was to preserve a certain 
portion of the estate which was the pro- 
perty of Hari Das from being wasted and 
spent by Hari Das. The case would, there- 
fore, be that unless this lady Hara Sundari 
had left a Will, in the ordinary course, 
the property would go back to her son 
Hari Das and the deed of gift would have 
been presumably a useless transaction. 
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Now in a ease like this the. Judge had 
before him in the primary Court direct 
evidence proving the preparation and exe- 
cution of the Will. It is quite true that 
that evidence is not without certain dis- 
crepancies. But the learned Judge having 
seen the witnesses and heard them give 
their evidence and observed their: demeanour, 
has come to the conclusion that these 
witnesses are witnesses of credit. That 
is the first point that arises on the present 
appeal. What has the learned Vakil in 
support of the appeal been able to place | 
before us to lead us to come to a 
different conclusion with regard to these 
witnesses from that of the. learned Judge 
who saw them inthe witness-box give their - 
evidence P He has been able to suggest no. 
thing except that the case was one for 
careful scrutiny and enquiry which it clearly 
was. But the learned Judge had to come 
to a conclusion one way or the other, 
After careful enquiry and having heard 
the witnesses on both sides, he came to the 
conclusion that these witnesses are wit- 
nesses of credit. Nothing has been shown 
to us which would entitle us.to come to a 
different conclusion from that of the learned 
Judge in the Court below. 

The witness to whom the learned Judge 
paid considerable attention was a Brahmin 
witness named Shamapada Chatterjee who 
had reached the mature age of 80 years 
and retired to the oity of Benares with 
a person who is oalled in the evidence 
either his relative or pseudo relative. The 
sase put forward by the learned Vakil for 
the appellant which he states on his own 
knowledge is that many people retire to 
Benares for some indirect reason or other, 
that they go there because they may 
more easily marry their family or for some 
similar reason. Making every allowance 
for the personal knowledge of the learned 
gentleman a Hindu of the mature age’ of 
$0 years, would not ordinarily have un- 
married ehildren, none of this witness’s family 
went to Benares with him exeept that 
woman who cooks his meal and who is 
desoribed as a relative or pseudo relative. 
The relationship between them appears from 
the evidence to be a slender one. The line 
of cross-examination of this witness as to 
his relationship with this relative, seems to 


suggest that some more tender relationship 
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existed between these two persons than 
what the witness was willing to disolose. 
That may or may not be so. That is no 
reason for disbelieving this man. Then it 
is said that his memory improved as he 
went through this long and tedious exami- 
nation and cross-examination before the 
Commissioner. Well his memory did 
improve. Bat it is not unnatural if we 
. fnd that on the 19th day from the com- 
mencement of his examination he was able 
to repeat the contents of the Will by heart. 
I expect that not only he but also every 
Pleader and Commissioner would have known 
the contents of the Will by that time. The 
evidence of this witness seems to be sub- 
stantially in aseord with the evidence of the 


witnesses who appeared before the learned. 


Judgeand whom the learned Judge believed. 
On the other hand, against this evidence 
which the learned Judge has believed, there 
is nothing except the witnssses who stated 
that they did not hear anything of th 
Will, : 


- Tha second point put forward against 


these witnesses is that if their evidence is 
trne why such a long period elapsed between 
the death of Hara Sandari and the propound- 
ing of the Will. Thereseems to be many 
reasons for this, one of them being that 
Wills in this country sometimes, I do not 
say always, are not propounded until it 
becomes necessary to propound them. 
Avoidance of Probate duty is in some cases 
sufficient reason for keeping the Will 
back until there is a strong reason for 
putting forward. Althougha Will put for- 
ward. so late as this one, must give rise to 
a case in which the Court is bound to 
scrutinize the evidence very carefully, there 
is no rule of the law of evidence that a 
Will propounded 17 years after the death of 
the testatrix, is incapable of being proved. 

“Nothing has been shown to us in this 
case which would entitle us to displace 
the finding of fact made by the learned 
Judge in the Conrt  kelow on the 
evidence of the attesting witnesses whom 
he saw give their evidence before him. 
He came to the conclusion on that testi- 
mony that this lady Hara Sundart did in 
‘fact execute the Will. That being so, we 
must accept that the document in fact was 
the last Will of Hara Sundari. That being 
_ 50, the present appeals fail and. must be 
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dismissed with costs. We assess the hear- 
ing fee in these two appeals at Rs. 250. 
Appeols dismissed, 





PATNA HIGH COURT. 
Civit Reviston No. 113 of 1917. 
Marah 22, 1918, 
Present:—Mr. Justise Chapman and 
Mr. Justise Atkinson. 
JUGESHAR RAT AND OTHERS — 
PETITIONERS 
l tersus 
RAILAL BAHADUR AND OTHERS — 
RESPUNDENTS, 

Civil Procedure Vode (dct Vof 1908), ss, 2 (2), 
100, O. IX, r. 8—Decree —Dismissal in presence of one 
of several plaintiffs, whether cecree—Appeal, whether 
lies ~ Appeal, second, maintainability of, 

On a date fixed for the hearing of a case one of 
the plaintiffs appeared and made an application for 
adjournment. The Court rejected the application 
and on the same day passed the following order “No 
further step is taken. The case is dismissed with 
costs”: | f 

Held, that as one of the plaintiffs was present the 
order of dismissal amounted to a decree and was not 
one of dismissal for default and an appeal lay against 
it to the District Judge and from the latter’s order a 
second appeal lay tothe High Court, [p. 190, col, 1.] 

ivil Revision from an order of the 
District Judge, Mozuffapcre, 

Mr. Nirsu Naran Singh, for the 
tions. 

Messrs. Aulwant Sahay, Rai Guru Saran 
Prasad and Murari Prasad, for the Respond- 
ents. 

JUDGMENT.—This is an application in 
revision in respect of an order made by 
the Munsif of Hajipur dismissing a suit, 
The suit was brought by a tenant for the 
recovery of possession of the land from his 
landlord. It was filed on the 15th of June 
1915. Some defect appears tohave arisen 
in the matter of obtaining a proper service 
of the summons. The written statement 
was not filed till the lth of April 1916, 


Peti- 


` Issues wera framed on the 18th of April 


1916 and an order was recorded in the 
order-sheet adjourning the case to the 6th 
of May 1916. The case was, however, in 
fact taken upon the 5th and not the 6th 
of May 1916. On that date one of the 
plaintiffs was-present and au application 


` 
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for adjournment was presented for the 
purpose of filing a list of witnesses and 
documentary evidence, The Munsif there- 
upon passed an order in the following 
terms: “The case is one year old nearly. 
Plaintiffs’ petition for time is very harass- 
ing. Therefore it is rejected”. On the 
same date the learned Munsif made the 
following order: “No further step is taken. 
The case is dismissed with costs”, From 
this order an appeal was taken by the 
plaintiff to the Distriot Judge and the learned 
Judge held that no appeal lay to him and 
accordingly dismissed the appeal making, 
however, no order as to costs, Against 
the order of the learned District Judge 
we have been moved in revision. We are 
of opinion that the learned District Judge 
fell into an error in holding that no 
appeal lay to him. One at least of the 
plaintiffs was present when the ocase was 
taken up for hearing, therefore it cannot 
be held to be a dismissal for default. The 
learned District Judge should have taken 
_up the appeal and determined whether the 
application for adjournment was properly 
refused or not. On behalf of the opposite 
party it has.been pointed out that if we 
hold that an appeal lay to the Distriot 
Judge, it must be on the ground that the 
order of the Munsif was a desree within 
the meaning of the definition of a decree 
given in the Civil Procedure Code, and 
that accordingly -the only relief open to 
the petitioners is by way of second appeal 
and not by way of revision, This son- 
tention appears to us to be correct and we 
_ direct that this application in revision be 
treated: as a second appeal. No question of 
Court-fee arises inasmuch as the applicant 
has paid more Oourt-fee than he would 
be required to pay in the case of a second 
_appeal, There is, however, one matter which 
we must notice in the order which we 
shall make. It appears to us from the 
fast that the application for adjournment 
was filed upon the Sth of May that the 
plaintiffs knew that that was the date 
fixed for the hearing of their oase and 
we do not believe the statement to the 
effect that they were not awarethat that 
was the date fixed for the disposal of 
their case. In these circumstances the 
' order which we shall make is this, We 

set aside the order ofthe learned District 


Judge dismissing the appeal and we direct 
that upon his being satisfied that the 
appellant has paid to the respondent the 
costs incurred by the respondent, he do 
re-admit the appeal and hear, and dispose 
of it on merits. The learned District Judge 
is further directed to allow a reasonable 
time for the payment of the costs by the 
appellant to the respondent and upon his 
being satisfied that these costs have been 
paid within that time, he will admit the 
appeal, If the costs are not paid within 
such time as the learned District Judge 
thinks reasonable, he will dismiss the 
appeal, 

Let the record of this case be sent down 
at once. 

Record seat down. 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DRrOrEER No, 736 
or 1916. 

April 4, 1918. 

Present:— Mr. Justice Fletcher and Justice 
Sir Syed Shamsul Huda, Kr, 

Tas HOoN'Bun MAHARAJA RANJIT 

SINHA—Derenpant—APPBLLANT - 
“oe Versus nd 
ABDUR RAHIM KHAN CHOWDHURY 


— PLAINTIFE— RESPONDENT. 

Bengal Tenancy Act (VIII B. C. of 1885), ss. 52, 195 
—Patnidar, whether can apply for abatement of rent, 

A putnidar is entitled to make an application under 
section 52 of the Bengal Tenancy Act for abatement 
of rent. Section 195 of the Act does not prevent 
section 52 from applying to the case ofa putnidar. 
fp. 191, col. 2.] 


Appeal against the decree of the District 
Judge, Rajshahye, dated the 25th September 
1915, affirming that of the Subordinate 
Judge of that District, dated the 15th 
February 1915. 

FACTS appear from the judgment. 

Babu Satish Ohundra Ghose (with him 
Babus Preo Sunker Mazumdar and Phanindro 
Lal Maitro), for the Appellants:—The 
suit was for abatement of rent and 
cesses by a patnidar in respect of land 
acquired by Government. The Courts 
below granted the abatement of rent 
and allowed the plaintiff to withdraw the 
claim for cesses with liberty’ to bring a 


na kai 
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fresh suit for the same cause of aotiov, 
My firsé point is that the principle ‘of 
section 52 of the Bengal Tenancy Act does 
not apply in the case of a patni tenure; secondly 
as to withdrawal, the Judge is wrong -in 
allowing the plaintiff liberty to withdraw 
a portion of the claim, the present appeal is 
against the whole decree. 

[FLETOHER, J.—The Judge says no appeal 
lay, but if there was a right of appeal 
he agreed with the Court of first instance, 
The only point is whether section 52 of the 
Bengal Tenancy Act does apply to patni 
tenures, where is the authority that section 
52 does not apply? | 

T do not find any authority on the point 
but I rely “on the case reported as Bhobanz 

Vath Ohuckerbutty v. Land Acquisition 
Deputy Collector of Bogru (1). 

SHaMso Hopa, 3,—It does not affect the 
patni Régulation. Why should not section 52 
apply? The section is very wide.| _ 

The case in Bhobant Nath COhuckerbutty v. 
Land Acquisition Deputy Collector of Bogra (1) 
is in my favour. 

(Fietcusr, J.—The case is one 
apportionment of compensation money. | 

I shall draw your Lordship’s attention to 
clause (e) of section 195 of the Bengal 
Tenancy Act. 

[Fietcasr, J.—Section 52 does not affect 
any enactment relating to patni tenure. | 

Babu Gagan Ohand Bural, for the Respond- 
ent was not heard in reply. 

JUDGMENT. 

FLETOSER, J.—This is an appeal by the 
defendant, the Zemindar, against the decision 
of the learned District Judge of Rajshabye, 
affirming the decision of the learned Sub- 
ordinate Judge of the same place. The suit 
was brought for abatement of rent by a 
paintdar in respectof 75 bighas. of land 
compulsorily acquired by the Government 
under the provisions of the Land Acquisition 


of 


Act. The suit was instituted for abate- 
ment of rent and also for abatement of 
cesses, In the course of the proceedings, 


the plaintiff applied to the learned Sub- 
ordinate Judge for leave to withdraw his 
claim for cesses, with liberty to bring a 
fresh suit on the same cause of action. The 
first Court allowed that and granted an 


(1) 7 0. W, N. 130, 


abatement of the rent. The defendant 
appealed to the learned Distriét Judge and 
the learned District Judge desided as 
follows: First of all, with regard to the 
lease granted to the plaintiff to withdraw 
his claim for cesses with liberty to bring 
a fresh suit on the same cause of action, the 
learned Judge held that no appeal Jay but 
if there was a right of appsal, he agreed 
with the view of the learned Subordinate 
Judge granting liberty to withdraw the 
suit. On the second point, the learned 
District Judge came tothe same conclusion 
as the learned Judge of the Court of first 
instanoe. 

The only point pressed 
appeal is this, 
lower Courts 


in” the present 
The learned Judges in the 
have proceeded under the 


provisions of section 52 of the Bengal 


Tenancy Act and on the principle there 
defined, Section 52 says that every tenant 
shall be entitled to apply. A , patnidar is 
a tenant and so prima facie he is entitled to 
make an application under section 52. It 


is said, however, that section 195 ‘of tbe 


Act prevents section 52 from applying to 
the case of a patuidcr on the ground that 
clause (e) of that section says that nothing 


contained inthe Bengal Tenansy Act shall 


affect any enactment 
tenures in so far as it relates to those 
tenures. Section 52 does not affect any 
enactment relating to patnz-tenures. It is 
quite clear, in my view, that the conclusion 
arrived at by the learned District Judge 
is right. Jt is suggested that that view is 
opposed to the deci-ion of this Court reported 
as Bhobant Nath Ohuckerbutiy v. Land 
Acquisition Deputy Collector of Bogra (1). 
There is nothing in that decision to suggest 
that section 52 does not apply toa tenant 
who is a patnidar. The appeal fails and 
is dismissed with costs. 
SHAMBUL Hepa, J.—I agree. 


relating’ to. patni- 


Appeal dismissed, 
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NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
Sscovo Civit Appsat No. 16 or 1917. 
January 22,1918. 
Freseni:—Myr. Batten, A. J. C. 
PURANLAL AND anotapr—Dereyvants 
— A PPBLLANTS 
Versus 
VENKATRAO GUJAR--PLAINTIFE 


— RESPONDENT. 

C. P. Courts of Wards Act (XXIV of 1899), s. 16 (2, 
(b), interpretation of—-Contract by guardian, not for 
benefit of minor, whether can be specifically enforced. 

The words “for the preservation and benefit of sach 
property” in section 16- (2) (b) of the Court of 
Wards Act should he interpreted in the light of 
the usual powers of guardians to bind the estates of 
minors. 

No decree for specific performance of au agreement 
for transfer made by his guardian should be passed 
against a minor unless the Court is quite certain 
that the agreement was for the benefit of the minor 
and that it would be for his benefit that it should be 
enforced. 

Appeal from the decree of the Additional 
District Judge, Nagpur, dated the 19th Sep- 


tember 1916, in Appeal No. 163 of 1916, 


Mr. Atmaram Bhagwant, forthe Appellants: 
Mr. W. H. Dhabe, for the Respondent, 


JUDGMENT.—lIn this case while the 
plaintiff was a minor, the Court of Ward 
let out the land in suit fora term of ten 
years in renewal of a previous lease for 
YO years. The lease has now expired and 
the defendants claim to remain in pos- 
session on the ground that they had the 
right specifically to enforce a contract for 
an unspecified term of years. The main 
ground of appeal on which the District 
Judge has dismissed the defendant’s appeal 
is that even if the contract for a renewal 
of the lease were sufficiently precise to be 
capable of specific enforcement if the con- 
tract had been made between adults, yet 
the coutract is one which cannot be speci- 
fiscally enforced against the minor as ib ia 
not for the preservation or benefit of such pro- 
perty that a fresh lease be entered into. The 
words ‘for the preservation or benefit of 
such property” are taken from section 16 
(2) (b) of the Courts of Wards Act ap- 
plicable to these Provinces. In interpreting 
these words regard should be had to. the 
usual powers of guardians tv bind the 
estatesof minors. There are a large number 
of decisions collected together by Trevelyan at 
page 167 of his “Law relating to Minors”, 
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Eth Edition. The effect of these rulings is > 
that the Court will not decree against a 
minor for specific performance of an 
agreement for transfer made by his guardian 
unless it be quite certain that the agreement 
was for the benefit of the minor and that 
it would be for his benefit that it should 
be enforced. It is impossible to hold that 
it would be for the benefitof the minor 
that this contract for specific performance 
should be decreed against him, and it is 
equally difficult to imagine that there was any 
necessity for inserting such conditions in 
the renewal of the lease for 10 years. It 
is perfectly feasible to get a tenant for 
30 years without making any promise to 
give a fresh lease at the termination of 
that period. To enforce the contract, if 
if be a contract, for specific performance 
against the minor would be to act directly 
contrary to his interests. It is not necessary 
to refer tothe groundsof appeal which deal 
with other points. 
The appeal is dismissed with sosts. 
Appeal dismissed, 


PATNA HIGH COURT. 
Privy Courcit APPRALS Noa. 69 anp 70 
or 1917. 

f Desember 5, 1917, 
Present:—Sir Dawson Miller, Kr., Chief 
Justice, and Mr. Justice Chapman. 
Rai BAIJ NATH GOENKA Bahadur 
~ APPELLANT 
versus 


Hor ble Maharaja Sin RAMESHWAR 


SINGH— KESPONDENT, 

Civil Procedure Code (Act V of 1908), ss. 2 (2), 47, 
109 (a)—Appeal to His Majesty in Couneil— Decree’, 
meaning of —Emecution, determination of question in, 
whether final order or decree—-Remand, order of, whether 
appealable to His Majesty in Council—Interlocutory. 
order. 

Per Dawson Miller, C. J.—A decision on a question 
relating to the execution, discharge or satisfaction 
of a decree and which is a matter in controversy in 
the suit, must be deemed to be includedin the 

“definition ‘of'a decree ‘given’ in section 2 (2) of the 

Civil Procedure: Code provided the judgment cone 
clusively determines the rights of the parties iy 
that matter. [p. 194, col, 1.] ee 
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An order of remand can be a subject of appeal to 
His Majesty in Council provided the question involv- 
ed in the order is a cardinal point in the case. [p. 195, 
col. ?, 

Plaintiffs obtained an Order in Council for posses- 
sion of certain shares ina mahal, In the meantime, 
however, the mahal had been partitioned and the 
plaintifs had been allotted shares other than those 
for which they were suing. They prayed for execu- 
tion against the substituted shares but the oxecut. 
ing Court rejected their application on the ground 
that they could not ask for the ascertainment of 
the shares allotted to them in the exeoution depart- 
ment. On appeal, the High Cours directed the 
executing Court to hold the necessary enquiries and 
to execute the order with reference to the substituted 
- shares: 

Heid, that the order of the High Court conclu- 
sively determined the rights of the parties in a 
matter which went to the whole root-of the proceed- 
ings and was, therefore, a decree within the meaning 
of ~ 109 (a) of the Civil Procedure Code {p. 194, 
col, 2. 

Per Chapman, J.—The order of the High Court 
was an interlocutory order directing procedure and 
was, therefore, not a final order within. the meaning 
of section 109 a) of the Civil Procedure Code. 
[p. 196, col. 1.] 

Application for leave to appeal to the Privy 
Council from the decision of Sir Edward 
Chamier, Kt., Chief Justice, and Mr. Justice 
Roe, dated the 24th April 1917, overruling the 
desision of the Subordinate Judge, Mongbyr, 
dated the 2nd February 1916 

Messrs, Pugh and Naresh Chandra Sinha, 
for the Appellant. 


Messrs. Sinha and Kulwant Sahay, for 

the Respondent. 
JUDGMENT, 

MiLLER, C. J.—In this case application is 
made for leave to appeal to His Majesty in 
Council from a decision of this Court dated 
the 24th April last overruling a decision 
of the Subordinate Judge of Monghyr. 
The value of the subject-matter of the 
suit is over Rs, 10,0.0 but objection is 
taken that the judgment songht to be 
appealed from, is not a decree or final 
order within the meaning of section 109 
(a) of the Code of Civil Procedure, 190£. 
The respondent and others instituted a 
suit to set aside a revenue sale of the 
Imali sbare inthe Mahal Bist Hazari and 
to recover possession and mesne profits and 
after protracted litigation eventually obtain- 
ed an order of His Majesty in Council in 
their favour. At the time the suit was 
instituted, partition proceedings were and 
had been fora long time pending under the 
Estates Partition Act in respest of the 


13 


mahal the subject-matter of the snit. The 
partition proceedings terminated after the 
present suit commenced butsome time before 
the appeal was heard by His Majesty in 
Council. The result of the partition pro- 
ceedings was that the plaintiffs in that suit 
were in many, if nof all, cases allotted other 
shares and interests—in some cases in differ- 
ent villages—in lien of their original 
shares in the present estate. This matter was 
not mentioned to their Lordships of the 
Privy Council and the Order-in-Council does 
not purport to give the respondents posses- 
sion of the substituted shares and interests 
but only of the original shares. The re. 
apondents having applied to the Court under 
Order XLV, rule 15, the mutter was referred 
for execution to the Subordinate Judge 
before whom the.suit originally came. The 
respondents (the applicants for execution 
of the Order-in-Council) prayed not for 
execution against the shares specified in 
the schedule to the plaint—brt against 
the substituted shares and interests allot- 
ted under the partition. Objection was 
taken that the Order-in-Council gave no 
right or title to the deoree-holders to 
possession of the substituted shares and 
the Subordinate Judge desided that the 
decree-holders were not entitled by pro- 
ceedings in the execution department to 
ask him to ascertain what estates and 
interests had been substitated or to get 
possession of the substituted estates and 
interests and dismissed the oase. The 
ground of.this decision was as I understand 
it, that the Order in-Council disclosed no 
right of possession to the substituted 
estates and, therefore, it was unnecessary toa 
held an enquiry asthe foundation of the 
claim was not proved. On appeal to this 
Court against the decision of the Sub- 
ordinate Judge, the appeal was allowed and 
the Subordinate Judge was directed to restore 
the case to the fle and to hold the necessary 
enquiries and to execute the order with 
reference to the substituted estates and in- 
terests. As I readthis judgment, it was 
an adjudication thatthe plaintiffs in the 
suit were entitled to possession of the sub- 
stituted estates when the same had Leen as- 
certained by the Subordinate Judge inthe 
execution proceedings, The main question 
in the appeal was one which went to the 
fourdation of the plaintiffs’ right to slatm 
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at all and was decided in their favour and 
conid not be re-opened in the execution 
proceedings. The applicants now ask for leave 
to appeal from that decision to His Majesty 
in Council. Whether-such an -appeal lies,, 
depends upon the interpretation to be placed 
upon section 109 (a) of the-Code of Civil 
Procedure. It is contended by the respond- 
ents that the judgment sought to be appeal- 
ed from, is nota decree or final order within 
the meaning of that section but is merely 
interlocutory and one directing procedure. I 
cannot accept this-view. “Decree” is defined 
in section 2 (2) of the Code as “the formal 
expression of an adjudication which so far as 
regards the Court expressing it, conclusively 
determines the rights of the parties with re- 
gard to all oranyof the matters in controversy 
in the suit and may be either preliminary or 
final. it shall be deemed to include the re- 
jection of a plaint and the determination of 
any question within section 47 or section 144”, 
Then follow two exceptions which are not 
material in this case. The section then son- 
tinues by way of explanation “A decree is 
preliminary when further proceedings have 
to be taken beforethe suit can be sompletely 
disposed of. Itis final when such adjudica- 
tion completely disposes of the suit. It may 
be partly preliminary and partly final.” 
From this definition it is clear that a 
decree must conclusively determine the 
‘rights of the parties with regard to some 
. matter in controversy in the suit although 
it need not finally dispose of the suit. 
Farther, it must be observed that the word 
decree shall be deemed to include the de- 
termination of any question within section 
47 of the Oode. It would appear, there- 
fore, that questions within section 47 where 
there is a controversy must be treated as 
if they were matters in controversy in the 
suit. The questions for determination in 
section 47 include all questions between the 
parties relating to the execution, discharge 
or satisfaction of the decree. The question 
now in dispute is, in my opinion, one re- 
lating to the exesution, discharge or satis- 
faction of the decree and is a matter in 
soutroversy in the suit and must be 
deemed to be included in the definition set 
out in section 2 (2) provided that the judg- 
ment sought to be appealed from, conclusive- 
ly determines the rights of the parties in 
that matter, It is not easy and perhaps 
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impossible to reconcile the numerous deci” 
sions that have been given with regard 
to the meaning of the words decree or 
final order and similar expressions in the 
different High Courts of this country. But 
this Court should endeavour to give expres- 
sion to the rulings of their Lordships of 
the Privy Councilin so faras they have 
been expressed in cases of this nature. In 
Rahimbhoy Habibbhoy v. Turner (1), the 
question for decision was whether a decree 
directing accounts to be taken between the 
parties, was final within the meaning of 
section 595 of the Civil Procedure Code, ` 
1882. The plaintiff in the suit alleged 
that the defendant was accountable to him 
on several claims. The defendant alleged 
that he had legal defences to all the claims 
and was not accountable at all. The Court 
held that as to some of the claims the 
defences were invalid and directed an account 
to be taken. The Court refused- leave to 
appeal on the ground that their judgment 
was not a final order. The defendant then 
petitioned Her Majesty in Counail to 
exercise the royal prerogative to admit an 
appeal but confined his argument to the 
ground that the Court below did not 
rightly interpret the Code. Lord Hobhouse 
in delivering the judgment of their Lord- 
ships of the Privy Conncil pointed out 
that although in terms the decree did not 
declare the liability of the defendant it in 
effect did so; and asthe real question in 
issue was the liability of the defendant 
the decree dealt with a cardinal point of 
the suit and determined it finally against 
the defendant and, therefore, came within 
the meaning of the section. 


In the present proceedings in execution 
one of the main cardinal’ issues between 
the parties was whether the substituted 
shares and interests against which execution 
was sought, were liable at all under the 
Order-in-Council. Whichever way this ques- 
tion was decided it conclusively determined 
the rights of the parties in a matter which 
went to the whole root of the proceedings. 

The case of Bhup Indar Bahadur Singh 
v. Bijat Bahadur Singh (2) was in many 


(1) 18 L A. 6; 15 B. 155; 15 Ind. Jur. 35; 5 Sar. P. 
C. J.639; 8 Ind. Dec. (N. 8.) 104 P, C). 

(2) 23 A, 152; 2 Bom, L, R, ¥7d; 27 I. A. 209; 5 0, 
W. N. 62 (P. 0.). 
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respects similar to the present case. The 
plaintiff there obtained a decree afterwards 
affirmed by Order-in-Council awarding him 
possession of an estate with future mesne 
profits. In execution proceedings the plaint- 
iff recovered possession and a contest after- 
wards arose, as to the period over which 
masne profits were recoverable. This was 
argued as A preliminary point. On appeal 
the High Court varying a decision of the 
Court below found the plaintif entitled to 
mesne profits from the institution of the 
suit until the date of obtaining possession. 
They overraled an objection that under 
the Procedure Code no appeal lay to the 
High Court for want of finality in the 
decree. On appeal to’ Her Majesty in 
Council the same point was again urged 
and dealt with in the judgment. Their 
Lordships were of opinion that the decision 
as to the period of mesne- profits was final 
in its essence. On page 156 this passage 
occurs “It resembles in principle a decree 
for an account made at the hearing of a 
cause which is final against the party 
denying liability to account and is appeal- 
able, though it is also in another way 
interlocutory and may result in the 
exoneration of the accounting party or even 
in the award of a balance in his favour. 
And it can make no difference in point 
of principle whether the decision be in 
favour of or against the liability to account. 
It is equally final in its effect and as such 
equally open to appeal.” The judgment 
went on to test the question apart from 
general principles, on the construction of 
the .Code then in force which by section 
2 defined “decree” as “the formal expression 
of an adjudication upon any right claimed 
or defence set up in a Civil Court when 
such adjudication so far aa regards the 
Court expressing it, decides the suh... a.s... 
An order d3t3arnining any quastion men- 
tioned or referred toin section 244 (ses- 
tion 47 of the present Code)...... is within 
this definition” and came to the conclusion 
.that the plaint and obvious meaning of 
„section 2 was to make the order an appeal- 
able decree. Applying the same line of 
.reasoning to the present case I can see 
.no reason why the adjudication now under 
consideration should not be included in the 
definition of “deoree’ in section 2 (2) of 
the Code of 1908 including as it does 
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the determination. of any question within 
section 47. 

It has been argued before us that a 
remand order cannot be a legitimate 
subject of appeal to His Majesty in Conneil. 
This, in my opinion, is stating the matter 
too widely. In Ananda- Gopal Gossain v. 
Nafar Chandra Pal Ohowdhry (8), a suit was 
brought under section 167 of the Bengal 
Tenancy Act to annul certain encumbrances, 
The Subordinate ‘Judge of Nadia held that, 
the suit conld not be maintained on the’ 
ground thatservice of notices had not been 
proved and that it was otherwise defective 
for non-joinder of parties. The High Court 
differed as to the service and remanded 
the sase for addition of parties and re-trial 
onthe merits. On an application to appeal 
to His Majesty in Counoil it was argued 
that a remand order could not be final, 
Sir Francis Maclean, C.J., decided that 
althongh on the face of it the order was 
one of remand, the. question involved was 
a cardinal point -in the case sinse, if the 
view of the Subsrdinate Judge were correct 
there was an end of :the suit and admitted 
the appeal. Applying thé same principle to 
the present case:the same result follows. 

I do not lose sight of the fact that 
there is a series ‚of cases in which it has 
been held that the dismissal of a suit ou 
the ground that it is barred by the Limita- 
tion Act or by section 43 of the old Code 
(now Order II, rule 2 of the rules under 
the present Code) is not a final order 
from which appeals will lie. Cases of this 
glass may perhaps be reconciled with the 
principles governing the oases already re- 
ferred to on the ground that such deci- 
sions do not purport to deal with the merits 
of the case nor even proceed as far as the 
point where it besomss necassary to de- 
termine the rights of the parties which go 
to the foundation of the suit. However 
this may be, if and inga far as there ia 
any conflict, I am bound to apply the prin- 
ciples enunciated by their Lordships of 
the Privy Council which, in my opinion, 
govern the present case and [ would order 
that a certificate be granted that the case 
fulfils the requirements of section 110 of 
the Code of Civil Procedure and is, there- 
fore, a fit one for appeal to His Majesty in 
Council. 


(3) 35 C, 618; 12 O, W, N. 545; 8 C. L. J. 165, 
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Cuapman, J.—I regret that ‘I do not feel 
entirely able to concur, If a defendant 
applies for an order that the plaint be 


rejected upon the ground that. the soit 


appears from the statements in the plaint 


to be barred by law., Order VII, rules 11 


(d) and the Court decides against the 
defendant, the desision is not a decree and 
is not. appealable. This is apparent from 
the definition of.the word decree in sub- 
section 2 of section 2 of the Code of Civil 
Procedure where „it is said that the mean- 
ing of the ‚word decree shall be deemed to 
include the rejection .of a plaint. Upon 


the principle exprvessio- unius ‘est exslusio. 


alterius, . it is clear that an order deciding 
that a plaint shall not be rejected, i; not 


included in the meaning of the word decree, 


In.my-: opinion a mere determination that 
a plaintiff has a rightto sue, is not a deter- 
mination of his right with regard toall or 
any of the mattere in controversy in the 
suit within the meaning of the definition 
of the word decree above referred to. The 
order of this Cuurt in the present case 
was to the effect that itdid not appear 
from the statements in the application for 
execution that the applisation was barred 
by any law. The order merely decided 
that the applicant had the right to apply. 
Applying the principles above indicated, I 
am of. opinion that -the order was not a 
decree. 

If. a  decree-holder institutes ai suit 
instead of making an application and the 
opposite party objects that the suit is 
barred by the terms of section 47 of the 
Code, an order overruling that objection 
is not, as I have shown above, appealable. 
In- a converse case sush as the present 
where an application for execution has been 
made and the preliminary objection that 
the procedure should have been by suit 
has been overruled, it is, in my opinion, 
difficult to say that the order can rightly 
be held to be a decree. 

The order of: this Court was, in my 
opinion, an interlocutory order diresctirg 
procedure and was, therefore, not a final 
order. I rely upon the judgment of their 
Lordships of the Privy Council in the case 
of Radha Kishan v. Oollectur of Jaunpur (4), 

| Order Accordingly. 


(4) 23 A. 220; 28 I. A, £8 5 0. W. N. 188 (P. 0). 
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CALCUTTA HIGH COURT. 
APPEAL From APPELLATE Decree No. 1452 
or 1915. 
January 31, 1918. 
Present :-— Mr. Justice Richardson and 
Mr. Justice Beacheroft. 
JAHURMUL BABU—P arntive— 
APPELLsNT 
; VET SUS 
KERAMUTULLAH MOLLA AND OTHERS— 


DEFENDANTS- Re-PONDENTS, 
Landlord and tenant—Rent received by gomasta of 
landlord, wnether sufficient to prore tenancy 
In the absenca of evidence to the contrary, the 
ordinary presumption would be that the gomesta 
of a landlord performed his duty .and duly delivered 
the rent collected by him to his employer the ~ 
landlord. Therefore independently of the question 
whether a gomasta had authority to grant an amal- 
namah or settle a holding, the receipt of rent by 
him on behalf of his employer from the person in 
occupation of a holding is sufficient to prove tag 
tenancy of the latter, [p, 197, col. 2.] 


Appeal against the decree of the District 
Judge, Rajshabye, dated the 20th March 
1915, affirming that of the Subordinate Judge 
of that District, dated the 25th March 1915. 


FACTS appear from the judgment. 

Babu Surendra Nath Ghoshal (with bim Babu 
Bireswar Bagchi), for the Appellant.—The 
appeal arises out of a suit for ejectment of 
the defendant -as a trespasser. The defend- 
ant alleges that be has been inducted into 
the land by the plaintiff's Tahsildar and has 
been recognised asa tenant by the acceptance 
of rent by the said Tahsildar. The Court below 
was wrong in giving effect to the defendant's 
sontention inasmuch as there is nothing on 
the record to connect the payment of rept 
with the landlord or to show that the-land- 
lord did accept tbe rent. 

[Ricnarpsos, J.—The landlord is bound 
by the act of his servant, the Tahsildar. | 

Yes. He is bound by those acts of bis 
servant which are done within the scope of 
the servant’s authority buf not for any 
other act of his servant or agent. The 
Tahsildar had no authority from his master 
to induct a stranger into the land without 
anthority from his master. There is nothing 
on the record to show that the landlord ever 
received any thing from the defendant 
or that he has been benefited by the 
alleged payments made to his Tahsildar 
without his knowledge and, sonsent, and 
consequently the alleged payments of rent 
cannot be said to have been accepted by the 


Vol. XLV] 
EAST INDIA RAILWaY CO, Y. JAGO RAM, 


plaintiff. See Moharani Beni Pershid Koert 
v. Goberdhan Koert (1). The landlord cannot 
be bound by the resaipts of rent or selami by 
the Tahsildar or gomasta unless there is some 
evidence ta connect the landlord with such 
payment. This view is supported by the 
observation of Mookerjee, J. in Sudaman 
Jamadar v. Behari Mahton (2). Acceptance 
of rent and grant of amalnama by the plaint- 
ifs Tahsildar without authority from the 
plaintiff, cannot bind the plaintiff. 

Mr. K, Ahmed (with him Babu Sarat 
_ Ohandra Mukherjee), for the Respondents «as 

not called upon. 

JUDGMENT.—The only point which was 
or could be argued on this appeal relates to 
the question whether the gomasta Ishan 
Chandra Pandey had authority to settle the 
disputed Jote or holding with the defendant 
Keramutullah. Tt is contended that the 
Courts below have not found that he had 
authority. In the first Court 12 issues were 
found but there is no specifie issue directed to 
that question. As to evidence it appears 
that the defendant Keramutullah produced 
an amalnama signed by the goma-ta and ger- 
tain rent reseipts also signed by the gomasta, 
In the Trial Court the learned Subordinate 
Judge delivered a long and exhanstive judg- 
ment from which it would seem that as the 
case was placed before him, the discussion 
turned on the genuineness of the documents 
referred to and not on the question of the 
gomasta’s authority. Tf the latter question had 
been argued before the learned Subordinate 
Judge in the way in which it bas been argued 
before us, the learned Subordinate Judge 
would no donbt have dealt with it expressly. 
The learned Pieader for the plaintiff relies 
on a passage in the judgment of the learned 
District Judge in the lower Appellate Court, 
The learned District Judge sayathis: “In 
this consideration, it is hardly worthwhile 
to discuss the evidence as to whether the 
gomastas had power to grant the amalnamas 
or not, but I should hold that the fast of 
rent having been accepted, would be a very 
alear indication that the gomastas had such 
implied power.” That no doubt indisates that 
the authority of Ishan Chandra Pandey to 
grand the amalnama was mooted but nothing 
would seem to have been said to the learned 


(1) 6 C. W. N. 823. 
(2) 10 Ind. Cas. 456; 15 0. W. N. 953 atp. 955. 
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Judge aboyt the authority of the gomasta 
to grant rent receipts. The Judge has found 
in effect that whether or not the gomasta had 
authority to grant the amalnama and whether 


‘or not amalnama is admissible in evidence, 


the receipt of rent by Isban Chandra 
Pandey presumably on behalf of his employer 
is sufficient to prove the tenancy of the 
defendant Keramutallah, In our opinion no 
sufficient ground has been shown for saying 
that that finding is vitiated by any error 
of law. FKvenif Ishan Chandra Pandey had 
no authority in the frst instance to grant the 
amalnama or to settle the holding with 
Keramnutullah, nevertheless if rent was after- 
wards received from Keramutullah and found 
its way into the pocket of the plaintiff, that 
would be evidence of ratification by the 
plaintiff of the gomastas’ act on which the 
Court might act; Weare informed that the 
plaintiffs’ son was examined but his learned 
Pleader is unable to pointout any statement 
in the deposition to the effect that the rent 
received by the gomasta did not find its way 
into the landlord’s pocket. In the absence 
of the evidence, the ordinary presumption 
would be that the gomasta performed his duty 
and duly delivered the rent he collected to his 
employer. In connection with this question 
we have also to bear in mind the observations 
made by the Court on the subject of a 
gomasta’s authority in the ease of Suduman 
Jamadar v. Behari Mahton (2), The present 
case turns substantially on matters of fact 
and there is no sufficient reason why we 
should disturb the concurrent decree of the 
Courts below. 
The appeal must be dismissed with costs. 
Appeal dismissed, 


ate anan e nana] 


PATNA HIGH COURT. 
Seconp Civit Appeat No. lyl or 1917. 
March 22, 1918, 
Present:-Mr. Justice Roe and Justice 
Sir Ali Imam, Kr, 

EAST INDIA RAILWAY COMPANY 
—~-APPELUANT 
1 ersus 


JAGO RAM— Resronvenr. 
Appeal, second— Negligence, wiljul, whether question 
of law or of fact. 
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In a case where wilful negligence is alleged, the 
question whether there is any evidence at all to go 
to the Jury is a question of law, bat if there is such 
evidence, the question whether wilful negligence 
has been established, is a question of fact. Where 
there is evidence to go to the Jury, the High Court 
will not interfere with the finding of fact whether 
there was or was not wilful negligence, [p. 199, cols. 
142;p. 200, co. 1] °- . 

‘Appeal from a decision of the District 
Judge, Gaya, dated the Ist November 1/16. 

Messrs. Shushil Madhab Mullick and Siva 
Narain Bose, for the Appellant. 

Mr. Rajendra Prosad, for the Respondent, 

JUDGMENT. 

Rot, J.—The facts of this case are that 
the plaintiff consigned a number of tins of 
ghee from Palmerganj to Calentta, a distance 
of over three hundred miles. Either before 
the journey commenced or during the journey, 
sixty-two of these tins weighing nearly a ton 
disappeared. The plaintiff, therefore, brought 
a suit for damages against the Railway. 
The Courts beldw have made a decree in 
his favour on the ground that although the 
goods were despatched under a risk-note 
making the Railway liable only in the case 
of wilful negligence’ thé evidence on the 
record justified the inference that there had 
been wilful negligence. In second appeal 
itis argued that the question of wilful 
negligence isa mixed question of fact and 
law, and therefore this Court is required to 
go into the evidence on the record and 
satisfy itself that legal wilful negligence has 
been proved. Failing that, it is urged that 
there is no direct allegation of wilful negli- 
gence in the plaint and nothing in the evi- 
dence of the plaintiff to show negligence 
at all on tke part of the Railway, and that the 
Judge if he had been assisted by a Jury, would 
have been required to direct the Jury as soon 
as the plaintiff's case was‘ closed that there 
was no evidence on which they could give a 
verdict, Further it is urged that the 
Railway did substantially prove that the 
goods were lost through a running train 
theft, and that. the words running train 
robbery whioh in the risk-note, is a specific 
cause of loss against which the Railway is 

protected, includes an ordinary running train 
theft, ` E 

We may take firstly the question whether 

“it was the duty‘of the learned Subordinate 

Judge inthe first instance to refuse to go 

further into the case when upon the plaintiff's 

own evidence there was nothing to show 
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wilful negligence. It is true that .the. 
learned District Judge has recognised that 
the burden of proof was on the plaintiff ‘to 
show that his case came within one of the 
exceptions stated in this risk-note. It also 
may be true that if the defendant company . 
had when the plaintiff had finished his 
evidence, adopted the course now suggested . 
that is to say, had it declined to enter into 
evidence and relied upon the fact that there 
was from the plaintiff's side no evidence of. 
negligence, the Court would have had not 
option but to dismiss the plaintiff’s suit," 
But the Railway Company were not content. 
with this. It undertook to show that it had 
taken all reasonable precautions. Both the: 
Courts below were of opinion that it had 
entirely failed to show this. The District 
Judge went further than the Subordinate: 
Judge. The Sabordinate Jndge on an 
erroneous application of section 76 to ques- 
tions involved in cases in which the Company: 
is protested by a risk-note, had thrown the 
burden upon the defendant of due diligence. 
The learned District Jadge set himself to 
show that from the witnesses produced’ 
by the defendants themselves, there was 
evidence upon which wilful negligence hadi 
been proved. We are not in sympathy with 
ths argument of the learned Vakil for’ the 
appellants that having all this evidense 
before himthe learned Judge should not 
have regarded’ itat all, bat should have. 
desided the case upon the plaintiff's evidence. 
alone. Having placad the evidence upon. 
the record the Company cannot say that it 
was not to be taken into consideration, “Nor. 
are we in sympathy with the suggestion that 
the plaint itself disclosed no cause of action. 
It stated simply that the Company undertook 
to carry goods and failed to deliver them. 
The written statement stated that as the 
Company was protested by a risk-note it 
was not liable. Had the written statement. 
stopped there, thecase might possibly have. 
been dismissed on the pleadings. But the 
written statement did not stop there. It set 
forth a substantive case that the goods had. 
been lost owing to a running train robbery, : 
It would have been open to the Company no 
doubt to confine its written statement tò the. 
prodaetion of the risk note. It would have: 
been the duty of the Court to call upon 
the plaintiff to amend his pleadings by spesifig 
allegations of wilful negligence, but seeing 
| 
J 
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the nature of the defence put up by the Com- 
pany, there was no necessity for any amend- 
ment of the plaimbiffs statement of the 
facts. 

It has always been held inthe Courts in 
England that the Judge’s duty is merely to 
say to the Jury that there is or ia not 
evidence on the record which they must con- 
sider. If he rightly directs the Jury to take 
into consideration the facts indicated by the 
evidence, the verdict of the Jury as to the 
bearing of those facts upon the question of 
wilful negligence, is a final verdict and oan- 
not be disturhed in appeal. The learned 
Judge setcut a numberof facts apparent 
onthe record from which he held that wilful 
negligence might be deduced. There had 
been a suggestion in the cross-examination 
of the defendants’ witnesses that the carriage 
door was not locked, and no attempt 
had been made to get rid of this sugges- 
tion. This cross-examination also indicated 
that the only precaution taken with this 
valuable consignment, was tbe affixing 
of a leaden seal whish might be 
broken without diffeulty. The discovery of 
the breaking of the seal was made on the 
night upon which the theft probably occur- 
red. It was suggested by the learned Judge 
that if proper steps had been taken im- 
mediately to check the contents of the 
waggon, the bulk and weight of the goods 
lost was such that prompt astion would 
have resulted in the recovery of at least a 
great part of the stolen goods. Speaking 
for myself I do not propose to consider for 
a moment whether or not the Judge should 
have found on these facts that there had 
been wilful negligence on the part of the 
Railway. Iam certainly of opinion that it 
would have been extremely wrong for a 
Judge with all these fasts upon the record 
to have informed a Jury that there was no 
evidence at all on which they could base a 
verdict. That being so, Iam of opinion that 
the learned Judge’s decision was a final 
decision on the question of negligence, and 
in this conclusion I am fortified by the deoi- 
sion in Metropolitan Ry. Oo. v. Jackson (1) in 
which it is said: “In an action arising for 
personal injuries by negligence, it is the pro- 
vince of the Judge to say whether there is 


(1) (1878) 3 A. O. 198; 47 L. J. €. P. 308; 37 L, T- 
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evidence from which negligence may be 
reasonably inferred, and of the Jury (if the 
evidence is left to them) to say whether it 

ht to be inferred.” 
gece Vaughan v. Menlove (2) it was stated 
by Tindall, O. J., that “The care taken by 8 
prudent man has always been the rule laid 
down; and as to the supposed difficulty of 
applying it, a Jury has always been able to 
say whether, taking that rule as their guide, 
there has been negligence on the occasion in 
question”. : 


A similar view was taken bv the Judicial 
Committee in Madras Railway Oo. v. Zemindar 
of Oarvetnagarum (3), At page 982, 16 is 
stated: “Negligence consists in the omit- 
ting to do something that a reasonable man 
would do, or in the doing something that 
a reasonable man would not do, in either 
ease unintentionally causing mischief to a 
third party.... Their Lordships are unable to 
say that the case has been decided on an 
erroneous view of thelaw. On the question 
of fact whether or not negligence was proved 
by the evidence, they see no sufficient 
reason for departing from their ordinary rule 
of not disturbing the concurrent finding of 
two Courts”. 


The position, therefore, is that we as Judges 
of law have in second appeal to decide 
whether there was evidence to put before 
a Jury. I am of opinion that there was 
evidenoe that should have been laid before a 
Jury, and holding that opinion I must deside 
that the learned Judge’s decision on tha 
facts, was as final as a Jury's verdict would 
have been. i 

With regard to the last ground taken it 
ig sufficient to say that theft is not robbery 
unless violence goes with the theft. I would 
dismiss this appeal with costs. 

Imam, J.—I am in complete agreement with 
the desision given by my learned brother. 
This second appeal is concluded by the finding 
of fact on the question of wilful negligence. 
The contention that that question is one that 
should not have atall been treated by the 
lower Appellate Court inasmuch as there was 
a, total absence of evidence before the Court 


(2) (1837) 3 Bing. (N. c.) 468; 4 Scott, 244: 3 
Hodges 61:6 L. J. O. P. 92; 1 Jur. 215; 132 E. R. 490; 
43 R. R. 711. 

(3) 22 W. R. 279; 14 B. L. BR. 200; 11, A, 864 4 
Sar. P. C, J. 991 (P. O). ; 
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to support the allegation of wilful negiigence, 
has little substance. The grounds stated in 
the judgment of the learned Judge show 
that there was evidence bearing upon the 
question of wilfal negligence. The probative 
value of that evidence was for the Judge to 
consider. So far as we here are o-nserned, 
weare bound to accept the desision of the 
learned Judge on the question of wilful 
negligence as ascertained by him on the 
- evidence. Therefore I agree that this appeal 
should be dismissed with costs. 
Appeal dismissed. 





CALCUTTA HIGH COURT. 
Appgats FROM APPELLATE Decrees Nos, 1092 
AND 1156 or 1913, 

February 25, 1918. 
Present: —Justice Sir Charles 
Chitty, Kr. and Mr. Justice Smither. 
‘PRAMOTHA NaTH SAHA—Pcatntire 
~- APPELLANT 
Yersus i 
Rani SASHIMUKHI DEBI AND oratr3— 
RESPONDENTS. 

Civil Procedure Code- íAct V of 1998), s. 2 (2), O 
XVII, rr. 2, 3—-Suit dismissed for plaintiff's failure to 
produce evidence, whether de-ree or order. 

An application for adjournment on the part of the 
plaintiff having been refused, the Court passed the 
following order: “As there is no evidence on the side 
of the plaintiff and some of the defendants, and 
though other defendants are ready but adduce no 
evidence, let the suit be dismissed:” 

Held, that the order was a decree inasmuch as ‘it 
wasa Anal decision of the suit so far as the Conrt 
was concerned. It was nonetheless so because 
the suit was dismissed in consequence of the plaintiff's 
failure to produce evidence. |p. 20 , col. 1.] 

Appeals against the decrees of the Sub- 
ordinate Judge, Faridpur, dated the 17th 
February 1918, affirming those of the Munsif, 
lst Court at Goalundo, dated the 28th 
November 1911. 

FAOTS appear from the judgment, 

Babu Shib Chandra Palit, for the Appel- 
lant.— The suit was dismissed by the Munsif for 
non-produstion of evidence by the plaintiff. 
The plaintiff then applied to the Subordinate 
Judge. The learned Subordinate Judge says no 

appeal lay because the dismissal was not a 
decree. I submit the order of the Munaif 
is under Order XVII, rule3 and is a decree. 
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The appeal must be taken to be dismissed on 
the merits. See Gaura Bibi v. Ghasitiya (1). 

Baba Antlendra Nath Ohowdhury (with him 
Babus Kumar Sankar Rey and Biraj Mohan 
Mozumdar), for the Respondents.—The oase 
somes under Order XVII, rule 2 and not 
uuder rule 3. The defendants applied for 
time. 

(Carry, J.— Both parties applied for time. 
See the order. |, 

Referred to Satis’ Didi Mukerjee v, 
Ahara Prasad Mukerjee (2). 

[Cuitiy, J.—There the Pleader withdrew. | 

{ submit it is not a decree because if comes 
under rule 2 and not under rule 3 of Order 
XVII, Civil Procedure Code, 

JUDGMENT.—On 18th June 1907, ihe 
plaintif instituted two suits for possession 
of land on declaration of their title thereto, 
mesne profits, and other relief. ~ 

For reasons which need not now be con- ` 
sidered the suits did not come on for hearing 
for over two years. 

Oa Yth November 1911, the suits were on 
the defendants’ application adjourned to 28th 

“November. As the plaintiff appears to bave 
had same witnesses present in Court the 
defendants were ordered to pay the costs of 
that adjournment. 

It appears clear that the oral teatimcny of 
those witnesses for the plaintiff was not 
considered sufficient to establish his case as 
we find that on 20th November I9il on the 
application of the plaintiff a robakari was 
sent to the Collestor of Dacca to send certain 
resords. On the same day the defendants 
made a similar application and a robokard 
waa also sent at their request. On 28th 
November 1911 the resords had not arrived 
and it appears that the plaintiff was not able 
tn make out his oase without them. He 
applied for an adjournment which was 
refused. The Munsif then passed this order 
in each anit :— 

“Asa there is no evidence on the side of the 
plaintiff andsome of the defendants, and 
though other defendants are ready but adduse 
no evidenae, let the suit be dismissed.” 

The plaintiff applied to the Subordinate 
Judge who held that no appeal lay on the 
ground that the order of the Munsif was not 
a‘“decree”. It was argued for the respondents 


(1) 12 Ind. “as 603; 844.128; RA L. T. 1265. 
(2) 34 0. 403 UB. B.); 50. L. J. 247; 2 M. L. T 123; 
Il C, W. N. 829, 
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that it was an order under Order XVIT, 
rule 2 but that cannot be as it was passed in 
the presence of the plaintiff and his Pleader. 
There is nothing to indicate that on the 
applisation for adjournment being refused, the 
plaintiff or his Pleader withdrew from 
either suit and allowed the order to go 
ex parte. 

Then it was suggested that in these cases 
time had not been given to the plaintiff 
ason 9th Novembsr 1911 the suits were 
adjourned ou the application of the defend- 
ants, 

It is unuecessary to discuss whether it 
was an order under Order XVII, rule 3 or 
not. It was undoubtedly a final decision of 
the suit so far as the Munsif was soncerned 
and the order in each case was a ‘decree’ 
from which av appeal lay to the Subordinate 
Judge. 

It was not the less so because the suits 
were dismissed inconsequence of the plaintiffs’ 
failure to produce evidence, see Kartick 
Chindra Pal y. Sridhar Mandal (3). 

The orders of the lower Appellate Court 
must be set aside and the cases remanded to 
that Court for disposal of the appeals, upon 
the merits. The costs of these appeals to 
abide the result. 

Order set aside; 

Oases remanded, 


(8) 12 O. 563; 6 Ind. Dee. (N. 8.) 883. - 





NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 

First Civiu Aeprit No. 24-B or 1917. 
November 7, 1917, 
Present:-—-Mr. Mittra, A. J. C. 
YESHWANTRAO AND ANOTRER— 
Decseg- HOLDERS——APPELLANTS 
BErSUS 


DATTATRAYA KRISHNA—Juopament- 


DEBTOR—— RESPONDENT. 

Civil Procedure Code (Act V of 1909), ss. 11, 
47—Civil Procedure Code (Act XIV of 1882), s. 617 — 
Partition decree—Accownts, whether can be claimed in 
emecution—-Res judicata -Reference, invalid, opinion 
expressed in, whether binding on parties, 

In a suit fov partition the parties believed that 
some of the villages which were the subject-matter 
of the suit could not be partitioned. A consent 
decree was passed under which some of these villages 
were lefs under the management of the plaintiff 
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and others under that ofthe defendant. The decree 
also contained the following dirgction: ‘Accounts 
should be rendered once in a year and that in the 
month of April and the produce shall be divided 
according to the shares at the time.” The parties had 
been seeking accounts from each other year after 
year in execution: 

Held, that accounts could not be claimed in 
perpetuity in execution of a decree in evasion of 
the Jaw of procedure and in evasion of the Conrt 
Fees Act. [p. 202, col. 1.] 

In the year 1904 on the objection of one of the 
parties to render accounts, a reference was made to 
the Judicial Commissioner in which he expressed an 
opinion that it was too late to re-open the inter. 
pretation of the decree: 

Held, (1) that as the reference was incompetent 
under section 617 of the Code of Civil Procedure, 
1832, any opinion expressed upon such a reference 
could not operate as res judicata, and did not amount 
to an adjudication binding on the Courts in subse. 
quent stages; [p. 202, col, 1.] 

(2) that evenif it was an adjudication the Court 
was not bound to perpetuate an error, [p. 202, col, 1] 

Chamanlal y Bapubhai, 22 B. 669; 11 Ind. Dec. 
(x. s.) 1028, followed. 


Appeal against the order, dated the 30th 
January 1917, passed by the 2nd Additional 
District Judge, Hast Berar, Amraoti, in 
Execution Case for 1822-23 F in Sait No. 1 
of 18&4. 

Mr. G. V. Deshmukh, and the Hon’ble Mr, 
S. B. Tambe, for the Appellants 

Mr. M. V. Joshi, for the Respondent. 

JUDGMENT.—This appeal and the cross. 
objection filed by the respondent will ke 
disposed of by this judgment. In Civil 
Suit No. 1 of 1884 in the Court of the 
Deputy Commissioner of Wan District a 
decree was passsd by sonsent of parties 
on the 20th April 1865. The suit wasa 
partition suit in which all property that 
could be divided was, as a matter of fact, 
divided, and effect has been given to 
this division in the course of execution 
proceedings. The parties, however, believed 
that under the law certain Jagir and Palam- 
pat villages could not be partitioned, 
Some of them were left under the manage- 
ment of the plaintiffs and some under 
that of the defendants. The parties have 


been seeking accounts from each other 
year after year in execution of this 
decree. Although no objection was raised, 


I was bound to take notice of the law 
on the subject as laid down in sestion 47 
of the Civil Prosedure Code. The dasres 
in case No, 1 of 1884 is a long decree, 
a printed copy of which has been plased 
before mə contained in ten pages of foolseap 


202- 
YESHWANTRAO V, DATTATRAYA KRISHNA, 


paper. To establish the respondent’s right 
to ascounts'in execution of this decree 
reliance is placed on the following passage 
contained in paragraph IL: “Accounts should 
be - rendered ‘once in a year and that in 
the month of April, and the produce shall 
be divided according to the shares at the 
time.”. .It is contended that this direction 
in the decree is mandatory and not declara- 
tory. I do not agree with this contention. 
1 find it difficult to believe that the parties 
sontemplated and the Court sanctioned that 
year after year in perpetuity, accounts are 
to be taken in execution of a decree in 
evasion of the law of procedure, and in 
evasion of the Uourt Fees Act. However, 
for ‘years this,has been going on without 
objection on the part of anybody except 
on one occasion when a reference was 
made by the Civil Judge to the Judicial 
Commissioner, Berar (1ide Case No. 170 of 
1904'. .The learned Officiating Judicial 
Commissioner ‘doubted the legality of the 
reference inasmuch as an appeal lay to 
him. It is quite clear that onder section 
617 of the Civil Procedure Code, 1882, 
the reference was incompetent, and any 
opinion expressed upon such a reference 
cannot operate as res judicata. A reluctant 
opinion was expressed by the learned 
Judge: that ‘it was too late to re-oper the 
interpretation of the decree. | note that 
the parties to the reference are all dead, 
and the parties before me are their suc- 
cessors-in-interest. The argument advanced 
on behalf of the respondent that the ques- 
tion is constructively res judicata does not 
merit: serious consideration. As I have 
already pointed out, the opinion expressed 
on the reference does not amount to an 
adjudication binding on the Courts in sub- 
sequent stages. Even if if were an ad- 
judication, the Court is not bound to per- 
petuate an error, The case is analogous 
to the case of Chamanlal v, Bapubhai (1). 

- We have, however, reached a convenient 
stage in the history of this litigation 
which, apart from all other considerations, 
compels ma to take a view which puts an 
end to the present and all futare appli- 
cations. Assuming that there wasa duty 
gast upon the defendants to pay .the plaint. 


ifs in swit No: 1 of 1284 the amounts 


(1) 22 B. 669; 11 Ind, Dec. (x. 8,) 1028, 
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District Judge whilst the suits 


Peleg 


due in respect of their share, and this 
duty was enforceable by an application in 
execution, that duty has ceased to exist. 
There bave been partitions amongst the 
plaintiffs z¢nter se. The result is that the 
joint right created by the decree in favour 
of’'the former plaintiffs collectively has, by 
reason of subsequent events, ‘ceased to be 
enforceable in , execution of the : decree. 
Reliance, however, is placed on behalf of the 
respondent upon a passage in paragraph eleven 
of the judgment delivered by a Bench of this 
Court in First Appeal No. 21-B of 1912, 
This was an appeal from the partition 


suit (No. 35 of 1908). The passage is to the 


following effect: “The last prayer made by 
the plaintiff is that the sixth defendant’ 
Dattatraya should be ordered to give separate 
accounts in future for plaintiff's own share. 
An order will, therefore, be added, to the 
decree that the sixth defendant Dattatraya 
shall in future pay separately to each branch 
of the junior branch of the whole family 
its own share of the income of the pro- 
perty left undivided in 1884.” This creates 
a new liability but that liability cannot be 
enforced inexecution of the decree in snit 
No, 1 of 1884 nor in execution of suit No. 30 
of 1908 which was modified in First Appeal 
No. 21-3 of 1912. l 

There are 39 issues in the ease, ard 
the lower Court with commendable patience 
has recorded voluminous evidence. It may 
be that the parties would agree to have 
this evidence treated as evidence in the 
suit which the respondent twill‘ not have 
to file. I have no donbt the parties were 
acting in good faith in filing applications 
for execution, and in fact they were bound | 
to do so in deference to the opinion ex- 
pressed by the Offisiating Jndicial Com. 
missioner upon the reference already men- 
tioned. : l < 


If the applications could have been con- 
verted into suits without objection on the 
ground of jurisdiction, I would have: levied 
the additional Court-fees and treated them 
aa plaint. Bunt unfortunately the applications 
were made in the Court of the Additional 
should 
havé been presented in an inferior Court. 


The result is that I set aside the order of 
the Additicnal District Judge, dated the 30th 
January 1917 and dismiss the application fop 
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execution dated the Ist August 1914, The 
lower Court will now dispose of the order 
pending applications in accordance with 
this order, Hach party will bear bis own costs 
throughout, 

Application dismissed. 





PATNA HIGH COURT. 
APPEAL From APPRLLaTE Orper No. 181 oF 
1917. 

February 26, 1918. 
Present:—Mr. Justice Roe and Justice 
Sir Ali Imam, Kr. 

Shaikh KHODA BUKASH—DEOREE-HOLDER 

_ m AHPELLANT 
VETSUS 
BAHADUR ALI—Jvvement-peator— 
RESPONDENT. 

Limitation Act (IX of 1808),° Sch. I, Art. 182 6)— 
‘Date of issue of notice, meaning of—Patna High 
Court, whether bound by view of Calcutta High Court. 

The date of the issue of notice in Article 182 (6) 
of the Limitation Act means the date on which the 
notice actually issues from the office of the Court, 
thatis to say, the date for which it is signed by the 
shristadar in the name of the Court. 

In such cases the Patna High Court is bound to 
accept the view ofthe Calcutta High Court, inas- 
much as it ison this view that Pleaders have been 
calculating limitation in making applications for 
execution. It would not be fair toturn round 
suddenly and say that the view of the Caloutta 
High Court is wrong. 

Appeal from a decision of the District 
Judge, Bhagalpore, dated the 26th April 
1917, reversing that of the Munsif, 
Madhipura, dated the 10th February 1917. 

Mr. Chandra Sekhar Banerji, for the Ap- 
pellant. 

Messrs, P, K, Sen, B. N. Matter and Lalit 
Mohan Ghosh, for the Respondent. 


JUDGMENT. 
Ros, J.—This appealarisesfrom an order 
of the District Court of Bhagalpur 


setting aside an order of the Munsif of 
Madhipura directing that a decree be execut- 
ed. The only point for consideration is, 
whether execution of the decree is barred 
by limitation. On this point the decision 
turns upon the question which was to 
some extent left open by this Court in 
the case of Ram Kumar vy. Kesho Prasid 
Singh (1). That question is, in clause 6 


(1) 86 Ind. Cas, 999; (1917) Pat. 52. 
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Article 182 of the Limitation Act, do the 
words: “The date of the issue of the 
notice” mean the date of the Court's order 
that notice issue or the date on which 
a ministerial offiser of the Court actually 
issues the notice. 

I have again considered the views quoted 
in the case of Ram Kumar vy. Kesho 
Prasad Singh (1). It cannot be for a 
moment denied that there is much to be 
said in support of those held in Caloutta and 
Madras. Perhaps even more may be said in 
favour of those held in Bombay and Allahabad, 
But I am of opinion that in a case such 
as the one before us we are bound to 
accept the view of the Caleutta Court. It 
is on this view that Pleaders have been 
calculating limitation in making applica- 
tions for execution. It would not be fair 
to turn round suddenly and say that the 
decision of the Calcutta Court was wrong. 
For this reason I would hold as I held in the 
case of Ram Kumar v. Kesho Prasad Singh 
(1) that the date of the issue of notice 
means the date on which the notice actually 
issued from the office of the Court, that is to 
say, the date on which it is signed by 
the sheristadar in the name of the Court. 
In this view the application was within 
time. The appeal must, therefore, be decreed, 
the order of the District Court set aside 
and that of the Muosif’s Court restored. 
The respondent will pay the appellant’s 
costs throughout. 

Imam, J.—I agree. 

Appeal allowed, 


CALCUTTA HIGH COURT. 
Appeal FROM APPELLATH Dsorer No. 115 
or 1916, 

February 5, 1918. 
Present:—Mr. Justice Richardson and 
Mr. Justico Beashoroft. 
SONAULLA SARKAR—Daersenpvanr No. 1 
— APPELLANT 
TETANG 
Srimatt TULA BIBI—Pramsties— 


Resp Invent. 

Muhammadan Law Mother of minor girl appointed 
certificated guardian, whether can question marriage of 
minor effected by her uncle—Specific Relief Act (I of 
1877), 85. 42, 43—Suit for declaration that the marring, 


204 


hi . 
SONAULLA SARKAR Y, TULA BIBI, 
ef a Muhammadan minor girl is invalid, whether 


maintainable ; 
Under the Muhammadan Law the mother, even 


- when appointed certificated guardian of the person 
and property of her minor daughter, has no legal 
character within the meaning of section 42, Specific 
Relief Act, entitling her to a declaration that the 
marriage of her daughter with a certain person 
effected by her nncle, is not valid. [p. 298, col. 1.) 

It would not be a proper exercise of judicial 
diseretion to make any declaration under section 42 
of the Specific Relief Act in a suit by the guardian 
of a Muhammadan minor girl for a declaration that 
her marriage with a certain personis invahd when 
the minoris not a party to the suit inasmuch as 
under section 43 of the Act, the decree would not be 
binding upon the minor, [p. 206, col. L.] 

Appeal against the decree of the 
Subordinate Judge, Rajshahi, dated the 
98th of February 1916, affirming that of 
the Munsif, Boalia, dated the l4th of April 
‘1918. - 

FACTS appear from the judgment. 

Babu Dhirendra Nath Bagrhi for Babu 
Brojendra Nath Ohatterjee, for the Appellant 
—This appeal is on behalf of the defendant 
No. 1, and it arises out of a suit for a declara- 
tion that the marriage of plaintiff’s minor 
daughter Mahitan (who has not been made 
a party to this suit) with the defendant No. 
3, the minor -son of defendant No, 2, is 
fictitious, invalid and inoperative. The 
- minor Mahitan was at first given in mar- 
riage by th defendant No. 1, who is her 
paternal unele, to Baharulla ‘defendant No. 
3), the minor son of defendant No.2, This 
marriage took place on the 2nd Chaitra 
122) B. S. Twodays after this marriage, 
plaintiff, the mother of Mahitan again 
gave her in marriage to one Ismail. There- 
after this suit has been brought by the 
plaintiff for cancelling the first marriage 
effected. by the unsle on the ground that 
that marriage was collusive and inoperative, 
that the sertifcated guardian of the 
person of the minor plaintiff alone was 
sompetent to give her minor daughter away 
in marriage and that the marriage set up 
by the defendants might cause barm to the 
plaintiff, her daughter, son-in-law and other 
relations. 

My submission is that as the plaintiff's 
minor daughter Mahitan (to cancel whose 
marriage with the defendant No. 3 the present 
suit has been brought) has not been made 
a party to the suit, the suit is not 
maintainable, because any deoree passed in 
this suit would not be binding upon the 
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girl under section 43 of the Spesific 
Relief Act. The marriage in question 
cannot be cancelled bya suit in the present 
form, inasmuch as, there cannot be a 
marriage effected and made in the absence 
of the bride so ` there cannot be a msr- 
riage oaucelled in the absense of the 
wife, o 

ås regards the question as to whether 
the plaintiff is entitled to maintain the sait, 
the finding of the lower Appellate Court is 
as follow:—[t isan admitted fact that the 
plaintiff has been appointed by the District 
Judge the guardian of the person and pro- 
perty of her minor daughter, 
Sbe has thus a legal character which entitles 
her to keep the minor in her custody. 
According to Mubammadan Law among 
Hanifees the mother is entitled to 
the oustody of her daughter until she 
attains puberty, and again it is pro- 
vided that among ° the Malikis, Shafis, ete,, 
the custody continues until sbe is married. 
The parties to this suit are Sunnees and 39 
if the marriage is proved as itis attempted 
in this case by the defendant, the husband 
or if he be a minor, his guardian can claim 
the possession of the person of the mar. 
ried miner girl from the oustody of her - 
mother Thus section 42 of the Specific 
Relief Ast applies to the present case as it 
provides “that any person entitled to 
any legal character may institute a suit 
against any person denying or interested 
to deny his title to such character.” My 
submission is that the above finding of 
the lower Appellate Court is erroneous. 
Section 42 does not apply to this case 
besause nobody is decrying or can deny the 
plaintiff's right to keep her daughter in 
her enstody until she attains puberty. 
Moreover, under the Mubammadan Law 
the uncle of the girl (the defendant No. L} 
as the nearest male agnate is entitled to 
give away his niece in marriage in preference 
to the mother of the girl (the plaintiff), 
and the fact that she has been appointed 
guardian of her daughter’s person and pro- 
perty, does not make any difference. See 
Mullahs Muhammanan Law, 5th Edition, 
page 165. The plaintiff as the certificated 
guardian is entitled tothe custody of the 
person and property of her minor daughter, 
and her right of custody continues even 
after the marriage and would continue up 


Mahitan, . 
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till the attainment'nf the puberty of her 
minor daughter. The fact that she has been 
given in marriage by her natural guardian, 
the uncle, dces not deprive the mother of 
her right to the custody of her daughter. 
So far as the Muhammadan Law is concerned, 
the brik of modern authority is in favour 
of the view that according to that law the 
mother of a girl who is married but has 
not attained puberty, is entitled to the 
custody of her person as against the hus- 
band. Refers to Khatija Bibi, In the matter 
of (1), Nur Kadir v. Zuleikho Bibi (2), 
_Korban y, King-Emperor (3). Therefore, as 
the plaintiff’s legal character as guardian 
of the person of her minor daughter has 
not in any way been affected by the 
marriage, she is not competent to question 
the validity of the marriage of her daughter 
effected by the paternal uncle who had a 
preferential right to give away the girl in 
marriage. No cause of -action accrues to 
her when her guardianship continues even 
after the marriage. 

Beacucrort, J.—Is not the mother as 
certificated guardian appointed by the 
District Judge, entitled to give the girl in 
marriage in preference to the girl’s natural 
guardian for marriage? | 

No. The rules as to guardianship for 
marriage depend exclusively upon the 
Muhammadan Law. Refers to Wilson’s Digest 
of Anglo-Muhammadan Law, 4th Edition 
pages 90 and 176. Those rules cannot be 
affected by any order that may be passed 
under the Guardian. and Wards Acts Refers 
to Hadish Bapari v. Rogamulla Sheik (4). 
Under the above circumstances as there 
has been no infringement or threatened 
infringement of the plaintiff's right she is 
not entitled, under section 42 of the 
Specific Relief Act, tu get the declaration 
sought for in this suit. Refers to Harendra 
Lal Ray v. Salimullah (5). 

Babu Krishna Kamal Maitra, for the 
Respondent,—As regards, the question of 
the mother’s right to the custody of the 
person of her married minor daughter, the 


(1) 5 B. L. R. 557. 
, (2) 11 C, 649; 10 Ind. Jur, 103; 5 Ind, Dec. (N. s.) 
191. 
(3 320. 44t at p. 446; 2 Cr, L, J. 328, 
(4: 88 Ind. Cas. 757: 25 ©. L. J. 551. 
(5) 7 Ind. Cas. 21; 12 C. L. J. 336 at p. 344. 
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ruleof Muhammadan Law on this subject 
is summarised in Wilson’s Digest of Anglo- 
Muhammadan Law, 4th LHdJition, page 
198. 

The Courts below have found that the 
defendant No. 1, who is the step brother of 
the girl’s father has all along been trying 
to deprive the girl Mahitan and her mother 
(the plaintiff) of their property and has 
also been acting inimically to the mother 
and the danghter, and has brought about 
this marriage with the defendant No 3 
to serve bis own purpose. The factum of 
marriage has been found by both the 
Courts below to be fictitious. I submit that 
the plaintif, who is the natural and 
certificated guardian of the person of her 
minor daughter, is entitled, for the welfare 
of the latter to bring a suit for a deolara- 
tion that the alleged marriage, the factum 
of which haa been disbelieved by - both 
the Courts below, is fictitious, invalid and 
inoperative. 

Babu Dhirendra Nath Bagchi in reply. 


JUDGMENT, 

RICHARDSON, J.—The plaintiff in this suit 
is the mother and certificated guardian of 
a minor Mahammadan girl The defendant 
No. 1, the appellant before us, is the 
unsle of girl. He is said to be the step- 
brother of the defendant No. ?, who is 
the father of the minor defendant No, 3 
Baharulla Mundal. The suit was brought 
for a declaration that a ceremony purporting 
to be e ceremony of marriage between the 
plaintit?’s daughter and the defendant No. 3 
was not duly performed and was invalid. 
The Covrts below have concurred in 
making the declaration sought and this 
appeal is preferred by the defendant 
No. 1. 

The question whether the rites required 
by the Mahammadan Law were duly 
performed, turns on matters of fact and if 


‘the decrees of the Courts below were not 


otherwise open to objection, their finding 
on that question would be binding on us, 


On behalf of the defendant No. 1, however, 


“it has been coctended throughout that the 


suit is not maintainable by the plaintiff 
on the ground that she has no right or 
authority to intervene in matters relating 
to the marriage of her daughter. It is said 
that when, as hers, theuncle is the nearest male 
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agnate, he is the guardian for marriage 
of his minor niece and is in a position to 
compel her marriage to a bridegroom of 
his own selection, subject to the girl’s 
right, on attaining puberty, to refuse her 
consent to the marriage and to take’ the 
proper steps to have it cancelled. 


In the Courts below it seems to have 
been held (without reference tothe rights 
of the uncle) that the mother as the 
appointed guardian of the person and pro- 
perty of her minor daughter has a legal 
character within the meaning of section 42 
of the Specific Relief Act entitling her to the 
declaration which she seeks. The daughter’s 
marriage or alleged marriage is apparently 
regarded asan invasion of the mother’s rights 
as guardian, which, it is said, are “affected.” 
This view of the case cannot be supported. 

Clearly the legal character or status 
involved is the status of the two persons 
said to have been married, and the true 
objection to the suit is that the plaintiff’s 
daughter is no party to it She is, it would 
seem treated asa chattel while her elders 
are disputing about her disposal in marriage, 
either because there are money considera- 
tions involved or because they ere quarrelling 
about other. matters. As the suit is framed, 
in any view of the rights of the uncle it 
would not be a proper exercise of judicial 
discretion to make any declaration under 
seation 42 of the: Specific Relief Act, inas- 
much as under section 43 the decree would 
not be binding on the danghter. 


Tt is unnecessary, therefore, to determine 
the relative rights of the mother and uncle 
in the present connection or to deal with 
the further question whether under any 
or under what circumstances it would he 
open to a mother either as the natural 
guardian or as the appointed guardian of 
her daughter, with a view to the protection 
of her daughter’a interests to bring all 
necessary parties before the Court and to 
seek a judicial pronouncement as to the 
validity of a form of marriage to which 
that daughter had been subjected. 

If our decision in the present case should 
leave the mother in any doubt as to ker 
duty, it will be open to her by application to 
ask for the advice of the District Judge. 

The appeal succeeds on the ground 
indicated, The judgments and deorees of 


” 
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the Courts below are set aside and the suit 
dismissed, In the ‘circumstances we make 
no order as to costs 
Beacucxort, J.—I agree. 
Appeal allowed, 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
First Civit Aperat No. 1-B or 1917. 
March 30, 1917, 
Present:_-Mr, Mittra, A. J. ©. 
BHIKA alias UTTAM NARAYAN— 

m PLAINTIFF — APPELLANT 

' VETSUS ; 
HARLAL AND ANOTBER— DEFENDANTS— 


RESPONDENTS. Lan 
Hindu Law—Joint family—Alienations by father— 
Suit by son—Immoral debts—Burden of proof— 
Evidence of immorality, whether suficient, 
In order to exempt a Hindu son's share in the 


| family property from liability for his father's debts 


the son must show that the debts were incurred for 
immoral purposes. [p. 208, col. 1,] 5 

Babu Singh v. Behari Lal, 30 A. 156; A. W.N. 
(1908) 6l; 5 A. L. J. 175, relied on. ` 

Chandradeo Singh v. Mata Prasad, | Ind Cas, 
479; 31 A. 176; 6 A. L. J. 263 (F. B ), distinguished. 

Maharaj Singh v. Balwant Singh, 28 A. £08;3 A L, 
J. 274; A. W, N. (1906) 117, explained. l 

There must be some definite connection established 
between the debt and the expenditure. It is nob 
sufficient to prove that the father was a man of 
extravagant and vicious habits, ņp. 208, col. -1.7 ; 

Jawahirsing v. Mohanlal, 6 O. P. L. R. 140; 
Chintamanrav Mehendale v. Kashinath, 14 B. 320; 7 
Ind. Dec. (N 8.) 674, followed. 

The onus of proof that the debt was incurred by 
the father for illegal or immoral purposes, is not 
shifted on to the creditor by proof of immoral 
habits, [p. 208, col. 1.1 

Vasudev Morbhat Kale v, Krishnaji Ballal Gokhale, 
20 B. 684; 10 Ind. Dec (N. s.) 921; Dattatraya Vishnu 
v. Vishnu Narayan, 12 Ind. Cas, 949; 36 B. 68; 13 
Bom. L. R. 1161, followed. 

decree of the 


Appeal against the 
Additional District Judge, Wast Berar, 
Amraoti, dated 7th October 1916, in Civil 
Suit No. 3 of 2916. 
Mr, S. Y. Deshmukh, for the Appellant. 
Messrs, P. S. Kotwal, and K. K. Gandhe, 
for Respondent Nc. 1. > 
JUDAMENT.—The two minor plaintiffs 
are the sons of defendant No. 2 Bhag- 


wanappa. They sue for a declaration that 
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their two third share in the joint ancestral 
property foreclosed by defendant No. 1 in 
pursuance of a mortgage, dated the lłth 
February 1913, is unaffected by the mort- 
gage and the decree. The plaintiffs’ case 
is that “their father incurred debts for 
immoral purposes, and hence the debts 
are not binding upon the plaintiffs. The 
second plaintiff was not even born ac‘ the 
date of the mortgage, and it is practically 
conceded’ ‘that so far as he is soncerned, 
the suit must fail in any case. Now the 
consideration for the mortgage consists of 
the: following items :— 





Ks, @ p 
Due on a decree to one Lahan- 
appa to which the plaintiff 
No. 1 was a party ... . 6,711 2 0 
Due to defendant No. 1 o 
a prior mortgage, dated the 
9th May, 1912 pad .. 1,239 0 0 
‘Borrowed for payment of 
assessment and cultivation 
expenses jaa 519 14 0 
Toran £,500 0 0 


The plaintiffs if they can succeed at 
‘all, can only succeed with regard to the 
share of plaintiff No. 1, which would be 


‘half of the family property. To start 
with, ‘there was a decree binding on 
plaintiff -No. 1 for Rs. 6,000 and odd. 


There is nothing in the pleadings 
‘questions the binding character of that 
‘decree as against the plaintiff No. 1 
‘beyond the general allegation that all the 
debts were incurred for immoral purposes. 
‘Unless, therefore, the plaintiff No. 1 isin 
a position to successfully get rid of that 
decree, he cannot, in my opinion, raise a 
defences which might and ought to have 
been raised in the previous suit, (Suit No. 
19 of 1912). 

The lower Court has very properly 
summed up the evidence in the following 
terms: “The , plaintiff's father was 
extravagant, fond of entertaining, aud was 
perbaps to some extent immoral. There 
is vague evidence that the father was 
fond of naiches, tamaskas and the society 
of prostitutes’? There is also vague 
evidence that he .used to borrow money 
for such purposes from creditors and 
eventually pay them off by borrowing 
‘from other creditors. The plaintiffs in 
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their evidence have gone a. stage beyond 
the pleadings by suggesting that their 
father was also a gambler, an imputation 
which the latter indignantly repudiates. 
A detailed examination of the evidence 
will not prove anything more than what 
I have said, except the evidence of the 
father himself. It is olear that the 
grandfather of the plaintiffs had no debts 
and left 20 é#ffans of land yielding an 
annual income of Rs. 1,809 to 2,000. 
Bhagwan (P. W. No. 7) who is the father 
of the plaintiffs says that ha nged to 
borrow and then re-pay and borrow again 
and repay. He used totaké Rs. 100 to 
Rs. 500 at a time, but he cannot state 
the years and details, The money was 
borrowed for keeping women at his place 
as his wives were young. The debts 
incurred in small amounts accumulated to 


about Rs. 400 or 500, and to pay off 
these he had to borrow from Harlal 
(defendant No. 1). Then -he borrowed 


from a Kachhi anda Rohilla for purposes 
of oloth, and also for keeping women, 
but he is unable to state how much he 
borrowed for the latter purpose. To pay 
off his other debts he borrowed from 
He did not 
inform Harlal (defendant No. 1) in 1907 
that the money was borrowed for bad 
purposes, but he had informed Lahanappa 
that the purpose of the debt was bad, 
This is practically all the evidence which 
he gives of the immoral purpose of the 
loans. He practically admitted that part 
of the money -borr>wed was for necessary 
purposes, such as the purchase of sloth, 


but ‘he is unable to state how much and 
from which creditor and 


in what year 


he borrowed money for Immoral 


purposes. His statement that he informed 
Lahbanappa about the reason fər the 
borrowing, has been disbelieved by the 


lower Court, and it is obviously false. 


There i3 really no olear statement as 
regards Rs. 1,269 dne upon the mortgage 
cf May 1912, nor is any statement made 
with regard to the cash borrowed under 
the mortgage. On the contrary, the 


evidence of D. W. No. 1 would show that 


the money was reguired for payment of 
assessment and household purposes. The 
question is whether the plaintiff No. 1 can 
impeach the mortgage and decree. The 
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biggest item is binding on plaintiff No. 1 
as [ have already stated there is nothing 
to connect the loans taken in 1912 and 
1918 with any immoral debt. In fact, 
the witness Bhagwan admits that he has 
given up his immoral habits since some 
time. At first he stated that this was 
when his wives came of age but later on 
he says he has reformed since the last 
two years, that is, since the date of the 
last mortgage in suit. 


The appellant’s learned Counsel relies upon 
thecase of Maharsi Singh v. Balwant Singh 
(1). In a later case Babu Singh v. Bihari Lal 
(2) Banerji. J. and Richards, J,, held 
that the burden of proof is on the son to 
show that the father’s debt was incurred 
for immoral purposes in order to exempt 
the son’s share of the family property 
from liability. Although the Fall Banch 
ease of Ohandradeo Singh v. Mata Prasad 
(3), takes a different view as regards the 
father to alienate joint family property, 
yet the particular part decided in Babu Singh 
y, Bih wi Lal (2), was not overruled, a 
distinction being made between a snit 
upon a mortgage and asuib upon a money 
glaim. 

The view taken in Bombay is in ae- 
cordance with the view of this Court in 
Jawahirsing v.  Moh:nlal (4). There 
must be some definite connection established 
between the debt and the expenditure. 
ït is not saffisient to prove that the 
father was a man of extravagant and vicious 


habits. See Chintamanrav Mehendale v, 
Kashinath (5). In Vasudev Morbhat Kale 
y. Krishnaji Ballal Gokhale (6), it was 


held that the onus of proving that the 
debt incurred by the father was for 
immoral or illegal purpose, was not shifted 
on to the oreditor by proof of immoral 
habits. The same view was taken in 
Dattatraya Vishnu v. Vishnu Narayan (7). 
In Maharai Singh v. Balwant Singh (1) 
the learned Judges make a distinction 
between a case where a mortgage is sought 
to be enforced against the son’s interests 


(1) 28 A. 508; 8 A. In J. 274; A. W. N. (1906) 117. 
(2) 30 A. 156; A. W. N. (1908) 6l; 5 A. L. J, 175. 
(3) 1 Ind, Cas. 479; 31 A. 176; 6 A. L. J. 263 (F, B.). 
(4:60 P. L. R. 140. 

:5) 14 B. 320; 7 Ind. Dec, (N. s.) 674. 

(6: 20 B. 54: 10 Ind. Dec, (N. s.) 921 

(7) 12 Ind. Cas. 943; 36 B. 68; 13 Bom L. R. 1561, 
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and a case where the property has already 
passed out of a joint family. In the 
present case, the property has been 
already foreclosed by defendant No. 1. 
But I think the learned Judges of the 
Allahabad High Court meant to refer to 
cases where the property has passed out 
of a family under a sale in execution of 
a decree. The present coase, therefore, 
cannot really be distinguished from the 
Allahabad sase. Although the learned 
Judges state as their opinion, tbat it is 
the duty of the creditor to prove that he 
has made proper enquiries with a view 
to satisfy himself that the money was not 
borrowed for immoral purposes, they 
eventually proceed to record their finding 
that the son has satisfied the onus in the 
particular case of proving that the loan 
made to the father was for an immoral 
purposes. But the learned Judges held 
that it was not incumbent upon the son 
to prove that the lender knew of the 
immoral purpose. Whether it is for the 
son to prove that the lender had notice 
of the immoral purposes of a loan taken 
by the father or- whether it is for the 
oreditor to prove that he made enquiries 
aud was satisfied thatit was not required 
for any such purpose, is a difficult 
question which need not be decided in 
this case. Following the judgment of this 
Court in Jawahirsing v. Mohanlal (4), I 
hold that as so definite connection : has 
been established between the debts which 
were satisied by the mortgage and any 
immoral expenditure, the plaintiffs are not 
entitled to maintain this suit. The appeal 
is, therefore, dismissed with costs. 
Appeal dismissed. 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 

Seconp Civic Appear No. 441 or 1916, 
June 18, 1917, 
Present:~~Mr, Lindsay, J. C. 

KALKA SINGH AND ANOTHER — 
PLAINTI FES- APPELLANTE 
VETEUS 
SURAJ BALI LAL AND OTHERS— 


DEEENDANTS— RESPONDENTS. 
Vonsti uction of decument—Grant, deed of, interpreta« 
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tion of—Under-proprietary rights, whether conferred— 
Perpetual lease. 


Where a deed of grant, which was executed by the 
superior proprietors of a village and wound up with 
a declaration that it had been drawn up asa deed of 
perpetual lease, put the grantee in possession of a 
specified share in the village and of all rights 
attaching thereto; declared expressly that the grant 
made to him was for generation after generation, 
provided that the grantee as lessee was to deposit n 
certain amount of money per yearin the Government 
Treasury for malguzari and in addition to pay the 
lessors another sum per year by way of malikana; 
stipulated that the grantors were to have mutation 
made in favour of the grantee by setting his name 
recorded in “khana milkiat”; and gave the lessee the 
powers of distraint, of suing for arrears of rents and 
of ejecting tenants: 

_Held, that the deed conferred upon the grantee 
rights of a perpetual lessee and notef anunder- 
proprietor. [p. 211, col. 2.] 

In constrning a deed the terms of which appear to 
be clear enough and which purports to be nothing 
more thana deed of lease, it is not permissible to 
attribute to the lessor an intention to confer rights 
of transfer unless there are express words to that 
effect or unless such an intention is necessarily 
implied in the language of the grant, [p. 21}, col. 2.! 


Appeal from the decree of the Additional 
Subordinate Judge, Fyzabad, dated the 16th 
September 1916, confirming the order of the 
pee Munsif, Sultanpur, dated 5th June 

The Hon'ble Pandit Gokaran Nath Misra, 
for the Appellants. 

Babu Ram Chandra, for the Respondents, 


JUDGMENT.—After hearing this case 
argued at length by the learned Counsel on 
both sides I haye come to the conclusion that 
the decision of the Courts below is wrong 
and that this appeal should be allowed. The 
suit which has given rise to the appeal, was 
a suit for declaration bronght by two plain- 
tiffs Kalka Singh and Sital Singh against 
three defendants Suraj Bali Lal, Kali Din 
Lal and Ram Narain Lal. The declaration 
which the plaintiffs asked for, was that the 
defendants had neither proprietary nor 
under-proprietary rights in a 2-biswas, 18- 
biswansis, 4-kachwansis, 13-nanwansts share 
in Mauza Amrethn Dadiha. The defendants 
relied upon a deed which was executed in 
their favour by the predecessors-in-interest 
of the plaintiffs whe were owners cfa certain 
share in this village. This document bears 
date the 4th of March 1901. On the fase of 
it, it purports to he nothing more than a deed 
of perpetual lease. Itis an admitted fact 
that after this léase bad been executed the 
name of the lessee, Bindeshuri Lal was entered 
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in the register of proprietors. After the 
present plaintiffs had succeeded to their 
interest in the village it is admitted that 
they made an application to the Revenue 
Courts to have the khewat corrected, alleg- 
ing that under the terms of the document 
just mentioned, Bindeshuri Lal or his sucoes- 
sors had no right to be recorded as pro- 
prietors. The plaintiffs asked that they 
should be recorded as under-proprietors. 
The Court in which this application was 
made, seems to have entertained considerable 
doubts as to the proper manner in which the 
entry sbonld be made. However, an entry 
was made and subsequently by reason of an 
order passed by the Commissioner in appeal 
it was finally settled that the names of these 
defendants should be recorded as under- 
proprietors. The plaintiffs now bring this 
suit asking for a declaration that the defend- 
ants have no proprietary or under-pro- 
prietary interest in the property affected by 
the deed of 1901. It is admitted frankly in 
the plaint that the plaintiffs had previously, 
by a mistake of law, been under the impres- 
sion that the defendants were under-pro- 
prietors and that it was prinoipally in 
consequence of that admission that the entry 
was made in the revenue resords which the 
plaintiffs now desire to kave corrected by 
means of this deglaration. Both the Courts 
below have held on their interpretation of 
this document of the 4th March 1901 that 
Bindeshuri Jual acquired the rights of an 
under-proprietor, There can be no doubt as 
tothe meaning of the expression “nnder- 
proprietor” which is defined in section 3, 
clause 8, of the Oudh Rent Act where it is 
said that an ‘‘under-proprietor’ means any 
person possessing a heritable and transfer- 
able right of property in land for which he 
is liable to pay rent.” If we look to the 
terms of the deed which is relied upon by the 
defendants-respondenta we find that the lessee 
Bindesburi Lal was put iz possession of the 
share» specified and of all rights attaching 
thereto; and it was expressly declared that 
the grant made to him was for generation 
after generation. A further term of the 
deed was that Bindeshuri Lal as lessee was 
to deposit in the Government Treasury 
Rs. 60 a year for malguzart exclusive of 
cesses and was in addition to pay the lessors 
the sum of Rs. 10 per annum by way of 
malikana, Inthe third clauge of the dccu- 
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ment, the grantors were to have mutation 
made in favour of Bindeshuri by getting his 
name recorded in what is described as 
khana milkiat.” Then it was provided that 
the lessee was to have the powers of distraint 
of suing for arrears of rent and of ejecting 
tenants, and finally the document winds up 
with a declaration that it had been drawn up 
as a deed of perpetual lease. It is not 
disputed by either party that Bindeshuri 
under the terms of this document acquired 
a heritable interest in the property of which 
he was put in possession; but that fact would 
not of course be sufficient by iteelf to con- 
stitute him an under-proprietor regard being 
had to the definition which I have 
mentioned above. It must also .be shown 
that a transferable right was created 
in favour of Bindeshuri. Both the Cunrts 
below have admitted that there is no- 
thing in the language of the deed to show 
expressly that any power of transfer was 
granted; and it seems to me that unless 
it can be shown from the language of the 
document, which on the defendants’ own 
case is the source of all the title they 
possess, that a power of transfer was 
granted, either expressly or by necessary 
implication, it follows that these defendants 
cannot claim for themselves the status of 
.under-proprietors. The learned Subordinate 
Judge has laid great stress on the clause 
in the document by which the grantors 
agreed to have the name of Bindesburi 
entered in the revenue registers in the 
“khana milkiat?; but I think undue 
importance has been attached to this 
clause especially when if is borne in mind 
that lessees are under the Land Revenue 
Ast treated in certain respects as if they 
were proprietors. A reference to section 
32 of the Land Revenue Act (U. P. Act 
III of 1901) and in particular to the 
Explanation attached to the section shows 
that for the purpose of maintaining the 
registers which go to makeup the Record 
_of Rights the terms ‘proprietor’ and ‘under- 
proprietor’ “include a person in possession 
of proprietary or under-proprietary rights 
under a mortgage or lease.” It cannot, 
therefore, be said that the use of the 
words “khana milkiat” in this document 
necessarily imports that the intention of the 
grantors was to confer upon Bindesburi 
Lal any proprietary interest including a 
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power of transfer with respect to the 
property referred to in the deed. It is 
true, and the learned Counsel for the 
respondents is entitled to rely upon the 
fact, that the terms of the document 
provide that the lessee is to pay the 
lessors a certain annual sum by way of 
malikana, and it is true, as has been 
argued, that in a manner this position 
assigned to the lessee is similar to the 
position of an wunder-proprietor who pays 
the revenue in the same way and pays a 
percentage on the revenue to the superior 
proprietor. But I should be very un- 
willing to concede that the use of these 
terms can be treated as indicating with 
anything like certainty an intention on 
the part of the grantors to give the lessee 
Bindeshuri a right of transfer which 
would make him an under-proprietor 
within the meaning of that expression as 
used in the Oudh Rent Act. It is quite 
true of course that the perpetual lessee 
Bindeshuri and his  successors-in-interest 
have a certain power of transfer which 
they acquired by virtue of the Statute 
(Cf. section 108 of the Transfer of Property 
Act}. There is no doubt that the interest 
of a lessee may be transferred absolutely 
or by way of mortgage or sub-lease in 
the absence of any contract to the contrary. 
But, in my opinion, this statutory right 
of transfer cannot be called in aid for the 
purpose of demonstrating that the person 
to whom this perpetual lease was granted, 
is an under-proprietor, for, in my view of 
the law, in order to constitute a person 
an under-proprietor by a grant it is 
necessary that his power of transfer should 
be derived from the grant and not from 
the Statute Law. The Statute merely says 
that the interest which the lessee acquires 
by the execution of a lease in his favour 
is capable of transfer with certain condi- 
tions; but what we have to determine in 
this oase really is the nature of the 
interest which was conferred by the 
document itrelf; and that question must 
be determined without any reference to the 
language of the Transfer of Property Act: 
and obviously there is a wide distinction 
between the power of transfer which a 
lessee has under sestion 108 of the Act 
and the power of transfer which an under. 
proprietor possesses. However many 
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transfers of the lessee’s interest there 
may be under the power which is granted 
by section 108 (B), clause (j!, of the 
Transfer of Property Act, the law says 
that the lessee does not cease by reason 
of the transfers to be subject to any of 
the liabilities attaching to the lease. On 
the other hand, [ think it is well-under- 
stood that if a person -possesses an under- 
proprietary interest in the land and 
transfers that interest to .a third party he 
ceases ipso facto to be liable to the superior 
proprietor for the payment of any rent in 
respect of the land, The superior pro- 
prietor is bound to accept the transfer 
and to look for his rents to the transferee. 
He cannot in any way hold the under- 
proprietor who has parted with his interest, 
liable for the payment of anything by 
way of rent. In the course of argument 
I have been referred to a number of cases 
to be found in the reports of this Court 
[Kesho Singh v. Chaudhri Mohammad Azim 
(1), Mohammad Mehdi Ali Khan v, Ram 
Charan <2) and Nard Ram v, Amanat 
Fatima Begam (3) and an unreported 
case decided by Mr. Chamicr (Second 
Civil Appeal No. 23: of 1910, Anant 
Bahadur v. Ram Adhin)]. I cannot sse 
that there is anything in these cases 
which really helps much to the desision 
of the case which is before me. Cases like these 
must be decided on their own fasts and the 
law being well understood the only question 
in each case is how the law is to be applied to 
the particular facts which are put before the 
Court. Mr, Ram Chandra, however, relies 
strongly upon an observation made by Mr. 
Chamier in the second civil appeal to which 
I have referred. His argument is that as 
there can be no doubt that Bindeshuri 
acquired a heritable interest under the terms 
of this perpetual lease, the inferense should 
be, in the absence of language to the contrary 
that the intention was to grant also an 
interest which was transferable. Mr. Chamier 
observed as follows in connection with him:— 
It cannot be said that every shankalapdar 
is an under- proprietor but where under a deed 
of shankalap or otherwise a person is shown to 


(1) 3 0. ©. 108. 
(2) 5 0. C. 187, 
(3) 6 O. 0, 94. 
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have a permanent heritable interest in land 
under a grant and no right of re entry is 
reserved to the grantor it must, I think, be 
presumed that the interest is transferable,” 
Lam not prepared to accept this dictum as: 
being one of general application and f oertain- 
ly sonld not apply it in the sase of a deed 
which, as in the present instanoe, purports 
to be nothing more nor less than a perpetual 
lease. In thecase of shkankalap grants there 
may perhaps besome reason for attributing 
to the grantor an intention to give a trans- 
ferable right because under the customary 
law it is understood generally that’ shankalap 
tenureis an under-proprietary tenure; but I 


‘am not prepared to allow that in construing 


a deed the terms of which appear to meto he 
slear enough and which purports to be nothing 
more than a deed of lease it is permissible to 
attribute to the lessor an intention to confer 
rights of transfer unless, as I have already 
observed, there are express words to that 
effect or unless such an intention is necessari- 
ly implied in the language of the grant. On 
my interpretation of this document the right 
of Bindeshuri Lal and his succersgors-in- 
interest is clear enough. They are perpetual 
lessees entitled to hold from generation to 
generation upon payment of Rs. §0 Govern- 
ment revenue into the Treasury plus Rs. 12 
per annum to the superior proprietors by way 
of malikana and it is not to be denied that they 
have certain rights of transfer or assignment 
rights which are allowed to them by Statute 
and no others. ButI am bound to hold 
in view of the definition of the term “under- 
proprietor” and of the law relating to under- 
proprietary tenures as well settled in this 
Court that this document of the 4th of March 
1901 did not confer upon Bindeshuri the 
status of an under-proprietor. I think, 
therefore, that in these proceedings that 
the plaintiffs were entitled to have a declara- 
tion tbat the defendants have no proprietary 
nor under-proprietary rights in the land re- 
ferred to in the suit. As regards the ad- 
missions made by the plaintiffs in the sourse 
of the proceedings which were taken in the 
Revenue Court for the purpose of having 
the entries in the registers corrected I have 
already referred to them. The plaintiffs 
acknowledge that the admissions were made 
under a mistake of law and on my interpreta. 
tion of the document which I have just set 
out it must, 1 think, be held that there 
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was a mistake of law on the plaintiffs’ 
part. The question of the plaintiffs’ mis- 
take is only of importance in considering 
the matter of costs; and as it is apparent 
that it was the plaintiffs’ 
contributed in a large degree, if not entirely, 
to the wrong entry which is now found in 
the revenue record I consider they are not 
entitled to any costs in any of the three 
Courts through which this case has gone. 
I, therefore, allow the appeal and grant the 
declaration sought for tn the plaint, but I 
allow the plaintiffs no costs in any of the 
three Courts. 
Appeal allowed. 


CALCUTTA HIGH COURT. 
ÅPPEAL FROM ORIGINAL Ogper No, 407 
or 1915. 

March 15, 1915. 
Present:— Mr. Justice Teunon and Mr. 
Justise Newbould. 
TAIMUDDI BEPARI AND anotaer— 

JUDGMENT- Destors—~ APPELLANTS 


versus 
Sheikh LAKPAT BEPARI—Dzecxuzs.Houper 
— RESPONDENT. 


Civil Procedure Code (Act V of 1908), O. XXI, r. 90 
—Execution—Sale—Ivregularity, efect of-—Sale, 
whether can be set aside. 

An execution sale cannot be set aside on the 
ground of irregularity under Order XXI, rule 90, 
Givil Procedure Code, if there is nothing to warrant 
the necessary or at least reasonable inference, that the 
inadequacy of price was tho result of the irregularity. 
[p. 218, col. 2.] 

Appeal against the order of the Second 
Subordinate Judge, Dacca, dated the 29th 
June 1915. ; 

FAOTS material to the report will appear 
from the judgment of the Subordinate 
Jadge which was as follows:— 

45 = d | . . 

This is an application to set aside the sale 
onthe grounds (1) that the hour of the 
sale was not mentioned; (2) that no sale- 
proclamation was published and the pro- 
perties were, therefore, sold for inadequate 
values at the sale. 

Point No. 1. 

The order-sheet of the execution case 
shows that on the 12th September 1914 
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the sale was postponed tothe 12 o’clook on 
26th Ostober 1914 at the instance of the 
judgment-debtors. On the 26th Ostober 
1914 the judgment-debtors presented another 
petition to postpone the sale so that they 
might pay off the decree, but their petition 
was rejected and the properties were sold 
on the 2nd.November 1912 within 7 days 
from the date of 26th October 1914, and 
the Courtdid doso ir order to enable the 
judgment-debtors to pay off the decree 
within those 7 days and the Court was 
competent to postpone sale from day to 
day within 7 days without the necessity of 
a frash sale proclamation. So the ruling 
in Bhikari Misra y, Rani Surja Mont Pat 
Maha Dat (1) has no application in this 
case. 


As to the second point.—The record of the 
execution case shows that the judgment- 
debtors objested to the values of the 
properties to be sold, and the properties 
were allowed to be advertised for sale 
with the values as stated by the judgment- 
debtors, So the decree-holder had not the 
intention to suppress the notice to determine 
such values, and snch notice gave the 
judgment-debtors an opportunity to be 
on the alert for the sale which was to 
follow the notice. From the deposition of 
Taimuddi Bapari, judgment-debtor, it ap- 
pears tnat he knew of the non-publication 
of the sale proclamation and with such 
knowledge he repeatedly put in petitions for 
postponements offering to allow the. sale 
without fresh proclamation. His conduct 
amounts toa waiverasto the factum of 
service or its regularity, formality and 
legality. If he had not such knowledge of 
publication or non-publication, there could 
have been no waiver. The decree-holder 
relied on Girdhari Singh v. Hurdeo Narain 
Sahoo (2), Raza Thakur Barkam v. Ananta 
Ram Marwari (3), Dhanukdhari Singh v, 
Nathima Sahu (4) in support of this view 
of thelaw. Again, the evidence of factum 
of publication of the sale proclamation seems 
to be more reliable, and the conduct of 
the parties lends support to it. The evidence 


(1) 6 ©. W. N. 48; 

(2) 3 I. A. 230; 26 W. R. 44; 3 Sar. P. ©. J, 6:97; 
Suth, P. C.J. 294; Bald. 12, 

(3) 2 0. L. J. 534, 

(4) 11 C, W. N. 848; 6 C, L. J. 82 
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of its non-publication does not seem to be 
convincing. The witnesses in proof of such 
evidence of negative character are not 
independent and reliable. Then, again, the 
properties were subject to two previous 
mortgages of Rs. 2,000 principal with 
Ra, 4,500 as interest and Rs. 3,000 respec- 
tively. The evidence as to the values of the 
properties which the judgment debtor has 
adduced, is not reliable in the absence of 
documentary evidence available. The 
Sthith furd Exhitit 1 does not bear the 
signature of its scribe. Ibis only corrobora- 
tive evidence. Its scribe is dead. It dces 
not seem fo have been prepared in ordinary 
course of business. 

On the above grounds I am inelined to 
decide both the grounds against the applicant. 
So ordered that the application is rejected 
with costs. Pleader’s fee for each party is 
Rs. 16.” | 

Babu Surendra Nath Guha, for the Appel- 
lants. 

Babu Upendra Lal 
Respondent. l 

JUDGMENT.—This is an appeal against 
the order of the Subordinate Judge, Second 
Court, Dacca, dated 29th June 1915, refusing 
an application under Order XXI, rule 90 
of the Code of Civil Procedure for setting 
aside the sale of certain properties of the 
appellants in execution of adesree obtained 
against them by the respondents. The cone 
tention of the appellants is that property 
worth over Rs. 17,000 has been bought by 
the decres-holder respondent for Rs. 4,950 
and that this inadequacy of price is 
due to material irregularity in conducting 
the sale. Before the lower Court it was 
sought to prove that there had been no 
publication of the sale proclamation but this 
point was not pressed before us. As regards 
the other point that was taken in the lower 
Court itis conceded by the learned Pleader 
for the respondent that the omission of the 
Court to specify the hour of sale, when the 
sale was adjourned, amounted to an 
irregularity but he supports the decision on 
the ground that the price was not inadequste. 
The evidence has been read to us and we 
see no reason todiffer from the finding of 
the learned Subordinate Judge that the 
oral evidence as to the value of the properties 
sold, is not reliable. The question whether 
the properties are subject to a yalid mort- 
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gage is a point in dispute between the 
parties that has not been decided in these 
proceedings but, whether the judgment- 
debtor’s assertion that the properties are 
not mortgaged be true or nof, the fact 
that such an assertion had been made, 
would discourage intending purchasers. On 
the evidence we are, therefore, unable to 
hold that the price fetched is inadequate 
but, even if we held to the contrary, the 
appeal would still failon the ground that 
the only irregularity proved, did not result 
in theinjury suffered in that view by the 
appellants. The present case resembles 
that of Mahabir Pershad Singh v, Dhanuke 
dhari Singh (5),and after considering the 
circumstances and facts of the present case 
we are of opinion, as- the learned Judges 
were in that case, that there is nothing to 
warrant the necessary, or at least reasonable, 
inference that the inadequacy of price, if 
there were any, was the result of the admit- 
ted irregularity. The learned Pleader for 
the respondent undertakes that if the sale 
stands, his client will enter full satisfaction 
of the decree in execution of which the pro- 
perty was sold. 

We accordingly dismiss this appeal but 
under all the circumstances without costs. 


Appeal dismissed. 
(5) 8 C. W. N. 696; 81 C, 815. 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 

First Crvin APPRAL No, 45 or 1916, 
January 16, 1918. 
Present:—Mr, Stuart, A, d. O. 
and Mr, Kanhaiya Lal, A. J. O. 
Musammat LAKSHMI KUNWAR 
DereNDANT—APPELLANT 
UOTSUS 
Srimati Rant MURARI KUNWAR 


AND OTHERS~—PLAINTIFFS~— RESPONDENTS 

Civil Procedure Code (Act V of 1908), s. 92— Trust, 
public, for religious purposes—Endowment, deed of, 
silent as to nature of trust— Circumstantial evidence, 
weight of—Proof, nature of—Persons having right to 
worship in public temple, position of—Trustee not 
guilty of mismanagement or misappropriation— Scheme 
for better management of trust—Court, discretion of, 
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Where a deed of endowment did not expressly 
state whether the temple built by the executant was 
intended for private or for public worship, but it 
was found from extrinsic evidence that the executant 
was anxious to obtain religious benefit for her soul, 
that the temple had been from its very beginning 
open to the public for worship and that the custom- 
ary religious festivals had been celebrated therein 
in a public manner: ‘ 

. Held, that under the above circumstances, the trust 
must be taken to be a public trast created for 
religious purposes. [p. 215, col. 1.] 

Persons having a right to perform worship in a 
temple intended for public worship, are competent 
to institute a suit under section 92, Civil Procedure 
Code [p. 215, col. 2.] 


Where a Court does not find a trustee to be guiliy 
of neglecting the trust or misappropriating its 
property, it has nevertheless full discretion 
to frame a scheme for the better management of 
the trust if under the circumstances such a course is 
eT tobe in the interests of the trust. [p. 216, 
col. 1. 


_ Appeal from tke decree of the Additional 
Judge, Fyzabad, dated the 21st February 1916, 


The Hon’ble Pandit Gokaran Nath Misra 
and Babu Mahendra Deo Varma, for the 


_Appellant. 


Messrs. A. P. Sen and H. K. Ghosh and 
Babu Salig Ram, for the Respondents. 


JUDGMENT.—This appeal arises out of 
a suit brought by the late Raja Udai Pratab 
Adya Dat Singh, O.S. I, of Bhinga, now 
represented by his. widow, and three other 
persons for the removal of Musammat 
Lakshmi Kunwar frcm her position as a 
trustee and manager of a temple at Ajudhia 
and the property appertaining to it. Tke 
temple aforesaid was constructed by Thaku- 
rain Sakbraj Kunwar, the Taluqdar of 
Deotaha. At the time of the Summary Set- 
tlement, the Deotaha Estate was incorporated 
with that of Bhinga. In 1871 Thakurain 
Sukhraj Kunwar succeeded in establishing 
her right to the Deotaha estate and obtained 
possession thereof under a decision of their 
Lordships of the Privy Council in Musammat 
Thukrain Sookraj Koowar v § Government 


‘ (1). The construction of the temple was 


started in 1£57 and completed in 1861. 

On the 21st May 1272, Thakurain Sukhraj 
Kunwar executed what she described as a 
muafi-nama or deed of muafi grant, entrust- 
ing the village Dharm Nagar, forming part 
of the Deotaha estate, to her family guru or 
preceptor Mahant Rangrajpat for the pur- 


(1) 14 M. I. A, 112; 2 Sar. P, O d, 705; 20 E. R. 728, 
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pose of providing for tha performance of the 
worship of and the offering of bhog or food to 
the deity installed in the temple and ` 
authorising him and his suscessors to collect 
the rents thereof without any liability for the 
payment of the revenue and to apply the 
same to the purposes of the trust. By the 
said deed she directed her heirs and de- 
scendants for all generations to come not to 
interfere with the collection of the rents of 
the village, which was set apart for the said 
purposes. On the same date she executed 
a Will, by which she bequeathed the rest of 
her estate to Raja Udai Partab Adya Dat 
Singh of Bhinga. 

On the 2nd June 1575 the lady died with- 
out leaving any issue., It is not denied that 
Rangrajpat remained in possession of the 
temple and of the village endowed for its use 
till his death in 1888. He was succeeded in 
the management by his son Rasikrajpat alras 
Babbanpat, who died in 1905, and was 
succeeded in turn by his widow Musammat 
Lakshmi Kunwar, the present defendant- 
Between 1893 and 1911 several 
attempts were made by the Court of Wards 
in charge of the Bhinga estate and after 
its release by the ‘Raja of Bhinga to obtain 
possession of the village and the temple, but 
they were unsuccessful. A suit filed by the 
Court of Wards in 1893 was dismissed on 
the ground that the Court in which it was 
instituted, had no jurisdiction to entertain it 
(Exhibit A 6). Another suit dled by the 
Conrt of Warda in 1897 was similarly dis- 
missed on the ground that the deed 
of 21st May 1872 created an endowment for 
a public religions purpose and that no suit 
was maintainable except in accordance with 
section 539 of the then Code of Civil Proce. 
dure (Exhibit 83). In 1911 a suit brought 
by ‘the Raja of Bhinga for possession of 
certain buildings appertaining to the temple 
was withdrawn, In 1904 the Raia, however, 
succeeded in obtaining a decree for the 
resumption of the village Dharam Nagar 
under section 107, clause (E), of the Oudh 
Rent Act, thereby depriving the temple of 
the main source of its income, which was 
derived from that village. | 

In the present suit the plaintiffs seek to oust 
the defendant from the management of the 
temple and the buildings appertaining thereto 
alleging that the defendant has been mis. 
managing the trust, neglecting to keep 


Vol, XLV] 
LAKSHMI KONWAR V, MURARI KUNWAR. 


accounts and disregarding the regular per- 
formance of worship and the celebration of 
the customary festivals, and that she had 
misappropriated jewellery, clothes and other 
valuable furniture appertaining to the temple. 
It is also asserted that she is an illiterate 
pardanashin lady about 70 years old and 
consequently incompetent and unfit for the 
office and duties appertaining to the trustee 
of a temple. The learned Additional Judge 
exonerated her from the charge of neglecting 
the trust and misappropriating its property; 
but in the interests of the trust framed a 
scheme for the better administration of the 
trast, giving the defendant a position on the 
board of trustees. 

The defendant seeks to challenge the 
decree passed by the Court below on three 
grounds. In the first place, she contends 
that the plaintiffs other than the Raja Bhinga 
had no right to institute the suit inasmuch 
as they were not interested in the object of 
the trust. In the second place, she contends 
that the trust was a private trust in regard 
to which the Court had no power to interfere 
under section 92 of the Code of Civil Proce- 
dure. Inthe third place, she argues that 
on the finding that she had committed no 
breach of trust, she orght not to have been 
deprived of her power of management. 

In the written statement, filed by her in 
the Court below, she had denied the existence 
of a trust of any kind whatsoever saggesting 
that the temple had been made over to her 
father-in-law Rangrajpat Tewari, by Thaku- 
rain Sukhraj Kunwar, but no such position 
has been taken up in this Court. In the 
deed of endowment, executed by Thakurain 
Sukhraj Kunwar, it is} not expressly stated 
whetber the thakurdwara or temple built 
by her was intended for private or for public 
worship; but from the circumstances admitted 
by the witnesses of either party, that the 
temple has been from its very beginning open 
to the public for worship and that the custom- 
ary religious festivals have been celebrated 
therein in a public manner, there can be no 
doubt as to the intention of the author of the 
trust. The lady lived in Bhinga.- The 
temple was constructed in Ajudhbia, a place 
of pilgrimage. The lady had no issue and 
was obviously anxious to obtain religious 
benefit for her soul. The temple forms the 
main structure in a set of buildings in one of 
which she herself lived in the latter days of 
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her life, looking after the performance of 
worship, and died. In the written state- 
ments filed by Rasikrajpat, the husband of 
the defendant-appellant, in the previous suits, 
it was distinatly admittsd that the trust wag 
not a private trust. In her own statement 
in one of the previous suits, the present defend- 
ant-appellant admitted that Thakurain 
Sukhraj Kunwar had told her that she had 
built the temple for the publie benefit and to 
perpetuate her name (Exhibit 10). In her 
statement in this case she similarly admits 
(O. P. 288) that the temple was sonstructed 
for being visited by the Hindu public 
and that no restriction was placed on 
visitors. Several witnesses of the defendant- 
appellant, including Banke Behari Lal (O. 
P. 184), Mahabir Prasad (O. P. 193), 
Shambbhu Nath (O. P. 201) and Jai Dayal 
(O. P. 220), also admit that the temple is 
open to the Hindu publies like the other 
temples at Ajudhia. The evidence adduced 
to show that a gift of the temple was 
made in favour of Rangrajpat after it was 
completed, was rightly disbelieved by the 
learned Addificnal Judge. In Mohan Lalji 
y. Tikatt Sri Gordhan Lalji (2) their 
Lordships of the Privy Conneil pointed out 
that apart from positive testimony of the 
point the performance of the worship of 
an idol in accordance with the rites of 
the seot for whose benefit it was hell, 
might be treated as good evidence of de- 
dication, and the ordinary rule of the 
Hindu law, relating to the descent of private 
property, would not apply to the temple, 
where such worship was sondusted. T'he 
evidence led in the oase sufficiently justifies 
the finding of which the learned Additional 
Judge has arrived. 


The next question is whether this temple 
basing one intended for public worship the 
plaintiffs other than the Raja of Bhinga 
were suffisiently interested in its proper 
management to entitle them to brine the 
suit. Section 539 of the old Code of Civil 
Procedure required that the persons who 
would have aright to sue under that saction, 
would have a direct interest in the trast: 
but the word “direct” was taken ont by 
Act VII of 1883. The inference as pointed 


(2) 19 Ind. Cas. 327; 35 A. 283; 17 C. W. N 741; 11 
A.L. J. 546; 170. D.J. 612; 15 Bom. L R. 66; 11913) 
M. W. N. 53d; 14 M. L, T, 27; 401. A. 97 (PB, C.). 
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out in Sajedur Raja Chowdhury v. Gour 
Mchun Das Baisknav (3), is that the Legis- 
lature intended to allow persons having 
the same sort of interest, that is, sufficient 
under section 14 of Act XX of 1863, 
to maintain a suit under section 539. In 
Jawahra v. Akbar Husain (4) and Jugalkishore 
v. Lakshmandas Raghunuthdas (5), it was 
accordingly held that any person having a 
right to use a mosque or a temple for 
purposes of devotion was entitled to seek 
a proper administration of the trust and to 
prevent its breach. 

Plaintiffs Nos, 2 to 4 are as much 
interested in the !proper management of 
the trust as plaintiff No, 1, for they have 
a right to perform worship in the temple 
whenever they visit Ajudhia, and as the 
suit was filed with the leave of the Legal 
Remembrancer, the Court below had ample 
jurisdiction to entertain it. 

In regard to the alleged breach of 
trust, the learned Additional Judge finds 
that the defendant-appellant kept no ascounts 
of the income, derived from the temple, 
that she allowed one of her relations to 
live in one of the buildings attached to 
the temple presumably withont the pay- 
ment of any rent, that the paintings inside 
the temple had been neglected, and that 
a crack was noticeable in the gate, leading 
to the temple. He exonerates the lady from 
the charges of misappropriation of jewellery 
and furniture belonging to the temple and 
the neglect of worship and the celebration 
of the customary festivals. The small funds 
at the disposal uf the lady after the temple 
was deprived of its main income from the 
village Dharam Nagar by the Raja of 
Bhinga, are probably responsible for the 
expenditure in connection with the temple 
having to be kept within the narrowest 
limits. But in the interest of the proper 
administration of the trust, it is desirable 
that an account should be kept of such 
income, 48 may be realized, and of its 
being put to the best use. A person, 
who has no business in connestion with 
the temple should not, moreover, be allowed 
to stay in its precincts without paying any 


(3, 24 O. 418; 12 Ind. Dee. (x, s.) 946. 

(4) 7 A. 178; A. W. N. (1884) 324; 4 Ind, Dec, 
(x. 5.) 390 s 

(5) 23 B. 659; 1 Bom. L. R. 118; 12 Ind, Deo, (N, 8,) 

Q. 
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rent. The position of the defendant as an 
illiterate pardanashin lady of an advanced 
age and protracted to some extent by 
disease also renders it desirable that the 
management of the trust should be placed 
cn a sourder footing. Sbe has no male 
issue, Who can help her in the manage- 
ment of the trust, and we agree with the 
learned Additional Judge that a Committee 
should be placed in charge of the temple 
with a representative of the family of the 
founder of the trast and another representa- 
tive from the family of Rangrajpat the 
family preceptor and a third selected from 
among the respectable Hindu residents of 
Ajudhia or Fyzabad. Rangrajpat has, how- 
ever, no male descendant alive. and it does 
not seem desirable that after the death of 
the defendant either her widowed daughter 
or her widowed daughter-in-law should 
nesessarily be accorded a position on the 
board of trustees. Rangrajpat had four 
brothers, from among whose descendants a 
suitable representative can be selected to take 
up the place of the defendant when it falls 
vacant, 

The plaintiffs have filed certain cross- 
objections, impeaching the findings, af which 
the learned Additional Judge has arrived, 
and questioning the propriety of the scheme 
which he has framed. We do not think 
that any of these objections, except in so far 
as they have already been dealt with above, 
are entitled to any weight. In deference to 
the wishes of the founder of the trust and the 
interest whish the defendant has shown in 
preserving the trust property, we do not con- 
sider it desirable to remove her entirely from 
the management. Her position asthe widow 
of the family preceptor will exert an influence 
for good in favour of the temple, while her 
absence may alienate the sympathies of many 
by whom Rangrajpatand his family were held 
in very high esteem. We append a scheme 
for the administrationof the trust which modi- 
fies the ssheme framed by the learned Addition. 
al Judge in a few particulars and, subject to 
that modification, we dismiss the appeal and 
disallow the cross-objections, directing the 
parties to bear their own costs through. 
out. A copy of the scheme will be sent 
to the members of the Committee for in- 
formation and necessary action. 

+ * * * * % 


Appeal dismissed, 
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RAGHOEBA V, PALHOBA., 


NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 
Seco Civin Appgat No. 202-B or 1905. 
January 15, 1907. 
Present: —Mr, Stanyon, A. J. C. 
RAGHOBA AND OTHERS ~APPEOLANTS 
VErsts 


PALHOBA—Responpenr. 

Possession, value of-—Adverse possession of co-owner 
— Revenue record in Berar, correctness of —Presumption, 

Where nothing else is known, the parson in posses- 
sion of property is presumed to be the owner. 

Though the revenue record in Berar is not support- 
ed by a statutory presumption like a Record of Right 
in the Central Provinces, an entry in the Record of 
Rights does raise a presumption, and the presumption 
arising from pussession is weakened considerably if 
the person in possession fails to explain an adverse 
entry and is unable to state the origin of the 
possession by virtue of which he claims an adverse 
title to the recorded holder. 

The possession of one co-owner even over the 
whole co-parcenary, is not prima facie adverse to the 
other co-owners. 

Though a certainlease may be inadmissible in proof 
of its terms, it may still be used to prove the relation- 
ship of landlord and tenant. 

Augustien v. Challis, (1847) 1 Ex, 279 stp. 280; 
37 L. J. Bx, 73; 154 E. R. 118; 74 RR. 670, Kedar 
Nath Joardar v. Shurfoonnissa Bibee, 24 W. K. 426, 
followed. 


Appeal from the decree of the Court of the 
Additional District Judge, East Berar, dated 
the 7th August 1906, 
` Mossrs. J. Mitra and V. R. Diæit, for the 
Appellants, ; , 

Mr. A. C. Roy, for the Respondent. 


JUDGMENT.—I think this case must 
go back for a fresh decision on the merits. 
The first Court made the mistake of treat- 
ing @ revenue record as all but absolute 
proof of. title. The Additional District 
Judge, in pointing out this error went 
to the opposite extreme of brushing the 
record aside asof no value whatever. The 
plaintiff’s possession was held proved and 
that without further consideration was taken 
to have established plaintiff’s title though 
it was admitted that plaintiff could not show 
how his possession began. It is of conrse 
the law that where nothing else is known, 
the person in possession of a property is 
presumed to be the owner. But here we have 
first a revenue record which shows the land 
in dispute to be the holding of axdther 
person, Thisis not supported by a statutory 
presumption like a Record of Right in the 
Central Provinces. Bat it does not follow 
from the a53ence of such enactment that the 


‘with himself, 
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entry raises no presumption, or even that it 
raises a weak presumption. It must betaken 
that the Revenue Authorities in Berar took 
reasonable steps to secure that their records 
were correct as to facts, and the entry in 
this case certainly weakens considerably the 
presumption in favour of the possession cf a 
plaintiff whodoes notexplain the entry and 
is unable to state the origin of the possession 
by virtue of which he claims an adyerse 
title to the recorded holder. Next there is 
an admission by the plaintiff pointed out in 
the judgment of the first Court, that defend- 
ants predecessor-in-title was a co-oecupant 
This admission is of itself 
sufficient to destroy the presumption upon 
which the lower Appellate Court has decided 
the case, because the possession of one co- 
owner even over the whole co-parcenary, is 
not prima facie adverse to the other co-owners. 
The case really wants careful enquiry, in 
order to ascertain whether defendants are 
speculative purchasers of a long definite hold- 
ing or the plaintiff is endeavouring to appro- 
priate the neglected heritage of a co owner. 
It may be well to note that though the 
alleged lease may be inadmissible proof of 
its terms, and incapable of affecting the 
property in the way a valid lease would 
have done, it may still be used to prove 
that the relation between plaintiff and 
defendant’s predecessor was one of landlord 
and tenant. This has been held to be the 
law in England Augustien v. Ohallis (1) and 
also the law under the Evidence Act in India, 
Kedar Nath Joardar v. Shurfoonnissa Bibee 
(2). For the reasons given, the decree appeal- 
ed against is reversed and the case is re- 
manded for a fresh decision on the merits. 
The sppellants will be given the usual 
refund certificate. Other costs in this Court 
will abide the result. 


Case remanded, 
(1) (1847) 1 Ex. 279 at p. 280; 17 L. J. Ex. 73; 154 
E. R. 118; 74 R. R. 670, 
(2) 24 W. R. 425. 


218 
BALDEO BAKHSH V, PAHLAD SINGH, 


OUDH JUDICIAL COMMISSIONER’S 
COURT. ; 
Seconp Renr APPRAL No. 58 or 1917. 
. November 7, 1917. 
| Present:—Mr. Lindsay, J.C. 
Thakur BALDEO BAKHSH-——PLAINTIFR— 
APPELLANT 
VETSUS 
Thakur PAHLAD SINGH—Derenpast— 


RESPONDENT. 

Res judicata—Profits, suit for —Sir and khudkasht, 
profits of, rate of. 

A decision ina previous suit for profits between 
the co-sharers of a village that the sir and khudkasht 
of a particular co-sharer yielded profits at a certain 
yate in the years in suit, does not operate as res 
judicata in a subsequent suit between the same co- 
sharers for profits in respect of other years. 


Appeal from tke deorce of the District 
Judge, Sitapur, dated the 15th May 1317, 
upholding the order of the Deputy Collector, 
Sitapur, dated the 13th February 1917. 


Babu Ishwart Prasad, for the Appellant. 


‘JUDGMENT.— The only question which 
‘arises for decision in this second appeal is 
with regard to the manner of taking account 
‘between the parties. The suit was a suit 
between co-sharers for profits and there is 
no dispute. that the defendant-respondent 
Pahlad Singh is in possession of certain lands 
an sir and khudkasht. It is on the basis of the 
profits of these sir and khudkasht lands that 
the account has to be settled between the 
parties and the argument for the appellant 
here is thatin estimating the profits the 
account should be madeupon the basis 
that the land yields profit atthe rate of 
Re. 1-6-0 per kachcha bigha. It is claimed that 
ina previous litigation between the parties 
with: respect to other years than the year 
now in suit, this rate was adopted by the 
Court in making up the account and so the 
contention is that on the principle of 
res judicata the same rate ought to be applied 
in the present instance. The learned 
Judge of the Court below has met this 
argument by saying that any previons de- 
cision of the Court laying down a uniform 
rate of Re. 1-6-0 per kacheha bigha could not 
be treated to be binding on the parties be- 
gause in suits for profits what has to be 
looked atis the amount of the actual profits 
“during the years in suitand the proportion 
in which those profits must be divided. I 
have looked at the previous decision which 
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was relied upon by the plaintiff for the pur- 
pesa of enforcing the principle of res judicata. 
It certainly appears to me that it has never 
been laid down by any Court that in all 
suits between these parties for profits the 
rate of profit is to be calculated on the 
basis that each kachcha bigha of land in the 
occupation of the defendant yields a profit of 
Re. 1-6-0 a year. I understand from the 
judgment whieh I have perused that all 
that was found, was that during the years 
then in suit this was a reasonable rate to 
assnine in the case of str and khudkasht lands 
occupied by the defer dant-respondent Pablad. 
The profit of any particular land may vary 
from year to year and it may very well 
be, as I pointed out to the learned Connsel 


for the appellant, that lands which a few ` 


years ago might reasonably be sharged at 
the rate’ of Re. 1-6-0 per kachcha bigha 
might now, in view of altered cironmstances, 
be liable to ba charged at the rate of 
Rs. 3, I think the res judicata argument is 
altogether untenable in tbe case and that 
the Courts below were right in making up 
the account on the basis of the actual profits 
during the years in suit calenlated on the 
actual rent rates prevailing in the village 
. during the period which the anit covers. 
This ia the only point which has been 
argued before me and I think the apreal 
must fail. The decision of the Court below 
appears to be quite correct. I _dismiss the 
appeal. No order as to costs as the defendant- 
respondent has not entered an appear- 
ance, a 
Appeal dismissed. 


A ete i R, 


PATNA HIGH COURT. 
Seconp Civit Apprat No. 393 or 1915. 
“December 6, 1916. 
Present:—Sir Edward Chamier, KT., 
Chief Jastice, and Mr. Justice Roe. 
JANG BAHADUR LAL —Oaszsgrcror— 
APPELLANT 
Ver BUS 
PALTU TEWARI— Pettttonsr— 


RESPONDEAT. ` 
Hxecution— Suit against lunatic -Court refusing 
to appoint guardian ad litem—Decree passed— 
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Representative of lunatic, whether can object to decree 
in emeqRtion. 

Where a suit is brought against a person of 
unsound mind and the trying Court is asked to 
appoint aguardian of the lunatic for the purposes 
of the suit, but refusesto do so and passes 
a decree against the lunatic, the representative of 
the lunatic after his death cannot raise an objection 
in the execution Court that the decree was null and 
void and could not be executed. 

Sesond appeal against the decision of the 
Subordinate Judge, Muzafferpore, reversing 
the order of the Munisf, lst Court, Muzaffer- 


pore, 


FACTS.—A suit was brought against one 
Bom Bahadur and others in 1901. Inthe 
plaint Bom Bahadur was deseribed as a 
person of unsound mind and a prayer was, 
therefore, made to .appoint his brother 
Jang Bahadur as his guardian. The Court 
by an order dated 19th Desember 1901, 


held that Bom Bahadur had not been ad- 


judged a lunatic under Act XXXVI of 1858 
and that, therefore, the plaintiff had no 
right to have him represented by another 
person in the suit. In adopting this 
course the Court relied upon Uma Sundari 
Dasi v. Ramji Haldar (1) and Jonnagadla 
Subbaya v. Thetiparthi Senadala Buthaya 
(2). The Court theresfter proceeded to 
pass a deeree in favour of tbe plaintiff 
and against the lunatic. Applications 
for execution were made against Bom 
Bahadnr without any objection having 
been made as to the invalidity of the 
decree. Bom Bahadur died and the decree 
was then sought to be executed against 


his brother Jang Bahadur as his re- 
presentative Jang Bahadur objected 
among .other grounds that the decree 


sould not be executed as if was on the 
face of it null and void having been 
passed against a person of unsound mind 
without the appointment of a guardiau 
ad litem. The Munsif in whose Court the 
execution application was pending, relying 
upon Purna Chandra Kumar v.  Bejoy 
Chand (3) and Rojani Ranta Bhowmik 
v. Karumat Ali (4), allowed the 
objection and rejected the application for 


(1) 7.0. 242;9 0. L. R. 18; 3 Ind. Dec, (x. s.) 
WO 6 M. 380; 7 Ind. Jur. 414; 2 Ind. Deo. (N. B.) 

(3) 18 Ind. Cas. 859; 170. W. N. 549; 18 €. b. J. 
w 5 Ind. Cas. 523: 14 0, W. N. c. (100), 
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execution. The Subordinate Judge in 


appeal reversed the rder of the learned 


Munsif. A second appeal was preferred 
against the order of the Subordinate Judge to 
the High Court. 

Mr, Lachmt Narain, for the Appellant. 

Mr. Atul Krishna Roy, for the Respond- 
ent. 

JUDGMENT, 

Roz, J.—The only point for desision in 
this case is whether it having been brought 
to the notice of the Court trying an action 
that one of the defendants in the action 
was of unsound mind, and the Court 
having nevertheless insisted upon going 
on with the suit withont appointing a 
next friend, the representative-in-interest 
of the person alleged to be of unsound 
mind, can after his death assail the decree 
made against such person. It is obvious 
that the point having been taken in the 
trial of the suit and having been decided 
against the person alleged to be of un- 
sound mind, the same question cannot 
possibly be raised in execution. This appeal 
should be dismissed with gosts. ° 

Cuamier, CO, J.—I agree. The Munsif 
who tried the case applied the law as it 
had been laid down in decisions which 
were then in force and which were 
binding upon him. This appeal must be 
dismissed, 


Appeal dismissed, 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 
EXECUTION oF DECREE APPEAL No. 8 
or 1917. 
June 7, 1917, 
Present:— Pandit Kanhaiya Lal, A. J.C. 
Raja DEBI BAKHSH SINGH 
AND ANOTHER—JUDGMENT-DEETORS—- 
ÅPPELLANTS 
VETsus 
BED NAT H— DECREB. HOLDER— 


RESPONDENT, 
Oudh Land Revenue Act (XVII of 1876), s. 174 
scope of—-Execution of decree-Decree on contract 
entered into while estate under Court of Wards’ superine 
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tendence— Property purchased from profits of estate 
after release from superintendence of Court of Wards, 
attachment of— Court of Wards superintendence, release 
From, effect of. 

The language used in section 174 of the Oudh 
Land Revenue Act points to the property which was 
actually under the superintendence of the Court of 
Wards and not to any profits that may be derived 
therefrom after its release or to any acquisition 
made from the same, 

Property purchased by a person from the 
profits realised by him from his estate aftor 
its release from the superintendence of the Court 
of Wards, is Hable to attachment in cxecution of a 
decree obtained against him in respect of a contract 
entered into while his estate was under the superin- 
tendence of the Court of Wards. 


Appeal against the order of the Sub- 
ordinate Judge, Sitapur (Taksil Biswan), 
dated the lst March 191 . 

The Hon’ble Pandit Gokaran Nath Misra, 
for the Appellants. 

Mr, A. P. Sen, for the Respondent. 

JUDGMENT.—The question for son- 
sideration in this appeal is whether pro- 
perty acquired by a person after the release 
of his estate from the Court of Wards is 
liable to attachment in execution of a 
decree obtained against him in respect of 
a contract entered into while his estate 
was under the superintenaence of the Court 
of Wards. The estate, in the present in- 
stance, was released from the superintend- 
ence of the Court of Wards in 1895. The 
property in question was purchased in 1909. 
It is not disputed that the purchase was 
made from the profits, realized by the 
debtor, from his estate after its release 
from the superintendence of the Conrt of 
Wards. 


The learned Counsel, who appears 
for the judgment-debtors, contends that 
the protection afforded by seation 


174. of the Oadh Land Revenue Act (XVII 
of 1876) extends as much to the estate as 
to the profits which may be realized from 
the same after its release or to any acquisi- 
tion made therefrom. But section 174 
extends the protection only to ‘such pro- 
perty”? as was actually under the super- 
intendence of the Court of Wards. Any 
profits aceruing from the property after 
its release would be absolutely at the 
disposal of the holder of that property, 
and he would be at liberty to apply the 
same in paying his old debts or acquiring 
other property therewith or in any manner 
he likes. 
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lo Jhamman Laly, Himanchal Singh (1) 
it was held that the prohibition contained 
in the second paragraph of sestion 205B 
of Act XIX of 1873, which contained a similar 
provision applicable to what was then known 
as the North Western Provinces, did not 
apply to rerts and profits of property 
which acerned after the release of the 
corpus from the superintendence of the Court 
of Wards. Any acquisition made from 
those profits would similarly be excluded 
from that prohibition. The language used 
in section 174 of the Oudh Land Revenue 
Act points to the property which was 
actually under the superintendence of the 
Courtcf Wards and not to any profits that 
may be derived therefrom after its release 
or to any acquisition made from the same. 
The objest of the provisions, as pointed 
out by their Lordships of the Privy Counsil 
in Debt Bakhsh Singh v. Shadi Lal (2), 
was to protect the property under the supér- 
intendence of the Court of Wards against 
transactions entered into bya person under 
tutelage and against the consequences of 
any execution, in respect of contracts entered 
into by such a person, and so long as the 
tutelage lasts, the property and the profits 
partake of the same character, but when 
it ceases, the protection ends, so far as the 
enlargement of the estate from future profits 
or by acquisition is concerned. Such futnre 
profits do not form acoretions to the estate 
for the purposes of that protection which 
is limited in character. 

The appeal is, therefore, dismissed with 
costs, 

Appeal dismissed, 


(1) 24 A. 136,A. W. N. (1901) 188. 
(2) 33 Ind. Cas. 651; 19 O. C. 65; 14 A. L. J, 477; 24 
J. 15; 
L. 


C. L. 88 A. 271; 20 M. L. T. 58; 20 C. W, N. 170; 
18 Bom. L. R. 412; (1916) IM. W. N. 425; 31 M. L. J. 
12; 4 O. L. J.1; 3 L. W. 5251P. CO). 
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OALCUTTA HIGH COURT. 
APPEAL PRON AppeLLats Decrees No. 2377 
or 1915, 

March 14, 1912. 

Present :—Mr. Justice Fletcher and Justice 
Sir Shamsul Huda, Kr. 
DHARANIKANTA LAHIRI 
CHOWDHUBI-——PLAINTIPE— APPELLANT 
versus 
ISMAIL SHEIKH ANd OTHERS — DEFENDANTS 


~~ RESPONDENTS. 

Landlord and tenant-—Lease to tenant for term wilh 
liberty to landlord to settle land on expiration of term, 
whether confirmatory of pre-existing tenancy. 

A docament which gives the tenant a lease for 
a particnlar term at a fixed rent and which gives to 
the landlord the right atthe expiration cf that term 
to settle the land with whomsoever he pleases, can- 
not be taken as a mere recognition of a pre-oxisting 
tenancy. [p. 222, col. i.] 


Appeal against the deoree of the Special 
Judge, Mymensingh, dated the 16th August 
1915, affirming that of the Assistant Settle- 
ment Officer of that District, dated the 5th 
September 1914, 


FACTS.—The appeal arose out of a proseed- 
ingunder section 105 of the Bengal Tenancy 
Act for settlement of fair and equitable 
rent. The plaintiff prayed for increase of 
renton account of increase of area as well as 
for enhancement on the ground of rise in the 
prices of food crops. The plaintiff produced a 
kabultyat which showed that its term was for 
five years only and there it was stipulatel 
that at the expiration of the term the land- 
lord was entitled to settle the land with any 
body he pleased. The tenants-defendants 
pleaded that they bad been holding these 
jamas at fixed rate of rent from the time of 
the Permanent Settlement and asit had been 
found by them that since 1285 B, 5. they 
were paying the same rent, they claimed the 
banefit of the presumption under section 50 
of the Bengal Tenancy Act. They also 
pleaded that their rentals were consolidated. 
T'he Assistant Sattlement Officer held that the 
tenant-defendant had been paying at uniform 
rates of rent since 1285 B.S. So that they 
were entitled to the benefit of the presamp- 
tion under section 50 of the Bengal Tenancy 
Act inspite of their admission that their 
jotes were “sadharan? (ordinary.) He, 
however, held that the rentals were not oon- 
solidated and heassessed rent on the excess 
area as found by the standard of measurement 
stated in the kabultyat. The learned Special 
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Judge, on appeal, also held thatthe tenants 
were entitled to the benefits of the presumption 
under section 50 of the Bengal Tenancy Act 
and dismissed the appeal. Upon this the 
plaintiff-landlord preferred the present second 
appeal. 

Sir Rash Behari Ghose (with him Babu Sa- 
sankajiban Roy), for the Appellant:—I submit 
that upon the terms of the kabulzyat the tenancy 
was for five years only and the landlord 
could settle the land after the expiration of 
the period with any body he pleased. So the 
tenancy of the defendants created by the 
kabuleyat cannot be said to be a mere recogni- 
tion of a pre-existing tenaney or confirm- 
atory of an old tenancy. Therefore the Courts 
below have erred in holding that thedefendants 
are entitled to the benefits of the presumption 
under section 50 of the Bengal Tenancy Ast. 

Babu Chandrakanta Ghose (with him 
Babu Nilkanta Ghose), for the Respondent.— 
The kabuliyat does not show that by it a 
new tenancy was created. It shows that a 
pre-existing tenancy was recognised or 
confirmed. Both the Courts below have 
found that the tenants had been paying uni- 
form rates of rent from 1285 B. S. onwards 
hence they are surely entitled to the benefit 
of the presumption under section 50 of the 
Bengal Tenansy Act. No variation of rent 
has been proved and the plaintiff has not 
rebutted the presumption arising out of the 
tenancy having been held by the tenants at 
fxed rents since 1285 B. S, Although the 
tenants admit that their jotes were “sadharan” 
that does not, I submit, take away their 
rights to claim full benefite under section 50, 
Bengal Tenancy Ast. 

JUDGMENT. 

FLercasr, J.—This is an appeal from the 
decision of the learned Special Judge of 
Mymensingh, dated the 16th August 1915, 
dismissing an appeal from tbe judgment of 
the learned Assistant Settlement Officer of 
the same place. The only question involyed 
in the appeal is whether the defendants, the 
tenants, are entitled to the presumption men- 
tioned in section 50 of the Bengal Tenanoy 
Act. It is common ground that the tenants 
are holding under the terms of a document in 
writing and the question is whether that 
document was the origin of the tenaney or 
whether it was merely confirmatory of a pre- 
existing tenansy. I have come tothe conelu- 
sion that the document was not contirmatory 


222 
@HASI RAM V, DALEL SINGH, 


2 


nor was the origin of the tenancy under 
which the defendants hold. The term 
granted was aterm of five years and it was 
_ provided by the document that at the expira- 
tion of that term, the landlord would be 
entitled to make a settlement of the land 
with whom he pleased and it seems to me 
quite impossible on those ferms to hold that 
the document which gave tenants a lease for 
a particular term ata fixed rent and which 
gave to the landlord the right at the expi- 
ration of that term to settle the land with 
whomsoever he pleased, can be taken as a mere 
recognition of a pre existing tenancy, It is 
algo to be noticed that under the rent law as 
existed at the time when the kabuliyat was 
executed, there was nothing to prevent a 
tenant from surrendering a right ofoccupancy 
in favour of the Jandlord. Whether the 
bargain that was entered into between the 
parties, was not a prudent one it-is not for us 
to say, but in my opinion, the document 
negatives the presumption under section 50 
of the Bengal Tenansy Act. In that view, 
the present appeal ought to be allowed and 
the case will be sent back to the Court of 
Appeal below for settling the rent. The 
appeal will stand dismissed as against res- 
pondent No. 13 in regard to No. 7 khatian. 
We make no order as to costs, 

SnamsuL HUDA, J.—I agree. 


OUDH JUDICIAL COMMISSIONER’S 
COURT, : 
Sgeconp Civit Apesat No. 341 op 1916. 
August 20, 1917, 

Present: —Mr. Lindsay, J. O. 
GHASL RAM—Puaintivr—APPELLANT 
VETSUS 
DALEL SINGH AND orgurs—Drrenpants— 


RESPONDENTS. 
Civil Procedure Code (Act V of 1908), O. XXI, r, 2 


~-Execution— Satistaction of decree not certified to- 


Court—Decree-holder purchasing property at auction 
sale— Purchase, validity of-—Fraud, 


During the course of an execution proceeding the 


decree was satisfied out of Court but the satisfaction 
was not certified to or brought to the notice of the 
Court. The decree-holder brought an equity of 
redemption belonging to the judgment-debtor to sale 
and purchased it himself, The judgment-debtor 
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then brought a snit- for redemption im respect of 
the property without having got the sale set aside: 

Held, that the execution sale was a nullity inas. 
much as by failing to certify the satisfaction of 
the decree to the Vourt, the decree-hoider had com. 
mitted a fraud on the VLourt, and that therefore the 
jadgment-debtor was entitled to redeem the pro. 
perty, {p. 224, col. 2,] 


Appeal from the decree of ae District 
Judge, Hardoi, dated the 30th June 1916, 
reversing the onder of the Munsif, Bileran. 
dated the 22nd February 1916, 


The Hon'ble Pandit Gokaran Nath Misra, 
for the Appellant. 


Babu Basudeo Lal, for Respondents Nos. 2, 
3, 4 and 5. 


JUDGMENT.—-The facts of this case may 
The matter 
in issue between the parties is the right 
of the plaintiff-appellant, Ghasi Ram, to 
redeem a mortgage which was executed by 
his father Dalip Singh on the 24th of June 
1872. The first four defendants in the 
case are the representatives of the mort- 
gagee. A plea was raised to the effect 
that the plaintiff had no right to redeem 
because the- equity of redemption of the 
property mortgaged, had vested in another 
person Bhikham Singh, who was implead- 
ed as the fifth defendant. Bhikham Singh 
also’ resisted the claim for redemption; 
saying that the right to redeem was with 
bim and not with the plaintiff. The way - 
in which Bhikham Singh came to be in- 
terested in this matter is as follows. On 
the 26th of October 1900 he got a money 
decree against the plaintiff Ghasi Ram 
in the Court of the Munsif of Bilgram. 
That decree was for a sum of Rs, 150. 
On the 13th of April 1904 Ghasi Ram, in 
order to arrange for the satisfaction of 
this decree and in order to discharge certain 
other debts which were owing to him, sold 
certain property, other than the property 
mortgaged, to Bhikham Singh for a sum 
of Rs. 500. It was stated in this sale-deed 
that Rs.150 had been set off on account 
of the money which the vendor owed 
Bhikbam Singh under the Munsif’s decree 
above referred to. After this sele-deed 
had been executed, a dispute arose between 
Ghasi Ram and Bhikham Singh regarding 
ex-proprietary rights. Bhikham Singh took 
up the position that the understanding 
was at the time of the sale that Ghasj 
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Ram was not to retain any ex-proprietary 
rights in the laud sold. On the other 
hand Ghasi Ram’s sase was that he was 
entitled by law to have these ex-proprietary 
rights and that in fact Buiikham Singh 
could not in any way deprive him of them. 
The matter was taken before a Ravenre 
Court and it was desided that Ghasi Ram 
was entitled to ex-proprietary rights After 
this Boikham Singh brought a suit inthe 
Court of the Subordinate Judge of Hardoi 
demanding cancellation of the sale-deed. He 
got a decree in his favour in that Court 
on the 13th of July 1905. Having obtained 
this decree Bhikham Singh then applied 
to execute the Munsif’s decree for Rs. 150 
and made an application for that purpose 
on the 2lst of June 1906. Meantime 
Ghasi Ram had filed an aspəal against 
the decree of the Sabordinate Judge and 
on the 30th of November 1996 the District 
Judge allowed the appeal and dismissed 
the suit of Bhikham Singh for cancella- 
tion of the sale-deed. This crder of the 
District Judge was upheld in appeal by an 
order of this Court dated the 30th of 
May 1907. Notwithstanding the fact that 
Bhikham Singh lost hig case in appeal 
before the District Judge of Hardoi he 
persisted in going on with the execution 
proceedings and on the 20th of Desember 
1906 he had G@hasi Ram’s property brought 
to yale and purchased it himself. The pro- 
perty which was brought to sale on this 
occasion was the property held in mort- 
gage under the deed which had been exe. 
cuted on the 24th of June 1872; in other 
words, as a result of this auction sale 
Bhikham Singh became the purchaser of 
the equity of redemption of the mortgaged 
property now in suit, This sale was ceon- 
firmed hy the executing Court on the 24th 
ef January 1£07. Bhikham Singh never 
applied fcr any asale-certificate until the 
24th of Maroh 1914. The present suit for 
redemption was brought on the 26th of 
August 1915. The Munsif held that Bhikham 
Singh took nothing by his purchase 
of the 20th of Desember 1906 inasmuch 
as he had committed a fraud on the exe- 
cating Court. He, therefore, gave a decree 
for redemption in favour of the plaintiff- 
appellant. This decree has been reversed 
in appeal by the District Judge who was 
gf opinion that the execution-sale was still 
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binding upon Ghasi Ram and that until 
he succeeded in getting if set aside, he 
could uot maintain the present suit. In 
his judgment the learned Judge observes 
that the decree in execution of which the 
sale took place, was no doubt satisfied by 
the sale-deed which Ghasi Ram had executed 
in favour of Bhikham Singh on the 13th 
of April 1904; but he was of opinion 
that because satisfaction of the decree was 
never certified to the Court as required by 
law there was no bar to the exesution of 
the decree. With regard to the argument 
that Bhikam Singh was not a bona fide 
purchaser the learned Judge held that this 
was a matter which could not be considered 
in the present case. His view was that 
the sale in execution was nota nullity and 
that Ghasi Ram should either have applied 
or sued to have the sale set aside, Tt 
may be mentioned here that although 
Ghast Ram had won his ease in appeal 
by the 30th of November 1903 while the 
execution proceedings were still running their 
course, he never brought to the notice of 
the Court that tho result of the appeal 
was that the decree had been satis§ed and 
that there was no occasion for proceeding 
any further in execution, nor does he 
appear in any way to have offered any 
resistance to the ex-cution proceedings after 
he had won his case in appeal. The 
question which [ have to decide here is 
whether in the present suit it is open to 
the plaintiff Ghasi Ram to plead that 
the execution-sale at which Bhikham Singh 
purchased, was a nullity and does not stand 
in the way of his claiming redemption, or 
whether he is so bound by the proceed- 
ings in execution as to be debarred from 
claiming redemption until he has got the 
sale proceedings set aside by suit. It seems 
at least doubtful whether any suit for 
the purpose of having the sale set aside 
could now be entertained, for any remedy 
of this nature would appear to be time. 
barred. However I have come to the con- 
clusion that the rights of the case are 
with the plaintiff and that there is no 
bar to his seeking redemption and pleading 
that Bhikham Singh has no title to the 
property which he acquired at the auction- 
gale. It is admitted on all hands that 
the conduct of Bhikham Singh in connection 
with these execution proceedings was fraudu- 
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lent. There san, as the lower Appellate 
Court remarks, be no doubt that after 
the 30th of November 1906 when Ghasi 
Ram and Bhikham Singh were restored 
to their original position as it was after 
the execution of the sale-deed of the 13th 
of April 1904 the result was that the 
decree in favour of Bhikham Singh was 
fully satisfied, Consequently it was the 
duty of Bhikham Singh as decres-holder 
to inform the Court that his decree bad 
been adjusted. This duty was imposed on 
him by section 258 of the old Code of 
Civil Procedure (Act XIV of 1882) which 
corresponds with Order KAI, r. 2, of the 
present Code, That section also provided 
that the judgment-debtor might inform the 
Court of the adjustment and apply for 
issue of a notice to the decree-holder, but 
while the judgment-debtor “might” make 
this application, the deeree-holder was by 
law, and is still by law, bound to certify 
to the Court. Jt is true that section 258 
and Order XXI, rule 2, provide that a pay- 
ment or adjustment which has not been 
sertified to the Court, shall not be recognised 
by any Court executing the decree and 
the learned District Judge is quite right 
in saying that in the circumstances attend- 
ing the execution of the decree which 
resulted in the sale of the property the 
Court was not debarred from ordering 
execution inasmuch as the adjustment had 
not been certified to it. But it is plain 
at the same time that if Bhikham Singh 
had done what the law required of him 
and had given the Court the information 
which he was bound to give the Court 
would certainly have stopped execution 
proceedings and prevented the property 
from being brought to sale. It must, 
therefore, be held that by this breach of 
duty and by withholding the information 
which he was bound to give, Bhikham 
Singh committed a fraud upon the Court 
by means of which he was enabled to 
purchase the property in execution. He 
cannot, in my opinion, be allowed to avail 
himself of his own fraud and consequently 
I am satished that in the present case he 
ought not to be allowed to succeed on 
the plea that he purchased the property 
and holds the certificate of the Court 
which confirmed the sale. There is no 
question of the rights of third parties being 
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affected in any way. IË that were so it 
might be necersary to consider how far 
the plaintiff was to blame in standing by 
and..not informing the exesuting Court that 
the decree had been adjusted. As between 
Ghasi Ram and Bhikham Singh no such 
question can arise. The plain fact remains 
that Bhikhbam Singh committed a fraud 
and acquired the right to redeem the 
property now in snit, and he cannot be 
allowed to plead his own fraud and to 
take any benefit thereby. Frand as has 
repeatedly been said, vitiates the most 
solemn transactions, I find, therefore, that 
the appellant has the right to redeem 
this mortgage and that Bhikham Singh 
has no such right. The lower Appellate 
Court has disposed of the case on a pre- 
liminary point and has not gone into the 
other matters which are in dispute between 
the parties regarding thestate of the mort- 
gage account. Under Order XLI, rule 23, 
I reverse the decree of the Court below 
and send the case back for disposal upon 
the. merits. Costs here and hitherto will 
abide the result. 
Appeal ollowed; ` 
Cause remanded, 


SIND JUDICIAL COMMISSIONER’S 
COURT. 

MiscenLaneous Civiu Appeat No. 2 or 1917, 
August 31, 1917. 
Present:—Mr. Pratt, J. C., and Mr. 
Hayward, A. J. O. 

Musammat MIKANBAI— APPELLANT 
VETSUS 
DASSIMAL GANGARAM AND OTHERS — 


RESPONDENTS. 

Civil Procedure Code (Act V of 1908), 0. XL, r. 1~ . 
Receiver, appointment of, principles followed in—‘Just 
and convenient, effect of the substitution of the words, 
innew Code—Discretion of Court in appointing Receiver 
—Appellate Court, interference by. 

The intention of the Legislature in substituting the 
words “just and convenient” in place of the phrase 
“necessary for the realization, preservation, or better 
custody or management, of any property moveable 
or immoveable the subject of a suit or attachment,” 
in Order XJ, rule 1, of the new Civil Procedure Code, 
was to bring the law in India into conformity with 
thatin England. [p. 226, cols. 1 & 2.) 
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The power of appointing a Receiver should be 
exercised in India in accordance with principles 
already settled by the Court of Chancery in England, 
subject to such modifications as conditions peculiar 
to India may suggest. [p. 226, col. 2.] 

These principles are the preservation of the estate 
pending litigation on a consideration of the merits 
of the conflicting titles, the risk to the tenants and 
other circumstances of the case. The Court, 
however, is always reluctant to dispossoss a pati in 
actnal possession under a prima facie title. [p. 226, 
col, 2; p. 227, col. 1.) 

An order directing a Receiverto manage a part- 
nership business where all the partners are not 
parties to the suit is ultra vires. [p. 226, col, 1.] 

A Court of Appeal, though slow to interfere with 
the discretion of the lower Court in the appointment 
of a Receiver, would interfero if satisfied that that 
discretion has not been exercised in accordance 
with settled principles of law. [p. 227, col. 1,] 

It would be mischievous to appoint a Receiver as a 
mattcr of course without regard to the principles 
governing such appointments. [p. 227, col. 1.] 

The appointment of a Receiver is unnecessary 
where there is no allegation of any act of waste or 
mismanagement but on the contrary there are 
partners in the estate other. than the litigating 
parties who are interested in seeing that the pro- 
perty is kept safe and regular accounts are kept of 
the business. [p. 225, col. 2.] 


Mr. Lalchand Hasomal, for the Appel- 
lants. 

Mr. Wadhumal 
Respondents. 


Oodharam, for the 
JUDGMENT. 

Pratt, J. C.—This is an appeal under 
Order XLIII, rule i (s), against an order 
made in the District Court jurisdiction 


appointing a Receiver before decree, 


The parties to the suit are the descend- 
ants of Gopaldas, Gangaram and Nihal- 
chand, three sons of Hundaldas, 

Plaintiff No. 1 Dassimal is a gon of 


Gangaram and the second and third 
plaintiffs are his (Dassimal’s) sons. Defend- 
ant ° No. 2 is the son of Gopaldas. 


Defendant No. 3 is also a descendant of 
Gangaram, being the son of a brother of 
Dassimal. . 


Defendant No. 1, the prinsipal defendant, 
is the widow of Deomal the son of 
Nihaleohand. 

The suit was a suit for partition and 
the property alleged to be joint family 
property consists of lands and a business. 
‘Most of the land is in the name of 
Deomal Nibalchand, who died three 
months before the institution of the suit 
and the business was condusted in his 
name. Thus the main issue in the suit 
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is, whether the land and busivess of Deomal 
Nibalehaud was joint family property. 


The application for the appointment of 
the Receiver was made the day on which 
the plaint was fled and was supported 
by only two affidavits, that of plaintiff No. 1 
Dassimal and plaintif No. 2 his son, 
Sautumal, In neither of these affidavits 
is there an allegation of acts of waste or 
mismanagement. Dassimal says in para- 
graph 15 of his affidavit that Tolaram the 
brother of the widow is now attempting 
to interfere with the management of the 
properties; in paragraph 20 he “apprehends” 
that Tolaram will foraibly remove the 
crop. Santumal in paragraph 3 of his affidavit 
says that he was manager in Deomal’s 
lifetime and at paragraph 20 that Tolaram 
is attempting to take forcible posses- 
sion. i 

Tolaram is the brother of defendant 
No, l and is acting on her bebalf. The 
phrase “interfere”, therefore, begs the 
question and assumes that Deomal’s widow 
has no right to possession, There is no 
definition of the attempt to take forcible 
possession referred to in Santumal’s 
affidavit. Dassimal refers to no such 
attempt and is only under an apprehension 
that foros will be used. 


On the other hand, several affidavits 
were filed for the defence. These are of 
partners both in the lands and in the 
business. Jetbanand Tanumal (P. 25), 
a partner inthe land, says that regular 
accounts are kept of the estate for the 
information of the partners and that there 
were several partners in the business who 
all managed in the lifetime of Deomal. 
Khajuriomal (P. 30) is the principal 
surviving partner of the business. He 
says he manages it now and during 
Deomal’s lifetime be also denies that 
Santumal was sole manager and avers 
that all the partners managed the business, 
He also says that regular accounts are 
kept of the business. 

On the affidavits it is difficult to 
understand what reason there was for 
appointing a Receiver. There is no allega- 
tion of waste and in so far as there was 
a vague allegation of an apprehended 
waste, that is completely met by the 
affidavits of the partners who are in. 
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terested in seeing that the property is kept ` 


safe, 

Again a Receiver would only represent 
the interests of the litigating partners. 
He would not be competent to dispossess 
the other partners who claim to be in 
possession and to be managing the business 
and the land. These other partners cannot 
be sompelled to continue the partnership 
with the Receiver and itis foreign to the 
functions of a Court to carry on a part- 
nership business. The ntmost the Receiver 
could do would be to demand an account 
and receive the profits from the other 
partners as in the 
Order XXI, rule 49 (2). The order of 
the lower, Court directing the Receiver to 
manage the business is ‘ultra vires’ in regard 
to those other partners. 


Many affidavits have been filed as to 
events that occurred since the order under 
appeal. These we need not refer to, for 
they complain that the appointment has 
paralysed the business, for the Judge 
appointed as co-Receivers two persons who 
are at daggers drawn, plaintiff Santumal 
and Tolaram the brother of the widow. 

Mr, Wadhumal admits the confusion 
caused by this joint appointment and 
suggests that this Court should substitute 
an independent single individual, But is 
it a oase where any Receiver should be 
appointed ? 

Oo this point Mr. Wadhumal argues 
that the discretion to appoint a Receiver 
has been enlarged by the new Code of 
Civil Prosedure which has sub- 
stituted the words “just and sonvenient” 
for the more particular phrase in the 
Code of 1882 “‘necessary for the realization, 
preservation or better custody or manage- 
ment ‘ofany property, moveable or immove- 
able, the subject of a suit or attachment.” 
He further contends that the lower Court 
having exercised this discretion, this Court 
shonld be slow to interfere in view of the 
dictum of the Privy Council in Jaipal 
Kunwar v. Indar Bahadur Singh (1), followed 
by this Court in Shivandas v, Pamanmal 
Mangharam (2), 


(1) 26 A. 238; 811. A. 67;8 CO. W. N. 465; 6 Bom. 
L. = 495; 14 M. L, J. 149; 8 Sar, P. O. J. 625; 7 O. O. 


aan 
(2) 27 Ind. Cas. 942; 8 5. L R. 275, 
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I do not, however, think that the effect 
of the amended section in the new Civil 
Procedure Cede is to give the ‘Court a 
wider discretion than that exercised by 
the Courts in England. The appointment 
of a Receiver is a form of equitable relief 
given for the protestion of the property 
and in aid of the legal right. This 
relief was originally granted by the Court 
of Chancery in accordance with certain 
well settled principles. When that equitable 
relief received statutory recognition in the 
Judicature Act it was expressed in the 
worde: 

A mandamus or an injonction may be 
granted or a Receiver appointed by an 
interlocutory order of the Court in all 
cases in which it shall appear to the 
Conrt to be just or convenient that such 
order should be made.” 


This statutory power has been held in 
a series of cases, of which it-is only 
necessary to reter to the most recent case of 
Morgan v. Hart (3), to be limited to cases 
where the Court of Chancery could have 
appointed a Receiver before the Judicatare 
Act, 

The words “just or convenient” in 
section 25 (8) of the Judicature Act have 
to mean just and convenient, 
Beddow y. Beddow (4). ‘The Vivil Procedure 
Code was, thereture, amended to bring the 
law in India into conformity with that in, 
England. The power must be exercised in’ 
India in accordance with prinsipies already 
settled by the Court of Chancery, subject . 
of course to such modifications as conditions 
peculiar to India may suggest (Woodroffe, 


page 23). 
These principles have been set -forth 
in the cases of Owen v. Homan (5), 


followed in Sidheswari Dabi v. Abhoyeswarz 
Dabi (6), and John v. John (7). They are 
the preservation of the estate pending 
litigation on a consideration of the merits 


` of the conflicting titles (for the Court is 


(3) (1914) 2 K. B. 168; 88 L, J. K., B. 782; 110 L, T. 
611; 30 T. L. R. 286. 

(4) (1878) » Ch. D. 89 at p. 98; 47 L. J. Oh. 588, 
26 W. R. 670. 

(5) (1553) 4 H. L. 0. 997; 17 Jur. 861; 10 E. B. 762; 
94 k. R. 516, 

(6) 16 0. 818; 13 Ind, Jur. 258; 7 Ind, Deo, (N. 8.) 
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(7) (1898) 2 Ch. 573; 67 L J. Ch. 616; 79 L. J. 
362; 14 T. L. R. 683; 47 W. R. 52. 
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always slow to dispossess a party in 
possession under a prima facie title), the 
risk to the tenants aud other circumstances 
of the oase, 

It does not appear -that these principles 
have been considered by the lower Court. 
The party in possession is widow of the 
last holder who has a prima facie title, 
and as the property is the partnership 
property there are partners who have 
an interest in the preservation of the 
estate. ; 

It is true that the Court of Appeal is 
slow to interfere with the discretion 
deliberately exercised by a lower Court, 
but it must interfere when it is satisfied 
that that discretion has not been exercised 
in accordance with settled principles of 
law. 

I am satisfied that this is such a case. 
The mischief of appointing a Receiver as 
a matter of course and withont regard to 
these principles has been pointed out by 
Straight, J., in asimilar case of Srimati 
Prosonomout Devi v, Bent Madhab Rai (8). 

I would accordingly reverse the order 
of the lower Court and allow this appeal 
with costs. 

Haywaro, A. J. O.—-I soncur in the order 
proposed by the learned Judicial Commis- 
sioner, briefly for the reasons that plaint- 
iff has no olear right to the property; 
that the association of plaintiff with the 
defendants’ representative Tolaram in the 
management of the property has led to 
confusion; that serious practical difficulties 
exist in the way of effective official 
snpervision of the working of a business 
firm, while the land is sufficiently protected 
by the pendensy of the suit: and that 


there are other partners both in the 
business and the land interested in the 
preservation of the property. These 


circumstances which have now become plain 
were not, it would seem, fully apprehend- 
ed at the time the order for a Receiver 
was granted by the learned Judge of the 
lower Court. 

Order reversed. 


(8) 5 A. 556; A. W. N. (1893) 186; 3 Ind. Dec. (wW. 8.) 
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COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 
Pet.tion No. 174 or 1916-17 or PARTABAARH 
District, 
April 19, 1917, 

Present:— Mr. Campbell, S. M., and Sir 
H. V. Lovett, J. M. 
DWARKA--~PLAINTIFF—APPELLANT 
versus 
Raja BHAGWATI PRASAD SINGH— 


Derenpant— RESPONDENT. 

Oudh Rent Act (XXIV of 1886), s. 27-—Improvement 
by tenant—-Compensation for improvement, amount of. 

Where it is found that a tenant is entitled to com- 
pensation for an improvement made by him on his 
holding, the Court is not justified in reducing the 
amount of compensation on the ground that a cheaper 
improvement could have served the tenant's purpose 
unless such a plea is raised by the landlord, inasmuch 
as such a consideration does not form part of the 
considerations enumerated by section 27 of the 
(udh Rent Act. [p. 228, col. 1.] 


Appeal from the decree of the Commis- 
sioner, Fyzabad, dated the 27th November 
1916, modifying the order of the Assistant 
Collector, Partabgarh. 


FACTS of the case are 
follows:— 

The plaintiff-tenant sued to contest a 
notice of ejectment issued: against him by 
the defendant-landlord, -claiming therein 
compensation for a big well made by him 
on his amall holding. The defendant op- 
posed the suit, stating that the plaintiff 
was not entitled to any compensation 
because no written permission for sinking 
and constructing the well, as reqnired by 
section 23 of the Oudh Rent Act, had been 
secured by the plaintiff from the defendant. 
The Assistant Collector found that such 
permission had been obtained by the plaintiff 
from the defendant, and allowed Rs. 800 
to the plaintiff as the approximate value 
of the compensation to which the plaintiff 
was then entitled. On appeal, the Com- 
missioner also agreed with the Assistant 
Collector on the fact of the permission, 
but reduced the amount of compensation 
from Rs. 800 to Rs. 200, on the ground 
that in view of the extent of the plaintiff's 
holding such a big well was not required 
and that a csheaper well would have 
answered the plaintiff’s purpose as well as 
this expensive well. 


Babu Her Bhawan Dayal, for the Appel» 
lant. 


briefly as 
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Babu Har Dhyan Chandra, for the Respond- 
ent. 

JUDGMENT. 

Lovett, J. M.—( April 14, 1917.)~In my 
opinion the Commissioner was not justified in 
altering the amount of compensation awarded. 
He found (a) that written permission 
was granted for building the well, (b) 
that the well was worth at least Rs. 1,000 
originally. He apparently accepted the view 
that it is worth Rs, 800 now. But he 
arbitrarily redaced this sum to Rs. 200 on 
the ground that a cheaper well would have 
answered the plaintiff’s purpose as well as 
this expensive well, 

This plea was never put forward by 
the landlord (respondent) and forms no 
part of the considerations enumerated by seo- 
tion 27 of the Rent Ast, 

I would modify the Commissioner’s 
order and restore the order of the Court 
of first instanoe in its entirety. I would 
direct the respondent to pay the appellant’s 
costsand Pleader’s fees in the two Appellate 
Courts. 

CAMPBELL, S. M.—I agree. . 

Appeal allowed. 


OALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL DJEGRBE No. 
405 or 1914. ` 
August 22, 1917. 
Present:—Justice Sir Asutosh Mookerjee, Kr., 
and Mr. Justice Walmsley. 

SRORATARY or STATE ror INDIA Ix 

c OUNCGIL—DEFENDANT-—APPELLANT 
versus 
GANGADHAR NANDA -—PLAINTIRE 
— RESPONDENT. 

Limitation Act (IX of 1908), s. 15 (2), applicabili- 
ty of, to suits under s, 104H of the Bengal Tenancy 
Act (VIII B.O, of 1885). 

Section 15 (2) of .the Limitation Act cannot be 
applied to extend the period of six months provided 
forthe institution of suits under section 104H of 
the Bengal Tenanoy Act. [p. 229, col. 2.3 

Appeal against the decision of the 
Subordinate Judge, Midnapur, dated the 26th 
March 1913. 

Babu Ram Charan 


Appellant. 


Mitra, for the 


INDIAN CASES. 


(1918 


Mr. B. Chakravarti and Babus Shib Ohunder 
Palit, Kshirod Narayan Bhuta and Dhirendra 
Krishna Roy, for the Respondent. 

JUDGMENT.—This is an appeal by 
the Secretary of State for India in Counsil 
against a decree ina suit instituted by the 
respondent onthe 16th May 1910, under 
section 104H of the Bengal Tenaney Act. 
The lands in suit are comprised in three 
villages— Dakhin Baraj, Uttar Dighe and 
Dhai Kukusria. The settlement roll, to 
which exception was taken by the plaintiff, 
was published, in the case of the first 
village on the 2nd June 1910, and in 
the case of the other two villages on the 
17th Jane 1910. As regards the claim in 
respect of the first village, objection is taken 
that the snit is barred under sub-section 
(2) of sestion 104H, which provides that 
a suit under sub-section (1) must be instituted 
within 6 months of the date of the 
certificate of final publication of the Record 
of Rights. This objestion does not apply 
to the second and third villages, and for 
the reasons assigned in our judgment in 
Secretary of State v. Digambar Nanda (1) 
[Appeal from Original? Decree No. 252 of 
1913] the case must be remitted to the 
Subordinate Judge for investigation, whether 
the plaintiff is an ocsupancy rayat or a non- 
occupancy raiyat in respect of the lands com- 
prised in these two villages and for ascertain- 
ment of fair and equitable rent payable in 
respect thereof, In respect of the lands of 
the village Dakhin Baraj, however, the 
question of limitation requires careful con- 
sideration, 

The Record of Rights was finally published 
on the 2nd June 1910. The suit was 
instituted on the lst December 1910, after 
the expiry of the period of six months 
prescribed by section 104H, sub-section 
(2). The plaintiff slaims the benefit of 
section 15, sub-section (2), of the Indian 
Limitation Act, which provides that in 
computing the period of limitation pre- 
scribad for any suit of which notice has 
basn given in accordance with the re- 
quirements of any enactment for the time 
being in forse the pariod of. such notice 
shall bo excluded. In the case before us, 
tha plaintiff served a notica as required 
by section 80 of the Oode of 1908, 


(1) 45 Ind, Cas. 48; 27 O. L. J. 384, 


Vol. XLV] 
SECRETARY OF STATE r, GANGADHAR NANDA, 


which provides that no suit shall be 
instituted against the Ssoretary of State 
for India in Council until after the ex- 
piration of two months next after notice 
in writing ‘has been delivered or left at 
the office of a Secretary to the Local 
Government or the Collector of the District. 
Consequently if section 15, sub-section (2), 
of the Indian Limitation Act is held ap- 
plicable to the case before us, it is plain 
that the suit is not open to objection on 
the ground of limitation. Now the term “‘pre- 
scribed”, as used in sub-section (2) of seotion 
15,- read with section 3, obviously means 

“a rescribed by the First Schedule to the 
Indian Limitation Act”; consequently, this 
provision cannot, by its own force, extend 
the period of six months mentioned in 
section 104H, sub-section (2) of the Bengal 
Tenancy Act. The plaintifi-respondent has 
thus been forced to argue that section 
29 of the Indian Limitation Act and ses- 
tions 184 and 185 of the Bengal Tenancy 
Aot make section 15 sub-section (2) of the 
Indian Limitation Act applicable to suits 
under section 104H of the Bengal Tenancy 
Act. In our opinion there is no force in 
this contention. 

Section 29 (1) (6) provides that nothing 
ia the Indian Limitation Act shall affect 
or alter any period of limitation spesially 
prescribed for any suit, appeal or 
application by any spesial law or local 
law now or hereinafter in force in British 
India. Section 184 of the Bengal Tenancy 
Act provides that tke suits, appeals and 
applications spesifiel in the Third Schedule 
annexed to the Actshall be instituted within 
the time prescribed in that Schedule for them 
respectively, and every such suit or appeal 
instituted or application made after the 
period of limitation so prescribed shall 
be dismissed, although limitation has not 
been pleaded. Section 185, sub section (1), 
then lays down that sections 7, 8 and 9 
of the Indian Limitation Act, 1877, shall 
not apply to suits or applications men- 
tioned in section 184. Seation 185, sub- 
section (2), next provides that subject to 
the provisions of Chapter XVI of the 
Bengal Tenancy Act, the provisions of the 
Indian Limitation Act, 1877, shall apply 
to all suits, appeals and applica- 
sions mentioned in section 184; that 
is, suits, appeals and applications specified 
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in the Third Sohedule. It is plain beyond 
reasonable controversy that section 15 (2) 
of the Indian Limitation Aut, which is made 
applicable to suits, appeals and applications 
mentioned in the Third Schedule annexed to ' 
the Bengal Tenancy Act, by virtue of 
section 185, sub-section (2), cannot possibly 
apply to suits instituted under section 104H, 
not mentioned in the Third 
Schedule. This view is supported by the 
deaision in Radha Shyam Kar v. Dinabandhu 
Biswal (2), where it was ruled that: 
section 1S of the Indian Limitation Act 
does not apply to an application under 
section 174, Bengal Tenancy Act. Much 
stress, however, has been laid on the 
decision of a Fall Bench of the Allahabad 
High Court in Dropadi v. Hira Lal (3), 
where a question arose as to the ap- 
plisability of the provisions of the Indien 
Limitation Act to proceedings in insolvenay. 
That case is clearly distinguishable; but it may 
be observed thatthe decision has not always 
been regarded with favour: Thakur Prasad 
v. Punno Lal (4), Munjulurd Sitvaramayya 
v. Singumahants Bujanga Rao (5); Abu Baker 
Sahib y. Secretary of State for India (6). There 
is also no analogy between the case before us 
and the desisions in Sharoop Das Mondal v. 
Joggessur Roy Chowdhry (7), Dulhin Mothura 
Koer v. Bansidhar Singh (8) and 
Srinivasa Atyangar v. Secretary of State (9). 
A question of the description now before us 
must be determined bya reference to the 
terms of the Speoial Statute, aud on @ plain 
reading of the provisions of section 185, 
Bengal Tenancy Act, taken along with section 
15, sub-section (2) of the: Tadian Limitation 
Act, we feel no doubt whatsver that section 
15 (2) cannot possibly be applied to extend 
the period of six months provided for the 
institution of suits under section 1LO4H of the 
Bengal Tenansy Act. In our opinion, the 


„ê 20 Ind Cas. 760; 190. L. J. 533; 18 0. W. N. 


+) 16 Ind. Cas. 149: 34 A. 498; 10 A. L. J. 3. 

(4) 20 Ind. Cas. 673; 35 A. 410; 11 A. L. J. 603. 

A 30 Ind. Oas. 703; I8 M L. T, 200; 39 M. 593, 

6) 5 Ind. Cas. 884; 34 M. 505; 7 M. L. T. 132; 20 M. 
L. J. 283 (F. B.). 

(7) 26 C. 564; 3 O. W. N. 464; 13 Ind. Doo. (N. s.) 
9 


2, 

(8) 10 Ind. Cas, 880; 16 C. W. N. 994 15 C. L.I. 
83. . 

(9) 18 Ind, Cas. 617; 38 M. 92; 24M. L. J. 41. 
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TALAWAND t, PATHE DIN, 


suit is barred by limitation in respect of the 
lands comprised in village Dakhin Baraj. 

The result is that this appeal is allowed and 
the dearee of the Subordinate Judge set aside. 
The suit will stand digrnissed in respect of the 
lands in village Dakbin Baraj. With regard to 
the lands of Utter Dighe and Dhai Kukuaria, 
the decree of this Court will deolare that the 
plaintiff is a raiyat and not d tenure holder and 
the case willbe remitted to the Sabordinate 
Jadge to determine whether the plaintiff is an 
occupancy raiyut or a non-occupaney raryat 
and then to ascertain the amount of fair and 
equitable rent payable by him according to 
his status. Each party will pay his own 
costs both here and in the Court below up to 
the present stage. The costs after remand 
will abide the result, 


Appeal allowed, 


PUNJAB CHIEF COURT. 
Saconp Civic Appéat No. $01 cr 1914. 
; Marsh 9, 1918. 
Present:—~Mr. Justice Chevis and Mr. 


Jastice Broadway. 
TALAWAND AND. OTHERS— PLAINTIFFS 


~~ APPELLANTS 


| ; versus = 
FATEH DIN anp OTHERS-——Derenfrants 


ers Tg ASPONDENTA, - 

a c 0 3), a. 11—Civil Procedure Code 
(Act V of 1908, O. XXII, r. d Plaintiffs, of 
several, agreeing to be bound by deiendunt's oath— 
Other plaintiffs, whether bound by oath— Compromise 
of suit. 

Section 11 of the Oaths Act shows that an oat 
é conclisive as against the person who offers pe 
bé bound by it; as against other perzons it is not 
conclusive evidence and a Court has no tight to 
treat it as such. [p.231], col. 1.] 

F. and other plaintiffs sued M. for ossession of 
certain land, After the plaintiffs’ avidotiee had hea 
recorded F. agreed to let the decision of the suit 
rest on M.'s oath. M. took the oath and on this the 
gi rawan on suit as regards all the plaintiffs: 

eld, that the suit was correctly dismi 

pi tat p 231, col. 1.] y dismissed ag 
at the oath was not binding ag against 

other plaintiffs unless the defendant conid in nat 

they joined in F.’s challenge to the defendant or 

agreed to the dismissal of the suit either personally 


= by agent duly authorised in that behalf, [p. 23], 
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(8) that the mere presence of the other plaintiffs 
or of their Pleader at the time of F'’s challenge was 
no proof of assent, inarmach as aman may dis- 
approve of what is being done, though if he thinks it 
is to affect some one else only and not himself, he 
may not trouble to express his dissent. [p. 23t, col. 1.] 


Second appeal from the decree of the Addi- 
tional Divisional Judge, Gujranwala, dated 
the 28th January 1914, affirming that of the 
Munosif, Ist class, Gujranwala; dated the 
3rd Jaly 1913, dismissing the plaintiffs’ 
claim. 

Messrs. Ganpat Rat and Duni Chund, 
for the Appellants. 

Babu M.N, Mukerji, for 
Respondent, 


JUDGMENT —In this case Fateh Din , 
and other plaintiffs sued Mohkam Din for 
possession of land. After plaintiffs’ evi-. 
dence had been resorded Fateh Din agreed 
to let the decision of the suit rest on 
defendant’s oath on the Koran. Defend- 
ant accepted this shallenge and took the oath. 
The first Court then dismissed the suit as re- 


Mobkam Din, 


< gards all the plaintiffs. Plaintiffs other than 


Fateh Din appealed to the Additional Divi- 
sional Judge, who held that the decree passed 
was one under Order XXIII, rule 3, and that 
no appeal lay under Order XLII, rule 1 (m), 
and that the appellants’ only remedy wis, as 
pointed out in Ala Bakhsh Khan v. Kasim Ali 
Khan (1), an application for review or (in the 
case of fraud) a regular suit to set the decree 
aside, or an application to the Chief Court 
for revision. So the Divisional Judge dis- 
missed the appeal. Hence this secord 
appeal, 

We are quite unable to see that! as 
regards the presant appellants Order X XIII, 
rule 3, has any application; that is, as- 
suming that their contention is correct, 
viz., that they never joined in challenging 
defendant to take the oath nor authorized 
the challenge by Fateh Din, and never 
agreed in any way to any adjustment of 
the suit. We note here, as regards Ala 
Bakhsh Khan y. Kasim Ali Kh n (1), that 
that part of section 375 of the old Code which 
declared that the decree shonld be final 
is not embodied in Order XXIII, rule 3 
of the present Code, and that Order ALIN, 
rule 1(m), is a new prevision, there being 
nothing in section 588 of the old | Code 
allowing an appeal from an order under 


(1) 48 P. R. 1895, 
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section 375 recording an adjustment, 

Fateh Din would, of course, be out of 
Court, but not so other persons who never 
joined in the challenge. Section 11 of the 
Oaths Act shows that the oath is con- 
elusive as against the person who cffered to 
be bound by it. As against other persons 
it is not conclusive evidence, and the 
Court has no right to treat it as such. 
We are unable at present to hold that 
the present appellant» are in any way bound 
by the oath, and we consider - that they 
have the ordirary right of appeal from 
the decree. . 

So far «s the record shows Fateh Din 
alone agreed to be bound by defendants’ 
oath, but Connegel for respondent-defendant 
urges that Jhandu plaintif and also 
the Pleader who represented al] the 
plaintiffs were present when Fateh Din 
challenged defendant, and that Jhandu 
held a power of-attorney from those plaint- 
ifs who were not prerent, Bot mere 
presence is no proof of assent. A man 
may disapprove of what is being done, 
though if he thinks it is to affect some 
one else only and not himself, he may not 
trouble to express bis dissent. 

We accept the appeal and petting aside 
the decres of the lower Appellate Court 
se return the case to that Court for 
re-decision of the appeal. If the defendant 
can show that the. appellants joined in 
Fateh Din’s challenge to the defendant 
either personally or by agent duly 
authorized in that behalf, ar that they agreed 
either personally or by »zent as aforesaid 
to the dismissal of the suit, then the 
District Judge should dismiss the appeal; 
otherwise he should return the ease to the 
first Court under Order XLI, rule 23, for 
decision of the suit, so far as appellants 
are conrerned, on the merits. Costs in this 
Court to be costs in the cause, 

Appeal accepted. 
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OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Secono Civin Aresar No. 276 or 1917. 
Fabruary 5, 1918. 
Present: —Mr Lindsay, J. O. 

RAM DUT SINGH AND ANOTHHR-—- 
Darenpants Nos. 1 AND 2— 
APPELLANTS 
versus 


BALKARAN SINGH—Ptarsstirr 


—— RtSPOVDENT. 

Pre-emption, right of, how can be defeated —Fraudue 
lent form of transiction, effect of—Mortgage to one 
brother—Sale of equity af redemption to another brother, 
effect of. 

Persons are entitled to defeat the operation of the 
law of pre-emption if they can do so by legitimate 
means, batb itis not permissible to throw a trang. 
action of transfer into a fraudulent form for the 

urposo of avoiding a claim for pre-emption. 

p 2-2, col 1.] 

Where a property was mortgaged with possession 
fora long term to one of two brothers forming a 
joint family and the mortgage was followed by a 
sale of the equity of redemption in favour of the 
other brother: 

Yo, that thore was really only one transaction, 


. thrown into a fraudulent and deceptive form, to 


effect a complete sale, so that pre-emption of the 
property could be allowed regardless of the mort. 
gage created on the same [p. 232, col. 2.] 


Appeal from the decree of the District 
Judge, Ganda, dated the 19th April 1917, 
modifying the order of the Probationary 
Munsif, Gonda, dated the 16th March 1917, 


Babu Aditya Prasad, for the Appellants, 
Mr, St. 0O. Thompson, for the Respond- 
ent, 


JU DGMENT.— This appeal has arisen ont 
of a pre-emption suit brought by the plain- 
tiff-respondent, Balxaran Singh. The two 
principal defendants in this case were Ram 
Dut Singh, defendant No. 1, and his brother 
Drig Bijai Singh, defendant No. 2. Both 
these men are admittedly members of a 
joint Hindu family. The oase for the plain- 
tiff was that the other defeniants had, on 
the 16th of Jane 1915, transferred their 
property to the first two defendants in oir- 
cimatanses which gave him aright of pre- 
emptions What took place was this. On 
the Lith of June 1415 a mortgage of this 
property was exeented in favour of the 
2nd defendant, Drig Bijai Singh, to secure 
a loan of Re. 100. The mortgaye was & 
mortgage with possession and the period 
was 55 years. On the following day what 
purported to þe a sale deed of the right 
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of redemption was executed in favour of the 
cther brother Ram Dut in consideration of 4 
payment of Rs, 450; out of which Rs. 100 were 
left for the purpose of redeeming the mortgage 
which had been executed on the previous day. 
Both deeds were registered on the 18th of 
June. After the trial had opened and the 
pleas of the parties had been recorded, an 
amendment of the plaint was made anda 
new paragraph 5 (a) was introduced into 
the plaint slleging that although the trans- 
action had been carried.ont by means of 
the two deeds just referred to, it was in 
reality one solitary transacticn and amounted 
to a transfer by sale. 
- The Munsif gave the plaintiff a decree 
for pre-emption in respect of the sale of 
the 16th of Juze, but he held that the 
mortgage transaction could not be disturbed 
and that all the plaintiff was entitled to 
was to acquire the right of redemption which 
had been transferred to Ram Dut. 

The plaintiff appealed to the learned Judge. 
He came to the conclusion that the dealings 


between the other defendants and the first 


and the second defendants were intended to 
deceive and that in fagt the property was 
sold to these defendants under the guise ofa 
mortgage followed by conveyance of the 
equity of redemption. 

The point taken here before me on behalf 
of the first and second defendants is that 
the decision of the Court below is wrong. 
It has been argued that there was nothing 
illegal in the manner in which the property 
was transferred and that these appellants 
were entitled to resort to any device which 
was not illegal for the purpose of defeating 
the plaintifi’s right of pre-emption, It need 
` not be doubted that personsare entitled to 
defeat the operation of the law of pre-emption 
if they can do so by legitimate means, but 
it is not permissible to throw a transaction 
of transfer intoa fraudulent form for the 
purpose of avoiding a claim for pre-emption. 
In the present case I think the learned Judge 
was entitled to hold that the transaction 
was a fraudulent one and intended to deceive. 
We have the admitted fact that both the 
transferees are brothers and members of a 
joint family and it -is hardly to be 
doubted that tt was the ‘intention cf the 
. parties 
sale. In the course of the argument it was 
stated that the plaintiff had never set upa 
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case that the transaction was one intended 
to deceive or defraud, but in view of the 
amendment made in the plaint to which I 
have referred above tbat argument seems 
to me to be untenable. When tha plain- 
tif became aware of the fasts set up .by 
way of defence he took the plea that the 
dealings between the defendants, although 
thrown into the form of two separate 
transactions, amounted to only one transac- 
tion of sale. Inthis connection I may refer 
to what was stated by the first defendant 
in the llth paragraph of his written state- 
ment. The plea taken tbere reads as 
follows: ‘The sale has been effected | for 
Rs. 450 and according to the market rate 
the price of the property sold is not ‘less 
than Rs. 450.” This. practically amounts 
to giving away the whole of the case. I 
look upon this plea as a distinct admission 
by the first defendant that the intention 
was to effect a transfer by sale. In these 
sircumstances I hold that itis not possible 
for the appellant here to argue that. in 
dealing with the property as they did they 
were resorting merely to legitimate devices 
for the purpose of defeating a pre-emption 
suit, I think the Judge was entitled to 
find that the first and the second defend- 
ants had conspired to throw the transac- 
tion into a fraudslent form. The appel- 
lants are not, in my opinion, entitled to any 
relief, I affirm the judgment of the Court 
below and dismiss the appeal with costs. 
Appeal dismissed. 


PUNJAB CHIEF COURT. 
Sscons Orvin Arrear No. 1706 or 1914. 
June 7, 1917. 

- Present:— Mr, Justice Chevis and 
Mr. Justice Leslie Jones. 
MUHAMMAD ALI— DEFENDANT 

— APPELLANT 
versus 
PARMA NAND— PLAINTI Wu 


RESPONDENT. 

Contract Act (IX of 1872), s. 74—Interest, enhanced, 
whether penalty — Civil Procedure Code (Act V of 1908), 
O. XLI, r. 22-~Cross-objections, failure to file—Respen. 
dent, right of, to support decree. 
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The mere fact that for certain reasons the parties 
to a mortgage agreed on very low interest to begin 
with, is no sufficient reason for holding an agreement 
to pay enhanced interest af a reasonable and normal 
rate later on to be penal. [p. 288, col. 2.] 

A party who is content to accept the lower Court’s 
decision can resist an appeal from that decision on 
the ground that the decree errs in favour of the 
appellant. In such a case the respondent, not having 
appealed nor filed cross-objections, cannot ask that 
the decree should be altered in hisfavour, but he is 
- entitled to urge that if he can show that the decree 


errs in favour of the appellant it should not be 


disturbed. [p. 283, col. 2; p. 234, col. 1.] 

Second appeal from the decree of the 
Divisional Judge, Multan, dated the 20th of 
April 1914, modifying that of the District 
Judge, Multan, dated the 29th of January 
1914, decreeing the claim in part. 

Bhagat Gobind Das, for the Appellant. 

Lala Hargopal, for the Respondent. 


JU DGMENT.—Plaintiff sues on a register- 
ed bond for Rs.. 2,620. This sum of 
Rs. 2,620 was made up as follows:—principal 
amount due Rs. 2,487, costs of exeontion 
and registration Rs. 20 and interest in advance 
Rs. 113. The bond went on to provide for 
payment in two instalments. Rs. 1,310 on 15th 
August 1907, and Rs. 1,310 on 13th January 
1908. If these instalments were paid by 
due date no farther interest was to be charged, 
as the Rs. 118 was reckoned to cover in- 
terest on half the principal sum up to date 
fixed for payment of the first instalment, 
and on the other half up to date of the 
second instalment. In case of the instal- 
ment not being paid by due date interest 
was to run at 12 per cent. per annum 
and chilkana at I anna per rupee was also 
to be charged from date of default. 


The plaintiff sued for Rs, 4,591-12-0 inolnd- 
ing Rs. 1,208 interest due on instalments 
from dates of default and Rs. 1638-12-0 chil- 
kana. 

Both the lower Courts have held that 
the condition as to payment cf interest is 
penal. The first Court allowed damages at 
the rate at which the Rs. 113 had been 
calculated, viz., a very low rate of abcnt 
2 per cent. per annum. The lower Appellate 
Court, on plaintiff’s appeal allowed interest 
at 6 per cent. per annum and increased the 
first Court’s decres from Rs. 2,911 to 3,779. 
Both Courts disallowed chilkana. Defendant 
has preferred a second appeal to this Court 
urging, (1) that the lower Appellate Court 
should not have alloved interest at-a rate 
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higher than that at which the Rs. 113 was 
caloulated, and (2) that the lower Appellate 
Court should have allowed interest only from 
date of default. 

As to (i) defendant’s Pleader can quote 
no authority for the proposition that in such 
cases the rate of interest shonld not exceed 
the original rate. As to (2) the contention 
seems reasonable. 

But plaintiff's Pleader urges in reply that 
the lower Courts are wrong in holding that 
the agreement to pay enhanced interest is 
penal. This contention is, we think, correct. 
Velchand Chhaganlal v. Flagg (1) and Avathant 
Muthukrishnier v. Sankaralingam Pillai (2), 
on which plaintiff’s Pleader relies, are both 
cases in which an agreement to pay enhanced 
interest from date of default at an exorbitant 
rate was held to be penal. Here the en- 
hanced rate is a perfectly reasonable and 
normal one, and though itisa good deal 
higher than the original rate we see no 
reason to regard it as penal. Even if the 
chilkana claim be included the increased rate 
is nothing at all unreasonable, though certain- 
ly it is not usual to charge chilkana in such 
gases. The mere fact that for certain reasons 
the party agreed on very low interest to begin 
with is no sufficient reason for holding an 
agreement to pay enhanced interest later 
on to be penal. We think, therefore, the 
lower Courts might well have allowed 
interest at the rate agreed upon, and had 
they done so the amount decreed, even 
caloulating only from dates of default, would 
have considerably exceeded the amount which 
the lower Appellate Court has decreed. 

Bhagat Govind Das urges that plaintiff 
cannot raise such a plea, as he has neither 
filed an appeal to this Court. nor lodged 
cross-objestions, and that he is not support- 
ing the lower Appellate Court’s decree as he 
is really urging, not that that decree is correct, 
but that that deoree is less than the amornt 
which should have been decreed. But we 
fail to see why a party who is content to 
accept the lower Court's decision should not 
resist an appeal from that Geaision on the 
ground that the decree errs in fayour of 
the appellant. The respondent, rot having 
appealed nor filed cross-objections, cannot ask 
that the decree should be altered in his favoni 

(1) 13 Ind. Cas. 853; 36 B. 164; 14 Bom. L. R. 18. 

(2) 18 Ind. Cas, 417; 86 M. 229; 13 M. L, P. 20; 24° 
M. I. J. 185, .... p < e 


. 
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put surely he is entitled to urge that if he 
oan shew that the decree errs in favour of 
the appellant, it should not be disturbed. 

We uphold the lower Conrt’s decree and 


dismiss this appeal with costs. i 
Appeal Usmissed. 


CALCUTTA HIGH COURT. 
Appgats FROM APPELLATE Decrees Nos. 3325 
or 1915, 474 ann 475 oF 1916. 

Maroh 15, 1918. l 
Present:—-Mr. Justice Fletcher and Justice 
Sir Shamsul Huda, Kr. 

Tar PORT CANNING Aso LAND IM. 
PROVEMENT COMPANY, Limites 
__- PLANT. FFS—-APPEi.LANTS 

RA PARAMANIK 
YAN CHANDRA oe 
a Boneka In S. A. No. 3325 
or 1915 
SRIMANTA BHAROSHA AND OTHERS — 
DEFENDANTS — RESPONDENTS In S. A. 
No. 474 oF ne 
SARIF MOLLAH— DEKENDANT— 
ga IN A, No. 475 oF 
19 


6. 
885), s 46-— 
Tenancy Act (VIII B. C. of 1885), 

eee moaning of--Tender of agreement, how to 
be made—Notice accompanying agreement, whether 
"The word “agroement” in section 46 of a 
t does not mean an agreemen 
pate eee con means an agreement which the 
landlord proposes that the tenant should execute. 


[p. 234, col. 2.) 


landlord has got-to do under the section 
is ae a document containing the terms of the 
proposed agreement, but it is not necessary that a 
notice to the tenant should accompany the document. 
1&2. 4 
pa T ar filed in Court under section 46 
of the Bengal Tenancy Act the draft of a proposed 
agreement duly stamped, but the Court, thinking it 
safer not to part with the stamped document, served 
on the tenant an err copy but withouta stamp 
i with a notice: 
on ae there was perfectly good tender of the 
agreement a8 required by section 46 of the Bengal 
Tenancy Act, even though the notice was not in 
accordance with the terms of the Act as there is 
nothing in section 46 which requires a notice to be 
served slong with the agreement. [p. 235, col, 2.) 
Appeals against the decrees of the Addi- 
tional District Judge, 24-Perganahs, dated 


the 2nd of December 1915, affirming those 


of the Munsif, 2nd Court, Basirhat, dated 
the 18th September 19:4. 

Sir Rash Behari Ghose and Babu Bepin 
Behar. Ghose, Il, for the Appellants. 

Dr, Dwarka Nath Mitter, Babus Harendra - 
Coomar Sarbadhikary and Beni Madhab 
Chatterjee, for the Respondents. 


JUDGMENT. 
No. 3325 or 1915. 

FLETCAER, J.—This isan appeal by the 
plaintiffs against the decision,of the learned 
Additional District Judge of the Twenty- 
four Perganshs, dated the 2nd December 
1915, affirming the decision of the Munsif 
of Basirhat. The suit was brought by the 
plaintiffs onder the provisions of section 
46 of the Bengal Tenancy’ Act. The 
questions raised in the appeal are as 
follows :—Section 46 of the Bengal Tenaney 
Act mentions a suit for ejectment on the 
ground of refusal to agree to enhance- 
ment of rent. It states that such a suit 
shall not be instituted against a non- 
occupancy razyat unless the landlord has 
tendered to the raiyat an agreement to 
pay the enhanced rent and the raiyat has 
within three months before the institution 
of the suit refused to execute the agree- 
ment, There seems to be a certain amonnt 
cf confusion as to what is meant by that 
section. It is quite obvious that the word 
“agreement” mentioned in the, first sub- 
section of section 46 cannot . be strictly 
construed, becanse an agreement cannot 
come into existence until it has been 
assented to by both parties and where 
it requires to be reduced to the writing until 
it has been executed. Therefore, the 
agreement mentioned cannot mean an 
agreement strictly. It is quite obvious from 
what the section says that the Statute 
means an agreement proposed by the land- 
lord because a landlord cannot tender an 
agreement to the tenant that has already 
been executed. If you read that, the ses- 


tion is a perfectly straightforward section. 


What it means is this; “that a landlord 
before he can institute a suit for eject- 
ment on the grourd of refusal to agree 
to an enhancement of rent has. got to 
tender to the tenant the agreement which 
he proposes that the tenant should execute; 
and if the tenant fails to execute’ it, then 
certain other provisions in the section say 
what the landlord may do with reference 
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to the property. Now, in this case it is 
quite clear that the Jandlord followed the 
provisions of the sub-rection, which states 
that a landlord desiring to tender an agree- 
ment may file if in the office of the Court, 
that the Court is to direct it to be serv- 
ed in the prescribed manner and that when 
it, is so served, it should be deemed to have 
been tendered. There is nothing stated in tbe 
section as toa notice going along with the 
agreement, The only requisite isthat the 
agreement, that is, the document containing 
the terms of the proposed agreement, has 
got to be tendered. Now, what happened 
in this case was this: The landlord sent 
a draft of the proposed agreement duly 
stamped to the Court, and exercising a 
wise discretion the Court thought if safer 
not to part with the stamped scopy but 
tender to the tenant or rather serve on him 
a copy identical but without a stamp on 
it. It also served along with that copy a 
notice. It is said that it was not-the original 
of the agreement that was tendered to the 
raiyat but only a copy. Of course, there 
was an agreement with a stamp on; but 
they were both drafts of the proposed agree- 
ment; that being so, the tenant could have 
executed either-draft and, if he had executed 
the draft tendered to him, it would have 
been a sufficient compliance within the 
terms of the section although perhaps, 
strictly speaking, the duty of paying the 
stump would have fallen on the tenant. Bat 
the tenant did not do that; but beng 
served withit, he setup the objection that 
he had been served with a scopy of an agree- 
ment. The short answer is that there has 
not been an agreement. There never has 
been an agreement. The agreement sould 
not come into being until executed by the 
tenant and not being in baing, all copies of 
the draft of the proposed agreement are 
just as much originals as the other. That 
being so, it is quite clear that what was 
served onthe tenant in this case was the 
proposed agreement in writing. The tenant 
could have, if he thonght fit, executed it. I 
do not agree with the view taken by the 
learned District Judge on that point. 

Then the other point urged is one which 
it is said that the learned Judge made 
himself and was not a matter raised in the 
arguments before him. Hs says that the 
notice accompanying the copy of the agree- 


ment or the proposed agreement that was 
served on the tenant was not in accordance 
with the terms of the Act. The short answer 
is that there is nothing in section 46 that 
requires a notice to be served along with 
the copy of the agreement. I have no 
doubt that it is convenient to do so. Bat the 
Statute does not make it obligatory and the 
form of the notice in this oase did not tell 
the tenant that he would lose his rights if 
he did not execute before a particular date, 
but informed him that he should execute 
the agreement and that if he had any 
objection he could submit it to the Court. 
He did not make any objection, nor did he 
submit any to the Court. The notice is 
not shown to have been issued under a 
statutory obligation, and the tenant had his 
three months and the suit was not instituted 
until after the expiration of that time. In 
this case, there seems to me to have been a 
perfectly good tender of the agreement as 
mentioned inthe section and, the tenant not 
having availed himself of that, the plaintiff 
was entitled to institute the suit. Ithink 
the decision of the learned District Judge 
must be set aside in this respect. 


Then, as regards the sross-appeal. That 
was not disposed of by the learned Judge 
of the lower Appellate Court besause he 
thought that the point which he had 
decided, although parely technical, was 
sufficient to dispose of the whole case. As 
regards the actual service of what is called 
in the Statute the agreement, that is, the 
proposed agreement, on the tenant, the fact 
that there was such a service has been 
adjudicated on. The. case was decided 
against the plaintiff on the grounds, first, 
that the so called original had not been 
served, and secondly, that the notice that 
accompanied the original was not in 
accordance with the terms of the Statute. 
I have already dealt with these points. Furst 
of all, the document served on the tenant 
was just as much an original as any other 
copy, and secondly, no notice under the terms 
of the Statute was necessary. However, these 
pointa have been adjudicated on between the 
parties and you cannot have the same points 
argued in the cross-appeal as in the appeal, 


But another point has not been adjudicated 
on, and that is as to whether the defendants 
are non-occupancy ratyats because section 46 
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of the Bengal Tenancy Act only applies 
if the landlord establishes that the tenants 
are vacyats with nen-oceupancy rights. That 
point has not been decided and the case 
must go back to the Court of appeal 
below to have the rest of the cross-appeal 
desided as to whether or not the defendants 
are non-cccupancy ratyats. If the learned 
Judge decides that they are non-occupancy 
ratyats,then he must proceed to settle the 
fair and equitable rent under the other 
provisions of section 46 of the Bengal 
Tenancy Act. If, onthe other hand, the 
Judge finds that thedefendants are raryats 
with rights of oconpancy, then the other 
part of the case which has been kept in 
abeyance—what exactly that means I do 
not know-——will be disposed of. 

The present appeal is, therefore, allowed 
with costs both in this Court and in the 
lower Courts and the oase is sent baok to 
the Court of appeal below with the above 
remarks. 

Sgamsu. Hopa, J.—I agree. 

Nos. 474 anp 475 or 1916, 

The order made above in appeal No. 3325 
will apply to these gases aleo. 

Appeals allowed; 
Cases remanded. 





OUDH JUDICIAL COMMISSIONER'S 
.* COURT. 

Sscoyp Civir. Apesat No. 291 o 1916. 
September 14, 1917. 
Present:—Mr. Stuart, A.J. O., and 
Mr Kanhaiya Lal, A. J.C. 

The Howble Maharaja Sir BHAGWATI 
PRASAD SINGH, K.C. I E, 
or BALRAMPUR ESTATE 
PLAINTIFF —APPELLANT 

versus 
Roja MUHAMMAD ABUL HASAN KHAN 
or BILMAHRA ESTATE —Derenpayt 


— RESPONDENT. 
Small Cause Court, suit cognizable by—Jurisdiction 


— Contribution sutt. 
“A suit for contribution is not exempted from the 
cognizance of a Court of Small Causes, lp. 238, col, 1.] 


Appeal from the decree of the District 
Judge, Gonda, dated 8th May 1916, up- 
holding that of the Munaif, Utraula (Gonda), 
dated 13th March 1916. 

FACTS of tha case appear from the follow- 
ing Order of Referenca by the Judicial 
Commissioner; 


“I have decided after consideration to 
refer this oase for disposal to a Banch. 

The suit was ‘one for contribution and 
the facts are as follows: ~The plaintiff, the 
Maharaja of Balrampur, being the mort- 
gagee of an Sanna share in the Talugs of 
Birwa Mahnon, brought a suit for arrears of 
rent against four persons who were the 
thekadars of a village called Kapurpur and 
obtained a decree. Subsequently the Maharaja 
and the defendant-respondent the Raja of 
Bilahra (who owned the other 8-anna share 
of the éaluga) joined ia issuing a notice 
of ejectment against these thekadars under 
the provisions of the Oudh Rent Act. A 
suit to contest the notice was filed by 
thekadars, who lost their case; inthe Court 
of first instance but won it in appeal with 
the result that the Maharaja and the Raja 
were cast in oosta of considerable amount. 
Subsequent to the passing ,of the appellate 
decree the Maharaja of Balrampur applied 
for execution of his decree for ‘rent against 
the thekadars: the latter applied for set- 
off of the sum awarded to them as costs 
in the ejectment suit and this wag allowed, 
the consequence being that the entire costs 
were paid by the Maharaja. He now sues 
to recover from tke Raja of Bilahra his 
proportionate share of those gosta, and his 
suit has been dismissed by both the Couris 
on the ground that such a suit for oon- 
tribution does not lie, They: hayə relied 
upon two authorities of this Court, one a 
ruling of Mr. Chamier reported as Musam- 
mat Kaniz Fiz.a Bibi v. Sheo Narain Misr 
(1), tho other a recent ruling of Mr. Stuart 
reported as Jamshed Alt Khan v. Zahur- 
ul- Hasan Khan (2). 

The facts of the case devided by Mr. 
Chamier were not the same-as, those of the 
sase before me, for the plaintiff was seeking 
to recover from the defendant a share of 
certain costs which had been made payable 
under a decreeto which the defendant was 
no party. Mr. Chamier, on the authority 
of the ralingin Punjab v. Pelam Singh (31, 
decided that the plaintiff could net recover. 
According to him the reasoning in the judg- 
ment just mentioned was unanswerable. 

The facts in the oase were similar to 


(1) 100. 0. 108. 
(2) 33 Ind. Cas, 357;18 O, 0, 340. 
- (3).6 N. W. P. H. C. R. 192, SAT 
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those of the oase which Mr. Chamier was 
considering and the reasoning which Mr. 
Chamier accepted is set out at page 196 
of the report in the following language:— 

‘We seb no sufficient reason for departing 
from the ordinary rule with regard to costs. 
When a joint debt is incurred, it is in 
contemplation of the parties that it will 
be paid without suit. Although every one 
of the persùns who may be ander the joint 
liability must be presumed to engage to 
contribute his fair share to its satisfaction, 
they are not to ke presumed to engage to 
pay their’ shares of the costs of litigation 
to which they may not be parties and over 
which, whether it be more or less protracted, 
they may have no control. 

‘if persons who are under a joint lability 
are joinily sued ard a decree passes for the 
debt and costs against both of them, each berg 
under a joint liability in virtue of a decree is 
bound to contribute in respect both of debt and 
cosis his share of the dec.ee. Where only one 
of several co-contractors is sued, he cannot 
call upon his co-contrastors to contribute to 
the costs of the suit.’ 

Without committing myself to the whole- 
hearted acceptance of this doctrine which 
appealed so strongly to the learned Judge 
responsible for the ruling in Musammuat 
Kaniz Fizza- Bibi v. Sheo Narain Misr (1),~ 
I may bə permitted to obrerve that it 
` does not appear to me to be applicable to 
the case where the joint liability of the 
parties to the anib for contribution has 
arisen out of a decree as distinguished 
from a contract, This indeed seems clear 
from the passage which I have underlined 
(italicised) above. Whatever state of mind 
may be imputed to parties who enter into 
an agreement which imposed upon them a 
joint liability for the payment of a sum of 
money, if is obvious that the contempla» 
tions of the parties can have nothing to 
do with the matter when the Court passes 
a decree imposing upon them a joint and 
several liability for payment of damages 
or costs on both. The hability is imposed 
regardless of the state of mind of the 
parties and they musi acsepi the consequent 
legal relation, whether they like it or not. 

Is that legal relation to be altered by 
the mere accident of the choice of a decree- 
holder, whe under the law has the option 
of realising the judgment-debt from one or 


other of the judement-debtors? When one 
of the debtors has been compelled to pay 
the whole debt, can the others turn round 
and claim that they have been released 
from their obligations by reason of the 
action of the decree-holder over which none 
of the judgment-debtors had any control? 
Surely not. If the oase does not come 
under section 69 of the Contract Aot (a 
matter regarding which there has been a 
conflict of judicial authority), it certainly 
seems to some under section 70, and [| 
altogether fail to see why the judgment- 
debtor who has satisfied the whole debt 
should be debarred from suing his joint 
judgment-debtors to enforce the obligation 
arising out of the joint decree. 


With regard to Mr. Stuart’s decision in 
Jamshed Ali Khan v. Zahur-ul-Hasan Khan (2) 
the facts are not stated in the judgment, I 
have referred to the record and find that the 
case was one of a decree against two defend- 
ants, One of them was obliged in exeention to 
discharge the whole amount ‘awarded for 
costs and he sued his joint judgment- 
debtor for his share of the costs. Accord- 
ing to the ruling the suit was not maintain- 
able. Mr, Stuart followed tbe opinion of 
Mr. Chamier in the earlier’ case and I 
think I have succeeded in showing that 
the facts were different and that the ratio 
decidendz of the High Court which Mr. 
Chamier adopted is altogether inapplicable 
to the case where the joint Hability of the 
parties to the contribution suit has its 
origin in a decree of Court. I cannot 
assent to the proposition laid down in the 
head-note to the ruling in Jamshed Ali 
Khan v. Zahur-ul-Hasan Khan (2) that a 
suit for contribution in respect of costs is 
not maintainable. 

I bave only to add a few words with 
respect to an observation of the learned 
Judge of the Court below in his judgment 
in the present case. Apart from the authori- 
ties just referred to, he thought the suit 
was not competent on the ground that a 
Oourt of Equity is not bound to decide a 
pecuniary dispute between two wrong- 
doers. No doubt the learned Judge had 
in mind what was laid down in the well- 
known case of Merryweather vy. Nizan (4), 


(4) (1799) Sm.L.C. (9th Ed.) Vol. II, 569; (12th Ed.) 
Vol. I, 443;8 T. R. 186; 101 E. R. 1387; 16 R. R. 810, 
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namely, that there is no right of contribu- 
tion between joint tort-feasors: but be has 
piven far too wide an interpretation of 
this rule of law. It is well settled thas 
there are limits to the application of this 
dostrine. 
(5) observed:—The general rule is that 
between wrong-doers there is neither in- 
demnity nor contribution: the exception is 
where the act is not clearly illegal in 
itself; and the principle does not extend 
to cases where the plaintiff isa tort-feasor 
by inferenes of law only. 

And lastly it is to be observed that the. 
issuing of a notisa of ejestment under the 
Oudh Rent Act, even if the notice is sat 
aside after contract, is nota tort, z.e., an 
actionable wrong. The parties to this present 
appeal are not joint tort-feasors. For ‘the 
above reasons I refer this appeal toa Bench 
for decision.” 

Shaikh Skahıd Husain, for the Appel- 
lant. 

Syed Alz 
ent. 

JUODGMENT.—The hearing of this appeal 
has been referred to a Bensh by the order 
of the Judicial Commissioner with special 
reference to a point of law. We regret 
that we are unable to express any opinion 
on the point referred. It escaped the 
notice of the Counsel of the parties and 
the learned Judicial Commissioner that the 
suit was a suit of which a Court of Small 
Causes conld take sognizance. It was not 
a suit of the nature specified in the Second 
Schedule of Act IX of 1387. This is the 
conclusion at which the learned Judicial 
Commissioner arrived in Suray Baksh Sirgh 
v. Raghubar Singh (6). The valuation of 
the suit was Rs. 4)6-2-0. Itis thus clear 
that no second appeal can lie under the 
provisions of section 102, Aot V of 1905. 
Such being the coase, we fesl ourselves 
precluded from expressing any opinion ou 
the merits. The appeal is, therefore, dismiss- 
ed. Costs on parties, 


Mohammad, for the Respond- 


Appeal dismissed, 


(5) (1884) 2 Ad. &. E 57atp. 74 4N. & M. 64 4 
L.J K B. l; 111 B. R. 2%; 41 R. R. 381. 

(6) 24 Ind. Sas. 28; LO. L. J. 214; 4 0. & A. L. R. 
249, 
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PATNA HIGH COURT. 
First Givi Appsan, 

January 28, 1918. 
Present:—Mr. Justice Roe 
Musammat NOOWOOAGAR OJAIN— 
PLatntive—APPELLANT 

versus 
SHIDHAR )HA— DEFENDAN T~ 


RESPOSDENT. : 

Court Fees Act (VIE of 1870), 8. 7 (iv) (o)—Specific 
Relief Act (I of 1877), s. 39—Suit to avoid registerad 
deed —Court-fee payable. 

A plaintiff saing for the cancallation of a dogu- 
ment under section 33 ot the Spacific Relief Act is 
not entitled to reduce the Court-fee payable on his 
plaint by an assertion that the suit falls under 
Chapter VI of the Act. [p 289, col. 1.] 

On an adjudication under szction 39 of the Speci- 
fic Relist Act thitadsad is void the Court is- 
required by law, ifthe iustrament has been regis- 
tered, to send a copy of its dacree to the offizsr in 
whose office the instrument has been registered, and 
this forwarding of the copy of the decree to the 
Registrar is a consequential relief upon which an ad 
valorem Court-fee must be paid. Lp, 239, col. 1.] 


FACTS.—The plaintiff broaght a suit to 
avoid a registered deed of gift executed by 
her in 1917 in respeot of 23 bighas of land. 
The plaintiff stated in her plaint that the 
defendant had got her to exeaute the deed 
by falsely giving her to understand that it was 
a bond for Rz. 50, the money being required 
for a pilgrimage to Benares which was suggest- 
ed by the defendant and which he after- 
wards got her to abandon by representing 
that cholera was rife at Benares. The 
plaintiff valued her relief at Rs. 6,000, but 
paid a Court fees of Rs. 10 only. The snit 
having been dismissed on other grounds, the 
plaintiff appealed to the High Court and 
again paid a Court-fees of Rs. 10 only on 
the memorandum of appeal. The Stamp 
Reporter, relying on the decisions in Para- 
thayi v. Sankumani (1), Samiya Mavali v 
Minammal (2), Arunachalam Chetty v. Ranga- 
samy Pillai (3), Parvatibai v. Vishvanath 
(4) and Nanak Ohand v. Jiwan Mal (5), sub- 
mitted that an ad valorem Court-fea on the 
value of the relief songht in the plaint and 
in the memorandum of appeal should have 


(1) 15 M. 294; 5 Ind. Dec. (N. s.) 556.. 
wae 23 M. 490; 10 M. L. J. 240; 3 Ind. Deo., (N. a.) 
13) 2S Ind. Cas. 79; 88 M. 923; 28 M. L.J. 118; 
(1915) M. W. N. 118; 17 M. L. PT. 184. 
(4) 23) 8.207; 6 Bom. L. R. 1125. 
Eo 25 Ind, Vas, 435; 35 P. R. 1914; 237 P. L. R. 


banes 
nnu ye 
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been paid under section 7, clause Civ), sub- 
section (c) of the Ceurt Fees Act. The 


report of the Stamp Reporter was contested 
before the Taxing Officer and reliance was 


placed on Karam Khan v. Daryat Singh (6) - 


and section 89 of the Specific Relief Act. 
The Taxing Officer, agreeing with the 
desisions of the Madras and Bombay High 
Courts, was of opinion that the case came 
under section 7, clause (¢v) (c), of the Court 
Fees Act. The matter was referred to the 
Taxing Judge. 

Messrs. Lachmee Narain Sinha and L. K. 
Jha, for the Appellant. 

JUDGMENT.—This is clearly a suit 
under Ohapter V of the Specific Relief Act. 
I am of opinion that the plaintiff is not en- 
titled to reduce the Court-fees payable thereon 
by an assertion that it falls under Chapter 
VI. In soming to this conclusion I have 
considered the cases of T'acoordeen ‘J'ewarry v. 
Nawab Syed Ali Hossein Khan (7), 
Karam Khan v. Daryat Singh (6), 
Parathayi v. Jankumani (1), Samiya 
Mavaliy. Minammal (2), Shrimant Sagajirao 
vy. Smith (8) and Parvatibai v. Vishva- 
nath (4). The latter decision, if I may 
say so, is clearly a correct decision. On 
the adjudication that a deed is void the 
Court is required by law, if the instrument 
has been registered, to send a copy of its 
decree to the officer in whose office the 
instrument has been so registered, and as 
held in the.cases of Parathayz v, Senkumanz 
(1) and Parvatibat v. Vishvanath (4), 
this forwarding of the copy of the decree 
to the Registrar is a consequential relief 
upon which an ad valorem Uourt fee must be 
paid. The plaintiff cannot avoid payment 
of this Court-fee by omitting to ask for this 
necessary consequence of the decree songht. 


Appeal dismissed, 
(6) 5 A. 831; A. W. N. (1883; 55; 3 Ind. Dec. (xN. 8.) 


(7) 21 W. B. 340; 13 B. L. R. 427; 1 L A. 19% 8 
Sar. P. 0. J. 368. 
(8) 20 B. 736; 10 Ind. Deo, (N. s.) 1061 
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MADRAS HIGH COURT. 

Seconnp Civin APPRAL No. 820 or 1915. 

November 2, 1917. 
Present:——Justice Sir William Ayling, KT., 
and Mr, Justice Phillips. 

SUBBARAYA CHETTIAR (prap) AND 

ANOPHER—-PLAINTIFFS—A PPELLANTS 
VETSUS 
PAPATHI AMMAL akas LAKSHMI 
AMMAL AND o1ners—Derenpants— 
RESPONDENTS. 

Provincial Insolvency Act (ITE of 19074, 5. 16—- 
Order of adjudication, effect of-—Suit by undischarged 
insolvent after vesting order, maintainability of—~ 
Appeal, right of. 

After the passing of an order of adjudication 
and the vesting of the insolvent’s property in the 
Official Receiver under section 16 of Act ILI of 
1907, the insolvent is tipso facto divested of the 
same and can have no vested interest in the pro- 
perty until after it is restored to him after adminig- 
tration. The insolvent cannot maintain a suit in 
respect of such property, nor has he a right of 
appeal against any decree passed in a suit institut- 
ed by him, the Official Assignee alone being compe- 
tent to sue for enforcing the rights possessed by 
ie Faia at the date jof adjudication. [p. 240, 
col. I. 

Sriramulu Naidu v. Andalammal, 30 M, 145; 17 M. 
L. J. 14, distinguished. 

Second appeal against the decree of the 
District Court, Tanjore, in Appeal Snit 
No. 815 of 1913, preferred against the decree 
of the Court of the Subordinate Judge, 
Kumbakonam, in Original Suit No, 50 
of 1912. 

Mr. T. R. Venkatarama Sastriar, for 
Appellants. 

Messrs, ©. T. Srinivasa Gopalachariar, A 
Krishnasami Iyer and R. 
Iyer, for the Respondents. 

JUDGMENT.—Iln this case an objestion 
has been taken that appellant has no right 
to appeal. Two grounds are put forward, 
(1) that plaintiff, being an insolvent, had 
no right to bring the suit and consequently 
has no right of appeal, and (2) that even 
if he had a right to sue, the right of 
appeal was takenaway by the intervention 
of the Official Receiver after plaintiff 
obtained adecree in the Original Court. 

At the date of suit the plaintiff was 
an undischarged insolvent, and under section 
16 of the Provincial Insolvency Act all his 
property vested in the Official Receiver, who 
would then have the right to sue in 
respect of that property. lt is, however, 
contended for the appellant that he had the 
permission of the Official Receiver to bring 


the 


Ramachandra 
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this suit, and, therefore, sould do so 
inasmuch as there remained vested in him 
an interest in the property, as would appear 
from the fact that any residue of his 
estate after administration in insolvency 
would be returned to him. This contention 
must, however ,be rejected, for when the 
property becomes vested in the Official 
Receiver, the insolvent must ipso facto be 
divested of the same, and can have no vested 
interest in the property until after it is 
restored to him after administration. Sadodin 


_y. Spiers (1) is authority for the proposition 


that the Offisial Assignee alona is competent 
to sue for enforcing the rights to property 
possessed by an insolvent at the date of 
adjudication [wide also Ramasamy lyengar v. 
Ramalinga Mudaliar (2) and Ramasami 
Aiyangar v. Pavadai Chetty (8); and there is 
no authority to the contrary. Reliance is 
then placed on Sriramulu Naidu v. Andal- 
ammal (4°, where it was held thatan undis- 
charged insolvent could sue in respect of 
property acquired after his adjudication and 
before the intervention of the Offisial 
Receiver. That case, however, is based on 
the rule in Cohen v. Mitchell (5) that until 
the trustee intervenes, all transactions by a 
bankrupt after his bankruptey with any 
person dealing with him bona fide and 


for value in respect of his self-acquired — 


property, whether with or without knowledge 
of bankruptcy, are valid against the 
trustee.” That rule now appears to be 
embodied in a modified form in section 47 
of the Bankruptcy Act of 1914, and appears 
to be for the protection of a third party 
who deals bona fide with an undischarged 
bankrupt. Whether the rule oan be applied 
goas to give aright to sue in respect of 
such property need net be considered now, 
for, as pointed ont in Sundarappaiyar v. 
Arunachella Chettiar (6), the ruling in 
Sriramulu Naidu v. Andalammal (4) does 
not refer to property in the possession of the 
insolvent at the date of adjudication. We 
must, therefore, hold that plaintiff had no 


(1) 3 B, 437; 4 Ind. Jur. 248 and 350; 2 Ind. 
Dec. (xN. 5.) 291. 

(2) 22 Ind. Cas. 687. 

(3) 23 Ind. Cas. 818. 

(4) 30 M.145; 17 M. L. J. 14. 

(6) (1890) 25 Q. B. D. 262; 59 L. J. Q. B. 409; 68 
L. T, 208; 38 W. R. 551; 7 Morrell 207. 

(6) 81 M. 493; 4 M, L. T, 188; 18 M. L. J. 487, 
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right to institute this suit and consequently 
the second objection taken need not be oon- 
sidered. This sesond appeal is dismissed 
with costs. 
The Court-fee due must be 
Gavernment by appellant. 
Appeal dismissed. 


paid to 


M. 0. P. 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 

Secoxp Crvit Appoat No, 141 or 1916. 
December 22, 1917 
Present:—-Mr. Batten, A. J. C. 
PARWATRAO - Ptatwtive— 
APPELLANT 
Ve? SUS 
RAMJI AND OraERS— DEFENDANTS — 
RESPONDENTS. 

Civil Procedure Cade (Act F of 1908), Sch. III, 
para. 11—~Sale-deed, executed, but not registered— 
Vollector, permission, granted by, before registration, 
validity of. ; 

Plaintiff sued for possession of property under a 
sale-deed exscuted during the pendency of an 
attachment when the execution proceedings were 
before the Collector, who accorded his sanction to 
the sale after the execation but before the registra- 
tion of the sale-deed: 

Held, that permission having been granted while 
the sale was complete for want of registration, the 
sale was not void, [p. 241, col. 1.] 

Appeal from the decree of the Court of 
the Divisional Judge, Nagpur, dated the 3rd 
December 1915, in Appeal No. 78 of 
1915. 

Dr. H. S. Gour and Mr. A. V. Zinzerde, ` 


‘for the Appellant. 


Messrs, M. B. Kinkhedeand V. D. Kale, for 
the Raspondents. 

JUDGMENT.—The fasts areas follows. 
The plaintiff sues for possession under a 
sale-deed executed by the Ist defendant 
Ramji on the 9th August 1914. The plaint- 
iff had in Ostober 1913 attached.the pro- 
perties, the subject of the sale-deed, in exe- 
cution of a money-decree, and the execution 
proceedings were transferred to the Collector. 
While the proceedings were still pending, 
the judgment-debtor executed the sale-deed 
in question without the previous sanction 
of the Court or of the Collestor. On the 
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10th August the parties to the deed applied 
to the Munsif to sanction it and he re-trans- 
ferred the proceedings to the Collector. On 
the 18th August the Collector made the 
endorsement “ permission granted ” on the 
sale-deed, which was registered on the 20th 
August. The learned Divisional Judge has 
held that the saleis void, as the Collector’s 
sanction could not ratify a sale already made 
without his sanction. I am of opinion that 
the view taken by the learned Judga is 
incorrect. The sale was not complete until 
the deed was registered, as registration was 
necessary. The Collector sanctioned it be- 
fore it was registered. The written per- 
mission was given while the sale was in- 
complete. I find nothing in Salu Bai v. 
Bajat Khan (1) that a sale which receives the 
written sanction of the Collector after execu- 
tion but before registration is void. In this 
view of the case I reverse the decree of the 
Divisional Judge and restore the decree of 
the Subordinate Judge dsted the 14th May 
1915. Costs of the Ist Court will be paid as 
ordered by that Court. The defendants 
Nos. 2 and 8 will pay their own and plaintifi’s 
sosts in the two Appellate Courts. 
Appeal accepted, 


(1) 42 Ind. Cas. 200; 13 N. L. R. 180, 





CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decree No. 1228 
oF 1916. 

August 24, 1917, 

Present: —Justice Sir Asutosh Mookerjee, KT, 
and Mr. Justice Beachoroft. 
PADMA LOCHAN PATAR-—Deranpant— 
APPELLANT 
tersus 


GIRIS CHANDRA KIL— Praintipe— 


RESPONDENT. 

Limitation Act (IX of 1908), s. 19, Sch. I, Art. 78 
—Acknowledgment—Payment by cheque—Cheque dis- 
honoured — Limitation —Civil Procedure Code (Act V of 
1903), O. VI, r., 17—Amendment of plaint, when to 
be allowed. 

The fact that the defendant, in a suit to recover 
money alleged to be due on accounts taken between 
the parties, sent to the plaintiff a hundi and a cheque 
which were dishonoured on presentation, cannot 


16 
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attract the application of Article 78 of the Limitation 
Actto the suit. [p. 242, col. 1.) 

The mere delivery of sucha hundi and cheque does 
not constitute anacknowledgment within themeaning 
of section 19 of the Limitation Act. [p. 242, col. 1.] 

An application for amendment of a plaint in 
second appeal was refused by the High Court on 
the ground that if the amendment were granted, the 
plaintiff would be able to start afresh on allegations 
wholly inconsistent with those made in the original 
plaint, [p. 242, col. 2.] 


Appeal against the decree of the District 
Judge, Bankura, dated the 80th March 1916, 
modifying that of the Subordinate Judge, 
Bankura, dated the 25th January 1915. 

Babus Biraj Mohan Mojumdar and Bhagi- 
rath Ohunder Das, for the Appellant. 

Dr. Dwarka Nash Mitter and Babu Bejoy 
Kumar Bhattacheryee, for the Respondent. 

JUDGMENT.—This appeal arises but of 
a suit for recovery of Rs. 3,954-4.0. The 
Court of first instance gave the plaintiff a 
decree for Rs. 976-6-0. Upon appeal, 
the District Judge has modified that decree, 
and we have before us an appeal by the 
defendant as also a memorandum of aross- 
objection by the plaintif. The appeal and 
the cross-objection raise two questions 
upon whieh the Courts below have taken 
divergent views. The frst question relates 
to a sum of Rs. 168-8-6; with regard to 
this, the defendant contends that the 
claim is barred by limitation. The second 
question relates to a sum of Rs. 2,000; 
with regard to this, the Court of first 
instance dismissed the suit, but the District 
Judge has granted the plaintiff leave to 
abandon his claim with liberty to institute a 
fresh suit under Order XXIII, rule 1 of the 
Civil Procedure Code, 1905. 

As regards the first point, there can be 
no doubt that the sum really accrned due 
more than three years prior to the institu- 
tion of the snit. The plaintif sontends 
that the claim is not barred by limitation 
under Article 78 of the First Schedule to 
the Indian Limitation Act. He relies upon 
the circumstances that the defendant sent 
him on the 26th February I911 a kundi 
for Rs. 300 and on the 22nd July 1911 a 
cheque for Rs. 50, which were dishonoured 
on presentation. His case consequently is 
that this attracts the application of Article 
75, which provides that a suit by the payee 
against the drawer of a bill of ex- 
change (which has been dishonoured by 
non-acseptance) must be instituted within 
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three years from the date of the refusal 
to accept. The suit before us, however, is 
not one of this description. It is a suit 
to recover money alleged to be due on 
accounts taken between the parties; to a 
suit of this description, Article 78 can 
have no possible application. On behalf of 
the plaintiff, this was clearly realised and an 
endeayour was made to support the decree 
of the District Judge on the ground that 
‘the delivery of the hundi and the cheque 
constituted an acknowledgment within the 
meaning of section 19 of the Indian Limit- 
ation Act. In our opinion, there is no 
foundation for this contention. The desision 
in Raman v. Vairavan (1) is clearly distin- 
guishable; there the cheque was accompanied 
by a letter which contained an acknowledg: 
ment sufficient for the purposes of section 19, 
We must hold that the view taken by the 
‘Subordinate Judge in this respect was correct 
and his decision should not have been revised 
by the District Judge. | 

As regards the second point, no order 
could properly have been made under rule 1 of 
Order XXIII. The plaintiff sought to recover 
Rs. 2,000 upon certain allegations which 
were found untrue by the Trial Court. On 
appeal the District Judge came to the same 
conclusion, but he held that the plaintiff 
might be permitted to abandon the claim, 
‘with liberty reserved to him to institute a fresh 
snit on the same gause of action, The 
plaintiff subsequently presented an application 
to the District Judge, whereupon an order 
was made under rule 1 of Order XXIII. The 
plaintiff, however, notwithstanding this 
order, has preferred a cross-objection to 
this Court, to the effect that the view 
taken by the Courts below as to this sum of 
Rs. 2,000 is notcorrest. We are of opinion 
that, in such circumstances, the order 
under rule 1 of Order XXIII should not have 
been made. 

As a last resort, the plaintiff seeks for 
leave to amend his plaint, We 
are not unmindful that under rule 17 of 
Order VI very wide powers of amendment are 
vested in the Court: but we are clearly of 
opinion that the application of the plaintiff 
for leave to amend his plaint at this stage 
should not be entertained. The object of 


(1) 7 M, 392; 8 Ind. Jur. 186; 2 Ind. Deo. (N, 8) 
B56. 
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the proposed amendment is to abandon the 
olaim deliberately put forward in the Trial 
Court and persistently reiterated in the Court 
of Appeal below. 1f the amendment is 
granted, the result will follow that the 
plaintiff will start afresh on allegations 
wholly inconsistent with those made in’ the. 
original plaint, and, to support the new 
allegations, he must bring forward evidence 
directly contradictory to the evidence already 
placed by him on the record. Such a feat 
he should not ba encouraged to perform: 
Kokwlasari Dastv. Mohunt Rudranand Goswamt 
(2), Ghurphekni v. Purmeshar Dayal Dubey (3), 
Mohesh Chunder Bose v. Radha Kishen 
Bhattacharjee (4), Kisandas Rupchand v. 
Rachappa Vithoba Shilvant (5), Ramji Ram 
v. Salig Ram (6), Sri Rang Behary Lal v. 
Ranchheyya Lal (7). 

The result is that this appeal is allowed, 
the decree of the District Judge set aside 
and that of the Court of’ first instance 
restored, subject to this variation that inter- 
est will ran at the rate of six per cent. 
per annum as allowed by the District Judge. 
This order will carry costs both here and in 
the Court of Appeal below. | 
Appeal allowed, 


(2) 5 C. L. J, 521. 
(3) 50. L. J.658 < 
(4) 60. L. J. 580; 12,0. W. N. 28. 


(5) 4 Ind, Cas. 726; 33 B. 644;' 11 Bom. L. R. 
1042, ; 

(6) LL Ind, Cas. 481; 14 0. L. J, 188. 

(7) 13 Ind, Cas, 128; 15 O, L. J. 489. 





OUDH JUDICIAL COMMISSIONER’ S 
COURT. 
Seconp Crvin Appeat No. 38 or 1917. 
November 48, 1917. 
Present:—Mr Lindsay, J. C. 
Mir ETIZAD HUSAIN-—DeFenpant— 
APPELLANT 
VETSUS 
Munshi BENI BAHADUR— PLAINTIFF 


—RESPONDENT. 

Transfer of Property Act \1V of 1882), s. 51— Com» 
pensation for invprovements—Purchaser for value from 
limited owner, position of —Equitable principles. 

Where a purchaser knows or ia presumed to know 
that the vendor can sell only under certain, circum: 
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stances and he either knows that such circumstances 
do not exist or wilfully abstains from making any 
inquiry on the subject, the mere fact that he pur. 
chased for consideration will nof suffice to show good 
faith and he will not be able to claim compensation 
under section 5! of the Transfer of Property Act for 
improvements effected by him. Mp. 244, col 2.) 

Apart from the provisions of section 5tof the 
Transfer of Property Act, however, an equitable right 
may arise in favour of the owner of a limited interest 
who makes „improvements on the property in his 
possession. (p. 245, col. 1.] 

But this right can only come into existence if it 
can be shown that the true owner stood aside and 
abstained from asserting his rights. There must be 
in such cases some equity arising out of the conduct 
of the true owner and further, apart from the con- 
duct of the owner in this connection, the right cannot 
come into existence unless it is found that the per- 
son in possession was under a mistaken belief that 
he ei 2 permanent interest in the property. [p, 245, 
col. 1 


Appeal from the decree of the Second Addi- 
tional Judge, Lucknow, dated the 13th Decem- 
ber 1916, reversing that of the Additional 
Munsif, Lucknow, dated the 15th March 1916, 

The Hon’ble Pandit Gokaran Nath Misra 
and Pandit Harkaran Nath Misra, for the 
Appellant. 

Babu B#isheshwar Nath Srevastara, for the 
Respondent. 


JUDGMENT.—This is a defendant’s appeal 
arising ont of a suit for ejectment brought 
by the plaintiff-respondent Beni Bahadur for 
the purpose of recovering possession of a 
house. There was also a claim for mesne 
profits. 

The facts of the case are a little com- 
plicated and require to be set out at some 
length. The property in dispute consists of 
a plot of land situated in the city of Lucknow 
upon which there is at presentstanding a 
pacca house. It is said that this plot be- 
longed originally to one Ram Prasad Kayastha 
who died some time inthe year 1876. It 
is stated that at the time Ram Prasad died 
the only buildings standing on this plot of 
land were a ` kachcha dalan ” and a “ kothri.”’ 
In faot the ground appears to have been 
used as asmall garden and these buildings 
were for the residence of the mali. 

Ram Prasad left a widow MusammatChhogar 
Kuar, who survived him for many years. It 
is admitted that she died in the month of 
December 1908. On the 14th of Ostober 
182] Musammat Chhogar Kuar sold the plot 
of land in dispute to her brother Madho 
Prasad. The property was sold for Rs. 80 
and in the sale-deed which was executed 
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the property was described as consisting of 

apiece of land used as a garden with a 
dalun and a kothrá `°. The price paid by 
Madho Prasad was Bs. 80. Tt has been 
found that after Madho Prasad acquired this 
property he set about building a house which 
he erected, it is said, at a cost of Rs. 1,500 
or Rs. 2,000. In the year 1900 shortly be- 
fore his death Madho Prasad made a gift of 
this property to his Guru, a man named 
Baba Baram Bilas. Baram Bilas in his turn 
sold this property to Mir Buniad Husain on 
the 3rd of June 1902. Mir Baniad Husain 
was tha father of the defendant-respondent 
Mir Etizad Husain. The plaintiff in this 
case Beni Bahadur claims to be the revyer- 
sioner of Kam Prasad. He is, it appears, 
the son of Ram Prasad’s sister and the 
Courts below have found that he is the only 
relation of Ram Prasad who can claim as 
his heir. There is mo longer any dispute 
as to this matter. 

A variety of defences were set up in the 
Court below but for the purpose of dispos- 
ing of this appeal it willnot be necessary 
to refer to them all. It is now conceded 
that the legal title to this property is with 
the plaintiff and the only question outstand- 
ing is whether the defendant-appellant is 
entitled to any compensation before an order 
for his dispossession is made, 

The case as to compensation was deait 
with by both the Courts below with reference 
to the provisions of section 51 of the Transfer 
of Property Act. The Munsif was of opinion 
that in the coircumstanses the defendant 
could not be ejected without compensation 
being paid to him by the plaintiff. It has 
been found that the house which now stands 
upon the land in dispute was constructed 
by Madho Prasad after his purchase from 
the widow; and it has also been found that 
since the date of the purchase by Buniad 
Husain a sum of about Rs. 500 has been 
spent on repairing the property. For varions 
reasons the Munsif thought the case was 
covered by section 51 and accordiugly, 
while giving the plaintiff a decree for eject- 
ment, he ordered the payment of compensa- 
tion to the defendant, or in case the com. 
pensation was not paid, he directed the de- 
fendant to pay to the plaintiff the value of 
the land. This decree has been reversed in 
appeal by the Additional Judge. He was of 
opinion that the case sould not be brought 
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within the purview of sestion 5l and that 
sonsequently the plaintiff was not liable to 
pay any compensation as a condition prege- 
dent to his obtaining possession of the pro- 
perty. 

The first point which has been Pe, 
before me is with reference to this question 
of compensation and the terms of section 51 
of the Transfer of Property Act. This seb- 
tion lays down that when the transferee of 
immoveable property makes auy improve- 
ment on the property, believing in good faith 
that he is absolutely entitled thereto, and 
he is subsequently evicted therefrom by any 
person having a better title, the transferee 
has a right to require the person causing 
the eviction either to have the value of the 


| improvement estimated and paid or secured 


to the transferee, or to sell his interest in 
the property to the transferee. In dealing 
with the law as laid down in this section, 
the learned Judge observed that the question 
whioh had to be determined was the position 


` which Madho Prasad occupied with respect 


è 


to the land in suit. 
the present defendant cannot be said to have 
improved the property for, as bas been 
mentioned, the pacca house was builton the 
plot by Madho Prasad. Whether the repairs 
which were done by the defendant after 
the date of his purchase could be treated 
as improvements under this section is a 
matter of some difficulty. I sball refer to 
this- point later on. The Judge came 
to the conclusion that Madho Prasad was 
not a transferee who believed, or who could 
have believed, in good faith that he was 
absolutely entitled to the property. The 
Judge pointed to the fact that Musammat 
Chhogar Kuar was a Hindu widow who had, 
therefore, only a limited interest in the pro- 
perty. Ordinarily she could not transfer the 
property except for the period of her life, 
The Judge found that no legal necessity for 
the transfer had been proved. Certain 
evidence was put forward on behalf of the 
defendant for the purpose of showing that 


there was a legal necessity, but this evidence 


has heen rejected as unreliable. The learned 
Judge also referred to the fact that Madho 
Prasad being the brother of the lady must 
have been acquainted with the circumstances 
and must also be taken to know the Hindu 
Law relating to the power of widows to trans- 
fer the property. which they have acquired 
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He found that Madho 
Prasad must have been aware that there 
was no legal necessity for the.sale and that 
in these ciroumstances he could not claim 
to be a transferee who believed in good faith | 
that he had an absolute title to the pro- 
perty he had acquired. This finding of the 
lower Appellate Court has been criticized bere 
on a variety of groands ; but if seems to 
me that I must hold that what the Judge 
has found amounts to a finding of fact with 


which | am not sompetent to interfere, 


The expression “ good faith” is defined 
in section 3, clause 20, of ‘the General 
Clauses Act, which lays down that a thing is 
deemed to be done in good faith where it is 
in fact done honestly, whether it is done 
negligently or not. Certain facts have been 
found by the Judge to which I have 
referred above, and it appears. to me that 
on those facta it was open to himto find 
that Madho Prasad could not have had an 
honest belief that he was the absolute 
owner of the property. Consequently, as 
the Judge observes, if Madho Prasad were 
alive he could not have set upa claim to 
compensation under seation 91. The con- 
clusion of the learned Judge on this part 
of the case is supported by a raling of the | 
Madras High Court reported as Nanjappa 
Goundan v. Peruma Goundan (1). There 
it was held that where a purchaser knows, 
or must be presumed to know, that the 
vendor could sell only under certain circum- 
stances and he either knows that such 
circumstances do not exist or wilfully 
abstains from making any inquiry on the 
subject, the mere fact that he purchased 
for consideration will not suffice to show 
good faith; and he will not be entitled to 
claim compensation for improvements effect- 
ed by him. So much for the case set up 
by the appellant under section l of the 
Transfer of Property Act. It follows that 
if Madho Prasad acquired no right under 
this section, the defendant-appellant, who 
has taken a transfer of such title as Madho 
Prasad had, cannot lay claim to any higher 
rights than Madho Prasad would have had 
himself, It may ba, as argued, that 
Buniad Husain gave full value for the 
property to the person to whom Madho 
Prasad had made a gift. But that does 


(1) 4 Ind. Cus, 18; 32 M. 530; 6 M. L. T. 284 19 
M. L. J. 454, 
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not affect the legal question under aon- 
sideration. If no right had arisen to 
Madho Prasad nnder section ol, then no 
such right could have passed by purchase to 
the appellant, 

A further question then arises. If section 
al does not apply to the case, is thera 
any other ground upon which compensa. 
tion could be awarded to the defendant in 
this case? Madho Prasad certainly did not 
come into possession of this property asa 
trespasser. He was in any cise the pur- 
‘chaser of a limited interest which would 
enure for the life ofthe widow, I think 
there can be no doubt that on the authorities, 
and apart from the provisions of section 
Ol, an equitable right may arise in favour 
of the owner of a limited interest who 
makes improvements on the property in 
his possession. But this right can only come 
into existence if it can be shown that 
the true owner stood aside and abstained 
from asserting bis rights. There must be 
in such cases some equity arising oat of 
the conduct of the true owner; and further, 
apart from the condact of the owner in 
this connection, the right cannot come into 
existence unless itis found that the person 
In possession’ was under a mistaken belief 
that he had a permanent interest in the 
property. This dostrine has been appealed 
to by the appellant’s learned Counsel for 
the purpose of assisting the oase of his 
client; but it seems to me that the gondi- 
tions are not satisfied which would justify 
me in holding that an equitable right had 
arisen in the appellant’s fayour. To begin 
with we have the finding of the Court below 
that Madho Prasad could not have been 
under the belief that he had any perma- 
nent interest in this property, Coming 
now to Buniad Husain, the predecessor- 
in-interest of the appellant, it is probably 
the fact that he was under the belief that 
he had acquired an absolute interest in 
this land which would have entitled him 
to hold on to itas long as'he shose, But 
then it cannot be pretended that the 
improvements erected on tha land in dispute 
were made by Buniad Husain. Itis true 
they were purchased by him but they were 
no& made by him; and so on this ground 
if appears to me that the defendant-appel- 
lant has not made ont a ease for equitable 
relief, - 
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Then again there is another point to be 
considered. Jn order to entitle the holder 
of a limited interest in the property to 
equitable relief inthis manner there must, 
as I have said, be some conduct on the 
part of the true owner in virtue of which 
the person in possession was encouraged 
to make the improvements. The law in 
this matter has keen expounded in aruling 
of their Lordships of the Privy Counail 
reported as Beni Ram v, Kundan Lal (2). 
After setting out an extract from a decision 
of the Allahabad High Court reported as 
Gopi v. Bisheshar (3), their Lordships 
observe as follows: — 


“It is to be regretted that the loose 
and inadequale statement of the rule of 
equity, which is reported in Gop: v., 
Bisheshar (3), should baye been accepted, 
apparently without maoh consideration, 
by the learned Judges of both Appellate 
Courts. The proposition, if it were care- 
fully supplemented, might possibly be 
made to apply to the sase where the 
owner of land sees another person erecting 
buildings upon ib, and knowing that such 
other person is under the mistaken belief 
that the land is his own property, purposely 
abstains from interference with the view 
of claiming the building when it is 
ereated,” 

In dealing with this part of the case 
we have to consider the position of the 
present plaintiff Beni Bahadur. Up till 
the time of Musammat Chhogar Kuar’s 
death at the end of 1903 Beni Bahadur 
was in no sense an owner of the property 
in dispute. He was tha prospective heir 
of the property, being the nearest relative 
of Ram Prasad then in existence. Bat he 
cannot in any sense be described as the 
owner of the property;and it seams to me, 
therefore, impossible to apply this equitable 
dostrine on the footing that Beni Bahadur 
was the owner of the property in suit and 
could and should have interfered in order 
to prevent the appellant or his predecessor 
from erecting buildings on the land, It 
is pointed out that Beni Bahadur in the 
lifetime of Chhogar Kuar brought several 


(2) 21 A. 496 at p. 502; 1 Bom. L. R. 400; 30. W.N. 
502; 26 I. A. 68; 7 Sar. P. C. J.523; 9 Ind. Dec. IN. s.) 


1022. 


(3) A. W. N. (1885) 100; 4 Ind. Dec (x. s) 789, 
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declaratory suits relating to  sertain 
alienations which Musammat Chhogar Kuar 
had made and it is claimed to be a 
significant fact that he never brought any 
such suit with respect to the property 
with whish we are now ‘soncerned. All 
the same I cannot accept the argument 
that Beni Bahadur was necessarily under 
any obligation to bring such a suit, and 
his omission to bring a suit of this kind 
cannot, in my opinion, be considered as 
amounting to any act on the part of the 
owner by reason of which the person in 
possession was encouraged to lay out 
money in improvements. Beni Bahadur in 
the course of his evidence was asked to 
explain why he had never brought any 
suit in the widow’s lifetime regarding this 
property, and his answer was thathe did 
not consider that he had any right to the 
property so long as Musammat Chhogar 
Kuer was alive. In short it seems 
impossible to treat mere reversioner as 
an owner for the purpose of applying 
this doctrine of equity. A may he a 
reversionary heir and he may do acts 
which encourage the person in possession 
to erect buildings of a permanent character. 
When the reversion falls in on the 
death of the life-tenant, B is the nearest 
heir in existence and not <A. Would it 
be possible for the person in possession to 
set up an equitable right against B, on the 


ground that A who was the previous 
reversionary heir had encouraged the 
holder of a limited interest to suppose 


that he was in with a permanent title? 
I think net, It seems to me therefore 
that neither under section 51, nor under 
this doctrine of equity to which I have 
referred, can the appellant be said to be 
entitled to compensation in this case. 

It has been suggested that at any rate 
the lower Court ought to allow the 
defendant to remove the materials of the 
house before the plaintiff is given posses- 
sion, Here again I think the argument 
fails. The reversioner is entitled to the 
property as it stands at the time of the 
widows’s death. Here we have the fact 
that the widow died in 190€ and at that 
"time the house had been built. 

It has further been suggested that the 
appellant is entitled to the money which 
he laid out by way of repairs, This 
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argument must fail for the same reason, 
16 seems from the accounts which were 
put in by the defendant that the money 
he spent on repairs of the house was 
spent for the benefit of the tenant of the 
premises from whom the appellant was 
receiving rent. It is also made to appear 
from the accounts that the money was 
expended in the year 1907, that is, before 
the date of the widow’s death. I «aan see 
no reason why the plaintiff should not 
have the benefit of the law whish 
entitled him to possession of the property 
as it stands at the time when the 
succession opens. The coase may be a hard 
one, but the defendant-aprellant is in no 
worse position than any other person 
who has bovght property from another 
holding under a defective title. He cannot 
set up the hardship to himself as any 
ground for resisting the claim of the 
rightful owner; and least of all when he 
has not been able to show that the rightfal 
owner has done anything which would 
give rise to an equitable right in his 
(appellant’s) favour. 

I am satisfied, therefore, that the decision 
of the lower Appellate Court is correct and 
I dismiss this appeal with ‘costs acoord- 
ingly. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 

APPEAL FROM ORDER No. 408 oF 1915. 
February 19, 1918. 
Present:—Myr. Justice Tenncn and: 

Mr. Justice Newbould, 

BEPIN BEHARI SEN—~Jupement-pestror— 
APPELLANT 
VOTSUS 


KRISHNA BEHARI SEN— DerOREB-HOLDER 


— RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 151, O. XXI, 
rr, 18, 19-—Ewecution of decree for smaller sum, whether 
can be tssued against party to whom larger sum is 
payable by  applicant—Appeal—Appellate decree, 
whether supersedes original decree which it affirms. 

When an appeal has been decided, the original 
decree becomes merged in the appellate decree and 
for purposes of execution as for purposes of amend. 
ment the [appellate decree, even{ when it merely 
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affirms the original decree, is to be taken as em- 
bodying and superseding that decree. [p. 248, col. ‘.] 

By a decree in a partition suit A became entitled 
to recover the sum of Rs. 2,130 from B.A preferred 
an appeal against that decree, which was dismissed 
and he became Hable to pay to B Rs. 506 by way of 
costs of the appeal. Thereafter A applied for leave 
to appeal to His Majesty in Conucil but this appli- 
cation was rejectedand he was directed to pay to B 
further costs to the extent of Rs. 80: 

Held, that on the principles embodied in Order 
XXI, rules 18 and 19, and in section 151, Civil Pro- 
cedure Code, B was not entitled to take out execution 
for the smaller sums of Rs. 506 and Rs. 80 payable to 
him by A when a larger sum payable by him to A 
against whom he sought execution was due and 
remained unpaid. [p. 248, col, 1.] 


Appeal against the order of the Officiating 
Subordinate Judge, 2nd Court, 24-Pergannahs, 
dated the 17th May 1915. 

FACTS appear from the Judgment,- 

Babu Sarat Chandra Rai Chowdhury (with 
him Babu Eshitish Chandra Chakrabarty), for 
the Appellant.—-The daesree of the Sub- 
ordinate Judge of Alipur in the original 
suit was taken on appeal before this Court. 
The original decree merged in the High 
Court’s decree. There was then an applica- 
tion for leave to appeal to His Majesty’s 
Counail. The costs awarded in the regular 
appeal as wellasthose in the hearing of 
the application for leave to appeal to the 
Privy Council are together less than the 
amount payable to my client under the 
original decree. 

The present application for execution is not 
maintainable. 

Refers to Order XXI, rule 19, Civil 
Procedure Code. Vide Madappa CGanapa 
Hedge v. Jaki Ghosal Qabri Ghosal (1). 

Babu Shib Ohandra Palit (with him Babu 
Biswanath Bose), for the Respondent, 
distinguished the case of Madappa Ganapa 
Hedge v. Jaki Ghosal Gabri Ghosal (1) and 
submitted that the provisions of Order 
XXI, rule 19, Civil Prosedure Code, did not 
apply to the facts and circumstances of the 
present oase. 

JUDGMENT.—This appeal arises out of 
execution proceedings. 

It appears that in a sait for partition 
brought by the present respondent under a 
desree made on an arbitration awarded on the 
12th March 1906, the present appellant 
Bepin Behari Sen and his mother Thakurani 
Dasi Debi each~.became entitled to recover 


(1) 30 Ind. Cas, 893; 40 B, 6; 17 Bom, L. R. 689, 
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a sum of Rs. 2,130 from the present respond- 
ent Krishna Behari Sen. Against this 
decree Bepin Behari and Thakurani Dasi 
appealed and under the decree of this 
Court dismissing their appeal on the 8th July 
1908 they became liable jointly and severally 
ina sumof Rs. 506 by way of costs to 
Krishna Behari. Thereafter they applied 
for leave to appeal to His Majesty in 
Counsil, and by the order dismissing that 
application on the 6th April 1909 they were 
directed to pay further costs to the extent 
of Rs, 80. 

In 1913 they next brought a suit to have 
the decree on the award on which it was 
based set aside; that suit was finally dismiss- 
ed in April 1915. 

Meanwhile the respondent Krishna Behari 
had twice applied in exeantion in order to 
realise the sums awarded tohim by way of 
costs. The first application was dismissed 
for non-prosecution on the 13th September 
1911. The second was instituted on the 
25th July 1914. To this application Bepin 
Behari took two objections, namely, (1) that 
it was barred by limitation, (2) that it 
should be held in abeyance pending the 
disposal of the suit of 1913. Both these 
objestions were overruled on the 22nd 
February 1915. 

The suit of 1913 having been dismissed 
in April on the 8th of May 1915, the judg- 
ment-debtor-appellant next objected that the 
sum of Rs. 586 due ta the respondent by 
way of costs should be set off against the 
sum of Rs, 2,130 due tothe appellant under 
the original decree and that the application 
for execution should be dismissed. This 
objection was overruled on the 17th May 
1915. 

It is against this order of the Subordinate 
Judge and subsequent orders bringing the 
property of the appellant to sale and oon- 
firming the sale thereof to the decree- 
holder-respondent that the present appeal 
is directed. 

It is not disputed that thesum to which 
the appellant became entitled under the 
decree of 12th March 1906 remains due 
and unpaid, buf on behalf of the respondent 
it is contended that his application is for 
execution of the appellate deoree, that the 
appellate decree does not specify the sum 
due to the present appellant Bepin Behari 
and that in any case the costs (Rs, 80) 
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awarded tothe present respondent by the 
order dismissing the application for leave 
to appeal to His Majesty in Council cannot 
be set off in the way proposed. 

Nowitis no doubt the case that not- 
withstanding the pendency of an appeal the 
decree of the Court of first instance may 
- be executed. But when theappeal has been 
decided then the original decree is merged 
in the appellate decree and for purposes of 
execution as for purposes of amendment, 
the appellate decree, even when it merely 
affirms the original deeree, is to be taken 
as embodying and superseding that decree. 
The respondent, therefore, cannot be allowed 
to take advantage of the fact that the 
decrees as drawn up doesnot recite in so 
many words that under that decree a sum 
of Rs. 2,000 is payable by the plaintiff. 
decree-holder to the -defendant-appellant. 
In this view Order XXI, rule 19, is appli- 
sable in terms and the respondent before 
us should not have been permitted to take 
out execution forthe smaller sum due to 
him under the appellate decree. 

By section 36 of the Qode the provisions 
relating to the execution of decrees are 
made applicable to the execution of orders. 
The order by which the appellant before 
us is made liable in the sum of Rs. 80 by 
way of costs to the respondent was made 
in the course of the same litigation as the 
decree of which the respondent sought execu- 
tion. That desree placed before tha 
Court by the applicant for execution 
showed that the sum of Rs. 2,000 was 
payable by the applicant to the person 
against whom he sought execution. [t ia 
admittedly due and unpaid. Thus whether 
Order XXI, rule 19, be or be not applicable 
in terms, yet on the principles embodiad in 
Order X XI, rules 18 and 19, and in section 
151 of theOCode executionin respect of this 
smaller sum also shonld have been 
refused. — 

For these reasons we set aside the orders 
complained of and the sale of the appel- 
lant’s property. 

The appeal is accordingly decreed with 
costs. We assess the hearing fee at five 
gold mohurs, 

Apneal allowed. 
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OUDHE JUDICIAL COMMISSIONER’S 
COURT. 
restr Rent Appeat No. 3 oF 1917. 
April 12, 1917. 
Present: —Mr. Lindsay, J. C. 
HASHMAT ALI— DEFENDANT — 
APPELLANT 
versus 
tae SPECIAL MANAGER, Covusrt or 
Warps, Kanal, MAHEWA ESTATE — 
PLatntiv¥— RESPONDENT, 

Right to sue, want af, plea as fo—Plaintiff suing on 
behalf of others as well as fer himself—Defendant, 
knowledge of—Civil Procedure Code (Act F of 1908), 
8. 65 — Auction-pwi chaser, right of, to claim profits from 
date of sale. 

Where a defendant in a suit brought by the 
Manager of the Court of Wards knows that the 
Manager is suing on behalf of the ward as well as on 
behalf of other persons interested in the property in 
dispute, he cannot resist the suit on the ground that 
the ward is not the sole owner of the property. 
[p. 249, cols. 1 & 2.] 

An auction-purchaser of ashare in a village is 
entitled to claim profitsfrom the date of the sale, 
and not only from the date when mutation is effected 
in his name in the village papers. [p. 249, col. 2. ] 

Appeal from the decree of the Deputy 
Commissioner, Sitapur, dated the 10th 
November 3916. 

Syed Nabi Ullah, for the Appellant. 

Rai Nagendra Nath Ghoshal Bahadur, for 
the Respondent. 

JUDGMENT.—The appellant Hashmat 
Ali was defendant ina suit in the Court 
below brought under section 108, clause 15, 
of the Ondh Rent Act for the recovery of 
profits for the years 1320 to 1323 Fasli. 
The profits were sought in respect of a 
6 annas share in the village and the total sum 
slaimed was Rs. 6,320-7-0. The Court 
below gave a decree in favour of the plaintiff 
to the extent of Rs. 3,167-10-0 with costs 
and future interestat 6 percent. The first 
point which has been raised in appeal here 
is with respect to the right of the plaintiff 
to bring thia suit. The plaintiff was the 
Special Manager of the Court of Wards in 
charge of the estate of one Jai Indar. The 
ease for the appellant is that Jai Indar was 
not the sole owner of the 6-anuas share in 
respect of whioh the claim was made. In 
order to understand the matter raised by 
this argument it is necessary to refer 
to certain facts. It appears that the 
defendant Hashmat Ali executed a bond in 
favour of Raja Balbhaddar Singh of Mahewa. 
After the death of the Raja a suit was 
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brought by his widow on the bond and 
a decree was obtained. While execution 
proceedings were pending, Rani Raghubans 
Kuar died and was succeeded by one Rajen- 
dra Bahadar, who became the Talukdar of 
the Mahewa Estate. Rajendra Bahadur 
took steps to execute the decree and the 
resulf was that after a number of objec- 


tions raised by Hashmat Ali had been. 


disposed of, the property was eventually 
brought to sale by a public auction and 
was purchased by Rajendra Bahadur “on 
the 27th of May 1912. Various other 
objections were afterwarde raised by the 
jodgment-debtor but the sale was con- 
firmed on the 28th of June 1912, and a sale- 
certificate was issued on the 21st of Decem- 
ber 1914. By the time this sale-certificate 
came to he issued, Rajendra Bahadur had 
died and had been succeeded by hia son Jai 
Indar whsa proparty is under the manage- 
ment of the Court of Wards, and it is 
on the strength of this sale-certificate that 
the present suit bas been brought by the 
Court of Wards as representing Jai Indar, 
It is to be observed that in the sale-certificate 
which was granted on the date above men- 
tioned it was expressly stated by the 
Sibordinate Judge who was dealing with 
tie case that the certificate was being granted 
to the Special Manager as guardian of Jai 
Indar for his own benefit and also for the 
banefit of three other persons who were the 
lagal representatives of the Rani. It is clear 
on all hands, and in fast it has been admitted 
by the learned Counsel for the Conrt of 
Wards, that Jai Indar is not the sole 
owner of the -annas share in respect 
of which the profits are slaimed. It is 
admitted that the Court of Wards is 
managing the property on behalf of Jai 
Indar and in a way as trustee for the 
other three persons who now represent 
the deceased Rani Raghubans Kuar. It is 
a pity I think that these facts were not 
set out in the plaint, for the omission to 
state them has given Hashmat Ali an 
opportunity of raising the plea which at 
first sight appears to bea plausible one, 
On examination, however, of the fasts of the 
case it is altogether clear that Hashmat 
Ali’s plea has got no substance init. He 
has been contesting the claim all along 
since the time the decree was obtained and 
execution was sought and he yery well knew 
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the facts. It is made to appear that the entry 
in the revenue papers is in favour of Jai Indar 
alone and having regard to the facts which 
I have already mentioned it appears to me 
that Hashmat Ali is not, in the present 
suit in a position to contest the right of 
the Court of Wards to bring forward this 
claim, it being of course understood that 
they are claiming not only on behalf of 
Jai Indar but on behalf of the three other | 
legal representatives of ‘Rani Raghubans 
Kuar also. I am _ satisfied therefrre that 
the plaintiff had the right to bring this 
suit and that the plea which has heen 
raised to the contrary cannot be sustained. 
The next point taken is that the plaintiff 
was not in a position to sue for profits 
accruing prior tothe date on which manta- 
tion was obtained in favour of Jai Indar. 
Here again I think the plea must be 
rejected for, as the lower Court observed, 
the provisions cf section 65 of the Code 
of Civil Prosedure apply to the sase and 
in virtue of those provisions it is clear that 
the title to the 6-annas- share accrned to 
the auction-purchaser from the date on 
which the property was sold. It may or 
may not be the oase that the revenue 
papers show only Jai Indar as being in 
possession of the share since 1916 but the 
evtry, whatever its value may be as prima 
facie evidence, is contradicted by the other 
evidence on the record, whish shows that 
Jai Indar is one of four persons who are 
beneficially interested in the share since 
the date of the purchase. , It is impossible, 
I think, to say that a good title to this 
6-annas share having accrued to Jai Indar 
and these other legal representatives on 
the date of the sale they are not to haya 
the profits of this property from that date. 
I sea no reason whatever for holding that 
the plaintiff and his co-sharers would only 
be entitled to recover profits from the date 
the mutation was made. It is argued in 
this connection that Hashmat Ali, being 
the lambardary, could not be made responsible 
to persons who are not recorded co-sharers, 
and it was suggested that he might before 
the date of this sale have paid away the 
profits to other persous who were so 
recorded. There is no virtue in this plea, 
for the point was never raised in Hashmat 
Ali’s defence. He never pretended that he 
had paid any money to any other co-sharer 
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in the village and so this defence is with- 
out merit. The only other point raised 
is one which must be determined in favour 
of the appellant. The lower Court decreed 
the claim only in part. According to the 
decree which has been prepared the plaint- 
iff has been awarded full costs and the 
learned Counsel who appears for the re- 
spondent admits that this is wrong. The 
decree will have to be corrected, for in the 
circumstances the plaintiff was only entitled 
to proportionate costa in accordance with 
the amount of his success. A fourth point 
relating to one of the items of the account 
between the parties was sought to be argued, 
but it was brought to the learned Counsel's 
attention that the point was not raised in 
the memorandum of appeal and the argu- 
ment was, therefore, withdrawn. The result 
ia that the appeal is allowed in part, that 
is to say, the decree of the lower Court will 
be corrected by insertion of the proper 
order giving the plaintiff only proportionate 
costs. In other respects the appeal is 
dismissed. I make no order as to costs in 
this Court. 

i Appeal pariy allowed. 


CALCUTTA HIGH COURT. 
ÅPPRAL FROM APPELLATE IJECREE No. 2908 
or 1915. 

March 14, 1918, 

Present: Justice Sir Charles Chitty, Kr., 
and Mr. Justice Smither. 
CHANDRA KUMAR ROY CHOWDHURY 
AND OTHERS — Durenpants Nos, 1 to 8 
— APPELLANTS 
VETEUS 


ASWINI KUMAR DAS AND CTHERS— 


— RESPONDENTS. 

Decree for rent— Execution, condition imposed upon, 
validity of—Ciril Pr ecedure Code (Act F of 1903), s. 
11, O. 1X, r. 18—Res judicata—Fraud—Suit to set 
aside decree obtained by fraud—Question of fraud 
already considered in proceedings to set aside ex parte 
decree, effect of, 

A Court decreeing a suit for arrears of rent has no 
right to impose a condition as to the mode of execu. 
tion of the decree by making the decree executable 
only against the defaulting jama. [p. 251, cols. 1& 2.] 

‘The decision on the question of fraud in a proceed. 
ing under Order IX, rule 12, Civil Procedure Code, 
for setting aside an ew parte decree will operate as 


res judicata on the question of frand raised in a sub- 
sequent suit between the same parties for setting 
aside the ex parte decree in only so far as that fraud 
consisted i in‘the suppression of service of summons. 
"p 261, col. 2) 

oneal against the decree of the 
Officiating Additional Subordinate Judge, 
Backerganj, dated the 16th of- August 1915, 
confirming the decree of the Officiating Addi- 
tional Munsif, Barisal, dated the 12th of 
Septem ber, 1913, 

FACTS appear fromthe judgment: 

Babu Gunoda Charan Sen,for the Appel- 
lants.—The suit is to set aside a decree for 
rent for fraud. The Courts below have 
found that there was no fraud so far 
as defendant No. 12 was concerned. Bat the 
Courts have limited the execution of the 
decree by sale of the defaulting jami only. 
The Courts have no jurisdiction to limit 
the execution of the decree in this way. 
Arrears of rent area first 'eharge on the 
land, though the landlord is not bound to 
proceed against the defaulting jama first 
of all. He may, if he likes, proceed against 
other properties of the defaulting tenant—see 
Jatindra Nath Roy v. Mozafer Ali Khan (1). 

My second point is that this identical 
qnestion of fraud, i.e., suppression of summons 
has been investigated in the proceeding 
under Order IX, rule 13. The question, 
therefore, cannot be re-opened in this suit. 
The question of fraud, so far as plaintiff 
No. 1 issonserned, is barred hy the prin- 
6iple of res judicata. 

[Cuitty, J.—These questions have been 
considered in Khirode Chandra Roy v. ` 
Ashtulla Bee (2). Where the whole suit is 
fraudulent, as in the present oase, that 
question can be decided in a subsequent suit. 
The allegation of fraad so far as service 
of summons is considered may tot be 
re-opened. } 

Babu Kali Prosunno Piplai (with him Babu 
Suresh Chunder Talukdar), for tke Plaintiff 
No. 2, Respondent.—The Court found fraud so 
far ag service of summons was concerned, In 
this case two distinct kinds of fraud were 
alleged: (1) the suit itself was fraudulent, 
(2) the summons waa fraudulently suppressed. 
The Courts found that there wds fraudulent 
suppressions of summons. Therefore, the 
Court has found fraud and the decree is 
liable to be set aside. 


(1) 160, W. - N. KAKI (31) (Noles portion). 
(2) 35 Ind, Cas. 557; 20 C. W. N. 846; 
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In view of the clear findings of fact of 
both Courts that plaintif No. 2 was never 
in possession of the jama, the direction 
about the execution of the decree is equitable. 
Jf a person executesa kabuliyat in favour 
of another but never gets possession of 
land, he is not bound to psy rent. Liability 
to pay rent must arise from possession of 
land. The direction about execution should, 
therefore, be retained. 

JUDGMENT, 

Carrry, J.—This is an appeal by defend- 
ants Nos. 1 to 3, really on behalf of them- 
selves and defendants Nos. 4to I1 whoare 
their co-sharers. Aswini Kumar Das, 
plaintiff No. 1, brought the suit to set aside 
an ex parte decree passed against him and 
Kashish Chandra Das, defendant Ne. 12, 
on the ground of fraud. That decree was 
passed in Rent Suit No. 1502 of 1910. 
- Aswini Kumar Das alleged that there was 
fraud, not only because be was not served with 
summons, but also becanse the suit against 
him was bad ab initio on the ground that 
there was no relationship of landlord and 
tenant subsisting between him and defend- 
ants Nos. 1 to 11. Defendant No. 12, 
Kashish Chandra Das, was made a pro forma 
defendant to the present suit and in his 
written statement he alleged that the 
return of service against him also was 
fraudulent and collusive. At the same time, 
while raising no objection to relief being 
granted to Aswini Kumar Das, he did not 
ask for any relief for himself, On the 
_ other hand he objected to having beet made 
a party to the suit with which he said he 
had nothing todo. On 12th September 1913 
Kashish Chandra Das was transferred on 
his own petition from the -sategory of 
defendants to that of the plaintiffs. Both the 
Courts have agreed in their findings of fact. 
They have set aside the ex parte decree in 
the rent suit as regards Aswini Kumar 
Das but have held that it must stand against 
Kashish Chandra Das, with this reservation 
that therent lands only are to be liable for 
the decretal amount. 

Two points have been raised before us 
by the appellants. First of all they say 
that the decree against Kashish Chandra 
Das must he executed in the ordinary way 
and: that the Courts desiding this suit bad 
po right to impose a condition as to the 
mode of execution of that decree. In this 


contention the appellants are clearly right 
and the decree of the lower Appellate Court 
gannot be supported in this respect. It is 
not seriously argued for Kashish Chandra 
Das that it ean be supported on that ground. 
The learned Pleader for Kashish Chandra 
Das has endeavoured to raise questions as 
to the findings of fact of the lower Court 
regarding his client and the service of 
summons upon him, but we do not think 
that in second appeal we can go into those 
questions. 

The second point raised by the appellants 
was that the question cf frand raised by the 
plaintiff No. 1, Aswint Kumar Das, was res 
judicata inasmuch as he had brought an 
application under Order IX, rule 13, Civil 
Procedure Code, to set aside the ez parte 
decree against him on the ground that 
service of the summons had been frandu- 
lently suppressed, and that application had 
been dismissed. This might be a good 
ground if the allegations of the plaintiff 
with regard to fraud were confined to the 
service of summons againsthim. They were 
not, however, confined to that but were 
directed to the whole suit as being bad, 
Aswini Kumar Das alleging that there was 
no relationship of landlord and tenant as 
between him and defendants Nos. 1 to 11, 
T'he question was considered inthe case of 
Khirode Ohandra Roy v. Ashtulla Ree 
(2), tothe judgment in which case I was a 
party. There it was pointed out that if the 
frand was confined to the non-appearance of 
the defendant in a suit it might be res judicata 
under section 108 of the Code of 1882, 7, e., 
Order IX, rule :3 of the present Code, but 
not so when the question was whether the 
whole suit was bad ab 2nif20, 

I would assordingly allow the appeal on 
the first ground and set aside so much of 
the decree of the lower Appellate Court as 
directs the execution of the rent decree to 
be confined to the jama. The decree must 
stand against Kashish Chandra Das as a 
personal decree. The appeal against 
Aswini Kumar Das fails. Defendants- 
aprellanta must have their costs of this 
appeal against plaintiff No. ¥, Kashish 
Chandra Das, but they must pay the costs 
of plaintiff No. 1, Aswint Kumar Das, 

SMITHER, J.-—I agree. 

Appeal allowed, 
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OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Seconp Rent Apres No. 21 or 1917. 
June 11, 1917, 
Present:— Mr. Lindsay, J. C. 

The How ble Maharaja Sir BHAGWATI 
PRASAD SINGH, K.O, I. E, Tattqpar 
OF BALRAMPUR, District Gospa— 
PratntirF—APPELLANT 
UETEUS 
PARMESHWAR DUTT AND OTHERS 
—Derenoants— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 11—Res 
judicata—Hrroneous decision on question of law, 
whether res judicata. 

An erroneous decision on a question of law between 
the parties to a suit may nevertheless amount to 
res judicata in a subsequent suit between the same 
parties. 

In a previous suit between the parties it was 
decided on an issue of law that tbe defendants were 
liab!e to pay interest on arrears of rent. In a subse- 
quent suit for arrears of rent and interest the claim 
for interest was resisted on the ground that the 
defendants were thikadars and were, therefore, not 
liable under the provisions of section 141 of the 
Oudh Rent Act to pay interest on arrears: 

Held, that the matter, having been in issus in the 
former suit and having been heard and finally deter- 
mined, was conclusive in the subsequent suit as to the 
liability of the defendants to pay interest, even 
although the earlier decision was a wrong decision 
in law. 

Appeal from the decree of the Distriot 
Judge, Gonda, dated the 8th December 1916, 
modifying an order of the Assistant Collector, 
Gonda, dated the 29th September 1916. 

Mr. Shahid Hussain, for the Appellant. 

Babu Ram Chandra, for Respondents 
Nos. 1 and 3. 


JUDG MENT.—These two appeals (Nos. 20 
and 21 of 19:7) can be disposed of by 
‘one judgment. They were dealt with 
in one judgment by the lower Appel- 
late Court, The simple question for deter- 
mination is whether in the circumstances 
diselosed the plaintiff appellant who is the 
taluqdar is entitled to claim interest from 


the defendants respondents on arrears of 
-rent. The claim for interest was resisted 
on the ground that these defendants 


were thekudars and, therefore, were not 
liable under the provisions of section 141 
of the Qudh Rent Act to pay interest on 
arrears. Accordingly the learned Judge 
held that it was for the plaintiff to show 
that there was some agreement or contract 
to pay interest. It was held by the first 
Court which dealt with the cases that 
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the question of the liabiliy to pay interest 
was res judicata between the parties. The 
learned Judge thought that this opinidn 
of the Court of first instance was wrong 
on the ground that in tbe present suits 
the array of parties was not the same. 
He further thought that the decision of 
the Assistant Collector inthe earlier suits 
sould not be res judicata, because arrears of 
rent become due every year and aby 
question connected with the payment of 
interest on such arrears if a recurring 
question which cannot be settled once and 
for all by any judgment. This opiniorof 
the learned District Judge is not correct. 
It is admitted in the first place, that the 
previous litigation to which reference was 
made by the Assistant Collector was between 
the same parties. It is also admitted that 
in the previous litigation it was decid6d 
on an issue of law between the parties 
that the present defendants-respondents 
were liable to pay interest on arrears of 
rent. The question must be taken to be 
res judicata between the parties. In view 
of the authorities of this Court it cannot 
be maintained that an erroneous decision 
on a question of law may not amount to 
res judicata. I am aware that some of tke 
High Courts in India entertain. another 
opinion; but so far as this Court is 
concerned the rule is settled and I need 
only refer to a Bench judgment of this 
Court reported as Ohaudhrt Ganga Singh 
v. Lachmi Narain (1), in which Mr. 
Soott quoted with approval a previous. 
desision of a Judge of this Court reported 
aa Mohammad Bahadur v. Ram _ Pershad 
(2), The matter, having been in issue 
in the former suit and having been heard 
and finally determined, is conclusive in 
the present suits as to the liability of 


` these defendants-respondents to pay interest, 


although it may be, as argued, that the 
earlier decision was a wrong decision in 
law. 

The result is that these two appeals 
must be allowed. I set aside the decree 
of the Court below and restore the decrees 
of the Court of first instance. The ap- 
pellant is entitled to his costs both here 
and in the lower Appellate Court. 

Appeal allowed. 


(1) 10 O. ©. 145. 
(2) 80 0.37. 
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PATNA HIGH COURT. 
APPEAL FROM APPELLATE DeoREE No, 452 oF 
1917. 
March 14, 1918. 

Present:——Mr. Justice Jwala Prasad. 
BHAIRO PRASAD SAHU AND ANOTHER— 
DEFENDANTS Ist PARIY— APPRLLANTS 
VETSUS 
RAM CHANDRA PRASA D—PLAINTIEF 
AND ANJANI KUMAR AND ANOTHER 
— DEFENDANTS — RESPONDENTS, 

Civil Procedure Code (Act V of 1908), O. XXXII, r. 
3 (4}—Miner— Guardian ad litem, appointment of— 
Notice, service of, on natural guardian—Hindu Law— 
Joint family—Guardian, mother, whether 18——Fraud— 
Negligence of guardian ad litem, effect of—-Decree set 
aside on ground of fraud, effect of. 

Under the Hindu Law the motheris the natural 
guardian ofa minor in the absence of the father, 
irrespective of the family being joint or separate. 
Tp. 254, col 1] 

Order XXXII, rule 3, clause 4, ofthe Civil Procedure 
Code requires that a notice for the appointment of 
a guardian ad litem should be served upon the 
natural guardian of the minor. [p. 254, col. 1] 

Where a guardian ad litem of a minor defendant 
is guilty of negligence and no attempt is made by him 
to protect the interests of the minor in the suit, the 
decreo obtained inthe suit will not bind the minor, 
[p. 254, col. ?,] 

Where a decree which cannot be split up is set 
aside on the ground of fraud at the instance of one 
of several judgment-debtors, the entire decree must 
be set aside. |p. 255, col. 1.] 

Appeal from a decision of the District 
Judge, Mozufferpore, dated the 8th Feb- 
ruary 1917, affirming a desision of the 
Munsif, First Court, Mozufferpore, dated the 
20th June 1916. 

Mr. Saroshi Charan Mitter, for the Appel- 
lants. 

Messrs. Rajendra Prasad and Audh Behari 
Ohaubey, for the Respondents. 

JUDGMENT.—The defendants are the 
appellants in this case. This appeal arises 
out of a suit brought by the plaintif- 
respondent to set aside two ex parte decrees 
obtained against him by the appellants on 
the ground of fraud and gross negligence 
onthe part of the guardian. The plaintiff 
is a minor. The decrees sought to be set 
aside are (1) dated the 8th of June 191z 
and (2) 18th of November 1914. Prior 
to the obtaining of the aforesaid deorees 
the defendants-appellants had brought a suit 
in 1907 against the father of fhe present 
plaintiff for rent in respect of the property 
in suit, alleging that the rent was at the 
rate of Rs. 1-7 0 perannum. The plaintiffs 
father contested the suit and the suit of 
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the defendants-appellants was dismissed on 
merits on the 13th January 1908, There- 
after the appellants brought a suit for 
assessment of rent on the 30th September 
1909, being suit No. 1322 of 1909 against 
the father of the plaintiff and his unele 
Anjani Kumar. The appellants claimed 
assessment at the rate of Ra, 4S in place 
of their claim in the former suit at the rate 
of Rs. 1-7-0 per annum. The defendants in 
that case, namely, the plaintiff’s father and 
his uncle, filed written statements taking 
pleas similar to those taken inthe former 
suit of 1907, namely, that the land in 
dispute was the lakheraj of the defendants 
and that there was no relationship of 
landlord and tenant between the parties. 
The oase after several adjournments was 
fixed for hearing on the 27thof May 1910, 
but on the 16th of May 1910 the father 
of the present plaintiff died and the ap- 
pellants applied for the substitution of the 
plaintiff in place of his deceased father 
and named defendant No. 2, his unele, as 
guardian ad litem. The defendant No. 2 
was subsequently appointed guardian ad 
litem of the present plaintiff. 

lt has been held by the Courts below that 
no notice was served upon the natural 
guardian of the minor, viz, his mother, and 
that the uncle of the plaintiff did not give 
his consent for his appointment as the 
plaintiff’s guardian ad kiem. Ultimately the 
plaintiff’s guardian defaulted and did not 
prosecute the suit, which was decreed ex parte 
on the 8th June 1912 in favour of the 
appellant. 


The second decree concerned in this 
appeal which the plaintiff seeks to set aside 
was obtained in a suit brought by the 
appellants against the  plaintiff-respondent 
and his unele in 1918, being No. 542 of 
that year. This suit was for recovery of 
rent for the years in suit from the plain- 
tiff and his uncle on the basis of the 
aforesaid ea parte decree, dated the Sth 
Jane 1912. The uncle was not made 
guardian inthis case, but one Babu Mathura 
Prasad was appointed guardian ad litem 
for the plaintiff, The said guardian ad 
litem filed a written statement in” gon- 
sultation with the mother of the plaintiff 
impugning the claim of the appellant as 
false and fraudulent, yet the case of the 
plaintiff was not prosecuted and the Pleader 
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guardian also made default, the result of 
which was that the suit was decreed ez 
parte against the plaintiff and his uncle on 
the 18th November 1914. 

The Courts below have concurrently held 
that the guardian of the plaintiff in respect 
of the decree obtained inJune 1912 was 
guilty of frand and gross negligence and 
that absolutely no attempt was made by 
the guardian to defend the action of the 
appellants against the minor and to protect 
his interests. The lower Courts have also 
held that the requirements of Order XXXII, 
rule 3, clanse 4+, and rule 4, clause 3, 
were not complied with in the appointment 
of the guardianin the case. There is a 
further finding that the defendants-appel- 
lants were guilty of fraud in obtaining the 
appointment of the guardian and the decree. 
- On the basis of those findings of fasts 
the Courts have concurrently held that the 
decree obtained by the appellants was 
tainted with fraud and liable to be set 
aside. 

On behalf of the appellants it has been 
strenuously contended thatthe irregularities 
in the appointment of the natural guardian 
were not material in this case inasmuch 


as the family was a joint Mitakshara one 
‘in which the ùnole of the plaintiff as the . 


karta represented the interest of the minor 
and was, thérefore, properly appointed a 
guardian by the Court. The contention is 
obviously without any substance. The 
guardian of an infant has been expressly 
named in the Mitakshara tobe the parents 
and that the father has preference over the 
mother and after the death of the father, 
the mother is the natural guardian of the 
infant. The guardianship of an infant is 
irrespective of whether the family is joint 
or separate. The learned Vakil for the 
appellants has not been able to show any 
direst authority on the point for his eon- 
tention that the mother in a joint Hindu 
family is not the natural guardian of the 
minor. Order XXXII, rule 3, clause 4, re- 
quires that the notice for the appointment 
of a guardian ad litem should be served 
upon the father “or other natural guardian 
of the minor,” the reason being that the 
natural guardian is the best person to have 
a voice in the appointment of the guardian- 
ad litem. Again the first Court held that 
the minor’s father was separate from his 


Mat i ty 
| INDIAN CASES. 
BHAIRO PRASAD SAHU t., RAM CHANDRA PRASAD. 


. 11918 


uncle. This finding was not upset by the 
lower Appellate Coart. MThas on the finding 
of the first Court the uncle was not the 
karta of the minor plaintiff. The mother 
was the only guardian of the minor. I 
agree with the view of the Courts below 
that the rule of the’ Code of Civil Procedure 
has been contravened. Again there can 
be no doubt, and in fact it has not been 
seriously contested, that Order XXXII, rule 
3, clause 4, has not been at all somplied 
with ‘in this case, inasmuch as no consent 
of the guardian was obtained for his 
appointment, This povision newly added to 
the present Code of Civil Prosedure is 
wholesome and is intended to safeguard 
the interests of the minor by obtaining the 
actual consentof the guardian ad litem for 
his appointment and thus ensuring: that 
he has taken upon himself the onerous duty 
of defending the interests of the minor. 

It has then been contended that the afore- 
said non compliance with the provisions 
of the Code amounts only to irregularities 
which would not vitiate the decree obtained 
in the case. Reliance has been. placed on 
Walian v. Banke Behari Pershad 
Singh (1), but that authority does not 
at all help the appellant. In that oase it 
was expressly held thatthe interests were 
duly protected and all possible care that 
a diligent person would take was taken 
by the guardian and hence the mere 
irregularities in the appointment of the 
guardian would not vitiate the proceedings, 
But where the guardian is guilty of negli- 
gence and no attempt has been made by him 
to protest the interests of the minor, the 
decree so obtained will not bind the minor. 
This is reiterated in the resent sase of 
Bhagwan Dayal v. Param Sukh Dass (2). 
It has to be seen in the circumstances of 
the present case whether there has been 
any negligence on the part of the guardian 
appointed. The desision between the parties 
in the former litigation, dated the 13th 
January 1908, referred to in theearly part 
of the jadgment, will clearlyshow that the 
appellants’ claim for rent against ‘the father 
of the plaintiff was dismissed on contest, 
That was a good and substantial defence 


(1) 30 L A. 1823 7 C. W. N. 774 30° 0. 1091; 5 
Bom. L. R. 822; 8 Sar, P. O. J. 512 (P, C.) 
(2) 27 Ind. Oas. 623; 37 A. 179; 13 A. L, J. 179, 
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to be put forward i in any Court of Juatics 
The guardian in this case did not attempt 
to put forward that defence and to place 
the judgment in that oase before the Court 
but suffered the case to be decreed ex parte 
against the minor. This is sufficient to 
show that there was the greatest possible 
negligence on the part of the guardian ad 
litem of the minor plaintiff. The appeliants 
are guilty of the procurement of the appoint- 
ment of such a guardian withont any 
notice to. the natural mother as required 
by law. 


The result is that I agree with the view 
of the Courts below and I hold that the 
appellantg ` are guilty of fraud and that the 
guardian ‘is guilty of negligence and that 
the decree ‘is not binding upon the plaintiff- 
respondent and is liable to be set aside. 


The second decree of 1914 is a decree. 


for rent based upon the fraudulent decree 
of 19,2. The Pleader guardian of the minor 
plaintiff also did not produce the most 
valuable evidence afforded by the aforesaid 
decision of the inter-party case, dated the 
13th January 1903. Then the mother of 
the plaintiff in this case was not at all 
informed and no notice was served upon her 
for the appointment of the proposed guar- 
dian. Thus the minor’s interests in this 
case also were not protested. This decree, 
based as itis upon the fraudulent decree 
of 1912, should also be set aside. 


It is next contended by the learned 
Vakil for the appellants that the entire 
decrees cannot be set aside and that only 
the decrees against the minor should be 
set aside keeping them in fact as against 
the uncle of the minor, Anjani Kumar, 
who was also defendant in the aforesaid 
cases. The liabilities of the defendants 
under the decrees are indivisible, There- 
fore, the desrees are not liable to be split 
up, and if they are set aside as against one 
of the defendants, they must be set aside as 
against the other, The principle has been 
well laid in the case of Bhura Mal v. 
Har Kishan Das (8) and later in the case of 
Jadubansa Narain v, Mohunt Hart Charan 
Bharati (4°. 


(3) 24 A. 383; A, W, N, (1902) 76, 
(4) 60. L, J, 225, 
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Lastly it is argued on behalf of the appel- 
lants that the suits should be revived and 
tried de noro on the plaintiff’s guardian 
ud litem having been properly appointed. 
I am unable to aecept this contention. 
There is no provisionin the- Code of Civil 
Procedure for such a procedure. The 
decrees in question are set aside as having 
been tainted with fraud and gross negli- 
gence of the guardian. The analogy of 
Order IX, rule 13, of the Code of Civil 
Procedure and the other cognate rules in 
that Chapter does not apply when a decree 
is set aside in a regular suit on the ground 
of fraud. The applications for the setting 
aside of ex parte decrees and for the restora- 
tion of suits dismissed for default are made in 
the same Court and give riseonly to mis- 
cellaneous proceedings in the same suit. 
The setting aside of an ex parte decree or 
of the order dismissing a suitfor default 
naturally revives the original suit. Such 
cannot be the result when a final decree 
is set aside on the ground of fraud or gross 
negligence by means of a separate and in- 
dependent suit. 

The result is that all the contentions of 
the learned Vakil for the appellants fail and 
the appeal is dismissed with posts. 

Appeal dismissed, 





PATNA HIGH COURT. 
APPEAL FROM ORIGINAL Decree No. 282 or 
1915. 
February 27, 1917. 
Present: —Mr, Justice Chapman and 
Mr. Justice Roe. 

JAGAN BHAGAT THROUGH HIS NEXT 
FRIEND AND UNCLE THAKUR BHAGAT 
AND OTHERS~—-APPELLANTS 
TETSUS 
Sheikh ARJANI MANDAL AND OTHERS 
—- RESPONDENTS, 

Muhammadan Law—Pre-emption—Ceremonies, per- 
formance of, time of. 

A right to pre-emption is based entirely upon 
the Muhammadan Law. It has been accepted by 
Hindus in certain districts in conseguence of thoir 
close contact with Muhammadans in those districts, 
[p. 256, col. 2.] 

To create a right of pre-emption it is necessary 
that the Muhammadan ceremonies be performed 
immediately upon hearing of tho sale. Tho date of 
performance is not an equitable question, so that 
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ceremonies performed not immediately upon hearing 
of the sale but within a reasonable time are not good 
ceremonies and do not create a right of pre-emption. 


fp. 256, col. 2.] 

In a pre-emption suit the plaintiff stated that 
though the sale took place on the 10th of June, he 
heard of it only on the 8th of August, and forthwith 
performed the necessary ceremonies. lt was found 
as a matter of fact that the plaintiff heard of the 
sale in July of the year, and then performed the 
ee after being advised by a Plesder to 


dos 

Held, that, the ceremonies were performed too late 
tu create a right of pre-emption. 

Appeal from a decision of the Subordinate 
„Judge, Godda, dated the 8th April 1915. 

Mr.. Naresh Chandra Sinha, for. the Ap- 
pellants. 

Mr. Atul Krishna Ray, for the Respond- 


ents. 
JUDGMENT. 

Ror, J.—This appeal arises from. a de- 
eree of the Subordinate Judge of Godda dis- 
missing the plaintiffs’ claim to pre-empt the 
property in suit. The plaintiffs are co- 
sharers to the extent of two-thirds of this 
property, the remaining one-third has been 
sold to the defendants. The sale is dated 
the 10th June 1913. 


The plaintiffs’ case is that they heard 


first of the sale on the 8th August 1913 


and forthwith performed the necessary 
Muhammadan ceremonies by crying alond 
in the presence of witnesses that they were 
the buyers of the property and by going to the 
spot and inviting the attention of the 
vendors to the fact that they claimed pre emp- 
tion, 2 

There are three main issues before us: ~ 
Firstly, wether the law of pre-emption pre- 
vails in the Sontal Parganas at all among 
Hindus; 


Secondly.— Whether the plaintiffs made any 
claim to pre-empt on the Sth August; 
and 

Thirdly,— Whether the Sth of August was 
as they state the date on which they frst 
heard of the sale. 


I do not think it necessary to’ ge into 
the first and second questions, for the 
reason that it is patent on the record that 
the 8th of August was not the date on 
which the plaintiffs beard that the pro- 
perty had been sold to the defendants. It 
is proved beyond possible doubt that the 
defendants entered into possession of the 
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property in June, It is dle to suppose 
that the plaintiffs would not have received 
information of this entry into possession earlier 
than August. Moreover, the plaintiffs them- 
selves betray their case in the’ most dis- 
ingenuous way. They were asked from whom 
they Bet the information as to the manner 
in which the talabi mowastbat should be 
performed and said “about two or three 
days befora performing the ceremony, we 
sent a man to Bhagaipore and he there 
found out about theceremony from a Pleader 
at Bhagalpore.” The irfferenca is obvious 
that they heard of these sales sometime 
in July, if not earlier, and sent a man into 
Bhagalpore for advice as to what to do in 
the matter, and received the advice that 
they should go through the ceremonies 
necessary to pre-emption ; they proceeded to 
go through those ceremonies at the earliest 
possible opportunity, after the return of 
their messenger from Bhagalpore. 
view that date was too late for the per- 
formanse ‘of the ceremonies. Mr. Naresh 
Chandra Sinha suggests that the date of the 


‘preformance is an equitable question only 


and that if the ceremonies are performed 
within a reasonable time, they are good 
ceremonies and should create a right of 
pre emption. With that point of view I am 
not in agreement at all, A right to pre- 
emption is based eutirely upon the Muhani- 
madan Law, 
in certain districts in consequence of their close 
contact with Muhammadans in those dis- 
tricts. To create a right of pre-emption it 
is necessary that the Muhammadan cere- 
monies be preformed immediately upon hear- 
ing of thesale. 

I would dismiss the appeal with costs, 

CHAPMAN, J.—I agree, 


Appeal dismissed, 


In my - 


~~ 


It has been accepted by Hindus - 


~~ 
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BEZWADA KOTAYYA V. KONATHALAPALLI VENKAYYA., 


MADRAS HIGH COURT. 
ORIMINAL Revision Cass No. £66 or 1916. 
Case Rererrep No, 117 or 1916. 
March 9, 1917. 

Present: —Justice Sir William Ayling, Kt., 
and Mr. Justice Napier. 
BEZWADA KOTAYYA AND ctoers—~ 
ACCUSED 
versus 
KONATHALAPALLL VENKAYYA—~ 


COMPLAINANT. j 

Criminal Procedure Code (Act V of 1898), ss. 247, 
408-—Acquittul of accused on default of prosecution ~ 
Fresh complaint, whether barred—Autrefois acquit, 
plea of, when available. 

A judgment of acquittal following on complainant's 
default of prosecution under section 247, Criminal 
Procedure Code, does not entitle the person acquitted 
to plead autrefois acquit on a fresh prosecntion on 
tha same facts and section 403 does not operate as 
a bw to the Court taking cognizance of a second 
complaint. [p 247, col. 2 | 

The word ‘tried’ in the early part of section 403 
(1) should not be treated as surplusage, and the 
section does not apply toa case where even the par- 
ticulars of the offence were not stated to the accused 
under section 242, [p, 267, col. 2] 

Guggilapu Peddaya, Inve, 9 Ind. Cas. 253: 34 M. 
253: 9 M.L T. 93; 12 (yr L, J. 41, not followed, 

Panchu Singh v. Umor Mahomed Sheikh, 4 C W N, 
346; Bishun Das Gosh v King-Emperor, TO. W. N 493, 
Kedar Nath Biswas v, Adhin Manji, 7 O. W. N.11, 
Suraiya Sastri v, Venkata Rao, 2 Weir 457, dis- 
tinguished. ; 

Uase referred for the orders of the High 
Court, under section 488 of the Criminal 
Procedure Code, by the District Magistrate, 
Kistna, in his letter, dated the 30th Novem- 
ber 1916. 


The Publie Prosecutor, for the Crown. 


ORDER.—The complainant in this case, 
K. Venkayya, presented a complaint to the 
Talaq Magistrate, Nandigama, on 8th August 
1916 against accused B. Kottayya and others, 
charging them with an offence under section 
4,26, Indian Penal Code. Thecase was duly 
taken on file and posted for hearing, and 
eventually adjourned to 20th September 1916; 
on which date, in consequence of the absence 
of complainant, an order of acquittal was 


passed under section 247, Criminal Procedure 
Code. 


Subsequently on 22nd September 1916, 
somplainant presented a fresh complaint of 
the same offence based on the same facts 
and explained his absence on 20th Septem- 
ber 1916 tothe satisfaction of the Magis- 
trate. The Magistrate therenpon took 
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cognizance of this second complaint and 
directed the issue of process to the accused. 

The sole question is whether seation 4)3, 
Criminal Procedure Code, is a bar to the 
Magistrate’s taking cognizance of the second 
complaint by reason of the order of acquittal 
passed on 20th September 1916. 

In our opinion it is not. Section 403 only 
bars the re-trial of a person, who has once 
been tried and convicted or acquitted, and in 
this case, it does not appear that the accused 
were tried on the first complaint. The trial 
of a summons case cannot be said to begin 
until the particulars of the offence are stated 
to the accused under section 242, Criminal 
Procedure Code, and there is nothing in the 
record to indicate that this was done. In 
fact, from the Magistrate’s explanation it 
may besafely inferred that it was not. No 
trial having even commenced on the first 
complaint, section 403 does not bar the 
Court from taking cognizance of the second 
complaint. 

Our attention has been drawn to the 
ruling in Quggilapu Peddaya, In ve (1) in 
which a different view of section 403 has been 
taken; but with all respect, we fee] unable 
to concur in the reasoning of the learned 
Judge who decided that case. Inour opinion 
some meaning must be attached to the 
word “tried” in the early part of section 
403 (1). It should not be treated as mere 
surplusage, as the learned Judge would seem 
todo. It would have been quite simple to 
word the section thus: 

(1) “A person who has once been con- 
victed or acquitted by a Court of competent 
jurisdiction of an offence shall, while such 
conviction or acquittal remains in force, not 
be liable to be tried again for the same offence, 
nor onthe same factsfor any other offence, 
for which a different charge from the one 
made against him might have been made 
under section 234, or for which he might 
have been convicted under section 237.” 

This would clearly include an acquittal 
under section 247 at the very outset before 
anything had been done in the ease. But 
since the word “tried” has been inserted, 
we must give ib due weight. Weare unable to 
see that this construction renders the pro- 
visions of section 247 nugatory or that any 
inference can be drawn from the omission 


(1) 9 Ind. Cas. 258; 9 M. L. T. 98; 12 Or, DL. J. 41; 
34 M. 253, 
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to refer to section 247 in the explanation 
to section 403. None of the _ three 
Calcutta cases quoted in Guggilapn 
Peddaya, In re (1) appear to us to be in 
point, In Panchu Singh v. Umor Mahomed 
Shetkh (2) the Court simply deals with 
the power of the District Magistrate to 
direct further enquiry under section 437, 
Criminal Procedure Code, and the effect of 
section 403 is not considered at all. Bishun 
Das Ghosh v. King. Emperor (8) deals 
with exactly the same point and the order 
in the first proceedings was one under sec. 
‘tion 258, not section 247. The judgment 
in the last case of Kedar Nath Biswas v. 
Adhin Manji (4) simply “follows the two 
previous rulings and deals also with an order 
under section 437, Criminal Procedure Code. 
Assuming that it is not within the power 
of a District Magistrate or Sessions Judge 
to direct a Magistrate to make further 
enquiry into a case which has been acquitted 
under section 247, Criminal Procedure Code, 
it does not follow: that the Magistrate may 
not himself entertain a fresh complaint 
on the same facts. He is only debarred 
from doing so by sestion 403, which is not 
eyen referred to in any of these rulings. 

The case relied on by the District Magis- 
trate in his Order of Reference, Suraiya 
Sastri y, Venkata Rao (5), is easily distinguish- 
able. The accused in that case not only 
appeared, but “answered to the charge.” 

Another good reason for declining to treat 


the word “tried” as -mere surplusage is, that ` 


it is essential to a plea of autrefots 
acquit under English Law. The law is 
stated in Russell on Crimes at page 1983 of 
the 7th Edition: “At common law a man 
who has once been tried and acquitted for 
a crime may not be tried again for the 
same offence if he was in jeopardy upon 
the first trial. He was so in jeopardy if 
(1) the Court was competent to try him 
for the offence, (2) the trial was upon a 
good indictment, (3) the acquittal was on 
merits, that is, by verdict on the trial or in 
summary cases by dismissal on the merits 
followed by a judgment or order of acquittal”. 
Tt is clear that the mere fact of a judgment 


(2) 4 C. W. N. 346. 
(3) 7 0. W. N. 493. 
(4) 70. W. N. TLL 
(5) 2 Weir 457. 
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of acquittal is not in England sufficient to 
entitle-the person acquitted to plead autrefozs 
acquit, The matter was exhaustively con- 
sidered by the Courtof King’s Bench and 
the law was laid down as follows by the 
Lord Chief Justice: “The true meaning 
of this great fundamental maxim is -that 
a man shall not twice be put in peril after 
a verdict has been returned by the Jury, that 
verdict having been given on a good indict- 
ment and one on which the prisoner could be 
legally convicted and sentenced. It does not, 
however, follow that if from any particular 
circumstance a trial has proved abortive, 
that the case should not again be submitted 
to the consideration of a Jury and determin- 
ed as right and justice may require’. The 
law being so clear in England and its 
requirements having been reproduced in 
the Indian law, we are satisfied that we 
cannot eliminate the word “tried” from the 
section. The accused has not been tried and 
the Magistrate acted in accordance with law in 
taking the complaint on his file. The papers 
will be returned. 
Answered. accordingly 

M. C. P, 


CALCUTTA HIGH COURT. 
CRIMINAL APPRAL No. 713 or i917, 
January 29, 1918. 

Present :—Mr, Justice Richardson and Mr, 
_dustice Beacheroft. 

ELAHI BAKSHA KAZI-— APPELLANT 
versus 


BMPEROR-—RESPONDENT, 

Cwil Procedure Code (Act V of 1905), O. XVIII, 
r. 8, non-compliance with provision of, whether makes 
deposition inadmissible — Object of provision—Deposition 
not read over to witness, whether admissible in evidence 
— Evidence Act (I of 1872), s. 80. 

The provision in Order XVIII, rule 5, Civil 
Procedure Code, requiring a deposition to be read 
over to the witness isin its nature directory; non- 
compliance with it does not make the deposition 
entirely inadmissible in evidence (even in a proseou- 
tion for perjury in respect of the deposition) and the 
deposition can be proved in some way other than by 
calling in aid the provisions of section 80 of the 
Evidence Act. [p. 260, cols. 1 & 2.] 
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Inthe matter of the petition of Mayadeb Gossaini, 
6 C. 762;8 C.L. R.2923 3 Ind. Dec. (N. s.) 494, not 
followed, ; 

Per Beachcroft, J.—The object of the provision of 
rule 5 of Order XVIII, Civil Procedure Code, requiring 
a deposition to be read over to a witness is to ensure 
accuracy. Non-compliance with it may create doubts 
as to whether the record correctly represents what the 
witness said, but it cannot affect the admissibility of 
the document in evidence if the making of the 
document is otherwise proved. [p. 261, cols. 1 & 2.] 


Appeal against the conviction and sentense 
passed by the Additional Sessions Judge, 
Dacca, dated the 26th September 1917. 

Babus Dasarathi Sanyal and Upendra Lal 
Roy, for the Appellant 

Mr. Monnier, for the Crown, 

JUDGMENT, 

Ricaarpson, J.—The appellant was tried 
before the Additional Sessions Judge of 
Dacca anda Jury on charges of abetment of 
forgery and abetment of theuse of forged 
documents framed under sections 467 and 471, 
Indian Penal Code, read in each sase with 
section 109 of the same Code. The Jury 
returned a unanimous verdict of guilty on 
both the oharges and the learned Sessions 
Judge accepted the verdict and sentenced 
the appellant for each offence to six years’ 
rigorous imprisonment, directing, however, 
that the sentences should run sonsurrently. 
The charges relate to a series of seven bonds. 
The case forthe prosecution is that these 
seven bonds were forged by or with the con- 
nivance of one Sridam in order to take the 
place of seven genuine bonds. It appears 
that Sridam and his brothers had borrowed 
money from Nakari Gope, the father of Mohim 
Chandra Gope, the complainant in the 
present case. It is alleged thaton the 3rd 
Aswin” 1316 (September 1909) Sridam 
executed seven bonds in favour of Nakari, on 
which Nakari’s son Mohim, Nakari himself 
having in the meantime died, instituted a 
suit on the Lith August 1913. The suit was 
against Sridam and his brothers. On the 
18th November 1913 the latter filed their 
written statement and with it they filed the 
bonds which are alleged to be forged. The 
endorsements on the back of those bonds, 
purporting to show that the bonds were 
satisied by payment on the 3lst Ohazira 
1319, are also said to be forgeries. Mchim’s 
suit was tried by the Munsif, who found that 
the bonds produced by the plaintiff were 
genuine and that the bonds produced by the 
defendants with the endorsements were 
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forged. After that decision Mohim presented 
an application for leave to prosecute Sridam 
and his brothers for forgery and other 
offences. The learned Munsif who tried 
the suit refused to grant the sanction. 
Mohim then moved the District Jadge who, 
under section 476, Criminal Prosedure Code, 
directed that Sridam and his brother should 
be prosecuted for certain offences including 
forgery. A motion against that order was 
made to the High Court, but the Court 
refused to entertain it. Then followed 
further proceedings, the result of which was 
that Sridam and his brothers were tried for 
forgery and that Sridam was convicted of 
the offence. The order of the District Judge 
under section 476, Criminal Procedure Code, 
also directed the prosecution of the present 
appellant Elahi Baksha wazi. The latter 
was tried for perjury and was acquitted of 
that offence. He was then placed on his 
trial on the charges of which he has now 
been sonvisted. 

The learned Pleader for the appellant has 
contended before us that the trial in the 
Court below is vitiated by the reception of 
evidence which is not admissible under tha 
law. The contention relates to the deposi- 
tion of the appellant in the suit brought by 
Mohim, and the point taken is that the 
formalities required by rules 5 and 6 of 
Order XVIII,  Oivil Procedure Code, 
were not observed. It is not disputed that 
the evidence was givenon oath. But it is 
said that after the deposition had heen writ- 
ten dowr by the Munsif, it was not read over 
to the witness asrule 5 requires or at any 
rate that it was not read to the witness in 
the presence ofthe Judge. Upon that 16 is 
argued that the deposition is not legally a 
deposition at all and that the Judge was 
wrong in allowing it to goto the Jury. In 
supportof the contention reference is made 
to the cases of Mayadeb Gossamz, In the matter 
of the petition of (1) and Kamatchinathan 
Ohetty v. King-Emperor (2). If as a matter 
of fact the appsllant’s deposition was 
not interpreted and read over to him 
in the prescribed manner, the cases sited 
support the” contention advanced, unless 
the rule laid down is to be confined, as it 


{1) 60 763 80. L. R. 292; 3 Ind, Dec, (N. s.) 
4, 
(2) 25 M. 308; 2 Cr. L, Je 756, 
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matter of the petition of (L) and 
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seems to have been in the past, to prosesu- 
tions for perjury. Our attention, however, 
has also been drawn to the case of Bogra, 
In re (3), where a different note, and as 
it seems to me, the true note is atrack. 
The oases of Mayadeb Gossamz, In the 
Kama- 
tchinathan Chetty v. King-Emperor (2) have 
been followed in other cases, for instance, 
Emperor v. Jogendra Nath Ghose (4). Speak- 
ing for myself, however, with great respect 
I am not sure that I clearly understand the 
principle of those decisions. Under section 
80 of the Indian Evidence Act the deposition 
of a witness taken in accordance with law 
and purporting to be signed by a Judge or 
Magistrate proves itself. No other proof is 
required than the production of the deposi- 
tion. 1 should have thonght that a pro- 
vision requiring a deposition to be read over 
to a witness was in its nature directory, and 
that if it were not complied with ina parti- 
cular case, the deposition, while it might 
perhaps lose the benefit of section 80 of the 
Evidence Act, might still be proved in some 
other way. No doubt section 91 of the same 
Act says that in all oases in which ary 
matter is required by law to be reduced to 
the form of a document, uo evidence shall 
be given in proof of such matter except the 
document itself. But even if a deposition 
comes within that enactment, no question 
arises of proving the contents of a deposition 
except by the production of the deposition 
itself. The question is how is the deposition 


“to be proved. There is no provision in the 


Code of Civil Procedure which expressly 
precludes a deposition from being -received in 
evidense unless it has been read over to the 
witness in the presence of the Judge. In the 


-ease of a document which requires registra- 


tion but is not registered, itis inadmissible 
in evidence not by reason of the provisions 
of section 91 of the Evidence Act, but by 
reason of the express provisions on the 
subject contained in the Registration Aêt, 
As at present advised 1 can see no reason 
why even in a prosecution for perjury failure 
to comply with the provisions of rules 5 ands 
of Order XVIII should render a deposition 
entirely inadmissible in evidence, or why, if 


(3) 7 Ind. Cas, 414; 34 M. 141; 8 M. L. T. 117; (1910) 
M., W. N, 435; 20 M. L. J. 943; 11'Cr, L. J. 482. 

(4) 24 Ind. Cas. 571; 420, 240; 18 0. W, N. 124) 
}5 Cr. L. J. 483. 
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section 80 cannot be oalled in aid, the 
deposition should not be proved, for instance, 
by the Judge who took it down or by the 
admission of the deponent. If it san ba 
proved in some such way, section YL will 
have noapplication. But it is not necessary 
to determine this question in the present 
case, because the learned Pleader for the 
uppellant has not been able to satisfy me on 
the record as if stands that the deposition of 
the appellant was not in fact read over to 
him as the Oode requires. The Mansif 
was putin the witness-box for the prosecu- 
tion. -The Pleader for Sridam’s brother 
was also examined. Neither was asked in 
cross-examination whether the appellant’s 
deposition was read over to him after it had 
been recorded by the Code. The deposi- 
tion bears the signature of the Munsif. It 
also bears the signature in Bengalt of the 
appellant. The presence of the appellant’s 
signature at the end of tke deposition 
certainly supports the inference that the 
document was read over to him. There is 
nothing in the record to show that this was 
not done. The signature was presumably 
affixed in token that the deposition had been 
correctly recorded. Nodoubt the words which 
sometimes appear at the end of a deposition 
read over and admitted to be correct” 
do not appear in the present sase before 
the appellant’s signature. But the Code 
does not require that those words should 
be inserted. From my experience of the 
practice of the Courts below I may be 
more disposed to doubt whether the reading 
over of the deposition took place in the 
presence of the Munsif. But it still 
remains that there is no suggestion in the 
evidence that the Jaw was not somplied 
with. In my opinion, as the record stands, 
there is no ground for the sontention 
that this deposition was not admissible in 
evidence. The point, I may add, was not 
taken in the Sessions Court, 

As to the substance of the matter, there 
is no shadow of a suggestion that the 
appellant did not say what he is recorded 
as having said. The objection taken to 
the trial is an entirely technical one, 
and it is conceded that .apart from this 
technical objection, the propriety of the 
appellant’s conviction cannot be contested, 
In view of the charge of the learned 
Sessions Judge there appears to be no doubt 
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and in fact no dispute that the appellant 
was the writer of the documents which 
have since been found to be forged 
documents and if hig deposition was, as I 
hold, properly received in evidence, the 
Jury had ample grounds for finding that 
the part which he took was a fraudulent 
and dishonest part. 

The learned Pleader for the appellant 
has asked us to use our powers under 
section 428, Criminal Procedure Code, and 
to examine or to direct the examination 
of the Peshkar of the Munsif’s Court at 
the time when the appellant’s deposition 
was recorded in the civil suit. In support 
of that application the learned Pleader 
has filed a copy of the deposition given 
by the Peshkar in the course of the trial 
for perjury. I have read that . deposition 
and come to the conclusion that no useful 
purpose would be served by directing 
additional evidence to be taken at this late 
stage. 

In the result, I would affirm the convic- 
tion. As regards sentence I think that four 
years’ rigorous imprisonment would 
sufiisiently meet the ends of justice. I 
would, therefore, reduce the sentence from 
six years to four years’ rigorous Imprisonment 
under each charge and maintain the order 
that the sentences are to run concurrently. 
With this modification, the appeal should 
be dismissed. 

Bescaouorr, J.—I agree. I have always 
felt doubt as to the correctness of the decision 
in the case of Mayadeb Gossami, In the matter 
of the petition of (1) and take this opportunity 
of endorsing the opinion expressed by my 
learned brother on the point decided in 
that and other similar oases. 

Section 91 of the Evidence Act is based 
on the principle that the only proper 
evidence of the contents of a document is 
the document itself. And the objectof the 
provision in Order XVIII, rule 5, Code of 
Civil Procedure, requiring a deposition to 
be read over to a witness: is to ensure 
accuracy. I confess I do not gee why on 
principle a Court should be `presluded from 
ascertaining what is in a document, from 
the docnment itself, merely because the 
contents of the document may not in fact 
be correct. Failure to taka the neceseary 
precautions to ensure accuracy may create 
doubts as to whether the record correctly 


as 
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represents what the witness said, but, in my 
opinion, it cannot affect tbe admissibility of 
the document in evidence if the making of 
the document is otherwise proved. 


Sentence reduced. 


MADRAS HIGH COURT. 
CrimivaL Revision Case No. 85 or 1917, 
Case Reserreo No. 9or 1917, 

May 4, 1917, 
Present:—Sir John Wallis, Kr., Chief 
Justice. 

In re DUDEKULA LAL SAHIB— 


ACCrSED. 

Criminal Procedure Code (Act V of 1898), s8. 247, 
403, 491—Penal Code (Act XLV of 1830 , ss, 341, 447 
— Withdrawal from prosecution before service of 
summons, effect of—Acquittul of accused, whether 
operates as bar to further wproceedings—Autrefois 

uit, plea of. 
“ahe sin E acquittal under section 494 of the 
Criminal Procedure Code in a summons.case 
operates as a bar to further proceedings on the same 
facts. [p 266, col. 2.] 

‘| he provisions of section 408 clearly imply that every 
order of acquittal, so long as it is in force, is a bar 
to further proceedings except in the circumstances 
specified in the section itself, and the words in 
sub-section (1) do not affect an order of acquittal 
under section 494 or section 247 of the ( riminal 
Procedure (ode. [p, 262, col. 2; p. 263, col. 2.] 

The Police tiled a charge-sheet under section 447 
of the Penal Code against a person before a Magis- 
trate with second class powers, whereupon a 
summons was issued but before it was served the 
Public Prosecutor, with the consent of the Court, 
withdrew from the prosecation under section 494, 
of the Criminal Procedure Code and the accused 
was acquitted as required by that section. There- 
after the person on whose field the offence of 
criminal trespass was alleged to have been com- 
mitted, preferred upon the same facts a complaint 
charging the accused wiih offences under sections 
143, 447 and 341 of the Penal Code. The accused 
was convicted and sentenced separately for each of 
the offences: 

Held, (Napier, J. dissenting) that the previous order 
of acquittal operated as a bar to further proceedings 
and that the conviction was, therefore, bad in law and 
must be set aside [p 206, col. 2; p. 267, col. 1] 

Per Napier, J.—Section 403 of the Criminal Pro. 
cedure Code is intended to reproduce what is the law 
in England. namely, the plea of autrefois acquit, but 
in order to plead cutrefois aequit successfully in India, 
the accused must have been put in peril either before 
the Jury or the Magistrate. [p 265, col. 1.] 
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. ` Case referred for the orders of the High 
. Court, under section 438 of the Criminal 
Procedure Code, by the District Magistrate, 
ronal in his letter, dated the 20th January 

This case coming on for hearing on the 20th 
March 1917 ‘after service of notice on the 
accused and Counsel not appearing on his 
“behalf, upon perusing the letter of referense 
and tbe records submitted therewith, and upon 
hearing the arguments of the Public Pro- 
secutor on behalf of the Crown, and the 
ease having stood over for son3ideration till 
the 17th April 1917, the Court (Abdur 
Rahim and Napier, JJ.) made the following 

ORDER. 

ABDUR RAHIM, J.—The question of law 
which we are asked to consider in the letter 
of reference arose under the following cir- 
cumstances: — The Police had filed a charge- 
sheet under section 447 of the Indian Penal 
Code against a certain person before a 
Magistrate with second class powers; a sum- 
mons was issued, but before it was served 
the Publis Prosecutor with the consent of 
the Court withdrew from the prosecution 
under section 494, Criminal Prossdure Code, 
and the accused was then acquitted as 
required by that section. Thereafter the 
person on whose field the offence of srimi- 
nal trespass was alleged to have been com- 
mitted, preferred upon the same facts a 
complaint charging the accused with offences 
under sestions 143, 447 and 341 of the 
Indian Penal Code. That case was tried 
and the accused convicted and sentenced 
separately for each of the offences. The 
convictions were on appeal confirmed but 
the sentences reduced. The District Magis- 
trate under section 488 of the Criminal Pro- 
cedure Code has asked us to revise the 
conviction and sentence under section 447, 
on the ground that the aaquittal under 
section 494 inthis case, where no charge 
was required to be framed, operatedas a 
bar to further trial for the same offence. 

The effect of an order under section 494 in 
a summons case does not appear to have 
been the subject of any decision so far 
as the present question is concerned. I had, 
however, sitting singly to consider the effect 
of an acquittal under section 247 in ‘a 
case of Guggilapu Feddaya, In re (1) 


(1) 9 Ind. Cas. 263; 34 M. 258; 9 M, L. T, 93; 12 Cr, 
I, J, 44. 
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and held that it operated as a bar to 
further proceedings for the same offence 
so long as the order remained in force. 
But a Divisional Bench consisting of my 
learned brother and Ayling, J. have ina 
recent case, Criminal Revision Case No. 866 
of 1916 [Bezwada Kotayya v. Konatha- 
lapalli Venkayya (2)| held otherwise. Ib 
seems to me that no distinction can be 
drawn hetween an acquittal under section 
247 and one under section 494 for the 
purposes of the present question; and I 
need hardly say that in deference to the 
views expressed by Ayling and Napier, 
JJ., I have carefully reconsidered the 
matter. But even a more detailed 
examination of section 403 and the other 
provisions of the Criminal Procedure Code 
and of the authorities has only confirmed me 
in my former opinion. 

The question turns on the sanake weka 
of section 403. Its sub-section (I) says 
that “a person who has once been tried by a 
Court of competent jurisdiction for an 
offence and convicted or acquitted” is not 
liable to be tried again for the same 
offence, while sub-sestions (2) and (4)— 


sub-section (3) does not throw much light 


on the question as all convictions must 
bs after trial, in dealing with certain cases 
where the previous acquittal or conviction 
would not bar further trial, speak of ‘a 
person acquitted or convicted of any 
offence, dropping the words ‘who has onse 
been tried. It can hardly be doubted 
that by the words “a person who has 
once been tried by a Court of competent 
jurisdiction for an offence and ‘convicted, j 
in sub- section (1) and “a person ‘acquitted’ 
or ‘convicted’ of any offence” in sub-sections 
(2) and (4) the Legislature contemplated 
the same set of fasts. Now, what is the 
sense in which the Legislature has used 
the two phrases? In the first place, it 
must be’ taken to be a clear implication 
of sub-sections (2) and (4) that in cases 
other than those mentioned therein, the 
provisions of, sub-section (1) should apply 
and- the person who has been ‘acquitted’ 
or ‘sonvicted’ should not be tried again. 
Then the explanation to the section is 
important in ascertaining what is intended 


(2) 45 Ind, Cas. 257; 40 M, 977 (Foot Note.) 
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by sub-section (1). It mentions the orders 
which are not to be regarded as acquittals 
for “purposes of the section? and this can 
have little signification, if all orders of 
acquittal passed in ascordance with the 
express provisions of the Code were not 
intended to have the effect defined by the 
section, wiz, the barring of further pro- 


ceedings. There is no attempt made to 
discriminate between different orders of 
acquittal. 


An examination of the other provisions 
of the Criminal Procedure Code shows at 
once the solicitude evinced by the Legislature 
on the question of the form of orders which 
the various Criminal Tribunals are to pass in 
different kinds of proceedings in given 
circumstances, with a view mainly to indi- 
cate their respective effects and to provide 
suitable remedies in case of wrong orders 
of each category. The list of the orders 
terminating proceedings given in the ex- 
planation seems to be exhaustive and of these 
the main classes are orders of ‘discharge’ and 
‘acquittal.’ l 

in summons-cases the proceedings against 
an accused person commence with the issue 
of process (Chapter XVII) on the Magis- 
trate taking cognizance of the offence in 
one of the ways mentioned in the pre. 
vious chapters.” But if in a case of ‘com- 
plaint’ he refused to take cognizance, his 
order would be one dismissing the oom- 
plaint (section %03). If the Magistrate 
took cognizance and issued process, the 
proceedings are to be terminated by an 
order either of ‘acquittal’ or ‘conviction’ 
(section 245), unless the proceedings are 
stopped under section 249. The order of 
‘acquittal is to be passed if after hearing 
the evidence the Magistrate finds the 
accused not guilty (section 245), or if the 
complainant does not appear (section 247), or 
upon withdrawal of the complaint by the com- 
plainant (section 248), or upon the Public 
Prosecutor withdrawing from the prosecution 
(section 494). 

In warrant-cases tried by a Magistrate 
the accused is to be ‘discharged’ where no 
case is made out and so no charge need 
be drawn (section 253) or the Publie Pro- 
secutor withdraws from the prosecution 
before a charge is framed (section .494); 
he is to be ‘acquibted’ if the Magistrate 
finds him not guilty after 4 charge has 
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been drawn (section 258) or the Public 
Prosesutor withdraws from prosecution (sec-- 
tion 494, after the framing of the charge. 
Similarly also in sessions cases the Legis- 
lature has carefully provided when an 
order terminating proseedings is to have 
the effect of a ‘discharge’ and when 
it will operate as an ‘acquittal’ (see 
sections 209, 213, 305, 307, 333 and 
494). Then we find that express 
provisions are made for the setting aside 
of orders of discharge (see sections 436, 
437,438 and 439) and of acquittal either 
under section 417 or under the general 
powers of revision of the High Court (sestion 
439), All this leaves no room for doubt 
that the Legislature intended that a person 
once ‘acquitted’ shall not be liable to be 
prosecuted for the same offence so long 
as the acquittal is not set aside by the 
High Court. Even in oases of discharge 
it has been ruled that no fresh proceedings 
can be had with- respect to the same 
matter unless the order has been first set 
aside as provided for inthe Criminal Pro- 
eedure Code. It is suggested in the 
judgment of Ayling and Napier, JJ., in 
Criminal Revision Case No. &66 of 1916 
[ Bezwada Kotayya v, Konathalapalli Ventayya 
(2)] thatit does not follow from their 
construction of section 403 that an order 
of acquittal when there has been no decision 
on the merits, such as for instance an 
acquittal under section 247, would be 
nugatory, but, so far as J aan find, they 
do not point out, nor can I see for myself, 
what other effect it can have if it is to be 
no barto further proceedings for the same 
offence. 

Not only do the provisions of section 403 
itself clearly imply that every order of 
acquittal so long as it is in force is a 
bar to further proceedings except in the 
gircumstances specified in the section itself, 
but I do not think that the words of sub- 
section (1) necessarily deny that effect to 
an order of acquittal under seation 494 
or section 247. In summons-cases the ‘trial’ 
commences as soon as the Magistrate has 
taken cognizance of the matter and issued 
process. The mere fact that Chapter XX 
is headed ‘of the trial of summons-cases 
by Magistrates’ and section 242 Jaya down 
that the first thing that a Magistrate has 
to do when the acoused appears or is brought 
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before him is to ask him to show cause 
why he should not be convicted, does not 
indicate that the ‘trial’ did not commence 
at an earlier stage within the meaning of 
the Code. In fact Chapter XVIL shows 
that the proceedings before the Magistrate 
commence with the issue of process, and that 
the draftsman did not think of di-tinguishing 
between ‘commencement of proceedings’ 
and ‘commencement of trial,’ will be apparent 
from the. way both the pheases are used 
in the marginal notes of section 271 and 
inthe heading. The word ‘tried’ or ‘trial’ 
has not been defined anywhere. If the 
trial of a summons-case commenses as scon 
as the process is issued, is there any good 
reason for saying that an orderof acquittal 
would not come within the meaning of 
sub-section (1) of section 403, unless it 
was passed ata particular staged It seems 
to be conceded that if the accused on being 
questioned under section 242 denied that 
he committed the offence and he is acquitted, 
then sub-section (1) of section 403 would 
apply. But such an order may be made 
. _ without any decision on the merits, on the 

ground of absence of the complainant (seo- 
tion 247) or withdrawal from  prosesution 
(section 243 or section 494). It would 
follow, therefore, that section 403, sub-sec. 
tion (1), does not require that there should 
have been a finding on evidence that the 
accused is not guilty, and if it is not 
correct to say that in summons-cases pro- 
ceedings commence only after the accused 
has been questioned under section 242, it 
seems to me‘that the only possible mean- 
ing we can give to the words “who has 
once been tried” is ‘against whom preceed- 
ings have been commenced in Conrt, t. ey 
agsinst whom the -Court has taken cogniz- 
ance of an offence and issued process,’ On 


` comparing sub-section (1) with the sub 
sections (2) and (4) it is clear that the 
draftsman intended to assign the same 


scope to the phrase in question in sub- 
section (1) as to the phrase ‘a person 
convicted or acquitted’ in sub-sections (2) 
and (4) so far as this matter is concerned, 
though it was not a happy idea of his to 
use - different expressions to signify the 
same thing. I think that if we are not 
to frustrate the clear intentions of the 
Legislature we must not construe the 
words ‘who has once been tried’ in sub- 
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sestion (L) in avy sense other than what I 
have suggested. | 
The decided cases, so far as they go, 
support the view.of the law which I expresa- 
ed in Guggilapu Peddaya, In ‘the matter 
of (1). One important case which was 
not then brought to my notice isi reported as 
Suraiya Sastri v. Venkata Rac (8). There it 
was held by Kernan and Wiikinson, JJ., 
that a second ckarge for the same offence 
against an accused person, who was erroneous- 
ly “discharged, ” but who ought to have 
been “acquitted” on withdrawal by the 
Public Prosecutor from the prosecution 
under section 494, Criminal Procedure Coda, 
at the Court of Session, was bad. If a 
narrow meaning were to be given to the 
word “tried” -in section 403, it could not 
be said ‘that the ‘trial’ had commenced at 
the date of withdrawal, because up to 
commitment the proceedings are. desoribed 
in the Criminal Procedure Code as’ enquiry” 
and the word “trial” is used obly in cons 
nection with proceedings after commitment. 
The Public Prosecutor withdrew from the 
prosecution before any sharge was framed 
in the Sessions Conrt, according to the 
practice then eneeining, This, makes it 
clear that the charge framed by! the Oom- 
mitting Magistrate could not have been 
read to the accused and he could not have 
answered to any charge in the Sessions 
Court, when the Pablie Prosecutor withdrew 
on the ground that the sanction on which the 
prosecution was based was bad. The ruling in 
Suraiya Sastri v. Venkata Rao (3) related to a 
summons case and it was held there'that since 
the accused had appearea and answered to the 
charge, apparently meaning that he had 
been questioned under section 242, Criminal 
Procedure Code, he had been “tried” 
within the meaning of section 403, but it 
was not laid down that if he bad not 
appeared and been questioned, section 403 
would not apply. in Panchu dingh v. Umor 
Mahomed Sheikh (4) an order of “dismissal” 
in a summons-case under section 247, Criminal 
Procedure Code, with respect to! the case 
of an accused person who; did not appear, 
was treated as a bar to; the revival of 
the charge, against him. The two cases in 
| 
. (3) 2 Weir 457. | 
(4) 40. W. N. 346. 


$ 
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Kedar Nath Biswas v. Adhin Manji (6), 
may be said, do not specifically deal with 
the question under consideration, because it 
is not stated that the fresh proceedings 
were quashed on the ground that sec- 
tion 408, Criminal Procedure Code, applied. 
The ground of the decisions, however, was 
that the acquittal of persons other than 
petitioners on the same allegations had not 
been set aside in accordance with the law. 

I do not propose to discuss the provisions 
of English Law relating to ‘autrefcts acquit”, 
as the system of Criminal Procedure iu this 
sountry is obviously so different from that 
of England that to draw any sort of in- 
ference from the state of law on the sub- 
ject in England, where no such clear 
distinctious exist between different kinds 
of orders terminating proceedings and 
which does not provide similar measures 
for rectifying wrong orders of aequittal 
and discharge, would tomy mind be only 
misleading. 

l, therefore, agree with the District 
Magistrate that the conviction and sen- 
tence under section 447 of the Indian 
Penal Code are bad in Jaw and should be set 
aside, 


My learned brother holds a different 
view of the law. The paper will, there- 
fcre, be placed before his Lordship the 


Chief Justice for euch orders as to the 
disposal of the case as he may think fit to 
pass. I may mention that as the question 
involved isoneof importance, it is desirable, 
in my opinion, that it shonld be desided by a 
Fall Bench. 

Napier, J.—I adhere to the opinion ex- 
pressed by me in Criminal Revision Case 
No. £66 cf 1916 [Bezwada Kotayya v. 
Konathalapalli Venkayya (2) Jtbatiti is im possi- 
ble to treat the words “once been tried by a 
Court of competent jurisdiction” in section 
403, Criminal Procedure Code, as surplusage, 
or toapply the word ‘tried’ to a case where 
a man bas not even been served with the 
summons. I have no doubt that the section is 
intended to reproduce what is undoubtedly 
the law in England, namely, that to plead 
uutrefots acquit successfully the accused must 
have been put in peril either before the Jury 
or the Magistrate. 


(5) 70. W. N. 498. 
(6) 7 C. W. N. 711. 
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As my learned brother takes a differ- 
ent view the care should, I think, go before a 
third Judge under sections 439 aud 429 
of the Criminal Procedure Code but, as my 
learned brother thinks otherwise, the mat- 
ter will be laid before the Chief Justice 
for orders. 





This case coming on for hearing on the 
lst May 1917 under sestions 439 
and 429 of the Code of Crimina! Prosedure 
and Counsel not appearing on behalf of 
the accused, upon perusing the letter of 
reference and the records submitted there- 
with, and upon hearing the arguments of 
the Public Prosesutor on behalf of the 
Crown, and the case having stood over 
for consideration till this day, the Court 
made the following 

ORDER.—Two learned Judges having 
differed ina criminal revision sase, section 
459 of the Code of Criminal Procedure read 
with section 429 requires the oase to be desided 
by a third Judge and precludes any further 
appeal under the Letters Patent or any 
reference toa Fall Bench under the Rules 
of the Court. 

With reference to this case I have arrived 
at the same conclusion as Mr. Justice 
Abdur Rahim. 

If sections 403 and 494 of the Code of 
Criminal Procedure had been originally en- 
acted at one and the same time, I shonld 
find it very difficult: to come to that conclusion. 
Bat seeing that the Code of Criminal 
Procedure, which is founded on the English 
Law of Criminal Prosedure, has been 
repeatedly modified in the suecessive Codes 
of 1561, 1872, 1€&2 and 1298, when an 
apparent conflict arises between what 
would appear to be the intention of the 
Legislature in one section and what would 
appear to be its intention in another section, 
the best method of ascertaining what tke 
intention of the Legislature really is appears 
to meto be to examine what is the English 
rule upon the subject and how far that 
rule has been adopted and what modifica- 
tions have been subsequently introduced in 
the successive Codes. 

Now in English Law a plea of autrefois 
acquit or convict can only be raised in bar 
of subsequent proceedings when the convie- 
tion or acquittal bas been for the same 
offence in a trial had before a Court 
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of competent jurisdiction. The Attorney- 
General atany stage of a criminal prosecution 
may enter | a nolle prosegui” and bring the 
proseedings to an end. But that does not 
bar fresh proceedings against .the accused. 
Consequently in England when the prosecu- 
tion desire not to go on with .the case, 
the practice is not to tender further 
evidence and for the Judge then to direct 
the Jury to aequit, That rule of English 
Law was embodied in the Code of Criminal 
Procedure of 1861 in section 55 as follows: 
“A person who has once been tried for an 
offense and convicted or acquitted of such 
offence shall not be liable to be tried 
again for the same offence,” —words which 
with certain explanations are still retained 
in section 403 ofthe present Code. Under 
that Code Public Prosecutors were directed 
by the Caleutta Court not to withdraw 
the graver charge and proseed upon the 
Jesser charge, because such a course would 
have the effest of depriving the accused 
of the benefit of acquittal on tne graver 
charge (5 Sutherland’s Criminal Letters 
4). Then came the Code of 1672, sestion 
61; “A Publis Prosecutor may, with the 
consent of the Court, withdraw any charge 
against any person in any case of which 
the is in charge; and upon such withdrawal, 
if it is made whilst the case is under 
inquiry, the accused person shall be dis- 
charged. If it is made when he is under 
trial, the accused person shall be acquitted.” 
This was an entirely new departure, because 
it entitled the accused to an acquittal by 
Statute on the withdrawal by the Public 
Prosecutor and without any reference to 
the evidence at the trial. It has never 
been doubted that when the Public Prosecutor 
withdraws under this section and the 
accused is acquitted, he cannot be sub- 
sequently charged for the same offence. 
Yet, it seems: difficnlt to bring such an 
acquittal within the language of section 
460 of that Code (now section 403) and 
say that he is a person who has been 
“tried” for an offence and econvisted or 
acquitted. Supposing the Publics Prosecutor 
to intervene immediately after the case 
is teken up by the Sessions Judge and 
to withdraw and the accused then to be 
acquitted, I find great diffisuliy in saying 
ihat the accused has been “tried” and 
acquitted within the meaning of seclicn 
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403 of the present Code, It seems to me that 


in section 61 of the Act of 1872 the Legisla- 


ture introduced a fresh form of statutory 
acquittal under that section, which was 
intended to have the same operation as 
an acquittal in aseordancs with the 
English rule under section 460 (now 
section 493), 


So much for the Code of 1672. It was 
only in the Code of 1882 that the alter- 
ation was made whieh has given rise to 
the present case. Section 494, dealing with 
the withdrawal by the Public Prosecutor, 
provided that “if the withdrawal is made 
after a charge has been framed, or when under 
this Code no charge is required, he shall be 
acquitted.” 


The reference in the latter part was 
clearly to summons-cases which deal with 
more trivial offenees, and if seems to me 
the intention of the Legislature was that 
the withdrawal by the Public Prosecutor at 
any stage in those trivial cases was to 
have the same effect as his withdrawal under 
the previous part of that section, ‘that is to 
gay, that there was to be a final barof fresh 
proseeding*, 

A similar change was introduced as 
regards this class of cases into , what is 
now section 247 of the Code, as regards 
non appearance of the complainant in a sum- 
mons- case. 

In the Code up to that time such 
failure to appear by the complainant had 
merely led to a dismissal of the com- 
plaint., But in 1882 to make the law more 
stringent it was provided, as it still is, 
that on the non-appearance of the complainant 
the Magistrate might acquit the accused 
unless he chose to adjourn. Here, again, 
I think thatthe intention of the Legislature 
was that the acquittal should operate as a 
final bar of farther proceedings. The history 
of the legislation shows, to my mind, a 
distinction between what I may call the 
common law plea of autrefois acquit as 
embodied in section 403 of the Code, 
and the statutory aequittals whish have 
been introduced in sections 494, 247 and 
345, 

It has not been suggested in this case that 
the withdrawal from the prosecution by the 
Public Prosecutor was irregular, ard in there 
gircomstances I agree with the conclusion 
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arrived at by Mr. Justice Abdur Rahim that 
the conviction and sentence are bad inlaw and 
should be set aside. 

Conviction set aside. 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 
CRIMINAL AppeaL No. 262 or 1917. 
January 18, 1918. 
Present:—Mr. Stuart, A. J. O., and 
Pandit Kanhaiya Lal, A. J.C. 
RAM SUDH—Prisoner —APPELLANT 
VETSUS 


EMPEROR—ProsecoTror— Respondent. 

Criminal Procedure Code (Act V of 1898), s. 164 (3) 
— Confession—Certificate as tovoluntary confession, 
omission of, effect of —Admissibility of confession. 

Where a Magistrate in’ recording a confession 
refuses to make the memorandum referred to in 
section 164 (3), Criminal Procedure Code, on the 
ground that in his opinion the confession has not 
been voluntarily made, such confession cannot form 
part of any judicial record and is, therefore, inadmis- 
sible in evidence. [p. 268, col 2.] 

Emperor v. Kadar Ghulam Mahmad,& Bom. L. R. 
950; 5 Cr. L. J. 4, followed. 


Appeal agairst the order ofthe Sessions 
Judge, Gonda, dated the 7th September 
1917. 

FACTS ofthe case appear from the fol- 
lowing order, dated the Sih November 
1917, and the Order of Reference, dated 
the 2lst December 1917, passed by 
Lindsay, J. U.:— 

“The appellant in this case is Ram Sudh, 
a Lonia who has been convicted by the 
learned Sessions Judge of Gonda on a 
charge of having murdered his wife. The 
principal piece of evidence against the as- 
cused isa confession recorded by a Magis- 
trate on ` the llth of July. The record 
of his confession is a long one, and it 
appears that after the statement was made 
the Magistrate pot a number of questions 
to the accused before he closed the mek- 
ing of the record of his statement. Under 
law a certificate is required to be attached 
to a statement made in these circumstances, 
and the Magistrate has appended a certi- 
ficate in which he expresses his opinion that 
the confession made by the accused was 
not a yolantary confession, A question of 
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law, therefore, arose before the learned 
Judge for disposal. His view was that 
he was not bound by this expression of 
the Magistrate’s opinion and for a variety 
of reasons which I shal} have to consider 
later on, the Judge came tothe conclusion 
that the statement made by the prisoner 
was admissible; and he has relied upon 
it for the purpose of convicting the accused. 
While I am disposed to agree with the 
learned Judge’s view that the opinion ex- 
pressed by a Magistrate after taking the . 
statement of confession made by an accused 
man is not conclusive upon the Court, 
nevertheless it has to be conceded that the 
opinion is a matter which has to be sarefully 
weighed when dealing with the question 
whether the statement should be availed 
of for the purpose of sonvicting the ac- 
cused. In cases where there has been an 
omission to furnish the certificate required 
by the seation, the practice is to call the 
Magistrate and examine him as a witness; 
and similarly I think in a gase like this 
if the learned Judge had reasons to doubt 
the soundness of the opinion which the 


Magistrate had expressed, he} ought to have 


sent for the Magistrate and examined him 
as a witness. I think, before I dispose of 
this appeal, my proper course is under sec- 
tion 428, Criminal Procedure Code, to send 
the case back to the learned Judge with 
directions totake the statement of the Magis- 
trate touching the grounds of the opinion 
he has expressed in the certificate attach- 
ed to the record of confession. The evi- 
dence, after it has been taken, will be sub- 
mitted to this Court along with the record. 
The evidence, of course, will be taken 
in the presence of the accused. Let the 
case be put up again as soon as the 
evidence has been certified to this Court.” 
(8th November 1917.) 

“I think it desirable that this appeal 
should be referred for disposal to a Bench 
of two Judges. It is the appeal of a 
man named Ram Sudh, who was convicted 
in the Court of the Sessions Judge of 
Gonda on a charge of murder and sen- 
tenced to transportation for life. The case 
was up before me onthe 8th of November 
last and it appeared at that time that the 
learned Judge had relied upon a confession 
made by Ram Sudh for the purpose of 
finding him guilty. This confessional state. 


- 
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ment had been recorded by a Magistrate 
who, after it had been taken down, put 
a certificate at the bottom of it declaring 
his belief that the statement was not a 
voluntary one. The learned Judge in deal- 
ing with this point stated that he did 
not consider himself bound conclusively by 
the certificate attached by the Magistrate 
to the reccrd of confession. I observed 
at the time that the Magistrate had not 
been called as a witness at the Sessions 
trial for the purpose of deposing to the 
grounds of the belief entertained by him 
that the statement was not a voluntary 
ove; and so by my orcer of the 8th of 
November i directed the learned Sessions 
Judge to record the evidence of the Magis. 
trate and to call upon him to explain for 
whatreasons he thought the statement made 
before him by this accused-appellant was 
not a voluntary statement. The learned 
Judge has now recorded the evidence of the 
Magistrate and it has been called into this 
Court. In the statement which the Magis- 
trate has now made before the Sessions 
Judge as a witness he gives certain rea- 
sons for considering that the statement 
made by the: accused was not a voluntary 
one. The question whether the confession 
to which this evidence of the Magistrate re- 
lates ought to be used in evidence against the 
accused, seemsto me to be a somewhat dificult 
one and in tbe  sircumstanees I deem it 
advisable to have the case referred to a 
Bench for disposal. The appeal is a jail 
appeal and na one appears on behalf of 
the appellant. Let theoase be laid before 


a Bench as soon as miy be after 
the Christmas holidays.” (zist December 
1917.) 


The Government Pleader, for the Crown. 

JUDGMENT. — This appeal has been re- 
ferred by the Judicial Commissioner for 
disposal to a Bench of two Judges. The 
reason why the reference was made is as 
follows: —The appellant madea confession 
before Mr. Sinha, a Deputy Magistrate. 
Mr. Sinha refused to record the memoran- 
dum to which reference is made in section 
164 (3), Code of Criminal Procedure. He 
was of opinion that the confession waa not 
voluntarily made. The point for desision 
is whether in these sircumstances the 
confession is admissible in evidence. The 
yiew taken by the learned Sessions Judge 
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is that it is for the trial Court to decide 
whether a confession has or hás 
not been voluntarily made and that, «if 
the Court is satisfied that a confession has 
been voluntarily made, it ought to be admitted 
in evidence, although the offiser who re- 
corded it is of a contrary opinion and 
has refused to append the necessary certi- 
ficate. In Emperor v. Kadar Ghulam Mahmad 
(1), a case which was desided by a Bench 
of ‘the Bombay High Court, the view was 
taken that the word “record” in section 
164 (3), Criminal Prosedure Code, must 
necessarily mean making a part of “a 
judicial record” and not merely “writing 
out.” We are in azreement upon that 
point with the learned Judges who decid- 
ed that case. It follows that Mr. Sinha 
was precluded from making the confession 
part of any judicial record. He had writ- 
ten out the confession and the act of 
writing out could not be undone, but the 
confession sould not be placed upon the 
record. The Committing Magistrate should 
not have accepted it as part of the record 
and the Sessions Judge should not have 
sonsidered it. It is no more admissible 
than a confession would hava been which 
had been recorded bya Police Offiser, 

With regard to the merits of the appeal 
it is clear that, once the confession is excluded, 
there is not sufficient evidence to justify a 
conviction on any charge. 

We, therefore, accept the appeal, set aside 
the conviction and sentence and direct that 
the appellant be set at liberty. 

Appeal allowed. 


(1) 8 Bom. L. R. 950; 5 Cr. L. J. 4. 


CALCUTTA HIGH COURT. 
Civin Revision No. 11 of 1918, 
March 1], 1918. 

Present:—Justica Sir Charles Chitty, Kt., 

. and Mr. Justice Smither, 
PREM CHAND GORAI— PETITIONER 
versus 
‘SONATAN SAHA akas SONAULLA 


SAHA— Opposite Parry, ` 
Criminal Procedure Code (Act Vof i898), s. 195 
—-Sanction for prosecution granted by successor of 
Judge who heard case—Delay, effect of. 
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On the application of the defendant ina Small] 
Cause Court suit, the successor-in office of the 
Judge who had decreed the suit granted, after an 
inordinate delay, sanction for the prosecution of the 
plaintiff for perjury in respect of a falso statement 
in his deposition. This sanction was affirmed on 
appeal to the District Judge: 

Held, that asthe Court record of the deposition 
was not re d over to the plaintif and he was not 
cross-examined on the statement, and as the sanction 
was granted aftera long delay by a Judge who did 
not try the case, the sanction should be revoked, 
especially as this sanction, if not revoked, would be 
used by the defendant in terrorem both as regards 
execution under the decree pessed against him and 
as regards the suit which he had bronght for setting 
aside m decree and which was pənding. [p. 239, 
col. 2, 

Per Smither, J.-——When a person wants to prosecute 
criminaily, he must not be dilatory, [p. 270, col. 1] 


Sir B. O. Matter and Babu Monmatha Nath 
Mukherjee, for the Petitioner. - 

Mr, Norton and Babu Tearadas Chatterjee, 
for the Opposite Party. 

JUDGMENT. 

Carry, J.— On the lsth December 1916 
the petitioner, Prem Chand .Gorai, filed a 
suit in the Small Cause Court at Midna- 
pore against Sonatan Shaha alras Sonaulla 
Saha to recover a sum of Rs. 437 for the 
price of goods sold and money advanced 
on an account between the parties. The 
suit was heard by the Subordinate Judge, 
Babu S.C. Chakravarti, From the record 
it appears that the plaintiff stated in exami- 
nation-in-chief that he paid an insome 
tax of of Rs. 250. The Subordinate Judge 
in his Judgment remarked that it was un- 
likely that the plaintiff as a Mahajan of 
standing would prefer a false claim for 
so small an amount as Rs. 457. There 
is nothing to indicate that this remark had 
a direct reference to the statement of the 
plaintiff regarding income tax, though 
of course that may have been the case. 
The Subordinate Judge passed a decree 
in favour of the plaintiff on 28th March 
1917. On 30th March 1917 the plaintiff 
decree holder applied for execution, but the 
judgment-debtor’s property was not attached 
and that execution case was dismissed in 
default of the decree-holder taking further 
action. Babu S. 0O. Chakravarti was 
then transferred, avd on the 15th 
May 1917 the defendant applied to his 
successor, Babu H. K. Bose, for sanction to 
prosecute the plaintiff for perjury for stating 
that he paid an income tax of Rs. 250 
whereas in fact he paid nothing at all, 
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It is conceded that at the time in question 
the plaintiff was paying no income tax. 
The plaintiff, in reply, stated that his 
answer must have been incorrestly recorded 
and that what he said or intended to say 
was that his income was Rs. £50 a 
month and not that he paid an income 
iax on that amourt. The proceedings being 
in a Small Cause Court the deposition of 
the witness was not read over to him, 
nor was he at all cross-examined in regard 
to this answer or his credit generally. The 
question of sanction was before the Sub. 
ordinate Judge, Babu H. K. Bose, for close 
upon 7 months when on llth December 
1917, after this inordinate delay, sanction 
was granted. An application to the District 
Judge to revoke it was rejected and the 
petitioner has now applied to us to exercise 
over revisional powers and set it aside. 

For several reasons I think that the Rule 
shonld be made absolute. In thefirst place, 
I think that there is reason to doubt whether 
the statement was made as recorded. The 
only evidence of its having been so made 
that could be at all relied upon is the 
Court record. It is obvious that oral state- 
ments of the opposite party such as appear 
in the affidavit now filed before us are 
of little value. ‘The accuracy of the Court 
record is open to this comment that the 
deposition was not read over to the witness 
(it is true that the law does not require 
it), and that the statement did not attract 
the attention of the cross-examining Pleader, 
and so the plaintiff had no opportunity of 
sorrecting it, ifit was inaccurate. Secondly, 
it was not the trying Judge who thought 
that the plaintiff should be prosecuted. 
The matter was brought before his succes- 
sor by the defendant, the unsuccessful party 
in the suit, and Babu H. K. Bose, after 
allowing the matter to drag on for nearly 
7 months, has granted the sanction because 
the statement is false, without any son- 
sideration of the surrounding circumstances, 
of which indeed he was not in a position 
to judge. Thirdly, we find that in July 
1917, the defendant filed a suit to set 
aside this decree. It appears to ma obvions 
that this sanction, if granted, will be used 
by the defendant in terrorem both as re- 
gards execution under the existing decree, 
and as regards the suit now pending. 
This appears to me to be & casein which 
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the personal element bulks largely, and I 
“do not think that the Courts should assist 
the defendant by putting this weapon into 
his hands. Im any view of the case I think 
that criminal proceedings should not be 
allowed to commence until the desision of 
the defendant’s suit. But I think that the 
interests of justice do not require the pro- 
secution of the petitioner at all and I would, 
therefore, make the Rule absolute and revoke 
the sanction. l 

Sanrner, J.—I think we should, at this 
stage, rely upon the presumption that the 
record is correst: but as it is now about 
a year since the evidence was givsn, and 
as I Gnd, on examining the record, that 
the applicant for sanction was himself 
responsible for much of the delay that 
occurred before sanction was granted, I 
agree in the order passed. When a person 
wants to prosecute criminally he mast not be 
dilatory, 

Rule made aboslute, 





PUNJAB CHIEF COURT. . 
“CORIMINAL Revision No. 1060 or 1917. 
December 22,1917. 
Present:—Mr. Justice Scott-Smith and 
Mr. Justice Shadi Lal, 
EMPEROR— PETITIONER 
VETSUS 
MUHAMMAD HUSSAIN—Convior 


— RESPONDENT. 
Criminal Procedure Code (Act V of 1898), ss. 233, 
235, 587—Penal Code (Act XLV of 1860), ss. 71, 218 


~~ Joinder of charges—Police Officer preparing incorrect _ 


record consisting of several documents-—Separate charge 
in respect of each document, whether necessary— 
Irregularity. 

Accused, a Police Insp:ctor, was charged in one 
trial with having prepared certain documents 
incorrectly in order to screen one H, and to save 
him from legal punishment. He was convicted of 
an offence under section 218 of the Penal Code. 
The documents set forth in the charge were a ruqqa 
addressed to the officer in charge of the Police 
station, a first information report based upon the 
ruyga, soven Police diaries relating to the inves- 
Ligation hold in the case and the final report to 
the Magistrate: 

Held, (1) that the various documents formed part 
of one continuous whole, the same purpose, namely, 
the saving of H. from legal punishment, running 
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through them all, and that, therefore, the offences 
having been committed in the same transaction they 


-could all be triedin the same trial under section 


235 of the Criminal Procedure Code; [p, 271, col. 1.] 
(2) that the documents in question together com- 
prised the Police record of an investigation into a 
charge and that the acoused being charged with 
having prepared an ‘incorrect Police record, there 
was nothing defective in framing a single charge in 
respect ofall the documents; [p. 271, col. 2.] 

(3) that even if it were held that the accused 
should have been charged with separate offences in ' 
regard to each document, the trial was not illegal 
merely because one charge was framed in regard to 
all the documents, the irregularity being covered by 
sa 537 of the Oriminal Procedare Code. [p. 27], 
col. 2. 


Criminal revision from the order of the 
Sessions Judge, Ambala, dated the 14th 
May 1917. 


Mr. Mul Chand, Publis Prosecutor, for the 
Petitioner. 


Messrs. 
spondent. 


JUDGMENT,—Muhammad Hussian, an 
Inspector of Police, Karnal, was tried by a 
First Class Magistrate and sonvicted of an 
offence under section ¥18, Indian Penal Code, 
and sentenced to a fine of Rs 500. His 
appeal was heard by the Sessions Judge of 
Ambala, as was also an application by Govern- 
ment for enhancement of sentence. The 
learned Sessions Judge held that the charge ` 
was defective and that the accused had been 
somewhat prejudiced thereby, and setting aside 
the conviction and sentence ordered a re-trial. 
From this order an application for revision 
has been made on behalf of Government, 
and Muhammad Hussain has also applied 
for revision on the ground that instead of a 
re-trial having been ordered he should have 
been acquitted. ` 


Becchey and Vaughan, for the Re- 


s 


The fasts are sufficiently set forth in the 
judgment of the learned Sessions Judge, and 
need not be repeated at length. Briefly, 
the charge against Muhammad Hussain was 
that he prepared certain documents incorrect- 
ly in order to screen one Habiba, son of 
Mamun, and to save him from legal punish- 
ment. The documents set forth in the charge 
were P. R., a rugga addressed to the officer 
in charge of the Police station; P. S., a 
first information report which was based 
upon P. R, P. Q, seven Police 
diaries relating to the investigation held in 
the case; aud P. W., the final Police report 
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to the Magistrate which is known as the 
chalan. 

The objection taken to the charge is that 
the accused was charged with ten, or at 
least four, distinct offences in the same charge, 
which, therefore, contravenes the provisions 
of sestion 233 of the Criminal Proeədare 
Code. 

Two contentions wera raised before the 
learned Sessions Judge :— 

(1) That the preparation of each docu- 
ment was a separate offence, and that there 
should have been separate charges regarding 
each ; and 

(2) That the offences could not all ba 
tried together in the same trial. 

As regards the second objection the 
Sessions Judge held that section 235 of the 
Criminal Procedure Code was applicable, as 
the various acts attributed to the accused com- 
prised one-series, Ro connected together as to 
form the same transaction. His view was that 
the varions acts were so related to one another 
in point of purpose as to constitute one con- 
tinuous action. The same purpose ran though 
all the offences, namely, to save Habiba, sonof 
Mamun, from legal punish ment, and, therefore, 
they must ba considered as partsof the same 
transaction. We have no difficulty in agree- 
ing with the learned Sessions Judge that 
the various acts form parts of one con- 
tinuous whole, the same purpose, namely, the 
saving of Habiba, son of Mamun, from legal 
punishment running through them all. They 
were all prepared with the same object. 

As the offences, if any, were committed 
in the sams transaction, they could all be 
tried in the same trial under seo- 
tion 235 of the Criminal Procedure 
Code. Batit is urged that there should have 
been a separate charge in regard to each 
document which aecused was said to have 
framed incorrectly. 

The first point argued by Mr. Mui Chand 
on behalf of the Crown is that all the 
documents in question form parts of one 


record. Now, what the accused is really 
charged with having done is having 
prepared an incorrect Police record. There 


is na definition of the word “record” in 
the Indian Penal Code, but it is sometimes 
used as inelading a number of documents, 
For instance, the judisial record of a case 
includes all the depositions of witnesses 
and all the documentary evidense in the 
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case. The documents in question in the 
present case, commencing with the ruqqa 
addressed by the aceused to the officer 
in charge of the Police station and ending 
with his final report to the Magistrate, 
comprised, in our opinion, the Police 
record of the investigation into a charge 
against a number of persons that they 
had committed an offence under sestion 
401, Indian Penal Code. On this ground 
alone we hold that there was nothing 
defective in the charge. The case appears 
to be such as is provided for “by section 
71, Indian Penal Code. The alleged 
offence of preparing an incorrect Police 
record is one made up of parts, namely, 
the preparation of the different documents 
comprising that record; the  ineorrect 
preparation of each one of them would be 
itself an offence. 

Mr. Mul Chand has further argued that 
even if there ought to have been a 
separate charge in regard to each doou- 
ment under section 233 of the Criminal 
Procedure Code, the error was not so 
fatal as to vitiate the trial, but was a mere 
irregularity within the meaning of sestion 
537 of the Criminal Procedure Code. In 
support of this argument he has referred 
us to Musai Singh v. Emperor (1), where: 
in it was held that a single head of 
charge, relating to three offences of the 
same kind, is defective for duplicity and 
not misjoinder; but a trial under such 
charge is not bad unless the accused has 
been prejudiced thereby. 

Mr, Beechey, on the other hand, has 
cited Asgar Ali” Biswas v. Emperor (2), 
wherein it was held that a single charge 
relating to several distinct offences is illegal 
having regard to section 423 of the Criminal 
Proeedure Code. 

The ruling in Musai Singh v. Emperor 
(i) is, however, a later one, and was 
followed in Ram Subhag Singh v, Emperor 
(3). In that case it was held that the 
first portion of section 233, Criminal 
Prosedure Code, is not so imperative as 
to render a trial null and void if the 


(1) 22 Ind, Cas, 1008; 41 O. 66; 18 C. W. N. 183; 
16 Or, GL. J. 224. 

(2) 20 Ind. Cas. 609; 40 C. 540; 17 C, W. N, 82T; l4 
Cr. L, J. 449, 
(3) 30 Ind. Cas, 465; 19 C. W. N, 972; 16 Cr. L.J, 
! 
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direction enjoined therein ia disobeyed. The evidence of a witness who is hostile to the 


It was also pointed out that in the case 
of Subrahmania Ayyar v. King- Emperor (4) the 
Privy Council did not decide that a defect 
under section 233, Criminal Procedure 
Code, is fatal to the trial. They, in 
effect, stated that a disregard of the 
second part of section 233, by joining 
eharges beyond the limits specified in 
section 234, vitiated the trial. It was 
further remarked in Ram Subhag Singh v. 
Emperor (3) that the object of the 
section is that an accused person shall 
not be convicted of an offense of which 
he has not been charged. ‘This object is 
not frustrated, and the accused is not 
prejudiced, if the accusations against him 
are written in one sentence or on one 
sheet of paper instead of in two sentences 
or on two sheets of paper. 


We agree with the decision in Ram 
Subhag Singh v. Emperor (3) and with 
that reported as Musai Singh v, Hmpercr 


(1), and hold that, even if it be considered 
that the aceused should have been charged 
with separate offences in regard to each 
document, the trial was not illegal merely 
because one charge was framed in regard 
to all the documents. We, therefore, 
allow the revision and setting aside the 
" order of the learned Sessions Judge remand 
the appeal to him for decision in accordance 
with law. The application for revison on 
behalf of Muhammad Hussain is rejected. 


Revision allowed. 


(4) 25 M. 61; 28 I. A, 257; 1I M. L. J, 233; 3 Bom. 
L. R. 540; 5 O. W. N. 866; 2 Weir 271; 8 tar. P,O. J. 
160 (P. C.). 





PATNA HIGH COURT. 
Criminan Revision No. 351 o 1917. 
December 20, 1917. 
Present:—Mr. Justice Roe and Jastice 
Sir Ali Imam, Kr. 

RAM CHARITRA SINGH AND OTHERS — 
PETITIONERS 
VETSUS 
EMPEROR—Opveosits PARTY. 

Evidence Act \I of 1872), ss. 155, 157—Criminal 
Procedure Code ‘Act V of ISIS), s. 162——Statements 
made to Police, whether can be used as corrobsration— 
Hostile witness, whether can be impeached by reference 
to Police diary 

Statements of witnesses made to the Police should 
not bə used to corroburase then excapt in very 
special cireumstances. [p. 273, col. 1.] 


Crown may be impeached by reference to the Police 
diary. [p. 27?, col. 1.] 

If in the course of a- trial a witness is called 
upon to say that he saw the offence committed by 
the accused and when called upon says that the 
offence was committed by an entirely different 
person, it is only fair that the Crown should be 
allowed to use section 155 of the Evidence Act to 
disabuse the Jury of the effect made by a wilfully 
false statement. There is nothing in section 162 of 
the Criminal Procedure Cods to prevent this course 
being adopted. That section provides only for 
f.oilities to the accused to obtain copies of Police 
papers. [p 273, col, 1.) 

Revision against the order of the Sessions 
Judge, Patna, dated the 25th Angu-t 1917, 
affirming thatof the Sub Divisional Officer, 


Dinapore, dated the 28th July 1917, 


Messrs S. Sinha and H. L. Nandtkeolyar, 
for the Petitioners. 

The Assistant Government Advocate, for the 
Crown. 

JUDGMENT. 

Roe, J.—In this case we are asked to set 
aside the conviction and sentences on two 
grounds, firstly, that the statements made before 
the Police in the course of the’ enquiry 
have been used as substantive evidence 
in the case, and, secondly, that the Police 
diaries have been used for the purpose of 
impeaching aCrown witness or rather one 
who should have been examined as a Urown 
witness but was examined by the Court and 
not by the Crown. 


The first argument seems to us to be 
based upon a misappreciation of the finding 
in the judgments of the Snb. Divisional 
Magistrate and the Sessions Judge. We 
are unable to find anywhere in the two judg- 
ments any use of the statements made as sub- 
stantive evidence in the case. 

The second argument is 
section 152 of the Code 
cedure and it is urged that that section 
overrides the provisions of the Evidence 
Act, sections 155 and 157. The case quoted 
in support of this contention is Emperor 
v. Akbar Badu (1). Buteven in that case 
Mr. Justice Heaton said that “itmay be 
that what the witnesses said was admissible 
by way of corroboration within the terms 
of section 157 of the Evidence Act.” 
All that he did protest against was the 


record being loaded with statements of this 
(1) 7 Ind Cas. 932; 34 B. 599; 12 Bom. L. R. 663; 
li Cr. L. J, 642, 


based upon 
of Criminal Pro- 
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description and to that extent we are, if 
we may sey so, in cordial agreement with 
him. Statements of witnesses made to the 
Police should not be used to sorroborate 
them except in very special circumstances, 
but even in the case quoted there is no 
authority for the proposition that the evi- 
dence of a witness who is hostile to the 
Crown may not be impeached by reference 
to the Police diary. If in the course of 
the trial a witness is called upon to say 
that he saw the offence sommitted by the 
accused and when called upon says that 
the offence was committed by an entirely 
different person, it seems only fair that 
the Crown should be allowed to use the 
Evidence Act, section 155, to disabuse the 
Jury of the effect made by a wilfully 
false statement. There is certainly nothing 
in section 162 to prevent this course being 
adopted, and, as we understand it, the 
section provides only for facilities to the 
accused to obtain copies of Police papers. 
The legislature has not thought fit to 
make provision for equal facilities to the 
prosecution, for the reason that the papers 
are always in the hands of the prosegua- 
tion. I would reject this application and 
direct that the petitioners surrender to 
their bail and serve out the remainder of their 
sentences. 

Imam, J.—I agree. I would only wish to 
add that the contention of the learned 
Counsel that the statement made by Dhuku 
Singh before the Police was used in this 
case against the accused is not borne out 
by an examination of the judgments of the 
lower Courts. It appears that this man 
Dhuku Singh {was called asa Court wit- 
ness. The trying Magistrate called him 
as such, because it was alleged at a very 
early stage of the trial that Dhuko had 
been gained over by the defence. When 
examined in Conrt, he made statements 
that were inconsistent with the statements 
that be made before the Police in the 
course of the Police investigation, The 
subsequent appearance of the Sub-[nspector 
for examination on the point was as to 
whether he had or had not made these 
statements. It appears that this was done, 
not with a view to substantiate the offence 
against the accused, but to clear the doubt 
as to whether or not the prosecution was 
right in condemning this man Dukhu asa 
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witness who had turned hostile since his 
examination by the Police. I have osre- 
fully considered the judgment of the trying 
Magistrate as also that of the learned 
Judge who heard the appeal, and I find 
that there is nothing in the two judgments to 
show that the statements made by Dhuku 
before the investigating officer have been used 
as evidence against the accused. On the con- 
trary, I find inthe judgment of the learned 
Judge who heard the appeal that these state- 
ments were used only fcr a certain purpose, 
and that was to ascertain the fact as to 
whether the allegation of the prosecution as 
to the hostility of Dhuku was established 
or not. In the circumstances the petition 
must be rejected. 
Petition rejected, 


PUNJAB CHIEF COURT. 
CRIMINAL ApreaL No, 424 or 1917, 
July-27, 1917. 

Present: — Mr. Justice Soott-Smith 
and Mr. Justice LeRossignol. 

HARJI AND anotarr—Oonviors— 
APPELLANTS 
versus 
EMPUROR-—-Prosecttor— RESPONDENT, 

Evidence—First report, value of—Report made by 
accused, admissibility of, 

A first report is generally very valuable corro- 
horative evidence of the testimony of the person 
who makes it; but where it is made by an accused, 
it is not admissible in evidence at all and constitutes 
no corroboration either of the case against him- 
self or of that against any other co-accused, 
[p. 274, col. 1.] 

Where, therefore, the whole of the evidence was 
disbelieved by the Sessions Judge but the accused 
were convicted on the strength of a report made by 
one of themselves: 

Heid, that inasmuch as the conviction was based 
on material which was inadmissible in evidence, 
it could not stand. [p. 274, col. 1.] 

Appeal from the order of the Sessions 
Judge, Karnal, dated the 29th March 1917, 
convicting the appellants. 

Mr. Nanak Chand, for the Appellants. 

Lala Mul Chand, R. S. (Public Prosecutor) 
for the Respondent. 

JUDGMENT.— Four brothers Harji, Kala 
Hira and Gokal, sons of Ram Jas, were 
committed to the Sessions Court charged 
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with the murder on the night of the 24th 
January 1917 of Sudhan Jat of their 
village. 

The story for the prosecution was that 
early in the night of the occurrence the 
accused discovered that one of their she- 
buffaloes was missing, that they suspected 
the deceased and his brother Udmi of its 
theft and thereupon proceeding towards 
their house, found Sudhan asleep in the 
lane in front of his cattle sbed. Sudhan 
was at once murdered with gandasas with 
which the accused had provided themselves, 
and then all four culprits, going to the 
house where Udmi was asleep, called him 
ont and when he opened the, door struck 
at him and wounded him on the head, 
The learned Sessions Judge agreeing with 
the assessor came to the conclusion that 
the story as told by the prosecution wit- 
nesses was entirely false, but also in 
agreement with the assessors he held that 
a report made by Hira, one of the accused 
at the Thana, almost simultaneously with 
the first information report justified the 
conviction of Harji and Kala. Hira and 
Gokal accordingly have been acquitted 
whilst Harji and Kala have been sentenced 
to transportation for life and the two latter 
have appealed to this Court, 

Now the report made by Hira, whose 
authorship Hira denied, but of which we 
agree with the learned Sessions Judge that 
be was the maker, sets forth that Harji 
and Kala had a fight with Sudhan and 
Udmi, whom they found in the act of 
leading away a she-buffalo and its young 
belonging to Kala. Now this first report 
made by Hira is not evidence. First re. 
ports may be and generally are very 
valuable corroborative evidence of the testi- 
mony of the person wko makes them, but 
in this case Hira, the maker, was not a 
witness but an aceused person and conse- 
quently his report to the Police con- 
stituted no corroboration of either the case 
against himself or of that against his bro. 
thers. In fact his first report was not 
admissible in evidence at all. As the 
whole of the rest of the evidense has 
been discredited by the learned Sessions 
Judge and the assessors, it follows that 
there is nothing on which the conviction 
gan properly -repose. The learned Counsel 
for the Crowu admits that this position 
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is correct, but he has asked us to maintain 
the conviction on the evidence which was 
rejected by both the Judge and the assessors 
in the Court below. 

We have accordingly studied the evidence 
in detail and quite apart from the fact 
that the Sessions Judge has noted with 
regard to nearly all the chief witnesses 
in the case that their demeanour in the 
witness-box was very unsatisfactory, wa 
have come to the conclusion that the evi- 
dence in this case is not trustworthy and 
that though there can be little doubt but 
that some of the four brothers wera concern- 
ed in the murder of Sudhan, there is no 
legal acceptable evidence as to how, when 
and where and by whom Sadhan was killed. 
The offence appears to have taken place 
at about 9 or {0 r.m., yet the report to 
the thana was made at only 3 o’clook the 
next morning, inspite of the fast that 
the thana is only five kos distant and that 
the rival parties are said to have raced to 
make their respective reports. Again, in 
the first report no mention is made of any 
eye-witness, whilst regarding Musammat 
Basanti it is said that she saw the cul- 
prit running away. In Court, however, 
Pirbbu and Har Nath came forward as eye- 
witnesses of the whole affair and sə does 
Musammat Basanti. So also does Musam- 
mat Jio, who says she was on the spot 
before Musammat Basanti. As Jai Lal 
who made the report to the thana is said 
to have seen those witnesses near the 
corpse before starting to make his report, it 
is impossible that if these witnesses had 
really seen what they profess now to have 
seen they would not have mentioned the 
fact to Jai Lal and. that the circumstance 
would not have found mention in his re- 
port. Another remarkable circumstance in 
this case is that though the Police diaries 
show that the evidence of all these wit- 
nesses was recorded on the first day of 
the enquiry, the witnesses themselves have 
stated, almost without exception, that their 
statements were not recorded on the frst 
day of the enqniry and we, note on 
refering to the diaries that they reached 
the Sadar on a belated date, a circumstance 
into which the Sessions Judge should have 
made enquiry. The learned Sassions Judge 
says that there appaargs to be some j3ub- 
stratum of proof in the statemont of Akhi., 
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Ram, but the statement in itself is not 
conclusive or very convincing and the learnad 
Sessions Judge has not indisated with any 
precision what portion of this man’s state- 
ment he regards as containing some fraction 
of truth. It is a matter for surprise to 
us that Udmi, the brother of the deceased, 
who was very lightly hurt indeed, did not 
himself proceed to the thana and we are 
not greatly impressed by the argument 
advanced by the learned Counsel that his 
reason for holding back was his apprehen- 
sion that the culprits might waylay him 
on the road. 

It is a matter for regret that the Polio 
do not appear to have investigated the 
version of the affair told by Hira. Had 
this been done and the spot indicated by 
Hira closely examined, it is possible that 
the truth of the affair might have been 
elucidated. 

The result of this case is very unsatis- 
factory, but holding as we do that the 
opinion of the lower Court regarding the 
credibility of the prosecution evidence is 
sound and that the material upon which 
it convicted the appellants was inadmissible 
in evidence, we have no alternative but to 
accept the appeal and acquit the appellants 
and we order accordingly. 

Appeal accepted. 


CALCUTTA HIGH COURT. 
ORIMINAL Revision No. 1107 or 1917. 
March 8, 1918. 

Present: —Mr. Justice Chitty and Mr. Justice 
Smither. 

BROJENDRA NATH BAKSHI— 
PETITIONER 
VETSUS 
EMPEROR—Opposite Party, 

Stamp Act (II of 1899), s. 64—Failure to stamp 
document—Fraudulent intent, 

Mere non-payment ofa proper stamp duty does 
not make a person Hable to prosecution under section 
64 of the Stamp Act, unless it is proved that he had 
an intention to defraud the Government of its stamp 
revenue, 

Criminal revision from the order of the 
Sub- Divisional Officer, Goalando. 

FACTS appear from the judgment. 

Babu Manmatha Nath Mukherjee, for tle 
Petitioner.—In this case the Sub Divisional 
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Officer of Goalando granted sanction to 
prosecute the petitioner under section 64 of 
the Stamp Act, although no prima facie case 
showing the fraudulent intention of the 
potitioner had been made ont. As the 
petitioner never refused to pay the requisite 
stamp duty, he cannot be said to have 
intended to defraud or to deprive the 
Government of its stamp revenue, and as the 
proceeding under section 64 was taken with- 
out giving the petitioner any chance of 
paying the necessary and proper stamp duty 
he is not liable to prosecution. Refers to 
sections 27, 40 and 64 of the Stamp Act. 
Mere non payment of the full amount of the 
stamp duty payable is not enough, the 
prosecution must also establish a fraudulent 
intention on the part of the petitioner, and 
that has not been done in this case. 

Mr, Orr, Deputy Lagal Remembranser, for 
the Crown.—The petitioner is an educated 
District Court Pleader, and he was fully 
aware of the Stamp Law, and he did not 
give the requisite stamp duty merely because 
he had in his mind an intention to avoid 
paying the proper stamp. Further this motive 
of the petitioner is also borne out by the 
exceedingly low rate of rent, viz., Rs. 15 per 
annum, settled in perpetuity for 500 bighas of 
land. 


JUDGMENT.—In this case we do not 
think that any prima facie case of an intention 
to defraud on the part of Brojendra Nath 
Baksbi has been made out which wonld 
justify his prosecution under section 64 of 
the Indian Stamp Ast. The fact that a sum 
of money had been advanced by his father 
for the marriage expenses of the grantees of 
the kabultyat wasfully set out in the kabulzyat, 
The only thing that was not set out was the 
precise amouut advanced and the rate of 
interest which it was intended to carry, 
The petitioner should have been asked to 
specify those amounts in order that the 
stamp duty might be assessed. Instead of 
giving him that chance the authorities at 
once proceeded against him under section 64. 
The stamp duty, so far as we can judge, 
would not have been more than Rs. 15 
for the whole amount of principal and 
interest. We are not satisfied that there 
was any intention on thepart of the petitioner 
ta defraud the Government of that trifling 
sum. The Rule is acsordingly made 
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absolute and the proceedings against the 
petitioner are quashed. 
Rule made absolute. 


PATNA HIGH COURT. 
CriminaL Revision No. 56 or 1918. 
March 6, 1918. 
Present:—Mr. Justice Jwala Prasad. 
BUNDI SINGH AND OTHERS — Å OCU8SED 
aa PETITIONERS 
VETSUS 


EMPHROR—Opposite Parry. 

Criminal Procedure Code (Act V of 1898), s, 522— 
Criminal force, use of —Show of criminal force, whether 
enough. 

The dispossession contemplated by section 522 of 
the Criminal Procedure Code must be accompanied 
by criminal force and as a result of the criminal 
force used, and the mere show of criminal force is 
not enough for an order under that section, 
[p. 277, col. 1.] 

The foundation of an order under section 622 of 
the Criminal Procedure Oode should be the finding 
of the Court to the effect that the person in whose 
favour the order is made has been dispossessed of a 
specific property by use of criminal force, which forms 
the material ingredient in the matter of criminal 
conviction. [p. 276, col. 2.] 


Criminal revision from an order of the 
Deputy Magistrate, Palamau. 

Messrs. Akbari and Harihar 
Sinha, for the Petitioners. 


JU DGMENT.—We are soncerned in this 
case only with the order under section 522 
of the Code of Criminal Procedure passed by 
the Deputy Magistrate of Palamau, directing 
that the disputed Bhunder be restored to the 
possession of the complainant Mr. De. The 
order was passed on a conviction of the 
petitioners under sections 143 and 379 of 
the Indian Penal Code. On appeal the 
Judicial Commissioner of Ranchi set aside 
the conviction under section 3879, on the 
ground that the charge of theft laid by 
the complainant’s servants was exaggerated 
and was not true. The conviction under 
section 143 was, however, upheld. There 
is no reference to the order under section 
522 by the Judicial Commissioner in his 
judgment and hence that order of the Deputy 
Magistrate remains. The petitioners have, 
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therefore, come to this Court aggrieved by the 
said order of the Deputy Magistrate. 

The conviction under section 143 is based 
upon the following finding of the Judicial 
Commissioner, which substantially is also the 
finding of the Deputy Magistrate:— 

“I consider this evidence as establishing 
the fact that Mr. De’s servants were actually 
in possession of this Bhunder. The evidence 
further satisfies me that the accused after 
some previous threats turned up in a body 
and threatened all the servants of the 
Bhunder, whereupon the servants left the 
village and same to Court where they lodged 
a complaint. During the interval between 
their departure and the Police coming on the 
scene, Bundi Singh (one of the accused) 
again established himself in possession of 
the Bhunder.” 

The above finding clearly shows that the 
dispossession took place subsequent to the 
somplainant’s sarvants having left the 
village and gone to the Court to complain 
of the offence under section 143 of theft 
committed by the petitioners. There is no 
finding that the dispossession took place 
during the course of the offence under section 
143 of which the petitioners were convicted. 
There is also no finding that the dispossession 
took place on account of any force having 
been used by the petitioners. The sonvic- 
tion under section 143 in itself is not one 
which is attended by ‘criminal force’. The 
common object mentioned in the charge 
under section 143 is to take forcible possession 
of the complainant’s master’s Bhunder and 
to remove the grains stored therein. The 
offence under section 143 is not necessarily 
attended by ‘criminal force’ and in this 
particular gase there is no finding that it 
was so attended. No “criminal force”, as 
defined in sections 349, 350 of the Oriminal 
Procedure Code, was at all held to have been 
used by the petitioners. It was held so far 
bask asin Mohunt Luchmi Dass v, Pallat Lall 
(1) that ‘the foundation of an order under 
section 534 (corresponding to the present sec- 
tion 522) should be the finding of the Court to 
the effect that the person in whose favour the 
order is made has been dispossessed of 4 
specific property by use of criminal force, 
which forms the material ingredient in the 
matter of criminal conviction’, The leading 
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case of Ram Chandra Boral v, Jityandria (2) 
reiterated that principle. All the High 
Courts appear to be in agreement in 
respect of the interpretation of the expres- 
sion used in section 522 ‘attended by 
criminal force’ and later in the section “by 
such force any person has been dispossess- 
ed of any immoveable property’. The 
result of the authorities has been that 
the dispossession must be accompanied by 
‘sriminal force’ and as a result of the 
‘sriminal force’ used, and further ‘the mere 
show of criminal force’ is not sufficient for 
an order under section 522, It may be 
mentioned here that the inequity of such an 
interpretation of the section and perhaps of 
the expression used by the Legislature has 
been felt by more Judges than one, notably 
in the oase of Ohhakoo Mandal v. 
Emperor (3), where the anomaly of the 
position has been fully dealt with. The 
words in the section puta peaceful man, 
who yields to the threats and show of 
force and gives up possession of a pro- 
perty, to a great disadvantage and hardship. 
The Full Beneh cass of Mohini Mohan 
Ohowdhru vy. Harendra Ohandra Ohowdhry 
(4) felt that the construction put upon the 
section is too narrow. I may say that I am 
in full accord with the views of the learned 
Judges who desided the above cases and 
would go further than that and hold 
thatthe interpretation works as a hardship, 
but as all the Courts have followed it, I 
feel bound to accept it. More so, because 
the rule of construction of a Statute does not 
permit a Court to nse words not expressly 
mentioned in the section. To give effect to 
the inequitous position felt by the Judges 
already adverted to will necessitate the 
reading into the section the words ‘or by 
show of criminal force’, I, therefore, in 
concarrence with the views held by all the 
Courts, hold that the order in this oase 
passed by the Deputy Magistrate under 
section 522 is illegal and without jurisdic- 
tion. It is accordingly set aside. 
Rule made absolute. 


(2) 25 O., 434, 20. W. N. 305; 13 Ind. Deo. fN. s.) 
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( (4) 310. 691;8 GO, W, N. 538; 1 Cr. L.J. 453 
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PUNJAB CHIEF COURT. 
CRIMINAL APPBAL No, 972 or 1917. 
January 31, 1918. 

Present:— Sir Henry Rattigan, Kr., Chief 
Judge, and Mr. Justice Le Rossignol. 
HIRA LAL—COONVICI—- APPELLANT 

versus 

EMPEROR—Prosecuror— RESPONPENT, 

Criminal Procedure Code (Act V of 1898), ss. 155, 
164, 172— Police Officer investigating non-cognisable 
offence—Diary, whether necessary to be kept-—State- 
ments recorded under s. 164-——-Procedure. 

A non-cognisable case can, under section 155 of the 
Criminal Procedure Code, be investigated by a 
Police Officer only under the orders of a Magistrate 
of ihe first or second class who has power to try 
such case or commit the same for trial. But when 
such order is given and the Police Officer proceeds 
in accordance therewith to make an investigation, 
such investigation is made under Chapter 
NIV, which includes both sections 153 and 172. 
[p. 28], col, 1.) 

It is incumbent upon a Police Officer, who investi. 
gates a non-cognisable case under the orders of a 
Magistrate, to keep the diary for which provision is 
made in section 172 of the Criminal Procedure Code, 
and the omission to keep such diary deprives the 
Court of the very valuable assistance which such 
diaries can give, if legitimately used. [p. 281, col. L] 

The indiscriminate use of the provisions of aection 
164 of the Criminal Procedure Code is to he 
deprecated. No statement should be recorded under 
that section unless the person making it is a free 
agent and voluntarily agrees to have his statement 
taken down. [p. 281, cols. 1 & 2.] 

Appeal from the order of the Special 
Magistrate of the Ist Class, appointed 
under section 14 of the Criminal Prose- 
dure Code, with jurisdiction to try cases 
throughout the Punjab, dated Ludhiana, the 
8th November, 1917, convicting the appellant. 

Messrs. Beechey and Lal Ohand Mehra, 
for the Appellant. 

Mr. Herbert, Assistant Legal Remem- 
brancer, for the Respondent, 


JUDGMENT.—In consequence of a re- 
solution passed by nineteen members of 
the Gurdaspur Bar Association on the 
18th of April 1917, and of various rumours 
that were rife concerning the conduct of 
Mr. Ephrain Tej Bhan, Senior Subordinate 
Judge and Magistrate, Ist Clase, Gurdaspur, 
the District Magistrate acting under section 
155, Criminal Procedure Code, empowered 
Sardar Bahader Sukha Singh, Deputy 
Superintendent of Police, ©. L D., to 
investigate ints matters, and as a result of 
those enquiries the Local Government on’ 
the 24th August 1917 granted sanction 
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under section 197 (1) of the Code for the 
prosecution of the said Mr, Bhan in respect 
of offences under section 161, Indian Penal 
Code, alleged to have been committed by 
him, and under the provisions of section 
197 (2) of the Code directed that the trial 
of the accused should be held in the Court 
of Mr. D, J. Boyd at Ludhiana. By Punjab 
Government Notifications No. 38648—S., 
dated 25th August 1917, and No. 19%03—A., 
dated 25th October 1917, Mr. D. J. Boyd 
was appointed under section 14 of the Code 
a Special Magistrate with all the powers 
of a Magistrate, Ist Class, in regard to 
cases generally throughout the Punjab for 
a period of three months with effect from 
the 25th August 1917, 

On the 27th August Sirdar Bahadur 
Sukha Singh filed a complaint against Mr. 
Bhan and one Hira Lal Kapur in respect 
of offences committed by them under 
seations 161, 162 and 163, respectively, of 
the Indian Penal Code. The complainant 
was duly examined upon his complaint on 
the same date, Mr. Bhan being present in 
person, and at the conclusion of the eom- 
plainant’s examination the Magistrate direct- 
ed that a summons should issue to Hira 
Lal Kapur to answer charges under sections 
162 and 163, Indian Penal Cede. The 
trial commenced on the 4th September 
1917, and after forty-three witnesses for 
the prosecution and the two accused bad 
been examined the Magistrate on the 24th 
of September discharged Mr. Bhan and 
framed the following two charges against 
“Hira Lal Kapur, namely :— 

‘Firet.—That you, on or about the 26th 
day of May 1916, at Simla did accept Ks. 300 
from Mahant’ Vaishnu Das as a motive 
or reward for inducing, by corrupt or illegal 
means or by „personal influence, Ephrain 
Tej Bhan, a public servant, to show favour 
to the said Mahant Vaishnu Das in the 
exercise of his official functions as Senior 
Subordinate Judge trying the civil case 
“Vaishnu Das v. Ram Das” and there- 
by committed an offense punishable under 
section 1¢2 or 163 of the Indian Penal Code 
within my cognizance,” 

Secondly.— That you, on or about the 
26th day of May 1916, at Simla did abet 
the acceptance of Rs. 3,000 by Mrs. Ephrain 
Tej Blau as a motive for inducing, by 
gorrryt cr illegal mears or by personal 
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influence, ker husband Hphrain Tej Bhan, 
a public servant, to show favour to Mahant 
Vaishnu Das in the discharge of his official 
functions as Senior Subordinate Judge trying 
the civil case ‘Vaishnu Das v. Ram Las’ 
and thereby committed’an offence punishable 
under section 162/.09 or 163/109 of the 


Indian ` Penal Code, and within my 
cognizance.” 

After the charges were framed the 
witnesses for the prosecution were Cross- 


examined, many of them at inordinate length, 
and thirty witnesses for the defence were 
also examined and cross-examined. On the 
Sth November the Magistrate passed an 
order convicting Hiral Lal Kapur upon 
both charges and sentenced him to one 
year’s rigorous imprisonment and a fine of 
Rs. 300 or in default three months’ rigo- 
rous imprisonment upon the first cbarge 
and to one year’s rigorous imprisonment 
and to a fine of Rs. 200 ur in default 
three months’ rigorous imprisonment upon 
the second sharge, the order directing that 
the substantive terms of imprisonment 
should run concurrently. | 

Hira Lal Kapur presented an appeal to 
the Sessions Judge, Ludhiana, against his 
conviction and sentences, but upon the 
representation of the learnefl Sessions Judge 
that he had personal reasons for not desiring 
to hear the appeal ib was transferred along 
with other appeals of a somewhat similar 
character to this Court by an order of the 
Chief Judge under section 526, Criminal 
Procedure Code, and it has been heard by 
us as a Division Benah, Mr. Beesbey end 
Mr. Lal Chand Mehra addressing us on 
behalf of the appellantand Mr. Herbert, 
Assistant Legal Remembrancer,, on behalf 
of the Crown. 

The case for the prosecution depends 
mainly upon the evidence of the three 
witnesses Beli Ram (P. W. No. 4), Vaishnu 
Das (P. W. No. 5) and Harbhaj Hai (P. 
W. No.6), which is to the following effect :— 

Vaishnu Das is a Mahant who claims to 
succeed to a certain gaddi inthe, Gurdaspur 
District to which property of ‘very large 
value is attached, and he brought a suit 
to establish his right against his rival, 
one Ram Das. The suit was instituted in 
1909 and after many hearings: eventually 
same in its later stages before. Mr. E. T, 
who was then Senior Subordinate 
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Judge at Gurdaspur, In the summer of 
1915 Vaishnu Das and his supporters had 
reason to suspect that the defendants and 
their party had bribed the Subordinate 
Judge, and it was decided that they should 
also raise money and approach the Judge 
for a similar purpose. Accordingly in 
November 1915 a sum of Rs. 5,000 was 
raised by Vaishnu Das and his sewaks 
and later on Vaishnu Das asked Sardar 
Bhadan Singh, who was said to have bribed 
the same Judgein another oase, to advise 
bim as to the means of effecting his object. 
Harcharan Singh, Sardar Bhadan Singh’s 
brother, suggested to Vaishnu Das the 
-advisability of getting into touch with a 
Mrs. or Mise Das, a Christian lady living 
in Lahore, who was said to be a friend 
of Mr. and Mrs, Bhan. Negotiations with 
this lady ensued but nothing came of them. 
In the meantime Vaishnu Das recollected 
that one Beli Ram P. W, No. 4, one of his 
sewaks, had told him that Hira Lal Kapur 
would be able to render asaistance to Beli 
Ram if the latter at any time had busi- 
ness in Bhan’s Court. Vaishnu Das ac- 
cordingly sent for Beli Ram and spoke to 
him on the subject and then deputed him 
and Harbhaj Rai (P. W. No. 6), whom he 
described as his\ Munshi, to interview Hira 
Lal Kapur at Lahore. The two proceeded 
to Lahore and Beli Ram told Hira Lal 
Kapur the object of their visit and asked 
him to give the help he had promised 
either by writing a letter of recommenda- 
tion to Mr. Bhan or by personal interview 
with the latter. Hira Lal Kapur replied 
that he was ready to help but that mere 
sifarish would effect nothing, and -that if 
Vaishnu Das was prepared to spend money 
something could be done. Beli Ram did 
not approve (so he says) of bribery and 
took no further part in the conversation, 
but Harbhaj Rai informed Hira Lal Kapur 
that he and his friends sould raise Rs. 5,000, 
if necessary, Hira Lal Kapur stated that 
in that event he would arrange for Rs. 4,500 
to be givento Mr. Bhan and that he would 
keep Rs. 500 for himself. The couple 
then left Hira Lal Kapur and Beli Ram 
took no further part in the transactions. 
Harbhaj Rai, however, informed Vaishnu 
Das of what he had heard from Hira Lal 
Kapur and stated that the latter had 
arranged to send one Faqir Chand ina day 
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or two to Gurdaspur to find out when th® 
money could be handed over to Mr. or Mra. 
Bhan. It is alleged that Faqir Chand came 
twice. to Gurdaspur for this purpose but 
that nothing conld be done through him. 
Later Vaishnu Das and Harbhaj Rai heard 
that Mrs. Bhan was going to Simla, wa. 
Lahore, and as Hira Lalhad told Harbhaj Rai 
thatin ‘big matters” money was given through 


. Mrs. Bhan, Vaishnu Das sent Harbhaj Rai with 


Rs. 5,000 to Hira Lal at Lahore. Hira Lal 
informed him that Mrs. Bhan had not come 
to Lahore and asked him whether he had 
really got the Rs. 5,000, whereupon notes for 
Rs. 5,000 were shown to him and he replied 
“all right, when she comes to Lahore we shall 
arrange the matter here.’ Harbhaj Rai 
returned with the money to Guardaspur and 
informed Vaishnu Das of what had happened. 
Three to four days later the two again pro- 
ceeded to Lahore under the impression thag 
Mrs. Bhan had arrived there. They saw 
Hira Lal, and found that Mrs. Bhan had gone 
to Simla, whereupon Vaishnu Das asked Hira 
Lal Kapur whether he would go to Simla with 
him and help him in the matter of bribery. 
Hira Lal Kapur expressed his readiness to 
go next day and stated that he would send 
a telegram that day informing Mrs. Bhan 
of his coming. Vaishnu Das then handed 
‘Harbhaj Rai Rs. 40 in notes for Hira Lal 
Kapur’s expenses to Simla and himself return. 
ed by the night train to Gurdaspur in order 
to get the money. The following morn- 
ing Harbhaj Rai, Hira Lal Kapur and the 
latter’s servant Ram Singh started by the 
mail train from Lahore, Hira Lal travelling 
in second class and the others in the servants’ 
third class compartment. At Amritsar station 
Harbhaj Rai got out and Vaishnu Das travel- 
led by the same train in an intermediate 
carriage. At Tara Devi station the registers 
kept for plague purposes bearing entries 
dated 26th May 1916 show that Hira Lal 
Kapur, Vaishnn Das and Ram Singh wers 
passengers by the train which arrived at 
Simla at 7 a.m. that day, It is said that on 
their arrivala servant of Mrs. Bhan met 
Hira Lal Kapur and gave him a note, which 
Hira Lal Kapur read and gave bask to the 
man after writing something on it. ‘The 
three then proceeded to the “Hindu Hotel”, 
where Hira Lal Kapur entered their names in 
the Hotel register. After breakfast Hira Lal 
Kapur and Vaishnu Das proceeded to the house 
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where Mrs. Bhan was staying; the former en- 
tered the house and in about one-half hour the 
servant who had met the party at that station 
came out and told Vaishnu Das that he was 
wanted. He went and found Hira Lal and 
Mrs. Bhan seated in a room and states that at 
the request of Hira Lal he handed Rs. 3,000 
in notes tied up in malmal to Mrs. Bhan. 
Hira Lal told him in Mrs. Bhan’s presence 
that he was “to arrange quickly” the balance 
of Rs. 1,500. Vaishnu Das agreed to give 
if within a week but remarked ihat it would 
be more convenient to pay it at Gurdaspur. 
Mrs. Bhan observed that the sum was small 
considering the value of the case and that 
the other side were ready to pay larger sums, 
but that she would write ‘to her husband and 
tell him that she had seen Hira Laland 
Vaishnu Das and had received the money. 
Hira Lal Kapur and Vaishnu Das then left 
the house and on the way Hira Lal Kapur asked 
for the Rs. 300 for himself and Vaishnu Das 
handed the same over to him. They returned 
to the hoteland left Simla by the 6 p.m. 
train that evening. Vaishnu Das returned 
to Gurdaspur and subsequently recovered 
Rs. 1,500 which hé had lent to a Vakil for 
a few days and thereafter proceeded 
with Harbhaj Rai to Lahore with the 
balance of the money. Hira Lal Kapur 
returned with thém to Gurdaspur by the 
train which arrived at midnight and next 
morning, asthe early train was leaving the 
station, Hira Lal informed Vaishnu Das that 
he had seen Mr. Bhan, who had said that he had 
not yet seen the file of the case, that he meant 
to take leave in July and thought of writing 
his judgment at Simla, where Vaishnu Das 
was directed to take the balance of Rs. 1,500 
as Mr. Bhan’ might have to make some 
enquiries from him there. On the 16th June 
1916, Vaishnu Das received a yparwana 
directing him to appearin Court as some 
enquiries had to be made from him, and in 
compliance therewith he proceeded to the 
Court with Harbhaj Rai and his Pleader, 
Lala Moti Ram. On their arrival they found 
that the other party had already put in an 
appearance and had brought a band which 
was waiting in the garden of the Kutchery. 
To Vaishnu Das’s surprise Mr. Bhan gave 
judgment forthwith, dismissing his suit as 
utterly false and expressing his readiness to 
entertain applications for sanction to pro- 
pecute witnesses who had given evidence 
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in Vaishnu Das’ favour. On the 17th June 
1916 Vaishnu Das wrote a postcard, Ex- 
hibit H. D. 10, to Hira Lal Kapur to the 
effect that ‘ “he inauspicious day that was 
dreaded” had arrived and calamity had fallen 
upon him as judgment had been given aud 
his suit dismissed. On the 18th June 1916 
alpostcard, Exhibit H. P. 13, which admittedly 
bears the signature of Hira Lal Kapur, was 
written in reply and is to the effect that the 
postcard has been received and that the 
writer is extremely sorry to hear that the 
labour of eight years has been lost, that no 
greater calamity could be conceived, that 
they must trustin God, and thata sopy of 
the judgment should be obtained so thatthe 
reasons for it might be ascertained. 


From the decision of Mr, Bhan, Vaishnu 
Das preferred an appeal in October 
1916 tothe Chief Court but admittedly made 
no complaint to the authorities as regards the 
conduct of the Subordinate Judge. 


Before proceeding to deal with the case 
on its merits it is necessary , to refer to 
one or two points of a general nature upon 
which Mr, Beechey laid great stress. 

In the first place the learned Counsel 
expressed great indignation at the course 
adopted by Government in taking no action 
against Mrs. Bhan and urged that it was most 
unfair to that lady to make ‘accusations 
against her indirectly and yet to abstain from 
putting her in thedock. As to this it is only 
necessary tosay that Mrs. Bhan has herself 
not protested against the omission on the part 
of the authorities to prefer a charge against 
her, and that Mr. Beeshey, who does not in 
any sense represent her, can hardly complain 
of a procedure which enabled his 
client to caJl Mrs. Bhan as a witness for 
the defence. Her evidence for what it is 
worth would have been lost to the appel- 
lant had the lady been a co-accused in the 


ease. Apart from this, moreover, as ib is 
obyious that the sole evidence against 
Mrs. Bhan would have been that of 


Vaishnu Das and it is in the highest degrees 
improbable that a conviction would have 
been obtained upon that evidence standing 
by itself and  uncorroborated, it appears 
to us, therefore, that Government were 
well advised in not harassing the lady 
by a prosecution which must  haye 
failed, 
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urged thatthe Police Officers who made the 
investigation in this and the other cases 
against Mr. Bhan acted in contravention 
of the provisions of section 172, Criminal 
Procedure Code, in omitting to record 
their proceedings in the usual Police diaries. 
In our cpinion thereis foree in this con- 
tention. It was urged by Mr. Herbert that 
it is not the practice for the Police to keep 
diaries when investigating non-congnisable 
cases, and we have no doubt whatever that 
it was on this account and without any 
ulterior or sinister purpose that diaries were 
not kept in the cases with whish we are 
now dealing. At the same time section 
172 of the Code provides that “every Police 
Officer making an investigation under this 
shapter shall day by day enter his proceed- 
ings in the investigation in a diary,” etc. 
A non-cognisable case can, under section 155 
of the Code, be investigated by a Police 
Officer only under the orders of a Magis- 
trate of the first or second class who has 
power to try such ease or commit the 
same for trial, But when such order is 
given and the Police Officer proceeds in 
accordance therewith to make an investi. 
gation such investigation, is obyi- 
ously made under Chapter XIV which 
includes both sections 155 and 172. Inour 
opinion, if is incumbent upon the Police 
Officer who investigates a non-cognisahle 
ease under the’ orders of a Magistrate to 
keep the diary for which provision is made 
in section 172, and we might add that in 
any event the omission to keep such diary 
deprives the Court of the very valuable 
assistance which such diaries can give, if 
legitimately used, in the judgment of Edge, 
C. J.,in Queen-Empress v. Mannu (1). 


Next Mr. Beechey complained of 
the action of the Police Officers having the 
statements of the principal witnesses re- 
corded at the earliest possible opportunity 
under section 164 of the Criminal Proce- 
dure Code. The indiscriminate use of the 
provision of that section is undoubtedly to be 
deprecated and we agree with the view ex- 
pressed by Plowden, J., in Lalu v. Queen- 
Empress (2) that no statement should be re- 


(1) 19 A. 390; A. W. N. (1897) 174; 9 Ind. Dee. 
(N. s.) 264. 
(2) 2 P, R. 1893 Cr. 
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corded under that section unless the person 
making it is a free agent and voluntarily 
agrees to have his statement taken down, 
In a case such as that with which we 
are dealing the investigation by the Police 
was of a difficult character and we sannot 
accept the contention that they had no 
justification for taking a sourse they did, 
and we are certainly not satisfied that the 
persons whose statements were recorded 
were unwilling to makethose statements or 
were forced to do so. 

Turning now to the merits of the 
case, we find that the direct evidense given 
by Vaishnn Das and MHarbhaj Rai is 
corroborated in many material points and 
that the prosecution have succeeded in 
establisbing the guilt of the appellant. 
The corroboration to which we refer can be 
summarised as follows:— 

(i). The evidence nf Beli Ram (P. W. No. 
4), who proves that the idea of bribing Mr. 
Bhan emanated from Hira Lal. This 
witness cannot be regarded as an accomplice 
in the offence, for, as he himself tells us, 
he at once declined to take any further 
part in the proceedings after the sugges- 
tion of a bribe had been made. He is, 
however, a person in no way inimical to 
Hira Lal, who admittedly on a former 
occasion applied to him for assistance in 
the case between Hira Lal and Pandit 
Rambhaj Datt. He had no motive, there- 
fore, for giving false evidence in this case 
and the posteards written by him to 
Vaishnu Das and Harbhaj Rai (Exhibit 
EH. P. 14, dated 29th April 1916, and Exhibit 
H. P. 15, dated 30th May 1916) materially 
corroborate the evidence he has given in 
the case. 

(íi). The evidence of a number of sewaks 
or disciples, who depose that the idea of 
bribing Mr. Bhan was diseussed and money 
raised to enable Vaishnu Das to give the 
bribe. A number of bondsand a bahi were 
produced to support this evidence (see 
Exhibits H. P, 17— 26). 

(iii). The evidence of Gurdit Singh (P, 
W. No. 2), the Secretary of the Gurdaspur 
Bar Association, which proves that Vaishnu 
Das made a statement to the witness in 
February or March 1917 to the effect that 
a bribe had been given by Vaishnu Das, 
The gist of this statement was taken down 
in writing by Gurdit Singh (see Exhibit 
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H.P, 12), but Mr. Beechey argues that 
this statement is not admissiblein evidence. 
In our opinion this objection is valid, as 
the statement was not made at or about 
the time when the bribe is alleged to have 
been given, but it is unnecessary for the 
‘prosecution to refer to the exhibit itself, 
inasmuch as the searching cross-examina- 
tion cf Vaishnu Das has with extraordi- 
nary thoroughness brought upon the record 
practically all that was contained in that 
document. It is proved, therefore, that 
Vaishnu Das informed Gurdit Singh of 
what had occurred and that this informa- 
tion was given a considerable time before the 
Police investigation. s 

(iv), The register of travellers who 
passed the inspection post at Tara Devi 
` on the 26th May 1916 bas entries show- 
ing the names of Lala Hira Lal Kapur and 
Mahant Vaishnu Das, travellers to Simla 
(Exhibit H, P. 2). 

(v). The C. 1. D., confidential diary kept 
by H. C. Zafar Hossain (P. W.No. 38) has 
similar entries regarding Hira Lal Kapar 
and Mahant Vaishnu Das, the former 
travelling second class acd the latter inter- 
mediate. The entry regarding Vaishnu Das 
runs as follows:—-Mahant Vaishnu Das, 
chela Brahm Das, Bairagi, Gurdaspur se aya, 
aur Hindu Hotel thereg7?, waste mulaqat Tef 
ae Senior Sub-Judge, aya. 

7). 
ten on the 17th June 1916 by Vaishnu Das 
to Hira Lal Kapur, and Exhibit H. P. 13,a 
postoard dated 18th June’ 1916 addressed 
to Mahant Vaishnu Das and signed by 
Hira Lal Kapur, prove the great interest 
that Hira Lal Kapur was taking in 
the ease in whieh Vaishnu Das was con- 
cerned. 

(ii). The evidence of Harbans Singh (P, 
W. No. 35) and his Hotel registers (Hx- 
hibits H. P.4 and 5) prove that Hira Lal 
Kapur and Vaishnu Das went together 
to tbe Punjab Hotel at Simla on the 
morning of the 26th May 1916, that Hira 
Lal wrote the name of Vaishnu Das in 
the register as one of his party, that they 
all left on the evening of the same day 
and that Hira Lal Kapur paid the expenses 
of the party. 

(viii). Finally, it is in evidence that 
Hira Lal Kapur and Mr. Bhan were well 
known to each other. Ganga Parshad (P. 
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W. No. 43) proves that Hira Lal had charg? 
of Mr. Bhan’s house in Lahore in 1914-15, 
a fact which is further proved by the two 
cheques drawn by Hira Lal, Kapur in 
favour of Mr. Bhan (Exhibits 85 and 86 
and letter Exhibit H. F. 38 and cheque 
H, P. 39) as explained by Faqir Chand 
D. W. No. 2. 
For the 
ease has 
Lal by 
brother 
and by Sardar 


defence it is urged that this 
been engineered against Hira 
Pandit Ram Bhaj Datt and his 
Jaswant Rai, a Gurdaspur Pleader, 
Bahadur Sukha Singh 


all of whom bear enmity towards the 
appellant. We have carefully considered 
all that Mr. Beechey had to urge with 


regard to this alleged enmity on the part 
not only of the three persons above 
named bit also of the Gurdaspur Plea. 
ders and Barristers as a whole, bat we 
are uoable to find any real foundation for 
the charge brought against those persons. 
There is nothing to show that Pandit 
Rambhaj Datt took any part in getting 
up this case against Mr. Bhan and Hira 
Kapur, and the part which Jaswant 
Rai, as one of the Gurdaspur Pleaders, 
took in the proceedings was very minor 
and in no way suggests any particular 
animosity on his part. No attempt was 
made to show that any of the other 
members of the Gurdaspor Bar Association 
were inimically disposed towards Hira 
Lal Kapur, whatever may have been their 
foelings against Mr. Tej Bhan. 

As regards Sardar Bahadur Sukha 
Singh, the allegation is that he lent his 
aid to this conspiracy against Hira Lal 
Kapur, because the latter (1) in 1906 
published an article in his vernacular 
paper, the “Samachar,” severely reflecting 
on Sukha Singh’s official conduct in a 
certain case; (2) was responsible for the ` 
eviction of Sardar Sukha Singh from a 
house which he had taken in Kucha Saroopo, 
Lahore, some 2 or 3 years ago; and (3) 
had in October 1916 given grave offence 
to Sukha Singh by insisting on his with. 
drawing from a tent in front of which 
the members of the “Serving Club” (of 
which Hira Lal was president) were about to 
be photographed. 

It is difficnlt to deal serionsly 
with these absurd allegations, and we 
do not think we need say more than 
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that, as regards the first, tho article 
was written abont 12 years ago, mentions 
no Police Officer by name and that Sukha 
Singh was not the only Inspector concern- 
ed in the proceedings; a3 regirds the 
second, that Sukha Singh has explained 
that he left the honse because plague had 
broken out in the neighbourhood and that the 
sole witness who deposes to his alleged in- 
voluntary eviction is one Mul Chand, the 
brother-in-law of Hira Lal; and as regards 
the third, that the witness who refers to 
it (Bhagat Singh, P. W. No. 25) admits 
that Sukha Singh on hearing that 
objection was taken to his presence in the 
tent, got up and went away and that 
there was no further conversation on the 
subject. It is putting a premium on our 
credulity to ask us to believe that for 
reasons such as these a responsible Police 
Officer of Sukha Singh’s standing would 
deliberately join a conspiracy to ruin Hira 
Lil who was not, moreover, the person 
against whom investigation was primarily 
directed. 

So far then as we can gather 
from the materials before us, there was 
no such conspiracy on the part of the 
Pleaders and Sukha Singh, and no attempt 
wis made to show that Vaishno Das, 
Harbhaj Rul and Beli Ram or any of 
them had any reasons to implicate an in- 
nocent man in this case. As a matter 
of fact Hira Lal had in June 1917 (after 
the Polise investigation had commensed) 
taken Harbhaj Rai into his employment 
and there is nothing on the record to 
justify the suggestion that Vaishnu Das, 
Harbhaj Rai and Beli Ram perjared them- 
selves by falsely and maliciously dragging 
into the case a man, who, for ought the 
Polise knew, had no connection with it. 
The investigation was directed against 
Mr. Tej Bhan and it was against 
him and not against any other indi- 
vidual that the Police were searching for 
evidence. 

The result of our conclusions then 
is that there is no foundation for the con- 
tention that Hira Lalhas been implivated 
falsely owing to enmity, and the sole ques- 
tion that remains is whether the witnesses 
who give evidence against him are to be 
believed. Two of them no doubt are 
accomplices, but the evidence of these two is 
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materially corroborated by the evidence of 
Beli Ram, who is in no sense an accomplice, 
and by the admitted facts that Hira Lal did 
goup to Simla on the 26th May, stayed at the 
same hotel there with Vaishnu Das, returned 
to Lahore on the same date and in the same 
train by which Vaishnu Das travelled and 
subsequently corresponded and sympathised 
with Vaishnu Das about the result of the 
latter’s case. Hira Lal explains that he 
suddenly decided to visit Simla and by acurious 
coincidence actually went there on the very 
day that Vaishnu Das arrived, because he had 
thought of opening an agency there for the 
benefit of one Mohkam Chand, the son of 
Lala Hari Chand, a Magistrate at present 
in Lahore. In support of this explanation 
he called four witnesses, (1) Balmokand (D, 
W.No 7),a member of his own brotherhood; 
(2) Munshi Ram (D. W. No. 11) his servant 
(who, however, deposes that the agency 
was to be opened for his benefit); (3) 
Kartar Singh (D. W. No, 21) another servant 
of his; and (4) Kahan Chand (D. W. No. 22) 
whom he has recently appointed Editor 
of his vernacular paper. On the other 
hand Fakir Chand (D. W. No.2), who has for 
many years been a trusted employee of 
his and whom he is said to regard Ag 
a sop, admits that until Hira Lal's return 
on the 27th May he had not heard cf 
the idea of opening a Simla agency and 
neither Mohkam Chand nor Lala Hari 
Chand (who would have been a witness of 
great weight) was called to corroborate 
the story that Lala Hari Chand had asked 
Lala Hira Lal to start this agenoy for 
the benefit of his son. Farthermore, it is 
an extraordinary fact that after taking 
the trouble and incurring the expense of 
a journey to Simla from Lahore at the 
end of May, Hira Lal on his arrival there 
merely spent an hour or two in wander. 
ing aimlessly about the place and though 
anxious to secure premises for the business, 
paid no visits -fo any of the house or estate 
agents in Simla. His explanation is indeed 
absurd and we have no hesitation in rejecting 
it. 

The result is that we are satisfed 
that Lala Hira Lal Kapur did accept’ 
Rs. 300 from Vaishnu Das asa motive or 
reward for inducing by corrupt or illegal 
means or by personal influence Mr. Tej 
Bhan, a public servant, to show faynur 
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to the said Vaishnu Das in the exercise of¢ 
his official functions as Senior Subordinate 
Judge and that he thereby committed an 
offence punishable under section 162, Indian 
Penal Code: 7 

As regards the second charge it 
is not proved that Mrs, Tej Bhan actually 
accepted the Rs. 3,000, but we have no 
doubt that Hira Lal Kapur did attempt 
to abet the acceptance by her of the said 
sum with a view to inducing her by such 
sorrupt or illegal means or by personal 
influence to induce her husband Mr. Tej 
Bhan, a public servant as aforesaid, to show 
favour to Vaishnu Das in the exercise of 
his official functions. Hira Lal Kapur is 
thus guilty upon the second charge of an 
offence punishable under sections 163/116, 
Indian Penal “Code, and is, therefore, liable 
to three months’ simple imprisonment and 
fine. We alter the conviction accordingly 
and in lieu of the sentence awarded by the 
Magistrate, we sentence Hira Lal Kapur 
under sections 163/ 116, Indian Penal 
Code, to three months’ simple imprison- 
ment and to a fine of Ks. 200 or in 
default of payment to a further period 
of 2 weeks’: simple imprisonment. The 
substantive sentence of imprisonment in 
this latter case to run concurrently with the 
substantive sentence of imprisonment upon the 
first charge. . 

The conviction and sentence upon the first 
sharge are upheld. 

Appellant must surrender to his bail and 
undergothe sentence of imprisonment awarded 
to bim. 

Sentence reduced, 
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À confession made by an accused person on his 
trial for illicit possession of opium to a Superin- 
tendent of Excise is admissible in evidence, provided 
no inducement, threat or promise was held out or 
made to the accused in order to procure the con- 
fession. [ p. 286, col. 1.] 

An entry in a register of postings showing that 
certain Customs Preventive Officers were ordered to 
be at their stations at a particular hour does not 
refer to matters of State and is not excluded from 
disclosure under section 128 or 162 of the Evidence 
Act. [p. 285, col. 1.] 

A statement made by a subordinate officer to his 
superior officer regarding the apprehension of a 
certain accused person within the hearing of varions 
people cannot be withheld from the Court under 
section 124 of the Evidence Act. [p. 285, cols. 1 & 2.] 

Criminal appeal against the order of the 
4th Presidency Magistrate, Calcutta. 

Mr. Camell and Babu Monmotho Nath 

Mr. B. C. Mitterand Baby Jaan Chunder 
Guha, for the Crown. 

JUDGMENT. 

Cutty, J.—The appellant *Rokun Ali was 
convicted by the 4th Presidency Magistrate 
of an offence under section 9 of Act Iof 1878, 
that is to say, of being in possession of opium 
without a license, and was sentenced to nine 
months’ rigorous imprisonment and a fine of 
Ra. 360. The oase for the prosecution de- 
pended on the evidence cf the Excise Officers— 
Inspector Dinesh Uhandra Sen Gupta, Sub- 
Inspector, Kiran Chandra Guha and Mojjum 
Hossain. There is also the evidence of 
Abdul Aziz the diver, who recovered a bundle 
of opium from the river, and of Tookal Ali 
Guasi,a Jamadar. On the second day of 
hearing Rai Sahib S. K. Raha, the Superin- 
tendent of Excise, was also called and he 
spoke to an admission made by the appellant, 
in which he confessed to being in-possession of 
the opium and explained that he was taking it 
for shipment on a steamer on account of a 
Chinaman, whom he suggested the Superinten- 
dent should endeavour to arrest.. The appel- 
lant called on his behalf a number of Customs 
Officers—three of whom deposed, directly 
contrary to the story for the prosecution, that 
the appellant had been arrested not in the 
boat, as alleged by the Excise Officers, but 
on the shore, and that no opium was in fast 
found in the boat. The learned Presidency 
Magistrate dishbelieved the evidence of these 
witnesses, pointing out a number of discre- 
pancies in their statements aud also finding 
that they had come forward to give false 
eyidence in consequence of their jealousy 
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and chagrin at having been deprived of the 
ease by the Excise Officers. The only question 
before us is whether the evidence of ihe 
Excise Officers is to be preferred to the 
statements of the appellant and his witnesses. 

A question, however, of law arose with 
regard to the admissibility of two pieces of 
evidence with which it will be convenient 
first to deal Mr. Fitzgerald, the Inspector 
of Onustoms, was called and was asked to 
corroborate the statements from the posting 
register in order to show that the Preventive 
Officers were in factat or near Prinsep’s Ghat 
on the night in question, 2, e., 22nd and 23rd 
August, This was disallowed. The recollec- 
tion of the learned Counsel and Pleader on 
either side is not the same with regard to 
what took place in the Police Court; but it 
appears from Mr. Kitzgerald’s statement that 
he declined to putin the book as if was a 
confidential book, The defence now say that 
this plea of privilege was put forward by him 
at the instance of the prosecution. However 
that may. be, it is obvious that no question of 
privilege could arise in respect of this posting 
rezister, There might be entries in that 
book which were privileged and could not be 
disclosed, bùt the entry in question is merely 
a note of the times when particular Preventive 
Officers were ordered to be at their stations. 
It is obvious, ‘therefore, that it did not 
refer to matters of State which could be 
excluded from disclosure under section 123 
or 162:of the Evidence Act The other 
question was also one of privilege in regard 
to Mr. Boyd’s evidence. Mr. Boyd, the 
Superintendent of the Customs Preventive 
Service, was called and the defence wished to 
find out from him whether or not Inspector 
Dinesh Chandra Sen Gupta bad made a 
particular admission on the morning of the 
:4th, when admittedly Mr. Boyd and Mr. 
Raba had a conference and the witnesses 
Dinesh Chandra Sen Gupta, Thomson and 
Fitzgerald were present. Mr Boyd appears 
to have stated that he treated what took 
place at that interview as confidential; in 
other words, he claimed privilege under 
section 124 of the Evidence Act. As to this, 
again, there can be no question of privilege. 
What took place between Mr. Raha and Mr. 
Boyd might possibly be privileged under that 
section, but that one of the subordinate 
officers had made a statement regarding the 
events of that particular night in the hearing 
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of the various people at that conference 
eould nct possibly be withheld from the Court 
under that section. We accordingly intimated 
that we would record the evidence of these 
two witnesses on the two points referred to, 
They were called before us onTuesday last 
and further examined. Their examination 
did not carry the case any further as neither 
of them remembered what had taken place, 
nor could they say definitely that Dinesh 
Chandra Sen Gupta had, in fact, made any 
such statement. The posting register was 
produced and put in. That, too, does not 
carry the case very much further, as it only 
shows orders that particular officers should 
be at particular places at particular 
times. There seems to be no reason to 
euppose that these Customs Officers were not 
at or near Prinsep’s Ghat sometime or another 
onthe night in question. They obviously 
interfered to some extent in the -proceedings, 
but that does not mean that they were there 
precisely at the point of time, z.e., 9 P. M. or 
just before, when the appellant was arrested 
by the Inspector of Excise. 

The evidence of the prosecution witnesses 
shows that, acting on the information of an 
informer, the Jnspector of Extise came up 
from Babu Ghatin a boat to Prinsep’s Ghat 
arriving there just before 9P. m. Just off the 
Prinsep’s Ghat he came alcngside the boat 
in which were the appellant and two other 
Mohammadans. The other two Mohbammadans 
at once jumped into the river and swam away. 
The appellant is said to have taken upa bundle 
in the boat and thrown it into the water. 
He was then arrested by the Inspector and 
another bundle containing opium was found 
in the boat. He was then put under arrest 
and brought to the shore. On the shore 
another man was certainly arrested but he 
was Jet go for want of anything to incrimi- 
nate him. The appellant was detained at the 
Ghat, to which the Inspector’s taxi had come, 
for some hours, while the Exise Officers sent 
for divers and endeavoured to recover the 
bundle which was thrown into the river. lt 
was not recovered that night and the appel- 
lant was accordingly removed in custody. 
Early the next morning the divers, after 
long operations, were successful and the 
second bundle was recovered and was found 
to contain a large quantity of opium. The 
amount of opium seized altogether amounted 
to between 90 and 60 seers, 
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The appellant's case, as stated in his plea to 
the Magistrate on 26th September, was that 
he had been arrested on the shore and that 
no opium was, in fast, found on the boat. To 
corroborate this plea the witnesses for the 
defenee were called. The only question is 
whether they san possibly be believed. 

The evidence for the prosecution is per- 
fectly clear and it cannot be disputed that 
the opium was found on that night in the 
manner stated by them. The only 
question really is whether the appellant 
was the man who threw one of the 
bundles into the river and was arrested 
on the boat in possession of the other 
one. There seems to be no reason 
to disbelieve the statements of these 
witnesses who have given their evidence 
very fairly. It was argued that if there 
were discrepancies inthe defence evidence 
there were equal discrepancies in that for 
the prosecution. The discrepancies, how- 
ever, which the learned Counsel endeavoured 
to point ont, seem to be really no discrepancies 
at all. They amount rather to a statement 
by one witness on a particular point and 
an admission to another witness that he did 
not see or had no knowledge of the fact 
deposed. 

There is also the important evidence for 
the prosecution of the Superintendent of 
Excise. It was stated that the confession 
made by the accused to him on the 24th 
was inadmissible in evidence.. There is, 
however, no suggestion of anything like 
inducement, threat or promise which would 
shut it out under section 24 of the Evidence 
Act. Thenit was argued that the evidenca 
of that confession was produced at a very 
late stage The first hearing of the case 
was on 26th September. On that day in 
the ross-examination of the Inspector 
Dinesh Chunder Sen Gupta it was elicited 
notonly that the appellant had made as 
admission to him bat also that he had made 
a further admission to Mr. Raha, Mr, Raha 
was not that day present in Court. He 
attended, however, at the next hearing, 7. e. 
3rd Ostober and gave evidence with regard 
tothis confession by the accused. There 
does not seem to have been such delay as 
would cast a doubt on the accuracy of the 
Superintendent’: statement. There is no 
' reason to suppose that he was called at the 
later stage to bolster up what might. be a 
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failing case, nor that he would deliberately 
some forward to perjure himself for the 
mere sake of obtaining a conviction against 
the appellant. 

Turning tothe evidence of the defence, 
the learned Presidency Magistrate has point 
ed outa number of inconsistencies in their 
statements which are more serious. It is 
unnecessary for us to recapitulate them at 
this stage. It is sufficient to say that the 
view that the Magistrate has taken on this 
point appears tobe quite correct. 

The most important witness called for the 
defence is Mr. Thomson. Iam sorry to have 
to say it, but it does appear to me that he 
has deli botately some to support what was a 
false case. The evidence which he gave is 
altogether improbable and inerédible. At 
one time he says that the Excise Officer 
offered to give him the case and be a witness 
against the accused. At another time he 
says that he found no opium in’ the boat, 
that the accused was not arrested in the 
boat, that he was arrested on the shore, 
that there was really no case against the 
accused and there was, therefore no case 
for sither the Excise Authorities or the 
Customs Authorities tofakeup. At the same 
time he says that he complained to Mr. 
Boyd that he had been done out of a big 
haul by the Excise Officers. | If there was no 
such case, it does not appear how he could 
have been “done out of a big haul; » Also he 
does not explain how or why, if.there was 
a case against some man other than the 
appellant, the appellant should have been 
arrested anda false case preferred against 
him while the true culprit was let go. 
Tne reason for these Customs Officials coming 
forward is not far to seek. The'Magistrate 
at once detected it and his opinion appears 
to be correct. They were disappointed that 
the Exsige Officers should have made this 
capture and thus deprived the Customs 
Officers of a possible reward. We ascertained 
from Mr. Boyd that rewards are given in 
those cases, and that, while there is no 
fixed scale for rewards, the officers may 
reasonably expect to be rewarded, more or 
less, in proportion to the quantity of the 
opium or other article seized. , 

There is another witness to,whom we 
should refer; vizą the taxi-driver. It is 
to be regretted that the Inspector of Excise 
did not take the number of his taxi-cab; 
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but it does not appear that 
Raham Ali was really the driver of the taxi 
which was at Prinsep’s Ghaton that night. 
It would be very easy no doubt to get a taxi- 
driver to come forward and give evidence to 
this effect. He does not verify his statements 
in ary way. So also the defence witness No. 
7, Jadu Nandan Roy, Constable, who states 
that the aconsed was made over into his 
custody. Itis an extraordinary thing, if he 
was there af that time and had the accused 
in his charge, that he made no report of 
the circumstance, nor is it shown that he 
was in point of fact on duty at Prinsep’s 
Ghat. He states that he really was on 
duty that night at Biba Ghat, that he 
same to Prinsep’s Ghat and there saw the 
Inspestor Dinesh Chunderc Sen Gupta and 
the others. 

On the whole evidenss, there can be no 
doubt that the conviction of the accused is 
correct, and, under the circumstances, the 
punishment does not appear to be too 
‘severe. The appeal is accordingly dismissed. 
The accused must surrender to his bail and 
serve out the remainder of his sentence. 

SmitHer, J.—Il agree that the appeal 
should be dismissed, 


Appeal dismissed, 
y 


PATNA-HIGH COURT 
Carmina Reviston No. 477 or 1917. 
February 26, 1918. 
Present:—Mr. Justice Jwala Prasad. 
MUSHARI RAM MANHARI~ 
PETITIONER 
VETSUS 


RAJ KISHORE LAL AND oruers— 


OPPOSITR-PARIY, 

Criminal Procedure Code (Act V of 1899), ss, 202, 
208, 204-—Process, issue of, postponed —Reasons, record- 
ing of-—Accused allowed to appear and -cross-examing 
prosecution witnesses before issue of process, legality of 
—Procedure, error of, whether vitiates proceeling — 
Revision—High Court, power af. 

It is impsrative fora Magistrate to give reasons 
under section 2J20f tha Criminal Procedure Code 


before postponing the issue of process against the - 


accused. [p. 288, col. 1.] 

Itis not right for a Court in a judicial enquiry 
before process has baen issued against the accused 
to allow the latter to attend at the preliminary 
enquiry and cross-eximine the prosecution witnesses. 
{p. 288, col. 1.) 
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Anerror of procedure does not vitiate a proceed- 
ing or an order passed therein, unless it occasions 
a failure of justice. [p. 288, col. 2.] 


Criminal revision against an order of the 
Sessions Judge, Monghyr, dated the 12th 
November 1917, upholding that of the Deputy 
Magistrate, Purneah, dated the 3lst August 
1917. 

Messrs, Pugh and Sambhu Saran, for the 
Petitioner. 

The Government Advocate, for the Oppo- 
site Party. 


JUDGMENT. —This is an  applivation 
against the order of the Sessions Judge of 
Monghyr, dated the lath November 1917, up. 
holding an order of the Deputy Magistrate 
of that District, dated the 3lst August 1917, 
dismissing the complaint of the petitioner 
under section 203, Criminal Procedure Code. 
The grounds urged in support of the petition 
are as follows :— 

Firstly, that the Magistrate should not have 
postponed the issue of process against the 
accused and held the enquiry under section 
202-of the Criminal Procedure Code with- 
out recording his reasons for distrusting the 
complaint of the petitioner. 


Secondly, thatthe Magistrate acted illegally 
in allowing the ascused to be present during 
the enquiry and to be represented by 
Counsel in order to examine the prosecution 
witnesses and also in examining defence 
witnesses. The complaint was lodged in the 
Court vf the Magistrate in charge, Mr, A, 
Majid, on the 13th August 1917 and\was made 
over to N. S, EH, Hussain for pi ae with 
a suggestion that a local enquiry should be 
quickly made under Government Standing 
Order, as the complaint was against Police 
Officers. On the 14th August 1917, Mr. 
Hossain examined the complainant on oath 
and passed the following order :—“I wil] 
hald a local enquiry on the 16th instant. 
Send a copy of the complaint to the S. P, 
for the needful”, 

{t is contended by the learned Govern. 
ment Advocate that this amounts toa re- 


cording of reasons for not issuing process 


against the accused, as the Magistrate thought 
in his mind that a local enqniry was 
necessary in order to satisfy himself as to 
the necessity of issuing any process. Read.. 
ing the above order regarding the holding of 
tho local enquiry in conjunction with the 
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order of the Magistrate in charge of the 
13th August suggesting a local enquiry to 
be made, it appears to methat the Deputy 
Magistrate acted upon the suggestion 
offered to him and not because he 
distrusted the complaint of the petitioner. 
I do not think that in the circumstances 
of the case he exercised any judgment in 
the matter and held upon a consideration 
of the complaint and the statement made 
on oath by the petitioner that if was a 
case in which process against the accused 
ought not to issue. It was to my mind an 
automatie order made by him. This 
no donbt is a  sontravention of the 
requirements of section 202, which is 
imperative in requiring the Magistrate 
to give reasons before postponing the issue 
of process. The point is so well settled 
that I need hardly quote authorities in 
support of it, 

The second point urged by the learned 
Counsel for the petitioner also appears to 
be well founded. It is not at all right 
for the Court that ina judicial enquiry, be- 
fore a process has been issued against the 
accused under section 204, Criminal Proce- 
dure Code, the accused should be required 
to attend at a preliminary enquiry and to 
cross-examine the prosecution witnesses. So 
far as the accused is concerned, itis clear 
that it is unfair to call upon him to appear 
and to undergo the trouble and expense of 
conducting the case, unless the Magistrate had 
found upon the complaint in the enquiry 
made by him that there was a prima facie 
cass and that he should be summoned as an 
accused in the case. And what is true as 
to the accused is also true so far as the 
complainant is concerned. It was pointed 
out in the case of Emperor v. Bhika Hussein 
(1) that there is no justification to call 
upon the acoused to be present ata judicial 
enquiry under section 202. It was observed 
as follows :— Now that would be as unfair 
to the complainant as the converse procedure 
would be to the accused.” There oan be 
no manner of doubt that the procedure 
adopted by the Magistrate was unwarranted 
by the Code. In this matter also it appears 
to me that the Magistrate was misled by 
the wrong interpretation of the meaning of 


the Government Oircular regarding investi- 
(1) 15 Ind. Cas. 484; 16 O. W. N. 885 at p. 888; 13 
Or. L. J. 484 
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gation into a complaint made against Police 
Officers of certain grades, T agree with what 
has been said in the ruling quoted above 
regarding the Government Circular at page 
887 that it was never intended that the 
Circular was in any way to affect the pro- 
cedure prescribed by the Code of Criminal 
Procedure, I, therefore, agree with the 
contention of the learned Counsel for the 
petitioner that the procedure adopted by. 
the Magistrate was against the procedure 
prescribed by law. 

The question then arises, whether it is 
a case in which this Court should inter- 
fere in revision and set aside the order 
of dismissal passed by the Magistrate and 
direst a fresh enqniry into the complaint 
of the petitioner, Both the errors com- 
plained of relate to the procedure adopted 
by the Magistrate in ordering and condust- 
ing the enquiry before him under section 
202. It is a well-settled principle of law 
that errors of procedure would not vitiate 
the proceeding or order passed therein unless 
16 has oscasioned failure of justice, In 
the present case on behalf of the prosecution 
witnesses, numbering abont 10, were examined 
by the Magistrate and no complaint has 
been made by the learned Counsel for 
the petitioner before me that any evidence 
on behalf of the prosecution was shut out. 
The learned Sessions Judge has carefully 
considered the evidence in the ‘case and. 
has written a lengthy judgment consisting 
of over three typed pages. He has also 
left out of consideration the evidence adduced 
by the defence in the case and ona con- 
sideration entirely of the evidence offered by 
the complainant has come to the conclusion 
that the complainant has failed to make ont 
any case against the accused. The case has, 
therefore, been considered on merits and I do 
not think that the petitioner was inany way 
prejudiced on account of the errors referred to 
above. The principle enunciated in the 
case of In the matter of Turibullah (2) 
appears to me to apply to this case. 
None of the cases referred to on behalf 
of the petitioner shows that all the evidence 
on behalf of the prosecution was taken by 
the Magistrate and the case was disposed of 
on a full consideration of the evidence. I 
therefore, reject the application. 


Rule discharged, 
(2) 4 0. L. R. 338, 
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CALCUTTA HIGH COURT. 
APPBALS FROM APPELLATE Dacares Nos. 2176 
AND 2177 or 1915. 

May 30, 1917. 

Present: —Justise Sir Asutosh Mookerjee, Kt., 
and Mr. Justice Walmsley. 
SIVANARAYAN MUKHOPADHYA— 
Pratntirr—~APPELLANT IN BOTH 
VEFEUS 
BHUTNATH GUCHAIT AND ANOTHER — 
DEFENDANTS —Responoents IN No, 2176 
or 1915. 

RASIK PATRA AND otTHERS— 
DserenpDanrs—Responpests In No, 2177 
or 1915. 


Landlord and tenant-—Custom, reasonableness of— 
Custom of remission of entire rent on inundated lands, 
validity of. 


A custom set up by a tenant that the entire rent 
in rospect of a certain quality of land -must be 
remitted when the lands are inundated, irrespective 
of the extent of the flood or ita destructive effect on 
the crops, is vague and unreasonable and therefore 
cannot be valid according to law. [p 290, cols. 1 & 2.] 


Where the validity of a custom is challenged on 
the ground that it is against reason, the reason 
referred. to is not to be understood as meaning every 
unlearned man’s reason bat artificial and legal 
reason warranted by authority of law. Consequently 
when it is said that acustom is void because it is 

“unreasonable,” whatis meant is that the unreason- 
able character of the alleged custom conclusively 
proves that the utage, even though it may have 
existed from time immemorial, must have resulted 
from accident or indulgence and not from any right 
conferred in ancient times. [p. 290, col, 1.] 


A custom which is prejudicial to a class and is 
beneficial only to a particular individual is repugnant 
to the law of reason.[p, 290, col. 1.] 


The test applied is whether the custom alleged to 
exist a have a lawful commencemont. [p. 290, 
col, 1. 


Appeals against the decrees of the District 
Judge, Hooghly, dated the 15th June 1915, 
affirming those of the Munsif, 2nd Court. 
Hooghly, dated the 27th March 1914. 


Sir Rash Behart Ghose, Babus Dwarka Nath 
Qhakrabarty, Surendra Nath Roy, Surendra 
OQhandra Sen, Biraj Mohan Masumdar and 
Satyendra Nath Roy, for the Appellant. 


Babus Bepin Behari Ghose and Krishna 
Kamal Matra, for the Respondents, 


JUDGMENT.—This isan appeal by the 
plaintiff ina suit for recovery of arrears 
of rent, The case for the plaintiff is 
that rent is payable at the rate of 
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Rs.77/-10-0 per annum for the disputed holding, 
which comprises 25 bigkas 18 ‘cottahs and 
2 chhataks of land. The defendants allege 
thatthe area comprises two classes of land, 
namely, 3 cottahs and 7 chhataks of nikaja 
lands, for whicha rent of Re. lis payable 
and 25 bighas 14 cottahs and 11 chhataks of 
hajabad lands, for which a rent of Rs. 76-10-0 
is payable. It is thus clear that there is 
no dispute between the parties either as 
to the area or the annual rent payable in 
respect thereof. The defendants, however, 
set up a customary right to abatement of rent 
on account of the hajabad lands. They 
assert that the nthaja lands are free from 
inundation and are always subject to pay- 
mentof rent, while the hajabad lands are 
liable toinundation and are exempt froin 
payment of rent when the crops thereon 
are destroyed by inundation. They allege 
that this custom has prevailed in the estate 
of the plaintiff as also in adjasent estates 
from time immemorial and from generation 
to generation. The custom is formulated 
in the following terms in the written 
statement: “In the years of inundations, 
the Zemindar never gets rent on account 
of the hkajgabad portions, nor do the tenants 
pay them;in the years of inundations, the 
tenants only pay renta for the nthaja 
portions.” The defendants assert that, 
during one of the four years for which rent 
is claimed, there was inundation and they 
are entitled to reduction of rent, not as a 
matter of favour but on the basis of 
customary right. On these pleadings, the 
point arose for determination, “whether 
there is any custom in Mauza Kumdhara 
(where the defendants’ lands are situate) 
of remitting rent in the years in which 
there is haja or inundation.” The Courts 
below have found on this question in 
favour of defendants and have partially 
decreed the claim accordingly. On the 
present appeal, the decision of the District 
Judge has been assailed on the ground that 
the custom alleged is nnreasonable and un- 
certain and that there is no evidence to 
show thatit is compulsory on the landlord 
to allow abatement of rent on account of 
inundation. 

It has not been disputed before us on 
behalf of the tenants that the alleged custom, 
in order that it may be deemed valid in law, 
must be proved to be reasonable and certain 
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' [Tyson v. Smith (1) and Mahamaya Debi v. 
Haridas Haldar (2)]). The landlord-appellant 
urges that the custom is unreasonable. As 
explained inthe second of the two oases 
just mentioned, if the validity of a custom 
is challenged on the ground that it is against 
reason, the reason referred to is not to be 
understood as meaning every unlearned man’s 
reason, but artifical and legal reason war- 
ranted by authority of law. Consequently, 
when it is said that “a custom is void 
because it is unreasonable,” what is meant 
is that the unreasonable character of the 
alleged custom conclusively proves that the 
usage, even though it may have existed from 
time immemoriaj, must have resulted from 
accident or indulgence and not from any 
right conferred in ancient times | Salisbury 
v. Gladstone (3)]. It is obvious that a cus- 
tom which is prejudicial to a class and is 
beneficial only toa particular individual is 
repugnant to the law of reason. On this 
principle, it has been ruled that a custom 
in a manor that the commoner cannot 
turn in his cattle until the lord has put 
in his own,is bad, for it is injuurious tothe 
multitude and benefisial only to the lord 
[Tanistry’s case (4)}. Similarly, it 
is no good custom that the lord of the manor 
shall detain a distress taken upon the demesne 
till a fine at his will is paid for the 
damage. Various other instances of customs 
between landlords and tenants, which have 
been considered unreasonable and consequent- 
ly unenforceable in law, will be found 
sollested in Viners Abridgment (Volume 
VII, pages 180-125, Customs E, G.). The 
test applied is whether the custom would 
have a lawfulcommencement. Now, inthe 
case before us, the custom pleaded is that 
the rent must be abated when the lands 
are inundated; in other words, the entire 
rent for the hajabad lands must be remitted, 
irrespective of the extent ofthe destructive 
effect of the inundation onthe crops. The 
alleged custom is obviously unreasonable. 
It is also uncertain, if the landlord is 


(1) (1888) 9 Ad. & El. 496; I P. 4 D 8307,1 W. W. 
& H. 749; 112 E. R. 1265; 48 R. R. 539, 

(2) 27 Ind. Cas. 400; 42 C. 455; 19 C. W. N. 208; 20 
C. L. J. 188. 

(3) (1861) 9 H. L. C. 692 at p. 701;834 L. J. C. P. 222; 
R Jur. (x. s.) 625; 4 L T. 849; 9 W. R. 930; 11 E.R. 
900; 181 R. R, 403. 

(4) (1674) Davis 29; 80 E. R. 516. 
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bound to grant a remission without reference 
to the actual effect of the flood on the 
holding. The custom pleaded is thus of 
a very vaguecharaster,and, read literally, 
would lead to this ridiculous and unreasonable 
result that the entire rentfor what is called 
the haiabad lands must be suspended 
irrespective of the extent of the flood cr 
its actual destructive effect. We are of 
opinion that the alleged custom does not 
afford a valid defence to the claim. 

The result is that this appeal must be 
allowed and the suit decreed with costs in all 
the Courts. This judgment will govern the 
other appeal in which a similar order will 
be drawn up. 

Appeals allowed. 


PATNA HIGH COURT. 
Privy Cocncin Apeeat No. 6 or 1916. , 
December 13, 1916. 
Present: —Sir Edward Chamier, Kt., Chief 
Justice, and Mr. Justice Sharfuddin. 
G. P. DANBY AND OTHERS— 
DEFENDANTS — APPEL: ANTS 
versus 


Syad Shah TAFAZUL HUSSAIN— `: 


PLAINTIFF ~ RESPONDENT. 

Civil Procedure Code (Act V of 1908), a. 109, O. ALI, 
r. 23——Decree reversed on preliminary point—Remand 
for re-trial on merits, whether “final order” —Leave to 
appeal to Privy Council, — 

An order of the High Court, setting aside a deci- 
sion of the lower Court that the trial of the suit 
is barred by res judicata and remanding the suit 
for re-trial on the merits, is an ordinary order of 
romand which does not decide any of the questions 
between the parties, except that the suit is not 
barred by the rule of res judicata, and is not a 
“final order” within the meaning of section 109 of 
the Civil Procedure Code in respect of which leave 
to appeal tothe Privy Council can be granted. (p. 292, 
col, }. ; 

Saiyid Muzhar Hossein v. Musammat Bodha Bibi, 
17 A. 11235 M. L.J. 20:22 L A. 1; 6 Sar. P.C. J. 
580; 8 Ind, Des. (N. s.) 397, Hrbibun-ni-ssa v. 
Munawar-un-nissa, 25 A. 629; A. W. N. (1993) 169, 
relied upon. 

Rahimbhoy Habbibhoy v. Turner, 15 B: 105; 18 1. 
A, 6; 16 Ind. Jur. 35; 5 Sar. P. O. J. 689; 8 Ind. Dec. 
(x. s.) 104; Ananda Gopal Gossain v. Nafar Chandra Pal 
Chowdhry, 35 0.618; 18 0. W. N. 545; 80. L. J. 168, 
distinguished. 

Application under Order XLV, rule 2, for 
leave to appeal to His Majesty in 
Counsil azainst the judgment and desrae in 


First Appaal No. 78 of 1914, paszel by 
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Roe and Jwala Prasad, JJ., dated the 10th 
July 1916 reported as 36 Ind.Cas. 650. 

Mr, Pugh (with him Mr. Abani Bhusan 
Mukerjee), for the Appellants. 

Mr. P. R. Das (with him Mr. Chander 
Shekhar Banerjee), for the Respondent. 

JUDGMENT. 

Cramer, O. J.—This is an application by 
some of the defendants in the suit for leave 
to appeal to His Majesty in Council against 
an order of this Court setting aside the deci- 
sionof the SubordinateJudge thatthe trial of 
the suit was barred by the rule of res judicata 
and remanding the suit for re-trial on the 
merits. The plaintiff in the. present suit, 
Syed Tafazul Hussain, was a party defendant 
to a previous suit brought upon a mortgage. 
It appears that he was made a party to that 
suit because he set up a deed of gift in res- 
pect of the village. His case was that the 
mortgagor had no right to mortgage the 
village in question. In the opinion of the 
learned Judges who decided the appeal to 
this Court the question of the title of the 
plaintiff to the village in suit was not decided 
by the Court which tried the mortgage suit. 
It is contended that the order of remand 
passed by this Court isa final order within 
the meaning of seqtion LO9of the Code of Civil 
Procedure. The question what is and what 
is not a final order within the meaning of 
this section or the corresponding section of 
the Code of Civil Procedure, 1882, has been 
considered in several cases. The first case to 
which I need refer is that of Saiyid Muzhar 
Hossain v. Musammat Bodha Bibi (1). The 
case of the plaintiff there was that one Ibn 
Ali had by his Will given the property in 
suit to certain persons who had conveyed it 
tothe plaintiff. Several defences were put 
forward. One was of a preliminary nature, 
namely, that there was a misjoinder, and that 
was overruled. The next defense went to 
the foundation of the plaintifl’s claim, being 
a denial that Ibn Ali made any valid gift to 
the persons through whom the plaintiff claim- 
ed. The Subordinate Judge took evidence 
and heard the case. He desided against the 
plaintiff on the question of Ibn Ali’s Will 
and that made it unnecessury for him to 
decide the other issues. The plaintiff appeal- 
ed and the High Court decided that Ibn Ali 


had made a valid gift, and they remanded 
(1) 17 A. 112; 5 M. L. J, 20; 22 1. A. J; 6 Sar. P. O, 
J. 580; 8 Ind. Dec. (N. 8.) 897. 
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the case under section 562 of the Code of Civil 
Procedure, 1862, to be disposed of on the 
other issues according tolaw. The defendant 
applied to the High Court for leave to 
appeal but leave was refused on the ground 
that the order was not final. On an applica- 
tion for special leave to appeal, their Lord- 
ships of the Privy Counsil held that leave 
ought to have been given. They pointed out 
that all the questions in the suit except that 
of the Will of Ibn Ali were of a subordinate 
character and with reference to a statement 
in the High Court’s order that it was the 
established practice of the Court to treat such 
orders of remand as not being final, their 
Lordships said: “Probably the practice refer- 
red to is quite correct. But then the remand 
contemplated by section 562 is one made ina 
case where the first Court has disposed of 
the suit on a preliminary point so as to ex- 
slude evidence of essential facts. That is 
not the present case. The only preliminary 
point was the misjoinder. To establish the 
Will of Ibn Ali was the first step in the 


plaintiff's case and on her failing in that, her 


whole suit failed.” . 

In the case of Habib-un-nissa v. Munawar- 
un-nissa (2) the first Court had dismissed 
the plaintiff's suit on the ground of limitation, 
On appeal the High Court held that the suit 
was within timeand remanded the suit for 
retrial under section 562 of the Code of Civil 
Procedure. After referring to the case of 
Satyid Muzhar Hossein v. Musammat Bodha Bibi 
(1), their Lordships refused to give leave to 
appeal, saying that the appellate order of the 
High Court reversing the decree of the 
Court of first instance on the question of 
limitation left the parties open to contest 
their rights and claims on every other point, 
What was said in that case appearsto me to 
apply forcibly to the present case. The order 
of remand passed by this Court leaves it open 
to the parties to contest their rights and 
claims on every point in the case. The appli- 
cant has relied upon two cases. The first is 
that of Rahimbhoy Habitbbhoy v. Turner 
(3), in which a Court had passed a decree 
directing the taking of accounts against the 
defendant. Their Lordships held that the 
defendant was entitled to appeal. They said: 
“It is true that the decree that was made 

(2) 25 A 620; A, W. N. (1903) 159. 

(8) 15 B. 155; 18 I. A. 6; 15 Ind. Jur. 35 5 Sar. 
P. C. J. 689; 8 Ind. Dec. (N. s) 104, 
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does not declare in terms the liability of the 
defendant, but it dirests, accounts to be taken 
Which-he was contending ought not to be 
takén at all, and it must be held that the 
decrée - contains within itself an assertion 
that, if a balance is found against the 
défendant on those accounts, the defendant is 
bound to'pay it. Therefore the form of the 
decree is exactly as if it affirmed the liability 
of the defendant to pay something on each 
of these claims if only the arithmetical re- 
sult of the acaount’ should ba worked out 
against him: ” That case is obviously dis- 
tinguishablé from the present case. The 
second- case relied upon by the applicant is 
that of Ananda Gopal Gessain v. Nafar Ohandra 
Pal Chowdhry (4). In that case the plaint- 
iffs in the buit had purchased a patni mahal 
sold for its own arrears with powerto annul 
all encumbrances and they brought a suit 
apparently “to establish their right to hold 
the ‘property frse'of a dar-painz right set up 
by somne of the defendants. The Subordinate 
Judge’ dismissed’ the suit, holding that the 
plaintiffs had failed to prove the service of 
notices: in the manner required by section 
167 of the Bengal Tenancy Act. On appeal 
the High Court held that the service of 
notices ‘in the manner required by the Act 
had been proved and they remanded the 
Gases for trialon the merits. The defend- 
ant applied for leave toappealand the High 
Court allowed the application, saying that 
the cardinal point in the suit was whether 
the notices had been properly served. That 
oase is also clearly distinguishable from the 
present case, for in that case the decision 
of the question of the service of the notices, 
practically speaking, put an end to the case. 
In: the’ present case we have an ordinary 
order of remand which does not decide any 
of the questions in dispute between the parties 
except that the suit is not barred by the 
rule of res judicata, It appears to me that 
if we were to give leave to appeal in the 
present case, weshould bave to give leave 
to appeal in every case in which this Court 
reverses the decision of a Subordinate Judge 
on a preliminary point and remands the case 
for trial on the mertis. I wonld dismiss 
this application with costs. Hearing fee 
three gold mohurs. 
SHAKFUDDIN, J.—I agree. 


Application refused, 
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OUDH JUDICIAL COMMISSIONER'S 
COURT. 

First Orvik Aprrat No, 2 or 1916, 
January 16, 1918, 
Present:—Mr, Stuart, A. J. C., and Pandit 

Kanhaiya ual, A. J.C. 
Mahant BASDEO BAN -— PLAINTI PR 
APPRLLANT 


versus 
RAM SARAN AND OTHERS— DEFENDANT3—- 


RESPONDENTS, 

Trust—Dedication, proof of—Trustee, power of, to 
transfer trust property ~Hindu Law— Temple property 
Mahant, alienation by—Lrimitation Act (IX of 1908), 
Sch. I, Art. 184—Alienation of asthan property by 
mahant—Suit by succeeding mahant— Limitation. 

Where there was no clear proof of dedication in 
regard to a village, but it was found that for more 
than 200 years the village had been incorporated 
with a particular asthan, had been held by its mahant 
from time to time and had been treated as a part of 
the asthan property: 

Held, that under these circumstances a dedication 
either by the mahant towhom the village had 
originally been granted or by one of the persons who 
succeeded him might be presumed, [p. 293, col. 2.] 

Where a tenure is in the nature ofa trust for a 
charitable purpose, the trustee has no right to trans- 
fer the same except for legal necessity. [p. 298, col. 
2, p. 294, col. 1.] 

Article 134, Schedule I, of the Limitation Act 
governs a suit instituted by a succeeding mahant of 
an asthan for possession of property appertaining to 
the asthan by setting aside an alienation for valuable 
consideration made by the preceding mahant in 
respect ofthat property. If such a- snit is brought 
beyond 12 years from the date of such an alienation, 
it is barred by time tothe extent of the interest 
which the alienation purports to convey, inasmuch as 
each succeeding mahant dces not gota fresh start 
of limitation on the ground of his not deriving title 
from any previous makant. [p. 294, col. 1.] 


Appeal from the decree of the Subordinate 
Judge, Gonda, dated the Sth December 1915. 

Mr. St. Georye Jackson, Babus Ram Chandra 
and arju Prasad Bhatnagar, for the 
Appellant. 

Babu Bisheshwar Nath Srivastaca, for the 
Respondents. 

JUDGMENT.—The dispute in this case 
relates to ithe village Beniban, otherwise 
known as Benipur, which was founded by 
av ascetic named Beni Bac sometime in 
1670 A. D. The village was granted to 
Beni Ban by the Emperor Aurangzeb. Beni 
Ban cleared the jungle and populated a - 
bamlet there, to which be gave his name, 
Beni Ban died apparently without leaving 
any disciple and the village come into the 
possession of the holder for the time being 
of the parent asthan at Srinegar, district 
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Gonda, whioh was founded by Sahaj Ban, 
the preceptor of Beni Ban. Upon the 
restoration of British rule after the Mutiny 
Drigraj Ban, a suesessor of Sahaj Ban, 
was found in possession- of ` the property 
appertaining tothe Srinagar asihan, includ- 
ing the village Beniban. 


On the 27th July 1862 a sanad was 
granted to him in regard to the village 
Beniban, maintaining the muafi tenure for his 
life (Exhibit A-1). In 1864 owing to the 
death of Drigraj Ban the muafi was 
resumed, and the village was settled with 
Narindra Ban, his disciple and suasessor. 
Narindra Ban appears to have died soon 
after and was succeeded by his disciple 
Nageshwar Ban. On the 27th January 1873 
the Settlement Court decreed the village in 
favour of the heira of WNarindra Ban 
(Exhibit A-2). In pursuance of that decree, 
Nageshwar Ban was in possession of the 
village and mortgaged it with possession 
for Rs. 1,000 in favour of Ghirrau Misra, 
the predecsesscr-in-title of the defendants- 
respondents, on the 30th June 1883 (Exhibit 
A-4), On the 23rd May 1892 his disciple 


~~~ nd successor Narbadeshwar Ban mortgaged 


the same with possession in favour of 
Ghirrau Misra inlien of Rs. 2,000, half of 
which went to pay the prior mortgage 
effected by Nageshwar Ban (Exhibit A-8). 


On the 29th May 1898 he took a fresh 
loan of Rs. 1,006 from Ghirran Misra and 
executed a mortgage. in his favour for 
Rs. 3,000, out of which Rs. 2,000 went to 
satiaty his previous mortgage (Exhibit A-5). 
He gave possession of the village in lieu 
of Rs. 2,000 and agreed to pay the balance 
with interest at 12-annas per cent. per 
mensem. The mortgage was effected for a 
period of 5l years and one of the condi- 
tions in the mortgage-deed was that if the 
mortgagor » failed to pay . interest. on 
Rs. 1,000 every three years, he shall be liable 
to pay. compound interest thereon at the 
same rate. and, the, mortgagee shall be entitled 
to. recover. the said money. with compound 
interest. due to him from the Property 
mortgaged, at any time he liked. 

The,. plaintiff is the.dissiple and gnosessor 
of Narbadeshwar Ban. His allegation - is 
that the property mortgaged appertained to 
the asthan at Srinagar and was endowed 
for the expense of the asthan and other 
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charitable purposes, that the mahant had 
no right to mortgage the same, and that 
on his death in 1904 the plaintiff became 
entitled to the possession of the said property. 

The defendants denied that the property 
in suit appertained to the asihan at Srinagar 
or was endowed for its use. They pleaded 
that they and their predesessor-in-interest, 
Ghirrau Misra, had been in possession of 
the said property since 1833 and that the 
debts in question were contracted for legal 
necessity and were in any event binding 
on the plaintiff. The learned Subordinate 
Judge dismissed the claim, holding that it 
was barred by Article 134 of the Indian. 
Limitation Act. 

It is not clear from the wajzb-ul-are of 
the village Beniban (Exhibit 1) whether 
the said village was granted tn Beni Ban 
for religious or charitable purposes. In- 
the wajtb-ul are of the village Srinagar 
(Exhibit 4) there is similarly no mention 
that the village was given to Sahaj Ban 
for religious or charitable purposes; but 
from the statements made at the time 
of the summary settlement by Drigraj 
Ban (Exhibit 6) and the report and the 
statement of the Qanungo then made 
(Exhibits 5 and .A-21) there ean be no 
doubt that the property appertained to 
the asthan at Srinagar ard was intended for 
the feeding of fagirs and the distribution of 
charity (waste khairat sadabart faqiran). There 
is no clear proof of a dedication in regard 
to the village Beniban, but from the fact that 
from more than 200 years the village has 
been incorporated with the osthan at Srinagar 
and held by its mahant from time to 
time and treated as a part of. the asihan 
property, a dedication either by Beni Ban 
or by one of the persons who succeeded him 
may be presumed. The sanad granted to 
Drigraj Ban merely maintained the muaf 
tenure for his life. lt did not give him 
greater rights than the nature of the tenure 
held by him permitted. In other words, the 
sanad left the tenure intact, and if the tenure 
was in the nature of a trust for,a charit- 
able purpose, Mahant Narbadeshwar Ban, 
who succeeded to the tenure, had, as 
pointed out in Sri Dhar v. Dharam Das (1) 
and Murugesam Pillai yv. Gnana Sambanda 


(1) 3 Ind, Cas. 549; 12 0. 0. 236, 
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Pandars Sannadhi (2), no right to mortgage 
the same except for legal necessity. 

. The plaintiff ought, however, to have sued 
to contest the mortgage within the period 
allowed by Article 134 of the Indian Limita- 
tion Act. Itis true, said their Lordships of 
the Judicial Committee in Prosunno Kumari 

- Debya v. Golab Chand Baboo (3), that the idol 

san hold property only in an ideal sense 
‘and that its acts relating to any property 
must be done by or through a manager 
‘or sebatt. But it does not follow that each 
succeeding manager gets a fresh start as far 
as the question of limitation is concerned, 
upon the ground of his not deriving a title 
from any previous manager. The succeeding 
sebaits, as. pointed cut in Nilmony Singh v. 
Jagabandhu Roy (4), form “a continuing re- 
presentation of the idol’s property”. The 
same may besaid in regard to the property 
held by a trustee, and a suit brought 
beyond 12 years from. the date of the aliena- 
tion for valuable consideration by a trustee 
may be barred by time to the extent of the 
interest which the alienation purports to 
convey. 

No question of fraud arises in this oase, for 
the mortgagee has been in possession since 

1883. In Dattagiri vy. Dattatraya (5) and 
” Behari Lal vy; Muhammad Muttaki (6) it was 
held in somewhat similar circumstances that 
the claim to set aside a sale or mortgage 
effected by a trustee and to recover possession 
of the property sold or mortgaged was barred, 
if not brought within 12 years from the 
date of the alienation. - 

: The mortgagor had under the sanad either 
an absolute interest or the interest of a 
- trustee under the tenure, which the sanad 
confirmed. He did not, in any case, hold 
an estate for life. The subsistence of the 
mortgage cannot, therefore, be impeached 
on that ground. In Muthusamier v. Sree 
Sree Methanithi Swamiyar Avergal (7) a lease 


' (2) 39 Ind. Cas. 659; 44 I. A. 98; 32 JL. L. J. 869; 
15 A. L. J. 281; 21 M, L. T, 288; 1 P. L. W. 457;6 L. 
W. 769; 21 C. W. N. 761; 40 M. 402; 19 Bom. L. R. 
456; 25 C. L. J. 589; (1917) M. W. N. 487 1 P.C.), 
` (3) 2 I. A. 145; 14 B. L. R. 450; 3 Sar. P, O. J, 449; 
23 W. R. 253; 3 Suth. P. O. J. 102 (P. 0.). 

(4) 28 C. 586; 12 Tnd., Dec. (Nn. s.) 357. 

(6) 27 B. 363; 4 Bom L. R. 748. 

(6) 20 A. 482; A.W. N, (1898) 123; 9 Ind, Dec. 
(x. 8.) 669. 

(7) 19 Ind. Cas, 694; 38 M. 356; 13 M. L.T. 498; 
(1918) M. W. N. 581; 25 M. L. J. 393, 
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a mortgagee 
analogous. 


No claim for 
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effected ty the head cf a math was held 
to subsist only fer the lifetime of the 
leesor, but as pointed out in Abhiram 
Gcswami v. Shyama Charan Nandi (8) ard 


Ishwar Shyam Chand Jiu v. Ram Kanai Ghose 


(9) a lease may not amount to an alienation 
of the corpus of the estate ard the position of 
in porsession is not quite 


The learned Counsel for the plaintiff 


suggests that his client might be allowed 
to redeem the mortgage 


in derogation of 
the term of 51 years fixed for redemption. 
redemption was, however, 
laid in the plaint and it is not consequently 
necessary to determine whether the term 
of 51 years operated as a clog on the equity 


of redemption or not. 


The appeal is, therefore, dismissed with 
costs. 
Appeal dismissed. 


(8) 4 Ind, Cas 449; 86 C. 1008; 140. W.N. l: ll 
Bom. L. R. 1234;-6 A. L. J. 857; 19 M. L. J. 530; !0 
C. L.J. %84; 36 I. A. J48 (P. C ` 

(9) 10 Ind. Cas. F83; 38 C. 526; 15 ©. W. N. 417; 
9 M. L. T. 448; 8 A. L, J, 528; 13 Bom, L, R. 42); 14 
C. L. J. 288; (1911) 2 M. W. N. 281 (P.O); 21 M. L. 
J. 1146; 38 I. A. 76. 


PATNA HIGH COURT, 

Letters Parent Appeat No. 113 or 1917, 

March 20, 1918. : 

Present:—Sir Dawson Miller, Kr., 
Chief Justice, ard Mr. Justice Mullick, . 
SRIKISHUN PRASAD PANJIAR— 

APPELLANT © 7 
VETSUS 


Musammat JEOHASI KUER— 


REsFONDENT. 

Bengal Tenancy Act (VIII B.C. of 1885), ss. ER, 188 
—Dirision of holding— Recognition of division by 
landlord Rent receipt given by gumashta, whether 
binding on landlord— Burden of proof—‘Express consent 
in writing’, meaning of—Contract of division between 
co-sharer and tenant, whether binding on entire body 
of landlords— Distribution of rent, recogniticn of~ 
Estoppel. 

The mere acknowledgment of receipt of rent Jess 
than the total jama, without any indication that it is 
in respect of a portion only of the holding, cannct 
constitute a consent to a division of the holding 
within the meaning of section 88 of the Bengal 
Tenancy Act even when continued over a number 
of years; but if it should clearly appear on the face 
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of the receipt itself that the rent is paid in respect 
of a particular portion only of the holding this may 
be sufficient acknowledgment to bind the landlord, 

[p. 297, col. 1.] 
` Where a landlord repudiates the authority of a 
gomashta to give a receipt which recognises the 
sub-division of a tenure or holding, the onus of proof 
is ordinarily upon the landlord inasmuch as the 
relations between himself and his servant are a 
matter peculiarly within his knowledge under section 
106 of the Evidence Act. [p. 298, col. 1.] 

The “express consent in writing’ required by 
section 68 of the Bengal Tenancy Act may be given 
by means of a rent receipt, and in each case the 
adequacy of the consent must be gathered from. all 
the circumstances. A reciept showing the area of 
the transferred portion and the rent paid therefor 
should be sufficient to constitute express consent 
within the meaning of the section. [p. 298, col. 2; 
p. 299, col. 1.] 

Section 88 of the Bengal Tenancy Act refers to a 
sole landlord or the entire body of joint landlords 
where there are more landlords than one. A division 
which does not bind the whole body of landlords 
does not come within the scope of the section. Tp. 
299, col, 1. ] 

There is no provision in the Bengal Tenancy Act 
which requires a landlord to recognize a distribution 
of rent. The landlord is anthorised to do so, but 
the authority is derived not from the Act but under 
the general lawasan incident to the ownership of 
property. [p. 299, col. 2.] 

Letters Patent Appeal from a desision of 
Mr. Justice Chapman upholding the deoree 
of the Sub-ordinate Jndge, Chapra, dated 
the 2ist December 1915, upholding that of 
the Munsif, 3rd Court, Chapra, dated the 26th 


May 1915. 
Mr, Nersu Narain Singh, for the Appellant. 


JUDGMENT, 

Mirer, ©. J.—The plaintiff, who is a so- 
sharer malik of Mauza Chak Sobhi alzas 
Babhanjawan, instituted a rent suit against 
the defendant as tenant in respect of a hold- 
ing said to comprise 5 bighus 1 cottuh 13 
dhurs for the years 1318 to 1821 F.S. 
The plaintiff’s collection was separate from 
the other co-sharers and he claimed as 
his share the annual sum of Rs. 13-3 3 ont 
of a total jama of Ra 20-5-0. In addition 
to the 4 years’ rent amounting to Rs. 52-13-0 
he also claimed Rs. 13-3-3 on ascount of 
damages and interest until realisation. 

The defendant, who is the widow of Deo 
Narain Singh, contended that the total rental 
according to the survey fkhaitan was not 
Rs. 20.5.0 bat Rs. 19-1-3 and further that 
her late husband Deo Narain, who was the 
original holder, sold a part of the holding 
to Uma Singh whose proportion of the total 
rent amounted to Rs. 10-4-0, leaving a 
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balance of Rs, 8-13-3 payable for the part 
retained by Deo Narain. At the trial before 
the Munsif the survey khatian was accepted 
as showing the total rental and it was proved 
by a go-sharer malik with the plaintiff and by 
Sheonandan Raut, who acquired Oma 
Singh’s interest, that the bolding had been 
split up and that Uma Singh or his succes- 
sors had in faot been paying Rs. 10-4-0 


‘aunually in respect of their portion of the 


holding, and the only question was whether 
this distribution of the rent was binding on 
the landlord. The Munsif found that it 
was and ordered that the plaintiff should 
recover his proportion of the Rs. 8-13-3 
payable in respest of that part of the holding 
which had not been transferred together with 
proportionate costs and damages. The Sub- 
ordinate Judge in a somewhat perfunotory 
judgment upheld this decision and on appeal 
to a single Judge of this Court the case was 
remanded for the Subordinate Judge to 
determine the question whether the division 
of the holding had been made with “the 
express consent in writing” of the landlords 
or thair authorised agent within section $8 
of the Bengal Tenancy Act. The learned 
Subordinate Judge on remand dealt with the 
evidence and came to the conclusion that 
the section had been complied with. Tha 
learned Judge of this Court who remanded 
the ease upheld that view, holding that 
there was suffisient evidence to support the 
finding. The plaintiff being dissatisfied with 
that decision now brings this Letters Patent 
Appeal and contends that the evidence was 
not suffisient to warrant the finding that 
“the axpress consent in writing” of the 
landlord had been obtained. Before 1907 
the section in question did not contain the 
word “express” before the words “consent 
in writing’, nor did it contain the words 
which follow after the words ‘‘sonsent in 
writing’, and the question we have to 
determine is whether the evidence is sufficient 
to prove that the division of the holding or 
the distribution of the rent payable in 
respect thereof was made with “the express 
consent in writing” of the landlord or his duly 
authorised agent in that behalf. It was 
conclusively proved that the holding had been 
split up, as contended for by tbe defendant, 
and that for several years the landlords had 
been in the habit of collecting the rent 
payable for the transferred portion from Uma 
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Singh and subsequently from his successors- 
in-tifle, and further the survey khatian 
shewed two khatas one inthe name of Deo 
Narain and the otherin the name of Uma 
Singh but the jama of Rs, 19-1-3 was not 
apportioned in the survey records. Rent 
receipts.in respect to the portion of the rent 
then payable by Uma Singh were produced 
for the years 1309, 1813, 1314, 1815 and 
i319 F.. S. They shew an annual rent of 
Rs, 10-4-0 payable by Uma Singh and sub- 
sequently by his successors and Uma Singh 
is described in the first one as vendee. The 
first one is signed by Hardeo Panjiar, the 
plaintifi’s father, as well as by Ramasis 
Pandey his agent, The others are signed 
by Ramasia only. They further shew that 
the holding of Uma Singh was 8 bighas 1 
cottah 12 dhurs, which is a portion only of the 
total holding of 5 bigkas 1 cottan 18 dhurs. 
They also shew thatthe plaintiff’s share of 
the Rs. 10-4-0 rent was Rs, 6-10-4, the 
balance Rs. 3-9-8 being that of his co- 
sharérs. The receipt for the year 1319 is for 
one of the years in réspest to which the 
rent in this suit is claimed, Moreover, this 
receipt acknowledges payment of a further 
sum of Rs. 6-10-4 as arrears presumably for 
the year 1318. It would appear, therefore, 
that in regard to the first two years for 
which rent is claimed in this suit the 
plaintiff has already received payment for 
Uma Singh’s portion and onthis ground 
alone he ought not to be allowed to recover it 
a second time from the present defendant. 
No evidence was called by the plaintiff to 
rebut the. presumption that arises from the 
. rent receipts and I think it may legitimately 
be inferred from the receipt of 1319 that 
the arrears therein acknowledged were for the 
previous years. This, in my opinion, disposes 
of the plaintiff’s claim for the first two years 
so fac as Uma Singo’s portion of the rent 
is concerned. As to the rest of the claim 
it remains to consider whether compliance 
with the section has been sufficiently proved. 

A controversy leading to some diffierence 
of opinion as to whether rent receipts could in 
any case constitute the consent in writing” 
presoribed' by the section was finally set at 
rest by the decision of the Calcutta High 
Court in Pyari Mohun Mukhopadhya v. 
Gopal Park (1). The rent receipts in 
(1) 25 C. 68:1; 2 C. W. N. 875; 18 Ind. Dec, (xN. s.) 
352. 
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that case were granted by the Jandlord’s 
gumashta axd contained a recital that the 
defendant’s name . was. registered in. the . 
landlord’s sherista as- tenant. .of .a portion 
only of the original holding at a rent 
less than tke, original rent. It was held 
that this, fulfilled the requirements of the 
section as then existing. In 1904 „the 
case of Jnaendra Mohan Chowdhry vy. Gopal 
Das Ohowdhry (2) came before the 
Calcutta High Court. In that case the rent 
receipts. contained nothing. beyond.. an 
acknowledgment of. the.receipt of a certain 
sum from the defendant as rent of a certain 
talug. There was nothing to show that the 
rent was paid in respect of a portion only. of 
the holding or that the defendant’s name 
had been registered in the landlord’s sherista 
as tenant of a divided portion. In faot the 
receipt showed nothing from which any 
inference could be drawn as to the divisicn of 
the original holding or the landlord’s consent. 
The Court held that such a receipt could 
not be taken as a fulfilment of the conditions 
of the section. It was laid down that pay- 
ment by the tenant and receipt by -the 
landlord of a portion of the original . rent 
even extending over a number of years could 
not in itself afford evidence of the written 
consent of the landlord toa division of the 
holding, so as to substitute a new contract 
in place,of the old. The facts of. those two 
cases are separated by a wide gulf. In the 
first case the fasts were clearly sufficient to 
show a written consent by oron belalf of 
the landlord; in the second they were just 
as Glearly insufficient for that purpose. The 
case now under consideration comes midway 
between the two, and bears more resem- 
blance to the later cate of Abinash Chandra 
Chowdhury v. Purnananda Khan (8) decided by 
the High Court at Calcutta in 1918. In that 
case several tenants were sued jointly for 
the rent of a putni tenure. They objected 
that the suit was not maintainable against 
them jointly on the ground that the original 
rent had been apportioned to each of them 
in separate shares. They produced rent 
receipts granted to the tenants separately, 
which shewed the total rent and the portion 
allotted to each for their respective shares, 
The Court found on this evidence that there 


(2) 31 O. 1026; 8 ©. W. N, 928. 
(3) 21 Jnd. Cas. 420; 18 O. L. J. 174. 
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had been a sub-division of the tenure and a 
distributicn of the rent consented to by the 
landlord. That case was desided after the 
amendment of the Bengal Tenancy Act in 
1907 and once it is conceded that the 
granting of a rent receipt by the 
landlord or his agent may amount to 
‘express consent” within the meaning of the 
section, it is only a question of determin- 
ing what are the elements necessary to 
constitute such consent. It seems to me 
that the principle underlying these cases 
ia that the mere acknowledgment of receipt 
of rent less than the total jama, without 
any indication that it is in respect of a 
portion only of the holding, cannot constitute 
a consent to a division of the holding even 
when continued over a number of years; 
but if it should clearly appear on the 
face of the receipt itself that the rent is 
paid in respect of a particular portion only 
of the holding, this may be a snfficient 
acknowledgment to bind the landlord, The 
present «case is very near the line 
and although the conclusion to which I 
have come has been arrived at with some 
hesitation, I think on the whole the finding 
of the learned Subordinate Judge was 
justified by the proved fasts of the case, 
The present receipts clearly show that Uma 
Singh’s proportion of rent was paid in 
respect of a named area which was less than 
the total area of the holding, and the first 
in point of date which was signed by the 
landlord as well as by the agent described 
Uma Singh as vendes. This seems to me 
to amonnt to an acknowledgment in writing 
that the holding had been divided and a 
proportionate rent allotted to Uma Singh, 
The plaintiff's co-sharer Dhurendhar also 
supported the defendant’s case’ and the 
fact that the plaintiff was endeavouring to 
recover from the defendant rent clearly proved 
to have been already collected from Uma 
Singh’s ‘successors, although perhaps not a 
material factor in determining the question 
under consideration, is one which leads me 
to believe that the present desision will 
not work an injustice on the landlord. In 
arriving at this decision I would point out 
that there is no intention of disagreeing 
in any way with the judgment of this Court 
in the recent case of Wyatt v. Sheo Gobind 


Sahu (4). The facts of that case bear 
(4) 36 Ind Cas. 777; 1P. C. J. 414; 3 P, L. W. 88. 
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no resemblance to the fasts of the present 


case. It was there admitted that the trans- 
fer was, a benami transaction and that 
all along the transferor was treated as 


the tenant of the land. The remarks as 
to the authority of the landlord’s patwari 
in that vase could have no applisation to 
the present where the landlord himself 
was a signatory to one at least of the 
rent receipts. It was contended that section 
188 of the Bengal Tenancy Act rendered 
the consent of one co-sharer landlord 
nugatory, unless if were proved that he was 
authorised by the remaining Jandlords to 
act on their behalf. It is difficult to see how 
section 188 can have any application to a 
case like the present where the landlords 
have separate sollection of their share of 
rent; but however that may be, the evidence 
of Dhurendhar was enough to show that the 
aot of the plaintiff or his predecessor was 
authorised by the other co-sharer. In my 
opinion, this appeal should be dismissed, It 
has been brought to our notice that the decres 
of the first Court does not carry ont the 
directions contained in the Muusif’s judg- 
ment, If that-isso, we have power under 
Order ALI, rule 33, to set it right, The 
decree will, therefore, be modified and in lieu 
thereof it will be decreed that the plaint- 
iff do recover from the defendant a sum 
equal to the plaintiff's share, viz, thirteen- 
twentieths of Rs. 8-13-4 for the four years 
in question together with 123 per cent. per 
annum interest to date of suit and 6 per cent. 
thereafter until realisation. There will Łe no 
modification of the orders for costs in the 
lower Oourts and save as above mentioned 
this appeal will be dismissed without 
costs, the respondent uot having appear- 
ed. 

MuULLICEK, J.—I agree with the judgment 
which has just been delivered. I desire only 
to add a few observations on the matter urged 
before us. 

The learned Vakil who appears on be- 
half of the plaintiff-appellant before us oon- 
tends in the first place that the rent 
receipts upon which the learned Munsif 
and the Subordinate Judge and the learned 
Judge of this Court found that a division of 
the holding had taken place were not binding 
upon him, 

Now it is found as a fact that one of 
these receipts Exhibit A-I, dated the 7th 
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Sraban 1309 F. S, was _ signed by the 
plaintiff's father and by his gomashta Ram 
Asis and was given to Uma Singh’s brother 
while four other receipts for the years 1318, 
1314, 1315 and 1319 F.S. were signed by 
the gomashta only and were given to Uma 
Singh or his co sharers. All these receipts, 
if believed, would tend to show that the 
plaintiff agreed to recognise the transfer 
of an area of 3 bigkas 1 cottch 12 dhurs 
at a rental of Rs. 10-4-0 inclusive of cesses. 
The finding of fact as to the signatures 
ig conclusive, but the plaintiff sontends in 
` pegard to the receipts given by the go- 
mashta that the servant in question had no 
authority to recognises any sub-division of 
the tenancy aud that the defendant has 
pot discharged the burden which rests on 
him to prove such authority. l 

Now the case of Sudaman v. Bebari Mabton 
(5) is clear authority for the proposition that 
where a landlord repudiates the authority 
of a gomashta to give a receipt which 
recognises the sub-division of a tenure or 
holding, the onus of proof is ordinarily 
upon the landlord inasmuch as the relations 
between himself and his servant are a 
matter peculiarly within his knowledge 
under section 1C6 of the Indian Kwvidence 
aT learned Vakil for the appellant, 
however, relies upon the case of Wyatt v. Sheo 
Gobind Sahu (4), in which there are obser- 
ons to the effect that if a patwarı gives a 
receipt recognizing 2 division of a tenancy, the 
onus of proof is upon the tenant and not upon 
the lanàlcrd. That case, however, was decided 
in reference to its own facts, which showed 
that the patware concerned was not a person 
ordinarily entrusted with the duty of 
recognizing divisions of holdings. In my 
opinion, this case does not cor fliet with the 
long line of decisions which have held that 
in regard to receipts given by gomashtas 
the onus of sbowing that the gomashta 
had no authority to recognize a distribu- 
tion of rent or division of tenancies lies 
upon the landlord, In the case now before 
us this point as to the want of authority 
in the gomashta Ram Asis was never 
raised and as neither party has given evi- 
dence, the Courts below have rightly assumed 

(5) 10 Ind. Cas. 456; 15 ©. W. N. 953, 
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that the gomashta had authority to bind his 
principal. 

With regard to the receipt Exhibit A-I, 
which has heen found to have been signed 
by the father of the plaintiff and by the 
gomashta, it only states that a sum of 
Rs, 5-2-0 has been paid by Uma Kuer, 
the vendee, and as it omits tomention the 
area for which this rent is paid it is in- 
conclusive if taken alone; but taken with 
the other receipts it tends to corroborate 
the case of the defendant. It is true the 
Record of Rights does not show two 
separate holdings. It merely shows that Deo 
Narain and Uma Singh were joint tenants 
though occupying separate parcels of land. 
There was, however, evidence in the shape 
of the rent receipts upon which it was 
competent for the learned Muonsif and 
the Subordinate Judge to come io 
the conclusion that the plaintiff had recogniz- 
ed a division. In my opinion these receipts 
have been correctly construed and are binding 
upon the plaintiff. 

The learned Vakil for the plaintiff next 
urges that even if the rant receipts are other- 
wise binding, they do not operate to have that 
effect as they do not conform to the con- 
ditions of section 88 of the Bengal Tenanoy 
Aot. 

Now the law previous to 1907 was that 
a division of a tenure or holding or thea 
distribution of rent payable in respest thereof 
shall not be binding on the landlord 
unless made with his consent in writing. 
In 1907 the word “express” was added and it 
is, therefore, now necessary to decide what is 
meant by “express consent,” 

The learned Vakil has not been ableto 
show any authority for his contention that 
the law has been substantially changed and 
that the current of decisions of which the case 
of Pyart Mohun Mukhopadhya v. Gopal Paik 
(1) isa type has been in any way overruled. 
In my opinion “consent in writing’ muy 
be given by means of a rent receipt, and 
in each case the adequacy of the consent 
must be gathered from all the oireum- 
stances. It has been held that if a receipt 
shows the total area of the holding and 
the area of the share transferred and the 
rent distributed thereon, then that is 
sufficient consent in writing; Jnaendra Mohan 
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v. Gopal Das (2). Ifthis is so, T ses no 
reason why a receipt showing the area 
of the transferred portion and the rent paid 
therefor should not also be sufficient to con- 
stitute express consent within the meaning of 
section 55, 

If, therefore, section 88 had been appli- 
sable to the present case, I think that the 
rent receipts filed by the defendant would 
have been sufficient to show that the 
plaintiff had given his express consent in 
writing to a division of the tenansy. 

But, in my opinion, section $8 has no apple 
cation to aso-sharer landlord who is still 
joint with his co-owners. 

That secticn enacts under what conditions 
a division of a tenure or holding is binding 
upon the landlord. it obviously refers to 
a sole landlord or the entire body of joint 
landlords where there are more landlords 


than one; for as was held by Rampini, 
J., in Kunja Behari Singh v. Musnmmat 
Roshan Koer (see unreported decision 


in Second Appeal No. 28 of 1897) one oo- 
sharer cannot bind his other co-sharers by 
any act of his own without authority to 
do so, It would seem that the earliest 
enactment bearing upon this point was 
sestion 27, Act X of 1859, which required 
landlords to give effect to all divisions of 
transferable tenures but at the same time 
provided that no division was to be binding 
upon a landlord without his written con- 
sent. Section 88 of the present Act re- 
produced and amplified the proviso by 
including within its scope the division of 
holdings.. The objest of the Legislature in 
both enactments was to protect the landlord’s 
security against unanthcrised divisions by 
the tenant. Therefore, it seems reasonable 
to suppose that divisions which would not 
bind the whole body of landlords do not 
some within the scope of the enactments. 

In this view section 88 could only apply 
when the’ contract between a co-sharer and 
the tenant has the effect of creating a separate 
tenure or holding. 

Now it is, in my opivion, settled that 
even when a tenant execntes a kabuliyat 
agreeing to pay a oo-sharer landlord his 
share of the rent separately and also 
agreeing that this co sharer shall be com- 
petent to deal with him as if he were his 
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sole Jandlord, the contract though it may 
create a separate tenansy cannot create a 
separate holding; for a holding being defined 
in the present Bengal Tenancy Act as a 
parcel or parcels of land held by a razyat 
and forming the subject of a separate 
tenancy, the undivided share of une oo- 
sharer landlord in the holding cannot be 
a parcel within the meaning of the defini- 
tion, Hart Charan Bose v. Ranjit Singh (6), 
Parbatty Debya v. Mathura Nath (7). As 
has been pointed ont by Banerji, J., in the 
former of these two cases, the position is 
otherwise in respect of an undivided share 
in a tenure which is not required by defni- 
tion to consist of a separate parcel or 
parcels, 

Therefore in the case now before us 
Deo Narain’s tenancy under the plaintiff 
was not a holding and it follows that 
section 88 which deals with the division of 
holdings cannot apply. Even if Deo Narain 
had contracted to treat the plaintiff in all 
respects as his sole landlord, seation 88 
would not be a bar to the operation of that 
contract. 

The learned Vakil for the appellant 
next contends that section 188 of the Bengal 
Tenancy Act prohibits the plaintif from 
recognizing without the consent of the other 
co-sharers the transfer to Uma Singh and 
the consequent distribution of the rent. In 
my opinion this section has no application 
whatsoever. There is no provision in the 
Tenanoy Act which requires a landlord to 
recognize a distribution of rent. He is 
certainly authorised to do so, but thas 
authority is derived not fromthe Act but 
under the general law as an incident to the 
ownership of property. 

Therefore, if neither section 88 nor 
section 188 applies, the question arises 
what is the effect of the plaintiff's recogni- 
tion of Uma Singh as Deo Narain’s trans- 
feree. Section 178, which is the only ses- 
tion which restricts a tenant’s power of 
contract with his landlord, does not in any 
way operate as a bar here, and, therefore, 
it was perfectly competent to the plaintiff 
to recognize the transfer and the distribu- 
tion of rent so far as his share was aon. 


(6) 25 C. 917m l O. W. N. 521; 13 Ind. Dec. (xN. s.) 
598, 


(7) 15 Ind Cas. 453; 40 0, 29; 16 C. L. J. 9% 16C, 
W. N. 877. 
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cerned. Again as section 88 does not apply, 
his consent in writing, whether express 
or implied, was unnecessary. The defend- 
aut is entitled to prove the contract by 
any legal evidence she pleases and to enforce 
it. Hereshehas proved express sonsent in 
writing. 

The defendant, therefore, is only Hable for 
the balance of the rent after deduction of the 
sum duefrom Uma Singh. 

But there is another ground which, in 
my opinion, is fatal to the plaintiff's claim. 
Having recognized the transfer to Uma 
Singh the plaintiff cannot, even if section 
88 had been applicable, be permitted to 
say that the distribution is not binding. 
upon him merely because the formalities 
of the section were not complied with. The 
principle of Maddison v. Alderson (8) have 
been applied to this country by their Lord- 
ships of the Privy Council in Mahomed 
Musa v, Aghore Kumar Gangulit (9), where 
their Lordships site with approval the 
following observations of the Chancellor: 
“The matter has advanced beyond the stage 
of contract and the equities which arise 
under the stage which it has reached 
cannot be administered unless the contract is 
regarded,” 

The underlying principle is one of uni- 
versal application, namely, that equity will 
not fail to support a transaction clothed 
imperfectly in those legal forms to which 
finality attaches after the bargain has 
been acted upon. Therefore, having acted 
upon the contract with Deo Narain as 
disclosed by the rent receipts, the plaintiff 
cannot take advantage of the defects, if any, 
in the form in which his consent was 
signified to Uma Singh so as to bar the 
enforcement of the contract, In my opinion 
to support him in such a plea would ba to 
support that which amounts to a fraud. 

Appeal dismissed, 

(8) (1883) 8 A.C. 467; 62 Li J. Q B. 737; 49 L.T. 
308; 3t W. R. 820; 47 J. P. 821. 

(9) 28 Ind. Cas. 930; 17 Bom. L. R. 420; 21 C. Lid. 
231; 28 M. L. J. 648; 13 A. L. J. 229; \7 M. L. T. 148; 
2 L. W. 256;421.A.1; 12 CO. W.N. 250; 42 0, 801; 
(1935) M, W. N. 621. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 

Szeconp Civit Appeaa No. 131 or 1917. 
November 8, 1917. 
Present:—-Mr. Lindsay, J. O. 
BHAIRON BAKHSH SINGH AND 
ANOTH ER— PLAINTIFFS— APPELLANTS 
versus 
Musammat RAGHUBANSA KUNWAR 
AND OTHERS— DEFENDANTS — 


RESPONDENTS. 

Civil Procedure Code (Act Y of 1908), s. 11-—Res 
judicata—Mortgage-Redemption suit by one co- 
mortgagor—Subsequent suit by another co-mortgagor— 
Co-morigagor suing to redeem share of mertgaged pro- 
perty —Court-fee payable. 

A decree was passed in a suit for redemption by 


‘ one of several co-mortgagors, in whieh the other co- 


mortgagors were impleaded as defendants, The 
decree directed that if the plaintiff failed to pay the 
money within a period of six months the decree 
would become a nullity. It did not provide for 
redemption by the defendants-co-mortgagors in case 
the plaintiff made default. Tho plaintiff failed to 
comply with the order of the Court, and subse- 
quently some of the other co-mortgagors brought 
a suit for redemption: 

Held, that the suit was not barred by the rule of 
res judicata inasmuch as the plaintiffs in the subse- 
quent suit were not claiming under the plaintiff in 
the previous suit. [p. 302, col 1.7 

Where a co-mortgagor whois entitled to redeem 
a share of the mortgaged property sues for redemp- 
tion, the Court-fee payable is to be calculated on 
the amount of the mortgage debt which is chargeable 
on the share which the plaintiff is entitled to redeem, 
[p. 303, col. 3.] 

Appeal from the decree of the District 
Judge, Rae Bareli, dated the 12th Jannary 
1917, upholding the order of the Officiating 
Subordinate Judge, Rae Bareli, dated the 23rd 
June 1916, 

Babu Bisheshwar Nath Srivastava and 
Rajeshwart Prasad, for the Appellants. 

The Hon’ble Pandit Gokaran Nath Misra 
and Mr. Shkahabuddin Ahmad, for Re- 
spondent No. 7. A 

JUDGMENT.—The principal question for 
desision in this second appeal is whether 
the suit for redemption brought by the 
plaintiffs-appellants was barred by the rule 
of res judicata, A minor question relates 
to the Court-fee which was payable on the 
plaint. f 

As regards the first point both the 
Courts below have held that the suit 
was barred. After hearing the arguments 
in the case I have come to the conclusion 
that this decision is erroneous and that 
the spit is maintainable, In order to 
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understand the matter in dispute it is 
nesessary to set out the following fasts. 

. In the village of Pindaria there are 
three Pattis, called respectively Patti Sheo 
Ghulam Singh, Patti Gur Bakbsh Singh 
and Patti Kali Din. Bach of these Pattis 
represents a -annas 4-pies share in the 
whole Mauza. In the year 1866 two of 
these Pattis, namely, Sheo Ghulam Singh 
and Gur Bakhsh Singh, were mortgaged 
with possession to one Kali Din Shukal 
to secure a debt of Rs. 2,066. Later on, 
that is to say, in the year 1568, a deed 
of further charge was executed by the 
owners of a one-half share in Patti Gur 
Bakhsh. On the 7th of Desember 1896, a 
suit for redemption was filed by one 
Sitla Bakhsh, the son of Sheo Din’ Singh, 
who was one of the owners of Patti Sheo 
Ghulam Singh. In this suit the representa. 
tives: of the co-mortgagors who had exeouted 
the- deed of 1866 were impleaded as 
defendants. The case was tried out and 
a decree was given declaring that Sitla 
Bakhsh ‘the plaintiff could- have redemp- 
tion of the entire property mortgaged under 
the deed of 1866 on payment of a certain 
sum. The Court gave a diraction that 
if the money - were not paid within a 
period of six months the decree was to 
become a nullity. It appears that Sitla 
Bakhsh never complied with the order of 
the Oourt. He made several applications 
for extension of time and eventually the 
last application for this purpose was 
refused. It is an admitted fact that at 
some time subsequent to this last order 
of the Subordinate Judge the mortgagee 
allowed redemption of a 2-annas 8-pies 
share out of the 5-annas 4-pies share in 
Patti Gur Bakhsh. This redemption was 
allowed on payment of a proportionate 
amonnt of the mortgage debt. The 
consequence is that at the time the present 
suit was brought a 2-annas 8-pies share 
of Patti Gur Bakhsh andthe whole 5- 
annas -4-pies share of Patti Sheo Ghulam 
were still unredeemed. In this suit the 
plaintiffs together with defendants Nos. 8—17 
represent this 2-annas, 8-pies share of 
Patti Gur Bakhsh. The defendants Nos, 18 
and 19 are the proprietors of the 5- 
annas 4-pies share of Patti Sheo Ghulam. 
Defendants Nos. 1—7 represent the original 
mortgagee. The suit as brought was for 
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redemption of the whole 8-annas share: 
that is to say, 2 annas §&-pies of Patti 
Gur Bakhsh and 5-annas 4-pies share 
of Patti Sheo Ghulam. The mortgagees 
resisted the claim on various grounds, 


the most important plea taken being that 
the suit was barred by the rule of res 
judicata. This plea was founded upon the 
fasta which I have stated already in 
connection with the suit brought by Sitla 
Bakhsh Singh in the year 1896. 

The case for the mortgagee defendants 
was that as Sitla Bakhsh had been given 
a decree for redemption and that as he 
had failed to avail himself of it, no second 
suit for redemption could be maintained. 
Another plea taken was that even if the 
plaintiffs were entitled to sue, they could 
only ask for redemption of a 2-annas 8. 
pies share in Patti Gur Bakhsh Singh. As 
I have mentioned, both the Courts below 
held that as the result of the gnit which 
was brought in the year 1896 the present 
suit for redemption was barred. In com- 
ing to this decision both the Courts relied 
upon a decision of a single Judge of the 
Allahabad High Court reported as Nathe 
v. Khachera (1). It seems to me that 
notwithstanding this ruling upon which 
the Courts below have relied, the plaintiffs 
were entitled to maintain the suit. The 
rule of res judicata can only be applied 
as between the parties to the previous 
suit or their representatives-in-interest; and 
from what is disclosed in the present 
case it appears to me to be impossible 
to hold that the present plaintiffs (together 
with the defendants Nos. 3—17), who are 
the owners of a 2-annas 8 pies share in 
Patti Gur Bakhsh Singh are the represen- 
tatives of Sitla Bakhsh Singh who brought 
the previous suit for redemption in the 
year 1596. To begin with, Sitla Bakhsh 
Singh in that suit was the representative 
of only one of the co-mortgagors, The 
present plaintiffs with the defendants Nos. 
6—17 are the representatives of other co- 
mortgagors of the Patti of Gar Bakhsh 
Singh; and it cannot, therefore, be said 
that these plaintifs and defendants are in 
any way claiming title under Sitla Bakhsh 
Singh or his predecessor-in-interest, On 


(1) 20 Ind. Cas. 372; 11 A. L, J, 844, 
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the other hand, it is quite clear to me that 
‘they are claiming under an independent 
title, It has been argued that there is 
certain evidence on the record to indicate 
that in this earlier suit Sitla Bakhsh 
was really representing the other ao- 
mortgagors as well; but I do not think 
this point has beeu established. There 
are no doubt statements of certain witnesses 
who say that the mortgagor defendants 
in the snit which was brought by Sitla 
Bakhsh were helping Sitla Bakhsh with 
funds in the prosecution of the suit. 
This is possibly true, but I should not be 
‘able to infer therefrom that Sitla Bakhsh 
was the representative of the other co- 
mortgagors in the sense in which the 
expression is used in connection with the 
rule of res judicata. It is further to be 
observed that in this suit of 1896 the 
co-mortgagors put forward in their written 
statement of defence certain objections to 
the right of Sitla Bakhsh to bring this 
suit for redemption. It was only by way 
of alternative that they pleaded that if 
their objections were overruled, then they 
would not oppose a decree for redemption 
being given in favour of Sitla Bakhsh in 
respect of the entire 10 annas 8 pies. I 
may further.observe in this connection that 
these co-mortgagors who were impleaded as 
defendants in the suit in 1696 applied to 
thé Court to be made plaintiffs. The 
Subordinate Judge who was dealing with 
the case refused this application, stating in 
-his order that there was no need to make 
these persons plaintiffs, for if a desree 
were passed in favour of that plaintiff, 
Sitia Bakhsh, then the defendants co-mort- 
gagors would be in a position to obtain 
redemption from him. I may also mention 
in connection with this earlier litigation 
that there was no decision of the Court 
regarding the right of the coo-mortgagors 
to redeem. Inthe decree which was passed 
upon the judgment no provision was made 
for allowing the ca-mortgagors to redeem 
in case the plaintiff Sitla Bakhsh should 
make default. The judgment and decree 
are altogether silent regarding any right 
of redemption on the part of the so- 
mortgagors who were joined as defendants; 
and this being so, if is impossible to bold 
that there was any decision by the Subor- 
dinate Judge regarding the rights of these 
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co-mortgagors to redeem. If no decision 
on this question was given in the earlier 
suit and if no opportunity was afforded to 
the co-mortgagors to the decree to redeem 
in case of Sitla Bakhsh’s failure to deposit 
the mortgage money, then if seems to me 
that the principle of res judicata cannot in 
any way operate in order to bar the 
present suit. Of sourze it is well-settled 
law in this Court that no second suit for 
redemnption will lie, that is to say, where 
a plaintiff has obtained a decree for redemp- 
tion and has failed te take advantage of 
it he will not be allowed to bring a fresh 
suit. But that decision cannot be applied 
to the fasts of the present case where the 
plaintiffs are not claiming In any way 
under the person who was the plaintiff in 
the earlier suit and who were not represent- 
ed by him in that suit. I have omitted 
to state that in the record of the earlier 
suit of 1896 there is nothing to show that 
Sitla Bakhsh was allawed in any way to 
maintain the suit on bebalf of the other 
eo-mortgagors, With regard to the decision 
in Nathe v. Khachera (1) upon which the 
defendants relied, that was a case in which 
the equity of redemption had been bought 
jointly by three purchasers. A suit had 
been brought by one purchaser and a decree 
obtained, and it was held that this decree 
was a bar to another suit by the other 
joint purchasers for the purpose of obtaining 
redemption. It may bs thaton the facts of 
that case if was possible to hold that the 
plaintiff in the first suit was acting as the 
representative of all the joint purchasers; 
but as I have said, there is no evidence 
upon which in this case it sould be held 
that Sitla Bakhsh, when bringing his suit 
in 1896, was acting as the representative 
of the present plaintiffs and the defendants 
Nos. 8—17. According to the view taken 
by the Courts below the final refusal of 
the Subordinate Judge in the earlier suit 
to extend the period fixed for payment of 
the mortgage debt shows that it was his 
intention to debar the plaintiff from all 
right to redeem. That remark is quite 
correct, but it is not to be inferred that 
because it was the intention of the Court 
to debar Sitla Bakbsh from exercising his 
right of redemption it was meant that 
the so-mortgagors, each of whom had a 
separate right to redeem, were also to be 
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debarred. If any such intention wasin the 
mind of the Court, it ought to have been 
expressed in the iid erient and decree. | 
am satisfied, therefore, that the principle of 
yes judicata does not: apply so as to bar 
the present suit. . 

It is to be noted here that the first Court 


took the view that if the suit for redemption. 


were maintainable then the plaintiffs to- 
gether’ with the defendants Nos. 8—17 
would be entitled only to ask for redemp- 
tion of a Z-annas 8-pies share in 
Gar Bakhsh. That position has been 
accepted by the learned Counsel for the 
plaintiffs-appellants, He states that his 
clients are not eager to -redeem anything 
more than this share. 

_As regards the question of Court- fee 
I may say that in my opinion the Court- 
fee paid is snflisient. {if the right of 
the plaintiffs is to redeem only a share of 
the mortgaged property, thon the Court-fee 
payable i isto be calculated onthe amount of 
the mortgage-debt which is chargeable on 
the share of which the plaintiffs are entitled 
to ask for redemption. This view of the law 
has -been accepted in the following cases, 
namely, Vasudeva v. Madhava (2), Amanat 
Begam vy. Bhajan Lal (3) and Balkrishna 
Dhondo v. Nagvékar (4). As the appeal, has 
been disposed of on a preliminary point it 
is ‘necessary now to send the case back to 
the District Judge for disposal on the 
merits. 

I allow the appeal accordingly and direct 
“the learned District Judge to dispose of the 
case in accordance with the above observa- 
‘tions. Costs here and hitherto will abide 
the result, 
j ik Oase remanded, 


(2) 16 M. 326; 5 Ind. Dec. (N. s.) 934. 
r (3) 8 A. 438; A. Y, N. (1886) 145; 5 Ina. Dec. 
N. 8.) 21 

(4).6 B. 824; 8 Ind. Dec. (x. s$.) 673. 
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l PATNA HIGH COURT. 
Seconp Civiu Arpan No. 959 or 1917. 
t March 21, 1918. 

Present: —Mr. Justice Roe and Justice 
Sir Ali Imam, Kt. 
RAGHUBIR PRASAD AND OTHERS— 
APPELLANTS 
VETSUS 
MISRI KAHAR AND OTRERS—- 


RESPONDENTS, 

Intention, whether mixed question of law and fact— 
Specific Relief Act (I of 1877), e. 42—Trespasser, 
whether can sue for declaration that heis trespasser. 

The question with what intention a person did a 
certain act can hardly be said to be anything but a 
question of fact. [p. 801, col, 2.] 

This question must be examined with reference to 
the subsequent acts of the person alleged to have a 
certain intention. [p. 304, col. 2.] 

Section 42 of the Specific Relief Act does not 
contemplate an action bya person having no title. 
[p. 305, col. 1.) 

A tr espasser cannot, therefore, sue for a declaration 
that he is a trespasser, [p. 305, col. 1] 


Appeal from a decision of the District 
Judge, Patna. 

Messrs. Pugh, Abani Bhushan Mukerji and 
Sarosht Oharan Mitter, for the Appellants. 

Messrs. P. K. Sen, Bankim Ohandra Mitter 
and Sona Lal Bose, forthe Respondents. 


JUDGMENT. -The appellants in this 
case are the heirs of one Kali Prasad. 
The defendanis-respondents are the sons of 
one Musammat Jitni who, as has been found 
concurrently by the Courts below, was Kali 
Prasad’s mistress. In 1884, Kali Prasad 
bought a house in Fatna. Ib is found as 
a fact that he paid the purchase-money 
out of his own pocket. It is admitted 
by both sides that the title-deeds were 
made out in the name of Jitni and it is 
found as a fact that the title deeds remain- 
ed in the possession of Jitni and her 
heirs up to the time of the institution of 


the present suit. On the death of Jitni 
in 1898, Kali Prasad appears to have 
‘continued to use this house asa resting 


place whenever he -visited Patna. On his 
death in 1£05 his heirs tock possession, 
In 1915 the defendants instituted a suit 
in the Small Cause Court claiming three 
years rent from the plaintiffs at Rs. 10 
a month. The learned Small Cause Court 
Judge decided the issue of the relation- 
ship of landlord aud tenant in favour of 
the defendants and gave them a dearee. 
The plaintiffs, therefore, instituted the pre- 
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sent suit for a declaration, firstly, that the 
house in dispute was not the house of 
the ‘defendants; secondly, for a declaration 
that the decree passed in the Small Cause 
Court suit is ineffective and inoperative; 
thirdly, that it be declared that defendants 
have no right to execute this decree and 
in the alternative that if it be held that 
the rent-desree resulted in a legal dis- 
possession of the plaintiffs, the plaintiffs 
should be restored to possession. The snit 
was dismissed by the learned Subordinate 
Judge and on appeal to the District Court 
the learned Judge stated that the only 
issue ‘involved was that of the intention 
of Kali Prasad in making out the title- 
deeds- in the name of Jitni. He accepted 
it as good law that the consideration money 
having’ come from Kali- Prasad’s pocket, 
the’ presumption was that Kali Prasad 
made the purchase himself, Butin view 
of the fact, firstly, that ‘the house was one 
such as a man of Kali Prasad’s position 
would not buy for himself, and in view 
of thefact that the title-deeds remained:-in 
the possession of Jitni, and in view of 
the fact that when Jitni died, Kali Prasad 
entered not his own name in the Municipal 
Register but those of Jitni’s sons, hbe held 
that the presumption arising from the 
payment of the purchase money by Kali 
Prasad bad been rebutted, and that it must 
be decided that the intention when making 
the purchase was that the purchase should be 
for the benefit of Jitni. 

In appeal to this Court the first proposition 
advanced by Mr. Pugh is that he is not limited 
by the finding of fact, for the reason that all 
questions of intention must be regarded 
as mixed questions of fact and law. In 
‘support of this contention reliance is 
placed on a eeries of decisions which deal 


mainly with the existence of a custom. 
He might perhaps have also relied upon 
Criminal Bench rulings of the Caloutta 


Court, in which it has been decided that 


where the question of intention is in 
issue, a Oourt in revision is entitled to 
sérutinize the evidence and to deside 


for itself whether the facts proved establish 
the intention. The existence of a custom 
is undoubtedly to some extent a question 
of law for custom is in many instances 
itself law; where the existence of a law 
is in issue the question upon that issue 
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must be to that extent a question of law, 
but the question with what intention a 
person did a certain act oan hardly be 
said to be anything but a question of 
fact. Inasmuch as the question has 
been argued fully before us se propose 
to deal briefly with it, and say that in 
the circumstances of the case there was 
ample reason for holding that the purchase . 
was in the first instance made for Jitni’s 
benefit. If Kali Prasad had wished to 
buy a house for himself, it is tolerably 
certain that he wonld have bought a 
house more suitable to his position than 
the house in question. If he intended it 
to be his own property he would; as 
the learned Judge suggests, have kepi the 
title deed in his own possession and not 
made it over to Jitni, and in all proba- 
bility would not have allowed the title 
deed and the receipts for Municipal taxes 
which he had himself paid to pass into 
the possession of Jitni’s sons on her 
death. The question of intention must be 
examined with reference to subsequent 
acts of the person alleged to have that 
intention. Kali Prasad’s acts during his 
life were all consistent with a desire that 
the house should be considered io be the 
property of Jitni, and inconsistent wich a 
desire that it should be considered his 
own property. What happened subse- 
quent to Kali Prasad’s death cannot 
affect the question of Kali Prarad’s 
intention. It may be that his heirs were 
able to oust the heirs of Jitni from this 
property, but that wonld merely give 
rise to a period of limitation. It cannot 
affect the main issue before us. 

As further points of law Mr. Pugh suggests, 
fretiy, that from the moment Kali Prasad 
paid the purchase-money himself the house 
was his, and that he could not transfer 
it to the lady merely by making cut the 
title-deed in her name, it would require 
a registered document to complete any 
such transfer. With this contention we 
are not in agreement, It would be im- 
material whether Kali Prasad went through 
the form of handing the money to Jitni. 
So that Jitni’s hands might be used for 
the payment of the money. If he intended 
to buy the house forthe lady and through- 
out his negotiations represented that he 
was buying the house for the lady, the 
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house as soon as the contract with the 
vendor was completed became the property 
of the lady As a last resort Mr, Pugh 
suggests that the alternative prayers 
asked for in the plaint should be granted. 
There is no suggestion whatever that the 
rent decree was obtained by fraud. We 
have, therefore, no jurisdiction to say that 
the rent desree was inoperative or void 
or incapable of execution. And if indeed 
we areasked to make a declaration that the 
plaintiffs are in possession not as tenants 
of the defendants but by virtue of some 


right not specified, it is suffictent to say 
that the Specific Relief Act does not 
contemplaie an action by a person not 
having a title. A trespasser cannot sue 


for a declaration that he is a trespasser. 
The appeal is dismissed with costs. 
Appeal dismissed, 





CALCUTTA HIGH COURT. 
ORDINARY ORIGINAL Civit Sort No. 547 oF 
1917. 

June 1, 1917, | 
Present: —Mr, Justice Greaves. 
Tas METROPOLITAN ENGINEERING 
WORKS— PLAINTIFFS 
VETS’ E 
WALTER EUGENE DEBRUNNER 


— DEFENDANT. 

Evidence Act (I of 1872, s. 9'-—Oral evidence to 
explain document, admissibility of ~Construction of 
document—“Up to” or “until” a certain day, meaning 
of. . 
The words “up to” or “until” a certain day in a con- 
tract may be construed as exclusive or inclusive of 
the day to which they are applied according to the 
T and subject-matter of the contract. [p. 305, 
col, 2, 

No extrinsic evidence as to the sense in which 
the words were used by the promisor or understood 
by the promisee is admissible under section 91 of 
the Indian Evidence Act. [p. 304, col. 2.] 

Where in making an offer for the sale of a motor 
car the vendor said in a letter “please understand 
that my offer only holds good up to Wednesday next 
as the time I have is limited:” 

Held, that having regard to the ordinary bearing 
of the words “up to” and to the well-known principle 
mpplicable to deeds and other documents that a 
document should in case of doubt and where all 
other rules of constructiona fail be construed most 
strongly against the grantor, the offer remained 


20 


open during the whole of Wednesday and did not 
expire at midnight of Tuesday, [p. 3C6, col. 2.] 


Mr. Langford James (with him Mr. B. K. 
Ghose), for the Plaintiffs. 
Mr. R. O. Bonnerjec, for the Defendant. 


JUDGMENT.—The short point whiah 
arises for decision in this suif is the mean- 
ing of the words ‘up to Wednesday” contained 
ina letter, dated the 12th May 1917, and 
addressed by the defendant to the plaintiff 
Company and whereby the defendant offered 
to sell to the plaintiff Company his Motor Car 
in these words:— Nevertheless I am quite 
willing to hand over the Motor Car to you 
against a chequeof Re, 3,120,—Rs. 3,000 being 
the costs of the Car and Rs. 120 interest. 
As I intend advertising the Car unless you 
wish to have it, please understand that my 
offer only holds good up to Wednesday next, 
as the time I have is limited.” It is not 
disputed that the plaintiff Company some 
time on Wednesday the 16th May tendered 
Rs, 3,120 in Government Currency Notes to 
the defendant and asked for delivery of the 
Car in accordance with the offer contained 
in the letter of the 12th May. The defendant, 
however, refused the tender contending that 


-his offer expired at midnight on Tuesday, May 


15th, and that the phrase “ap to Wednes- 
day” was exclusive and not inclusive of 
Wednesday. The defendant claimed to give 
evidence of his meaning and intention when 
he wrote the letterand of the sense in which 
the plaintiff Company understood the offer, 
but I refused to admit this evidence having 
regard to section 91 ofthe Evidence Act. I 
have not been able to find, nor haye Counsel 
who appeared before me, any authority in 
which the meaning and effect of the word 
“ap to” has been judicially considered; but 
Counsel have referred me to various authori- 


_ties in which the meaning of the word “until”, 


which seems to me to be synonymous 
with “up to”, has been considered and 
discussed. These authorities are collected in 
the late Mr. Strond’s Judicial Dictionary, 2nd 
Edition, Volume IIT, 2142, under the 
heading. until”, and it appears from Rea v. 
Stevens (1) thatthe word “until” may be 
construed either as exclusive or inclusive of 
the day to which it is applied, according to 
the context and subject-matter. 

It appears from the oases cited in Mr. 


(1), (1804) 6 Hast 244; 102 E. R. 1063, 
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Stroud’s book that in a memorandum 
enlarging the time within which an 
award may be made “until” will generally 
include the whole of the day named, that 
where a defendant is given “till” a sortai 
day to plead, judgment signed for want of a 
. plea on that day was bad as the defendant 
ED have delivered a plea during such 
ay 

In Bellhouse v. Mellor (2) a bankrupt was 
granted protection until the 29th July from 
‘all process, and it was held that the protes- 
tion extended to the whole of the 29th July. 
In Isaaes v. Royal Insurance Oo. (3) goods 
. were insured from the 14th February 18653 
until the 14 August 1868, and it was held 
that under the terms of the policy the whole of 
the 14th August was protected. 
< In The Annunul Practice for 1917 at page 
1202 in the notes to irule 1 of Rules of 
the Supreme Court, Order 54, which deals 
with time underthe heading “General Rale 
.of Computation” these.. words osdur :— 'all 
periods of time under Rules of Court in the 
Supreme Court (indliding Bankruptsy)” 
„and in the County Court are so computed 
that the day “from” ‘or “after” which the 
time is ‘fixed is excladed: from such computa- 
tion ; and the day on which the astis to be 
done or “until” which some act is prohibited 
or protectidn afforded, ‘is included therein 
(Encyclopedia of the Laws of England, 2nd 
Edition, tit. Time”) and see page 1203 of 
„the Annual Practice under the heading 
“until”. There is an Irish decision to the 
contrary effect in Rogers v. Davis (4), in which 
a plea of confession had been given with stay 
of execution until the first of May next, and 
on that day execution was issued. The three 
Judges who formed the Court held that the 
writ was properly issued, Burton, J, stating 
that the word until did not mean after. Now 
these authorities do not appear to me to be 
conclusive of the case, but I think they show 
a general tendensy of inclusion rather than 
exclusion of the day up to or until which some- 
’ thing is to ba done; but of course the context 
and subject- matter have to be taken into 
account in determining whetkerthe word “up 
to” is to be taken as exolusive or inclusive of 


(2) (1859) 4 H. & N. 116; 28 L, J. Ex. 141; 85 Jur, 
(x. s.) 175: 118 B. R. 343; 167 E. R. 780. 

(3) (1870) 5 Ex, 296; 39 L, J. Ex. 189; 22 L, T. 681; 
18 W.B, 9 

(4) (ges) 8 Ir. L. R, 399. 


the day to which itisapplied. [cannot find 
anything in tbe context here which really 
assists in construing the words. It is trne that 
the defendant states that his time is limited, 


bat his anxiety on this score is not so much to 


limit the period during which the cffer is to 


‘remain open, as to give him time to advertise 


the Car in the event of bis offer not being 
accepted, that is to say, his dominating 
motive is, I should say, not so much to limit 
the duration of the offer as to have time to 
dispose of the Car eJsewhere if his offer is 
notaccepted. The resaltis that I have to 
fall back on the words themselves, and I 
think thatthe ordinary meaning which the 
ordinary person would attach to them is that 
the offer is to be open during the whole of 
Wednesday and does not expire at midnight 
on Tuesday. Having regard then, Ist, to 
what, I think, is the ordinary meaning of the 
words, 2nd, to the manner in which similar 
expressions have ordinarily and generally 
been construed, ad 37dly to the fact that i 
think the well-known principle applicable to 
deeds and I think to other documents that the 
document should in case of doubt, and where 
all other rules of construction fail, ba 
construed most strongly against the grantor, 
Oo. Litt. 188a, is applicable here, I am of 
opinion that upon the true construction of 
the letter and.the words “up to Wednesday” 
the offer remained open until. midnight. on 
Wednesday. The Car has, T understand, 
been sold, and, accordingly the defendant, 
after deducting the sum of Rs, 3,120 from 
the sale-proceeds (less thesum of Rs. 583-7-0 
due from . him to the plaintiff Company 
for repairs to the Car) and the commission on 
sale of the Car, will pay over the balance to 
the plaintiff, Company. And the defendant 


“must pay the plaintiff Company's costs, to be 
taxed on scale. No, 2. 


Order accordingly, » 
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OUDH JUDICIAL COMMISSIONER’ S 
COURT. 

First Civiu APPRAL No. &5 or 1915. 
December 19, 1917. 
Present:—Mr. Stuart, A. J. O., and 
Pandit Kanhaiya Lal, A, J. O. 
Musammat FAKHR JAHAN BEGAM— 
Derenpant No, 2—ApPELLANT 

è PErSUS 
MUHAMMAD ABDUL GHANI KHAN 
AND ANOTHER—-PLAINIIFFs, 
MUHAMMAD HAMID ULLAH KHAN 


AND OTHERS —— DEFENDANTS — RESPONDENTS. 

Muhammadan Law— Gift — Possession, detirery of— 
Gift of corpus, with reservation of wsufruct, validity of 
— Will— Bequest of more than one-third, validity of— 
Consent of heirs, validity of-—Transjer of Property Act 
(IV of 1882), s. 41—Disclatmer by real owner—Trans- 
fer by ostensible owner—Taluka—Succession—Primo- 
gentiure sanad, effect of. 

Where in a deed of gift executed by a Muhammadan 
lady subject to the Hanafilawthe donor excepted 
some of the property, retaining possession over it 
free of rent and revenue, and stated that after her 
death the donee would be its proprietor and that the 
donor would have no power to transfer it by mort- 
gage, sale, or gift: 

Held, that even in respect of the excepted property 
the deed operated as one of gift, inasmuch as the 
donor transferred the corpus ofthe property to the 
donee, reserving for herself the usufruct for life, 
which was not prohibited under the Hanafi law. 
[p. 310, col, 1; p. 814, col. 1.] 


Held, further, that under the-circumstances the 
stipulation not to transfer her interests in the pro- 
perty during her lifetime satisfied the conditions 
of the Hanafi law with regard to the delivery of 


possession, [p. 310, col, 3.] 4 


A person who has disclaimed a title cannot be 
allowed to set it up afterwards to the prejudice of 
third parties, who have purchased the disclaimed 
property from the ostensible owner in good faith and 
for value, [p. 315, col. 2.] 

Per Siuart, A. J G.—There are three essentials of 
a gift under the Hanafi law—declaration, acceptance, 
and seizin, With regard to seizin, however, the rule 
is that where everything reasonable has been done to 
perfect a contemplated gift, nothing more is required, 
Thereis nothing in Hanafi law to prohibit a gift of 
the corpus combined with the retention of the 
ustfroct inasmuch as such a transfer does not create 
a limited estate. [p. 309, col. 2: p. 319, col 1.] 

Where & primogeniture sanad had been issued to a 
talukdar who died before the Ondh Estates Act cam? 
into force, succession to the estate would be governed 
by the terms of the sanad in the case of succession 
under a testamentary disposition. [p. 203, col I] 

Per Kanhaiya Lal, A, J. C.—Where the intention to 
make an absolute transfer in præsenti of all proprie- 
tary right is clear, any condition which derogates 
from the immediate compl-teness of the gift is 
regarded as void. Where the condition, however, 
mav be given effect to without in any way interfering 
with or detracting from the immediate completeness 
of the gift, or rather the immediate transfer of the 


right inthe substance of the gift, the condition as 
well as the gift are valid. [p. 314, col. 1.] 

Any reservation of proprietary rights in the corpus 
would be inconsistent with an intention to make a 
gift, but the reservation of a right to the usufruct of 
a portion of the property given would not be incon- 
sistent, if the intention to give the corpus be others 
wise manifest. [p. 314, col. 1.] 

The consent or acquiescence, express or implied, of 
the heirs of a Muhammadan toa Will by him in 
excess of two-thirds of his property is treated as a 
ratification by them of his conduct. Such consent 
may be express or may be implied from unequivocal 
conduct. fp. 315, col. 1.] 


Appeal from the decree of the Officiating 
Subordinate Judge, Kheri, dated 13th July 
1915. 19 

Mr. Muhammad Nasim, the Hon’ble Syed 
Wazir Hasan, Syed Shahenshah Husain Rizwi 
and Mr, Mukammad Wasim, for the Appel- 
lant. : 

Mr. John Jackson, the Hon'ble Mirza 
Sami Ullah Beg and Babu Ohhotey Lal, for 
Respondents Nos. 1 and 2. 

JUDGMENT. 

STUART, A.J. C.—-Niamat Ullah Khan, Lutt 
Ullah Khan and Ibrahim Khan were the 
sons of Ibad Ullah Khan. They were the 
members of a family who had originally 
been Thakurs of the Ahban Clan. Several 
centuries ago the members of that family 
were converted to the Mubammadan religion. 
Their personal law of succession is now 
admitted to be that of the Hanafi school. 
They were residents of the village Jalalpur 
in the Kheri district. After the re-conquest 
of Oadh, Niamat Ullah Khan received 
from the British Government the Taluka of 
Agar Bozorg. He died on the 29th August 
1867. His name was nevertheless entered 
in the lists prepared under Act I of 
1869 and is found at No. 116 on List 
No. I and at No. 47 on List No, IT. 
Instances of the name of a deceased 
person being entered in the lists are not 
uncommon. His taluka is described in these 
lists as the taluka of Agar Buzurg., He 
received a primogeniture sanad which is 
filed’ in this ease as Exhibit Al. The 
estate is there described as the estate of 
Jalalpur. The amount of land revenue is 
given as Rs. 5,752. 

Niamat Ullah Khan executed a Will on the 
20th May 1855, by which he devised the whole 
of his talukdart property to his wife Musam- 
mat Munni Bibi. This lady succeeded on 
his death to the talukdart property. On tha 
15th November 1876, Government granted 
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share of a village called Gundia to Musam- 
mat Munni Bibi in her own right. The 
grant was contained ina deed Exhibit 6. 
On the 7th March 1884, Musammat Munni 
Bibi exsouted a deed in favour of Lutf Ullah 
Khan, her husband's elder surviving brother. 
Under the terms of this deed she transferred 
absolutely to Lutf Ulah Khan the whole of 
her talukdar: estate with the exception of two 
villages in the estate, Mundia Misr and 
Gungepur. She retained possession of the 
two latter villages and of the share of Gundia 
which had been granted to her by Govern- 
ment, Under the terms of this deed she 
undertook not to transfer the property 
which remained in her possession. This 
deed is Exhibit A4. All the property 
except Mundia Misr, Gungepur, and the 
share in Gundia was at once transferred to 
the possession of Lutf Ullan Khan. Musam- 
mat Munni Bibi died on the 16th June 
1906. Lutf Ullah Khan then obtained 
possession of Mundia Misr, Gungepur and 
the share in Gundia. He died and was 
sueceeded by his son Hamid Ullah Khan. 

In 1910, the four sons of Ibrahim Khan, 
the younger brother of Niamat Ullah Khan, 
instituted a suit against Hamid Ullah Khan 
who bad succeeded Lutf Ullah Khan, his 
two wives, 
Khan and Muhammad Abdur Rahman 
Khan, the persons who would have been 
the heirs under the Hanafi law of Musam- 
mat Munni Bibi had she died intestate, 
for possession of the property transferred 
to Lutf Ullah Khan by Musummat Murni 
Bibi, They asserted title on the basis of an 
alleged Will, dated the 10th June 1906, 
Their snit was finally dismissed by the Court 
of the Judicial Commissioner under a decree, 
dated the 138th March 1912, ExhibitB 9. 

The suit out of which these appeals 
arise was filed on the 20th February 1914 
by Muhammad Abdul Ghani Khan and 
Muhammad Abdur Rahman Khan (the 
same persons who were defendants in the 
previons suit) against Hamid Ullah Khan, 
his wives, the widow of Lutf Ullah Khan 
and a certain Pandit Sheo Dayal. 
was for the possession of the property over 
which Musammat Munni Bibi had reserved 
possession during her lifetime and which 
had not passed at once to Lutf Ullah Khan 
under the previsions of the deed of the 
7th March i584. The case for the plaintiffs 


of the 7th March 1854 had 


and Muhammad Abdul Ghani 


This suit. 


was that the succession to the estate of 
Musammat Munni Bibi was governed by 
the rnles of Hanafi law, that they were her 
heirs under Hanafi law, that the property im 
question had not been validly transferred 
during the lifetime of Musammat Munni 
Bibi and that they were entitled to it. The 
defendants set up a variety of pleas, to the 
effect that tha law of succession of the 
parties, althongh they were converted to 
Muhammadanism, was the Hindu Law, and 
that thus the property would revert in any 
circumstances to the family of Niamat Ullah 
Khan and not to the family of Musammat 


. Munni Bibi, that Musammat Munni Bibi was 


a talukdar, that the property had passed by 
valid gift and that the plaintiffs were 
estopped. There were also other’ pleas. 
The learned Subordinate Judge desided 
all these pleas against them. He held, 
however, that the disposition by the deed 
the effect 
of a Will with respect to the property 
in suit, and that, suoh being the case, the 
plaintiffs sould only challenge its disposition 
with regard to two-thirds of the property. _ 
He decreed their claim with respect to two- 
thirds. Against this decision Fakhr Jahan 
Begam, defendant No. 2, has filed Appeal 
No. §5 of 1915 and Pandit Sheo Dayal 
has Gled Appeal No. 89 of 1915. The 
nlaintiffs-respondents have filed cross-objec- 
tions. 

The first point to be desided is whether 
the property (other than the share in Gundia) 
is covered by the terms of the primogeni- 
ture sanad Exhibit Al, This point was 
barely considered in the Court below, as 
nothing particular depended upon its decision 
at the time that the case was tried. As 
the law was understood at thetime of the de- 
cision of the learned Subordinate Jadge, 
the provisions of section 15 Act I of 1869, 
applied to that property, and the terms of 


| the primogeniture sanad would not have affect» 


ed the rule of succession. Subsequently on 
the 5th July 1915 a Bench of this Court of 
which I was a member delivered judgment 
in Ghulam Abbas Khan v. Bibs Ummatul 
Fatima (1). The existence of the judgment 
was not likely to have been brought to the 
notice of the learned Subordimate Judge, 
when he desided the present suit on the 13th 


(1) 81 Ind. Cas. 748; 18 0. ©. 188;20. LOJ. 
836, 
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July 1915. In that decision I took the view 
that where a primogeniture sznad had been 
issued to a talukdar who died before Aot 
I of 1869 came into force, succession to 
the estate would be governed by the terms 
of the sanad in the case of succession under 
a testamentary disposition. If this view 
were adopted the successor would have an 
unrestricted power of alienation. My reasons 
are stated at length in that desision and 
need not be repeated. If my interpretation of 
the law be correct, Musammat Munni Bibi 
had a power of devise unrestricted by the 
provisions of the Hanafi law with regard 
to all the property in suit with the excep- 
tion of the share in. Gundia, should that 
property ba included in the property 
covered by the primogeniture sanad. lt 
is thus of importance to ascertain whether 
this property was or was notincluded under 
the primogeniture sanad, and we have accord- 
ingly permitted a certified copy of the Kabu- 
liyat to be produced in evidence during the 
hearing of the appeal. Its production corrects 
the omission to produce it in the Court 
below. The respondents admit that they are 
unable to produce anything to controvert, it. 
They contest, however, the allegation that 
the property in question is ftalukdaré pro. 
perty, basing their objection on the cireum- 
stance that in Exhibit Al, the estate 
is called Jalalpur whereas the Kabuliyat is 
the Kabuliyat of Agar Buzurg, The property 
in question is included in the Kabuliyat. 
There can be no doubt to my mind as 
to the fact that the sanad and the 
Kabuliyat refer to the same property. 
There is no taluka of Jalalpur. There seems 
to have beena Jalalpur estate becanse in 
Exhibit 27 we find that there was a suit 
between Imdad Ullah Khan, the son of 
Rahmat Ullah Khan, and Habib Ullah Khan 
and Kudrat Ullah Khan with regard to 
shares in the Jalalpur property. Habib Ullah 
Khan, Rahmat Ullah Khan, and Kudrat Ulah 
Khan were brothers cf Ibad Ullah Khan. 
To that suit Ibad UNah Khan was no party. 
The circumstances of that case show clearly 
that there was no taluk of Jalalpur. The 
settlement decree of Jalalpur was passed in 
favour of Musammat Munni Bibion the 17th 
April 1869, Exhibit 4. But the ciroumstance 
that such a settlement decree was passed in 
her favour does not indicate. that there was 
auy taluka of Jalalpur. What confirms my 


decision that the primogeniture sanad refers 
to Agar Buzarg and that the description of 
the estate as Jalalpur is merely a clerical 
error is the sireumstance that both in the 
sanad and in the Kabuliyat which 
refers to Jalalpur the revenue is given 
at thé same figure, 2,6, Rs. 5,752, 
What apparently happened was that the 
clerk who prepared the sanad inadvertently 
wrote the name of the estate as Jalalpur 
because Niamat Ullah Khan lived in Jalalpur. 
I find, therefore, that the property with the 
exception of the share in Gundia is covered 
by the primogeniture sanad, and, as Musume 
mat Munni Bibi was according to my view 
s successor of her husband within the mean- 
ing of the words of the sanad she had full 
power to alienate under its terms. If the 
matter rested there, there would be some 
difficulty in decision for my learned colleague 
does not share my view of the law upon this 
point. We are, however, in accord as to the 
decision of these appeals upon another point. 

The learned Counsel for the appellants 
have completely abandoned the position that 
the personal Jaw of this family is the 
Hindu Law. The only alternative is that 
itis the Hanafi law. On the assumption 
that the personal law is the Hanafi 
law the terms of the deed of the 
7th March 1824 must be construed. The 
learned Subordinate Judge regarded this deed 
as a Will with respect to the property in 
suit, After considering its terms we have 
come to a contrary opinion: we consider this 
deed a deed of gift with respect to the 
property in suit. It is true that the lady 
in one place excepts the property in suit 
and goes on to atate that after her death 
the donee will bethe proprietor. But at the 
same time she states that she will have no 
power to transfer the property left in her 
possession by mortgage, sale or gift, and I 
read the deed as meaning that she tran- 
ferred the corpus of the property in suit 
to Lutf Ullah Khan, reserving for herself 
the usufrust for life. The learned Subordinate 
Judge takes the point that, even if such 
were the case, the gift would be invaild 
under the Hanafi law owing to failure to 
deliver possession. I proceed to consider this 
point, which has been argued with skill on 
both sides, 

There are three essentials of a gift under the 
Hanafi law —declaration, acceptance, and seizin. 
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It is clear that here we‘have both decolarea- 
tion and acceptance. The remaining point is, 
was there seizin within the sense contemplated 
- by law? This subject has been treated in 
detailin Ameer Ali’s well-known work on 
Muhammadan Law, Chapter 2, page 62 et seg., 
3rd edition. According to the view taken 
therein the delivery of possession required 
under the Hanafi law varies acsording to 
the nature of the property transferred, and, 
where the donor is only in symbolical pos- 
session, the transfer can also be symbolical 
ahd may be effected under the terms of 
the deed of transfer itself. Where a donor 
transfers the corpus of the property retain- 
ing a usufruct for life, physical possession 
must necessarily remain with the donor. 
There is nothing in the Hanafi law to prohibit 
a gift of the corpus combined with the re- 
tention of the usufruct. Under the Hanafi 
law a limited estate cannot be created but 
such a transfer does not sreate a limited 
estate. The old view which finds place in 
some of the illustrations of Macnaghten 
must be considerably modified in the light 
of the more resent authoritative pronounce- 
ments on the subject. I refer in particular 
to the decision of their Lordships of the 
Privy Counsil in Mahomed Buksh Khan v., 
Hosseint Bibi (2), where at pages 701 and 
702 their Lordships lay down that, where 
everything reasonable has been dons to 
perfect a contemplated gift, nothing move 
is: required. In the circumstances of the 
case physical possession could not be given. 
Possession by the enjoyment of renta could 
not be given. It would have been difficult 
even to effect mutation of names for the lady 
would have been prejudiced in making collec. 
tions from tenants if the name of Lutf 
Ullah Khan had been entered in the re. 
venue papers. What then could she doP 
The transfer of title-deeds (if any) already 
in her pvussession would have been purely 
formal, for the title was contained in the deed 
of transfer itself, She did’ this much that 
she covenanted in the deed not to trans. 
fer her interests in the property in question 
during her lifetime, and this stipulation satis- 
fies the conditions of the law with regard 
to the delivery of possession. Some stress 
has been laid by the learned Counsel for 


(2) 15 0. 684; 151. A. 8t; 12 Ind. Jur. 291; 6 Sar, P, 
O, J, 175; 7 Ind. Dec. (x. 3.) 1040. 


the plaintifis-respondents upon a deposition 
made by the lady, Exhibits A7 and B5, 
as showing that she was under the impression 
that she had only a life-estate in the property. 
I agree ‘with the learned Subordinate Judge 
that this deposition is of no value. There 
the lady in one place described herself as 
the bolder of a life-estate, and in another 
place described herself as absolute owner. 
She was apparently confused as to what ber 
real position was atthe time she made the. 
deposition. Nothing of value can be derived 
from the statements therein made. It was 
urged by the learned Counsel for the 
appellants that, even if the transfer of 
the property in suit was taken to be 
by a devise, the devise would be good 
as the present plaintiffs had consent- 
ed thereto. As I regard the transfer to 
have been by a valid gift this point is 
unimportant. Bat I should refer to the | 
fasta, on which .this argumené is based. - 
When a suit was brought by the sons of 
Ibrahim Khan, they wrote to the present 
plaintiffs-respondents asking what position 


they intended to take in the case. -One 
of them Muhammad Abdul Ghani Khan ^ 
replied on the 14th November 1910 


(Exhibit A 6) that he had no objection 
whatever to the provisions of the Will, 
and that the then plaintiffs were at | 
liberty to take the said property by virtue - 
of the Will. Here’ he was, however, clearly | 
referring to the alleged Will of 1908, 
the execution of which was found not to 
have been established. But in his deposi- 
tion in the same case (Exhibit A 5) we 
find him making the following state- 
ment, “I never thought of the matter 
whether I am _ entitled to the assets of 
Musammat Munni Bibi or not. I disclaim 
a share in the property if I am entitled 
to it. I do not know about others.” 
Whether this can or cannot be held to be 
a valid relinquishment under Muham- 
madan Law is not of much importance in 
view of our decision as to gift, especially 
as it could only affect the man who made 
it. But in the case of the appellant Sheo 
Dayal who is a transferee for value, 
reliance conld be placed in any circum- 
stances on the provisions of section 4l, > 
Act IV of 18€2, for both the plaintiffs 
permitted Lutf Ulah Khan to enter into 
possession of the village transferred to 
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him. It is to be noted that my view 
with regard to the effect of the sanad 
has no bearing on the position of Sheo 
Dayal because the property transferred to 
him was‘a share in Gundia which was 
granted by Government to Musammat 
Munni Bibi herself, Had she died intestate 
succession to that property must certainly 
have been governed by the Hanafi law, 
I have already found that she executed a 
valid transfer by , gift of this property 
during her lifetime. But even, 
not done so, I consider that the plaintiffs- 
respondents wonld be ont of Court with 


respect to this property. The deed which . 


purported to transfer it was executed in 
1834, That deed was of the nature of a 
deed of gift, was considered by the 
transferee as a deed of gift, and was 
utilized by him as a deed of gift. When 
the lady died in 1906, both the plaintiffs 
took no steps to oppose Lutf Ullah Khan 
succeeding to possession. They made no 
attempt whatever to assert title to the 
property. In subsequent proceedings, when 
they had an opportunity to assert title 
they did not do so. They perraitted 
transfers of the property to take place, 
and did not assert a claim until two- 
thirds of the period of limitation had 
expired. Such being the case, I consider 
that the provisions of sestion 41 have 
certainly application to protest the trans- 
feree. He appears to me to have acted 
with due care and caution, and I fail to 
see what more could have been expected 
from him as a reasonable man. 

On the above findings I desree both 
appeals and dismiss the oross-objections. 
The contesting respondents will pay their 
own costs and those of the appellants both 
with regard to the appeals and the cross- 
objections in all Courts. 

Kanealya Lat, A. J.C.—The dispute in 
this case relates to the village Mundia 
Misr, a 4-annas 5-pies share in the 
village Gundia and some land and groves 
in the village Jalalpur., 

The village Mundia Misr and the land 
in Jalalpur belonged to WNiamat Ullah 
Khan, who was the ftalukdar of Agar 
Bazurg. His name was entered at No. 
116 in List No. Í and No. 47 in’ List 
No, II appended to Act I of 1859. The 
sanad granted to Niamai Ullah Khan 


had sbe 


was a primogeniture sanad and purported to 
gonvey to him the Jalalpur estate in the 
district Mohamdi, which, asthe Kabuliyat 
executed hy his father at the time of the 
summary settlement shows, was identical 
with the Agar Bozurg estate. The revenue 
of the Agar Buzurg estate, as entered in 
the list attached to the Kabuliyat, was 
Rs. 5,752; and that was the revenue which 
is described in the sanad as having been 
then payable by Niamat Ullah Khan. 
Niamat Ullah Khan lived in Jalalpur, by 
reason probably of which his estate was 
desaribed in the sanad as the Jalalpur 
estate; but in the lists appended to Act [ 
of 18,9 it was rightly described as Agar 
Bazurg.” He had some share in Jalalpur 
too, in regard to which his widow, Musam- 
mat Munni Bibi, obtained a decree from 
the Settlement Court on the 17th April 1869, 
Exhibit 4. The share in the village Gundia 
was granted to Musammat Munni Bibi by a | 
sanad, dated the 15th November 1876. She 
was the absolute owner of that share under 
the sanad and had aright to dispose of it in 
any manner she liked, 

On the 20th May 1865 Niamat Ullah 
Khan bequeathed his entire estate to his 
wife, Musammat Munni Bibi. He died on 
the 29th August 1867, leaving Musammat 
Munni Bibi surviving him. On the 7th 
March 1884, Musammat Munni Bibi made 
a gift in favour of Lutf Ullah Khan, the 
eldest surviving brother of her deceased 
husband, giving him the entire estate belong- 
ing to her, with the exception of the pro- 
perty now in dispute, which she retained 
for herself for her life without any power 
of alienation, coupled with a direction that 
it should revert after her death to the 
donee. The construction and validity of that 
deed of gift is one of the main points at issue 
in this case. 

Musemmat Munni Bibi died on the 16th 
June 1906. On her death possession of 
the disputed property was obtained by the 
donee, who was subsequently succeeded 
by his son Hamid Ullah Khan. In 1510 
a suit was broght by the sons of Ibrahim 
Khan, another brother of Niamat Ullah 
Khan, claiming the estate on the strength 
of another Will, alleged to have been exe- 
outed by Musammat Munni Bibi on the 10th 
June 1906. This suit was dismissed by 
this Court on the 13th March 1912, After 
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its dismissal Abdul Ghani Khan and his 
brother Abdur Rahman, Khan filed the 
present suit for possession of that portion 
of the property, which Musammat Munni Bibi 
had retained for herself without any 
power of alienation for her life and which 
was to go. to the donee after her death. 
They alleged that they were the heirs 
of. the said lady and that Hamid Ullah 
Khan and the other persons who had 
obtained transfers from him and bis 
father were in possession of the same with- 
out any right. They also claimed mesne 
profits. 

The learned Subordinate Judge found 
that the deed of gift exeauted hy Musammat 
Munni - Bibi in favour of Lutf Ullah Khan 
operated, so far as the disputed property 
was concerned as a bequest and was invalid 
except as toa one-third share. He decreed 
the claim accordingly for possession of a 
two- thirds share in the said property with 
the mesne profits appertaining to that 
share, 

It hag bien argued on behalf of the 
contesting defendants that by virtue of the 
bequest made by her - husband, Musammat 
Munni Bibi had obtained only a life- 
interest in the property bequeathed; but 
the terms of the bequest: clearly conveyed to 
Musammat Munni Bibi full proprietary rights 
in the manor possessed by the testator 
(malik wa mukhtar misl zat khas mere ke 
hogi). On bebalf of the plaintiffs it is 
contended that the village Mundia Misr 
did not form part of the Agar Buzurg 
estate and was not affected by the primo- 
geniture sanad granted to Niamat Ullah Khan. 
But the Kabuliyat of the Agar Buzurg eata‘e, 
which was inadvertently described as the 
estate of Jalalpur in the sanad, includes and 
refutes that contention.. In the list append- 
_edto Act I of 1869, no estate, known as 
the estate of Jalalpur, is entered as having 
been held by Niamat Ullah Khan, and the 
identity of the property comprised in the sanad 
with tbat entered in the Kabuliyat cannot, 
therefore, be disputed. 

“The main point for consideration is whe- 
ther Musammat Munni Bibi made a gift or 
a bequest of the disputed property in favour 
of Lutf Ullah Khan and whether that gift 
or” bequest was valid or not. The family 
to which Niamat Ullah Khan 
was a family of Ahban Thakurs, convert- 


_ gnation or sompulsion 


belonged | 


ed to Muhammadanism. It was at one 
time asserted: that the family was governed 
by the Mitakshara school of the Hindu 
Law, but the finding of thé: learned Sub- 
ordinate Judge is against it and that con- 
tention is no longer pressed in appeal, 


I is conceded that the succession to. the 


estate of Musammat Munni Bibi is not 
governed by Act I of 1869, inaamuch aa. 
the estate had vested in her before that 
Ast same into forsee. Her name was en- 
tered in the lists, and itis unquestionable 
that if there was no valid gift or bequest 
in favour of Lutf Ullah Khan. the plaintiffs 
would he her heirs under the Muhammadan 
law, because as held by ms in Ghulam Abbas 
Khan v. Bibi-Ummatul Fatima (1) and by this. 
Court in Thakur Sital Singh v. Thakur Sitla 
Bakhsh Singh (3) and Masammat Balraj Kuar. 
v. Mahadeo Pal Singh (4) the rule of susces- 
sion laid down inthe sanad would not apply 
to her, as she was not a successor, that is, 
a person deriving title by inheritance within 
the meaning of that sanad, The reasons 
in favour of that view, based largely on 
the sontext and osontemporaneous expoai- 
tion, have been discussed at length in those, 
cases and need not be recapitulated. here. 


The validity of thedeed of gift or bequests 
so far as it relates to the disputed pro- 
perty, depends entirely on how far it ecm- 
plies with the provisions of the Muham- 
madan Law bsaaring on the point. After 
referring to the Will executed by Niamat 
Ullab Khan her husband the testator goes 
on to say:— Now in sound health and full 
possession of my senses without any per- 
and of my own 
accord I have gifted my moveable proper- 
ty, all my Zemindari and Lambardari 
estate, ete., to Muhammad Latf Ullah Khan, 
son of Muhammad Ibad Ullah Khan, the 
brother of my husband, according to the. 
details given below with the exception of 
the villages and str land, ete., set out 
below, name by name, which will remain 
in my possession for the duration of my. 
life and my dependent relatives (sic) fres 
of rant and Governmsnt revenue, out of 
the aforesaid estate. At this time ‘having 
exempted them I have made a gift, and 


(3) 40 Ind Cas 489; 4 O L, J. 193 at p. 218: 
(4) 44 Ind. Cas. 59; 200. C. 360; 4 Q. GO J, 
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by virtue of this deed have authorized the 
donee to geb mutation of names in his favour, 
and now I haye nothing to do with the 
estate and property gifted, and such villages 
and sir land aforesaid, as have been at 
this time for the duration of my life ex- 
cepted (left out), will be kept by me with- 
out transfer by mortgage or sale or gift 
for my lifetime, and after my death the 
donee will be the proprietor (malzk) of the 
aforesaid excepted property; and of the 
excepted property the donee will pay the 
revenue from the Ilaga except of the 
Patti Mauza Gundia. Of the Patti Gundia, I 
will pay the revenve from my own pocket 
and the donee will pay all the debts out- 
standing against the estate. I have nothing 
to do with them. Therefore, these few 
words have been written by way of a 
deed of gift of inheritance and proprietorship 
on a stamp of Rs. 600-8-0 on a stated 
value of Rs. 7,000 as a title-deed which 
will be useful at the time of need” Then 
follows a detail of the immoveable pro- 
perty gifted in Parganas Bhur and Paila 
and another detail of “the property ex- 
cepted’, which is described as the village 
Mundia Misr, standing in the name of the 
donor for her life without any liability 
for the payment of the revenue, and the other 
property now in dispute. 

The language of the deed is very in- 
artistia. At one place it seems fo suggest 
that the property dessribed in the second 
list was excluded from the gift, while at 
another place it suggests that it was 
only excepted from the possession of the 
donee for the lifetime of the donor and 
that all that the donor retained was 
dominion over the usufroct or possession 
for life without any power of transfer by 
sale, mortgage or gift, with an ultimate 
reversion after her death, if reversion it 
can be called, in favour of the donee, 
Read as a whole, the document leaves 
little room for doabt that though the dis- 
puted property was described as “excepted,” 
it was only excepted from the possession 
of the donee for the lifetime ofthe donor 
and that the donee was to be owner thereof 
subject tc the right of the donor to enjoy 
the usufruct for her life. The restriotion 
placed by the donor on her power of transfer 
by mortgage, sale or gift ean have other- 
wise no signifigance. The reference in two 


different places to the property having been 
excepted “at this time” (is wagt) also indicates 
that the exception was intended to be. 
temporary or for adefinite terminable period, 
and it is significant that the revenue on the 
“excepted property” other than the share 
in the village Gundia was made payable by 
the donee from the date of the gift. An 
intention to convey the corpus of the estate 
to the donee from the date of the gift, 
subject to the right of the donor to remain 
in possession for her life without any power 
of transfer by mortgage, sale or gift, is thus 
manifest, 


Under the Hanafi law such _ conditions 
are invalid as render the gift nugatory or 
defeat its very parpose. But as pointed ont 
by Syed Ameer Ali, “an analytical examination 
of the principles with due regard to the main 
purpose of the Mussalman Law shows that 
where the intention is clear to transfer the 
entire right of property in the corpus of the 
gift, a mere reservation of interest in its rents 
and issues, or any profit accruing there- 
from or a subordinate share in its enjoy- 
ment, does not affect the validity.” (Ameer 
Alis Muhammadan Law, Volume I, 4th 
Edition, page 136). It was accordingly held 
by their Lordships of the Privy Couneil in 
Nawab Umiad Ally Khan vy. Musammat 
Mohumdee Begum (5) that a gift inter vivos 
of Government promissory notes by a father 
to his only son, accompanied by a delivery 
of possession and a transfer into the son’s 
name, without any reservation ofthe domi- 
nion over the corpus by the donor, except 
a stipulation for the right to the aseruing 
interest on the notes during the donor's 
life, to be applied by him to oertain 
religious and charitable purposes, was a 
valid gift according to the Muhammadan 
Law. Their Lordships were dealing there 
with a case governed by the Shia law, but 
the authority on which they relied was the 
Hedaya, in which an objection that a par- 
ticipation of property in the thing given 
invalidates the gift was answered as 
follows:— The donor is subjected to a 
participation in a thing which is not the 
subject of his grant, namely, the use (of 
the whole indivisible article), for his gift 


(65) 11M. I. A. 517; 10 W.R. P. C. 25; 2 Snath, 
P. C. J. 98 2 Sar. P. C. J. 315; 20 KH. B. 
195. 
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related to the substance of the article, not 
to the use of it”? (Hamilton’s Hedaya by 
Grady, page 483). Discussing this dasision, 
Syed Ameer Ali observes:—-'This decision 


may, at first sight, seem to bein conflict — 


with the doctrine of the Hanafi lawyer, 
Abul . Kasim-as-Saffar, but it must be borne 
in mind that, inthe Hanafi law, mush of 
the voidableness of sonditions arises from 
the character of the Arabio expressions. 
As a geveral' rule, it may be stated that, 
where the intention to make an absolute 


transfer in præsenti of all proprietary right is ` 


clear, any condition which derogates from 
the immediate completeness of the gift is 
regarded as void. Where the condition, 
however, may be given effect to without 
in any way interfering with or detracting 
from the immediate completeness of the gift, 
or rather the immediate transfer of the 
right in the substance of the gift, the 
condition as well asthe gifi are valid. If a 
man were to give abselately his property 
to another and. place the donesin posses- 
sion thereof, so far as cig nature admits, to 
uss the language of the Mugm’aa-ul-Anhar 
with the condition that the whole or a 
portion of the ipgome should be given to 
him, the donor, or to avybody else duriny 
his lifetime, such areservation or condition 
would not prevert the property vesting 
immediately in the donee. The condition, 
therefore, would be valid. So also, if a 
person were to make a gift subject to the 
donee paying the donor’s debts, and plane 
the donee in possession of the suabject- 
matter of the gift, the condition would be 
valid. Or, if a donor were to make a 
condition that the donee should give a 
part of the income or pay an annuity to 
his heirs in perpetuity, and give effect to 
-the donation by transferring the subject 
thereof to the dominion of the donee, as 
the condition in no wise interferes with 
the completeness of the gift, both the gift 
and the condition would besome operative 
in law” (Ameer Als Muhammadan Law, 
4th Edition, Volume I, pages 138 and 139). 
Any reservation of proprietary rights in 
the corpus would be inconsistent with an 
intention to make a gift, but the reserva- 
tion of a right to the usufrust of a portion 
of ‘the property given would not be inson- 
sistent, if the intention to give the corpus 
be otherwise manifest. And would it make 


any difference if the usufruot was received 
directly by the donorand not through the 
dones, for as pointed out by’ their Lord- 
ships of the Privy Council in Bagar ‘Ali. 
Khan v. Anjuman Ara Begam (6) the sub- 
stance and not the form should be looked 
to. The desisions in Mahomed Buksh Khan 
v. Hosseini Bibi (2) and Ohaudhri Mehdi 
Hasan y., Muhammad Hasan (7) establish 
that a donor should give such possession 
as the nature of the property or interest 
given admits of. If the property given 
includes a portion over which the donor 
wants to retain his or her possession fora 
definite time, if would be unreasonable: to 
hold that he or she should deprive her- 
self of the possession of that portion before 
the gift can be validated. To‘reqnire her: 
to withdraw her connection forthwith is 
to compel her to give more than what she 
intended to give, or.in other words, to 
disqualify her from reserving anything for 
herself though it may fall short of pro- 
prietary rights. Her possession, so long as 
the rights so reserved are exercised, is 
virtually possession on behalf of the owner, 
for a donor would refuse to accept a gift 
burdened with such a condition, if he did 
not assent to it. 

Assuming, however, that the giffso far 
as if related to the disputed property is ` 
inoperative, the dispossession can in any 
event be upheld as bequest, if the intention: 
of the testator be deemed to have been 
that the property should go to Lutf Ulah 
Khan in the event of his surviving her. 
The consent of heirs. validates a bequest in 
excess of a one-third share. Lutf Ullah 
Khan survived Musammat Munni Bibi and 
got possession of the disputed property 
on her death without any question having. 
been raised as to his title by the present 
plaintiffs. When the sons of [brahim Khan 
determined to file a suit for the estate of 
Musammat Munni Bibi on the strength of 
a Will alleged to have been executed by- 
her, they consulted the present plaintiffs, 
one of whom, Abdul Ghani Khan, wrote: 
in reply : “after prayers for your long life 


a - 
(6) 25 A. 236 at p. 252: 80 I. A. 94; 7 C. W. N. 4685’ 
5 Bom. L. R. 410; 8 Sar. P. O. J. 897 (P, O) 
(7) 9 O. C. 196; 10 0. W, N. 706; 3 A. L. J, 405; 8 
Bom. L. R. 387; 28 A. 439; 4 0. L.J. 295; 1M.L T, 
163; 33 I, A. 68 (P.-C.). © > z 
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I have to tell you that with regard to the 
property left and possessed by sister Munni 
Bibi deceased, wife of Niamat Ullah Khan, 
Talukdar and Rais of Jalalpur, about which 
you have made enquiries, I have no objection 
whatsoever to the provisions of her Will. 
You are at liberty to take the said pro- 
perty by virtue of the Will, either by 
means of a suit or in any other way pos- 
sible. I have no objection at all. You 
ean take steps with pleasure. Dear Muham- 
mad Abdur Rahman Khan, may God 
protest him, also holds the same opinion. 
I have enquired from him.” (Exhibit A6), 
This letter was sent on the 14th Novem- 
ber 1910. In the sourse of the suit which 
was subsequently filed, this letter was 
produced and Abdul Ghani Khan was 
examined as: a witness on behalf of the 
sons of Ibrahim Khan. He then admitted 
having sent the above letter with the permis- 
sion of Abdur Rahman Khan, who, he said, 
was joint with him, and further stated on 
being cross examined “I never thought of 


the matter whether Í am entitled to the’ 


aestate of Musammat Munni Bibi or not, I 
disclaim a share inthe property, if I am 
entitled to it” (Exhibit BS). The heirs of 
Lutf Ullah Khan were parties to that suit, 
and it is significant that no claim was then 
set up by either of the present plaintiffs 
in that suit or any written statement filed 
in assertion of the title which they now 
saek to enforce. The express disclaimer 
of Abdul Ghani Khan and the conduct of 
Abdur Rahman Khan in allowing the 
donee and his heirs to obtain and retain 
possession and ir not asserting any title in 
himself when a claim was made by others 
to the estate, show that they felt no son- 
cern and have acquiesced in the property 
going either to the sons -of Ibrahim Khan 
under the Will setup by them or to the 
heira of Lutf Ullah Khan under the gift 
or bequest, whatever it may be called, 
which Musammat Munni Bibi had made in 
favour of Lutf Ullah Khan. The consent 
or acquiescence of heirs is treated as a 
ratification by the heirs of the conduct of the 
testator: and as pointed out in Daulatram 
Khushalchand v. Abdul Kayum Nurudin (8), 
it may be express or be implied from un- 
equivocal conduct such as has been proved 


(8 26 B. 497; 4 Bom. L. R, 132. ` 


in this case (Ameer Ali’s Muhammadan 
Law, 4th Editior, Volume I, page-590). 

It is contended on behalf of the plaintiffs 
that the statement in the deed of gift by 
the donor that after her death “the donee 
will be the proprietor of the aforesaid 
exempted property” does not amount to a 
testamentary disposition. But itis difficult 
to say what other meaning canbe assigned 
to it, if the words preceding be treated as 
excluding the disputed property from the 
gift altogether, 

Lutf Ullah Kban and his heirs have, 
moreover, been holding the property in 
dispute as ostensible owners sinceat least 
1906 and if the circumstances set forth be 
accepted as sufficient evidence of the dis. 
claimer, consent or acquiescence of the present 
plaintiffs, their claim as against the trans- 
ferees of Lutf Ullah Khan and his son 
Hamid Ullah Khan would be barred by 
section 41 of the Tansfer of Property Act. 
The earliest transastion was one of a mort- 
gage made in 1907, and another transaction 
took place thereafter by which the trans- 
ferees were placed in possession of the 
property transferred. A person who has 
disclaimed a title cannot be allowed to 
set it up afterwards to the prejudise of 
third parties, who have purchased the pro- 
perty from the cstensible owner in good 
faith and for value. The letter and the 
deposition of Abdul Ghani Khan above 
referred to show that the attitude taken 
up by both the plaintiffs was identical. 

The defendants-appellants ought, there. 
fore, to succeed. Their appeals are accord- 
ingly allowed with costs here and below 
and the suit of the plaintiffs dismissed with 
costs throughout, The cross-obiections filed 
by the plaintiffs will be dismissed with 
costs. 

Appeal allowed, 


816 
KISHUN DEYAL RAI ©. KULPATI KUER, 


PATNA HIGH COURT. 
Civit Revision No. 333 or 1917. 

March 28, 19138. 

Present :—Mr. Justice Mullick and Mr. 
Justice Atkinson. 

KISHUN DEYAL RAT AND O0OTHERS— 

PETITIONERS 
VETSUS 
Musammat KULPATI KUER AND ANOTHER— 

Opposite Party. 

Res judicata—Rent suit—Decision as to rate of rent 
in particular year, whether ves judicata. 

A decree in a rent suit does not operate as res 
judicata ag to the rate of rent payable for years other 
than the years covered by the deoree. ip. 317, col. 1.] 

Per Alullick, J — The question whether a decision 
as to the rate of rent operates as res judicata depends 
on the frame of the issue. [p. 317, col. 2.] 

Civil revision from an order of the Munaif, 
Arrah, dated the 3rd November 1917. 
Mr, Fakhruddin, for the Petitioners. 


Mr. Lakshmi Narain Singh, for the Opposite 
Party. 

JUDGMENT. 

ATKINSON, J.—This application comes before 
us in revision under section 115 of the Civil 
Procedure Code against an order of the 
learned Munsif, dated the 3rd of November 
1917, refusing an application for review of a 
judgment passed by the learned Munsif on 
the 29th of May 1917. The action was one 
for rent, and the rent sought to be recovered 
was in respect of the years 1320 to 1328. 
The plaintiffs claimed that the rate of rent 
was Rs, 124 odd per annum; the defendants 
ou the other hand contended that the rate of 
rent payable was only Re. 64 odd. The 
plaintiffs’ casawas based upon an entry in 
the Record of Rights, which disclosed that the 
rent as recorded was Rs. 124 odd. On the 
other hand there was a proceeding under 
section 106 of the Bengal Tenancy Act in 
which the Settlement Officer found that the 
rate of rent actually payable was Rs. 63. No 
appeal appears to have been taken from the 
order of the Settlement Officer in the section 
106 proceeding by either party, and, therefore, 
the order of the Settlement Officer would 
appear to be final and conclusive as between 
the parties to that proceeding. There have 
been previous rent suits between the same 
parties. A suit for rent was decreed by the 
Subordinate Judge inthe year i9i2upon the 
basis of the order of the Settlement Officer. 
That decree was subsequently set aside by an 
order of the Calcutta High Court; and their 
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Lordships in that case suggested to the 
parties that the proper course to adopt would 
be ta have the Settlement Offiser’s order 
reviewed; bat notwithstanding the intimation 
that was given by their Lordships neither 
party did anything fo impeach or challenge 
the order of the Settlement Off ser ; hence the 
difficulty that hes arisen. With the above 
suggestion the learned Judges of the Calcutta 
High Courtremanded the case to the Sub- 
ordinate Judge who on the 12th of February 
1916 affirmed the desision of the Mansif 
awarding a desree to the plaintiffs at the rate 
of Rs. 124 odd per annum. That decision 
same before us in sesond appeal; and while 
that second appeal was pending, the judg- 
ment now complained against was passed on 
the 29th of May 1917. Our judgment was 
pronounced on the llth of July 1917 and by 
that judgment was confirmed the order of the 
lower Appellate Court on the ground that it 
was only a judgment for rent for the years in 
suitand no more; and thata judgment in a 
rent suit did not in point of law amount to an 
estoppel and did not accord with the prinsi- 
ples of res judicata unless the rent was payable 
uta rate stipulated by contract, We also 
intimated in our judgment that we thought 
that great weight should be attashéd to the 
order made by the Settlement Ofizer in the 
section 106 proceeding. After our judgment 
was pronounced the defendants in the rent 
suit, who are the present petitioners before 
us, applied tothe learned Munsif to review 
his order, dated the 29th of May 1917. At 
the time that theapplication for review was 
filed, the learned Munsif who had tried the 
case had left Arrah and was succeeded by the 
present Munsif Mr. Syed Hasan. Mr. Syed 
Hasan considered that in pursuance of the 
provisions of Order XLVII, rule 2, he, not. 
having been the Judge who tried the snit, 
had no jurisdiction to entertain the present 
application for review, as the application 
presented to him did not some within the 
four corners of the rule. He held that no 
new or important matter had been discovered, 
and that there was no clerical or arithmetical, 
error such as to justify him in interfering 
with the order of his predecessor, The 
gronnd upon which the petitioners based their 
application for review was that new and 
important matter had come into existence in 
the shape of our judgment and that that 
judgment was material in considering what 
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were the relative rights of the parties. The 
learned Munsif, however, appears to have 
failed to appreciate the nature of the new and 
important matter indisated by Order XLVII, 
rule 2, Clearly our judgment was a new and 
important matter which he should have 
properly considered with a view to ascertain- 
ing whether or not it afforded sufficient ground 
for re-considering the order which had been 
previously passed on the 29th of May 1917. 
The learned Munsif has also clearly fallen 
into an error in two other respects. He has 
held that the judgment of the Subordinate 
Judge of the 12th of February 1916 amounts 
to res judicata so far as that judgment estab- 
lishes that the rate of rent payable by the 
defendants is Rs. 124 odd per annum. 
Clearly in holding that that judgment 
amounted to res judicata between the land- 
lord on the one hand and the tenants on the 
other the learned Munsif fell into an error. 
A deoree in a rent suit is not res judicata as to 
the rate of rent payable for years other than 
the years covered by the decree, Another 
error which the learned Munsif has made is 
as regards the weight to be attached to the 
order of the Settlement Officer. He considers 
that it has very little weight because it is 
founded on a judgment of the Subordinate 
Judge which was subsequently set aside by the 
Calentta High Court. That is obviously an 
error, because though the Settlement Officer’s 
order may have been based npon an order 
of the Subordinate Judge which was set 
aside, yet it has, by lapse of time, crystallised 
into a binding desree between the parties 
and, thersfore, is entitled to great weight, 
We think, therefore, that the view which 
the learned Munsif took of Order XLVII, 
rule 2, is erroneous andthat there was new 
and important matter in the shape of our 
judgment which he should have consider- 
ed having regard to the legal directions 
contained therein. We feel, therefore, that 
we must set aside the order of the 
learned Munsif dated the 3rd of November 
1917 and direct him to re-try the whole 
oase, The original decree of the 29th of 
May 1917 is also set aside and the 
learned Munsif is direcied to re-hear the 
whole case, having due regard to the order 
of the Settlement Officer which has 
orystallised into a binding deoree between 
the parties; and also bearingin mind that a 
rent-deoree is not res judicata upon the 


INDIAN CASES. 


317 


question of the rate of rent payable in respest 
of years other than those covered by the 
decree. This application is accordingly 
allowed with costs, hearing fee one gold 
mohur, 


Moutick, J.—lQ agree. The question 
whether a decision as to the rate of rent 
operates asres judica’a depends on the frame 
of the issue. Here the order of the High 
Court did not permit the Subordinate Judge 
to determine anything more than the rent of 
the years in suit. 


Appeal allowed. 


CALCUTTA HIGH COURT, 
APPEAL FROM APPELLATE Decrer No, 310 
or 1916, 

Maroh 7, 1918, 
Present:—Mr. Justice Richardson and 
Mr. Justice Walmsley. 
GABINDA CHANDRA GHOSE BISWAS 
ANS f THERS— PLaINTIFeS——APPELLANTS 
VETSUS 
NANDADULAL SUT—~Derenpast— 
RESPONDENT. 


Licensee— Ejectment, suit for—Notice to quit, whether 
mecessary. 


In order to maintain a suit forthe ejectment of a 
licensee, a notice to quit is not necessary even where 
the ae has erected huts upon the land. [p. 318, 
col. 1. 

Appeal against the decree of the Sub- 
ordinate Judge, 2nd Court, Tipperah, dated 
the 23rd September 1915, reversing that 
of the Munsif, 2nd Court at Kasba, dated 
the 23rd July 1914. 


FACTS appear from the judgment. 

Babu Upendra Kumar Roy, for the 
Appellants, argued that a mere licensee 
was not entitled to any notice. Doe d, Knight 
Quigley (1). 

Babn Netish Chandra Lahiry, for Babu 
Arun Kumar Ghose, for the Respondent, con- 


. tended that there were two distinct class as of 


(1) (1810) 2 Camp. 505; 11 R. R. 780. 


bis 
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cases, the first one being of ordinary 
licensees who had erected no structures on 
the land and the other that of licensees 
who had, in acting upon the license, 
erected structures of a permanent nature 
on the land. The present case fell under 
the second head, inasmuch as the respondent, 
who had been found to be a licensee, was 
brought upon tle land and led to erect 
katche huts thereon; and as auch the 
licensee was entitled to notice. Vide Aldin v. 
Latimer Clark, Muirhead and Oo. (2), Winter 
y. Brockwell (3), 

Thus Doed, Knight v. Quigley (1) cannot 
apply to the present circumstances. 

It was not disputed that the licensee had 
actually been led to ereot katcha huts. It 
has been held that katcha huts may bs 


permanent structures. Nustr-ul- Zaman Khan 
y. Azim-ullah (4). 
JUDGMENT. 
Riosarvson, J.—This appeal arises out 
of a suit brought by the plaintiffs for 


the purpose of ejecting the defendant 
from certain homestead land in his pos- 
session, The ease for the plaintiffs was 
that the defendant was a licensee and was 
not entitled to any notice to quit. The 
plaintiffs nevertheless alleged that: they 
had served a notice to quit. The defense 


raised by the -defendant was that -he was. 


in possession ofthe land as the plaintiffs’ 
tenant. Both the Courts below have con- 
curred in finding that there is no relationship 
of landlord and tenant between the parties, 
Apparently when the defendant obtained 
possession, there was some talk of a lease 
- being granted to him but the negotiations 
- come to nothing. The first Court further 
found that the notice to quif had been 
served and desreed the suit allowing the 
deferidants two months’ time to remove 
the huts which he had erected. There is 
nothing to show that these huts were in 
any sense of the term permanent structures, 
In the lower Appellate Court the learned 
Subordinate Judge, though, as J have said, 
he concurred with the Munsif that the defend- 


(4) (1894) 2 Ch. 437: 63 L. J, Ch. 60158 R. 852; 71 
L, T. 119; 42 W, R. 453. 

(3) 11807) R East 303; 103 B. R, 359; 9 R. R. 454. 

(4) 2R A. TAL at p.742 3 A, DJ. 765 A. W.N. 
(16506) 216. 
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ant was not a tenant, nevertheless held 
that he was entitled toa notice to quit and 
that no notice had been served. In my 
opinion on the facts found the defendant 
is a mere licensee and in the words of Lord 
Hllenborough in Doe d. Knight v. Quigley (1), 
“If this was a tenure of any aort it was 
a tenancy at sufferance and a notice to 
quit was nnnecessary.”? Whether, therefore, 
any notice to quit was served or not, I 
agree with the learned Munsif that the 
plaintiffs are entitled to possession of the 
land. an the circumstances Iam of opinion 
that the judgment and decree of the 
Subordinate Judge should be discharged 
and the decree of the Munsif restored, with 
this modification that the time allowed for 
removing the huts should be extended for 
a period of two months from the date of the 
arrival of the record in the Trial Court. We 
make no order as to costs. Let the record 
be sent down as soon as possible, 

WALMSLEY, J.—I agree. 

Record sent down, 


PATNA HIGH COURT. 
Seconp Ouvir Appgat No. 737 or 1917. 
March 23, 1918. 

Present: —Mr. Justice Mullick, 
SUGRILVE MISSER— DEFENDANT — 
ÅPPELLANT 
TEOrSĊusS 
JOGI MISSIR AND OTHERS— PLAINTIFFS— 


Respox Dents. 

Civil Procedure Code (Act V of 1908), s 11—Res 
judicata —Pro forma defendant against whom no relief 
48 clatmed, position of. 

The decision in a case does not operate as res 
judicata against a proforma defendant who was not 
a necessary party to the suit and who was impleaded 
not because any relief was claimed against him, bub 
because he might assist the Court in the ad judication 
of the claim against the real defendant. [p. 820, col. 1.] 


Appeal from a decision of the Subordinate 
Judge, Shahabad, dated the 28th April 1917. 


Mr. Nirsu Narain Singh, for the Appel- 
lant, 
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Mr, G. O. Pal, for the Respondents. 

JUDGMENT.— This appeal arises out of 
‘a suit for redemption in respect of 4:76 
neres of land alleged to constitute a raiyat 
holding, which was mortgaged by Ramgolam 
Misser and Ramdeni Misser, the predecessors 
of the plaintiffs, to one Rameshwar who 
is alleged to be the predecessor of the 
defendants. The suit was contested by 
‘defendant No. 1, who denied that Rameshwar 
was joint with him and asserted that the 
“holding had always belonged to him and 
that Rameshwar never had any interest 
‘therein, 


The Munsif found that the defendants 
had entéred into possession through Ramesh- 
war on the strength of the zurpeshgt 
mortgage and that the allegation that 
«the defendant had title to the holding 
was false. At the same time the learned 
Munsif ‘found that in or about 1901 the 
Maharani of Dumraon, the admitted land- 
lord, attempted to attash and sell certain 
lands, which included a part of the present 
holding, in execution of a decree for arrears 
of rent obtained by her against the present 
plaintiffs. The defendant No, 1 thereupon 
brought a title suit against the Maharani 
joining the present plaintiffs as pro forma 
„defendants and obtained a declaration in 
1802 that a part of the land, which was 
about to be attached and which corresponds 
to plots Nos. 74, 76, 77, 148, 154, 162, 


164, 168, 149 and 175 in the present: 


suit, was not liable to be attached on the 

ground that he had raiyati interest there- 
in. “The learned Munsif was of opinion 
that this decrees was res judicala between 
the defendant No. 1 and the plaintiffs, 
and, therefore, the plaintiffs were not entitled 
to recover these plots in the present suit, 
The ‘learned Munsif also found that since 
1901 the defendant No. 1 had been asserting 
a right as occupancy raiyat in respect of 
these plots adversely to the plaintiffs’ 
title as mortgagors and that, therefore, the 
suit in respect of these plots was also barred 
_ by limitation. 


The learned Subordinate Judge in appeal 
agreed with the Munsif that the defendants 
got possession 8S mortgagees and that they 
had failed to prove that any part of the 
lands in suit was the first defendant’s ancient 
occupancy! holding. He also held that the 
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Munsif’s decisions with regard to res judicatu 
and limitation was incorrect and he gave 
ihe plaintiffs a desree entitling them to 
redeem the whole of the lands in suit on 
payment of asum of Rs, 160, 


the learned 
defendant-appellant before 


The first point urged by 
Vakil for the 


me is that the learned Subordinate 
Judge was wrong or the point of res 
judicata, 


Now I have to observe at the outset 
that the learned Vakil has not supplied 
me, as required by the rules of this Court, 
with any copies of the translations of the 
plaint, written statement, decree and jadg- 
ment upon which he relies for this part 
of his argument. It is almost impossible 
to deside whether a former judgment is 
ves judicata unless we have all the plead- 
ings befoie us. I have, however, with the 


learned Vakil’s assistance examined the 


vernacular plaint and the judgment in the 
suit of 190l, upon which the learned 
Vakil relies and which areon the record 
of the case before me. It appears from 
these documents that the defendant No. 1 
claimed no relief against the present 


> plaintiffs, who were impleaded as pro forma 


defendants. It was not alleged in the 
plaint that he had any sause of action 
against them. His suit was directed 


Maharani of Wumraon who 
was defendant No. l, and he desired to 
establish tbat he and not the plaintiffs 
was the tenant under the Maharani. He 
had a canse of action against the Maharani, 
namely, that the Maharani had obtained 
a decree for arrears of certain lands 
alleging them to be the holding of the 
present plaintiffs. There is a faint allegation 
in the plaint that that decree was collusive, 
but there is no allegation that there was 
any collusion between the Maharani and 
the present plaintiffs. The suit was aimed 
at the Maharani for the purpose of setting 
aside the decree on the ground of frand, 
but in the absence of any specific allega- 
tion against the prc forma defendants in 
that suit that they were parties to the 
fraud and in the absence of any claim 
for relief as against them, it cannot be 
said that there was any queation directly 
and substantially in issue between them 
and the plaintiff in that suit, The present 
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plaintiffs were really not necessary parties 
at all and were impleaded, not because any 
relief was claimed against them, but be- 
cause they might assist the Court in the 
adjudication of the claim against the real 
defendant, the Maharani of Dumraon. It 
would seem that the position was so regarded 
by the present plaintiffs, for they took no 
trouble to appear in the suit. The Maharani 
of Dumraon did appear, but finally allowed 
the suit to be decreed without any sub- 
stantial contest. 

In my opinion the ease of Malhi Kunwar 
y. Imameud-Din (1) is somewhat similar 
to the case now before me. In that case 
the plaintiff in the first instance brought 
a suit for redemption of a mortgage 
against two sets of defendants, alleging 
that he had paid half the mortgage money 
to the second set and the remaining half only 
was due to the first set. The Court held 
that the second set of defendants had no 
concern with the land and that the whole 
amount of the mortgage-money was due 
to the first set and he ordered redemption 
on that footing. The plaintiff thereupon 
brought a sesond suit to recover from the 
second set of defendants what he had paid 
to) them on account of the mortgage, but 
it was held that the decision in the first 
suit did not operate as res judicata upon 
the point whether or not the second set 
of defendants were interested in the mort- 
gaged property, and that it was open to 
these defendants to re-agitate this matter 
as between themselves and the plaintiff 
in the second suit, I think therefore the 
decision of the learned Subordinate Judge 
on the pointof res judicata is correct and 
that if is not necessary for the present 
plaintiffs to set aside the decree of 1902 
before proceeding to redeem. 

The second point urged by the learned 
Vakil is that there is no clear finding by 
the learned Subordinate Judge that the 
lends in suit were not the ancestral 
occupancy holding of the defendant No, 1. 
lk appears that the case made by the 
defendant No. 1 before us is that he has 
succeeded to Rameshwar’s property as a 
distant agnate upon the death of Ramesh- 
war's son and that Rameshwar took a 


(1) 27 A. 59; 1 A. L. J. 868. 
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mortgage of the lands now in suit from 
persons who had no title to the same, 
The learned Munaif, kowever, clearly found 
that Rameshwar got info possession upon 
the strength of the zurpeshgi mortgage 
which was executed so far baok as 1883. 
He also found that the defendants got 
into possession through Rameshwar and 
that they were not in possession before 
the mortgage upon the strength of a 
title independent of that of Rameshwar. 
The learned Subordinate Judge, although 
he has not examined the evidence upon 
the point in any details, has come to the 
same conclusion, 

I am asked by the learned Vakil to 
remand the case for a fuller consideration 
of the evidence, bat I think it is unneces- 
sary to doso, having regard to the form 
that the litigation took in the Courts 
below. It would seem from the judgment 
of the learned Subordinate Judge that the 
defendants’ main attask was directed to 
the points of limitation and res judicata. 
The finding of fact, therefore, being con- 
clusive in second appeal, what is the position 
as regards limitation? The defendant No. 
1 is found to have no independent title 
and to have been always in occupation as 
a mortgagee. He was, therefore, in the 
position of a trustee in regard to the 
mortgagors and it was not open to him 
to set up any olaim of title adverse to 
their title. He could not, therefore, by 
adverse possession have acquired a pres- 
criptive title to plots Nos, 74, 76, 77, 
148, 154, 162, 164, 168, 149 and 175. 
The point of limitation, therefore, must 
fail. This disposes of all the points argued 
before me and the appeal is dismissed 
with costs. 


Appeal dismissed, 
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JAIPAL TEWARY V. TAPESWARL TEWARY, 


PATNA HIGH COURT. 
APPEAL FROM APPELLATE DECREE No. 331 
or 1917, 

December 3, 1917. 

Present: —Mr, Justice Jwala Prasad. 
JAIPAL TEWARY—PLAMNTIFE—APPELLANT 
versus 
TAPESWARI TEWARY AND OTHERS — 


Derenbants—RESPoN DENTS, 

Civil Procedure Code (Act V of 1908), s.2 (15), 
Sch. II, paras. 1, 3—Arbitration —Reference by Pleader, 
validity of—Pleader, authority of 

The position of a Pleader is that of an agent in 
relation to his client and his power is, therefore, creat- 
ed entirely by the vakalatnamah given to him by 
his client. [p 322, col. 2.] 

A Pleader has no right to compromise on behalf 
of his client unless expressly authorised to do so; 
nor is he empowered to refer a matter to arbitration 
except by an express authority in that behalf. A 
vakalain>mah in general terms is wholly insuficient, 
[p. 322, cols. t & 2] 

The words “all the parties interested” in paragraph 1 
of Schedule II of the Civil Procedure Code mean that 
all the parties interested in the litigation only need 
be parties to the application for reference to arbitra- 
tion. [p.322, col, 2.] 

It is a question of fact in each case as to who are 
the parties interested in the litigation. [p. 822, col. 2.] 


Appeal from a desision of the Sub- 
ordinate Judge, Shahabad. 


Mr. Paimeshwar Dayal, 
lant, 
Mr. Sivanandan Rai, for the Respondente, 


JUDGMENT.—The suit brought by the 
plaintif who is the appellant bere was 
dismissed by both the Courts below. 
Daring the pendency of the appeal before 
the Subordinate Judge an application was 
filed before the District Judge, on the 
9th December 1916, for a reference of the 
case to the arbitration of the persons 
named therein. This application has been 
signed by one Narain Lal who was the 
Pleader engaged on behalf of the defend- 
ants and by Babu Balbir Prasad Pleader 
on behalf of the plaintiff. The defendants 
Nos. 6 to 9 are described in the plaint 
as pro forma defendants. In the body of 
the plaint it is said that they were made 
defendants. to avoid any objection and 
that they need not appear. They did not 
contest the claim of the plaintiffs. As a 
matter of fact if appears that they did 
not appear at any stage of the case. The 
contest, therefore, was between the plaintiff 
and the other defendants who appeared in 
the case, 


for the Appel- 
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The petition referred to above was 
rejected by the District Judge on the 
ground that all the parties did not join 
in the application for referring the matter 
to arbitration. The appeal was dismissed 
by the lower Court on the merits after 
hearing the parties on the Sth January 
1917. 

This is an appeal against the judgment 
and decree of the lower Court, dated the 
Sth January 1917. No appeal was pre- 
ferred against the order, dated 9th Desem. 
ber 191¢, rejecting the application for 
referring the dispute to arbitration, The 
present appeal was filed on the 17th 
April 1917. It is doubtful whether there 
is any express provision in the Code of 
Civil Procedure for an appeal against an 
order refusing to refer to arbitration on 
the application of the parties under rule 3 
of the Second Schedule. If an order 
under rule 3 was appealable, then the 
appeal of the plaintiff against that order 
was barred by time. Section 104 of the 
Code of Civil Procedure makes certain 
orders passed by a Court regarding 
arbitration matters appealable, but it appears 
that an order under rule 3 does not 
some under any of the clauses mentioned 
in section 104, 

It was contended by the ~ learned Vakil 
on behalf of the respondent that it 
somes under clause (e) of section 104, but 
that clause apparently refers to an order 
passed under rule 18 of the Schedule, for 
it relates to a stay of suit when there 
is an agreement outside the Court to 
refer matters to arbitration, whereas 
rule 3 relates to the reference by the 
Court of the matter in difference in a 
suit pending in Court for final adjudication 


by the arbitrators appointed by the 
parties. If section 104 did not apply, 
there was no appeal from the order 


rejecting the application and hence there 
was no bar to the objection being taken 
in the present appeal, If on the other 
hand section 104 did apply, the objection 
sould be taken under section 105 in an 
appeal against the final decree as has 
been done in this case, for the result 
of the granting of the petition for 
reference to arbitration would affest the 
decision of the case and the decision of 
the arbitrators would have taken the 
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place of the decision of the lower Appel- 
late Court. Similar was thə view taken 


in the case of Ramautar Tewari vy, Deoki 
Tewari (1) and also in Datta v. Khedu 
(2). However be that as it may, it 


appears to me that the second appeal on 
behalf of the plaintiff should be dismissed 
upon another ground. 


The application fled before the District 
Judge referred to above praying for the 
reference of the case to the arbitrators 
for arbitration has not been signed by 
the parties themselves. The Pleaders of 
the parties who have signed the applica- 
tion do not appear to have had any 
express authority given to them by the 
powers-of.attorney or Vakalatnamahs filed 
in this ease. They had, therefore, no power 
to make this application on behalf of 
their clients. 


The power of a Pleader is defired i” 
the Vakalatnamah or  power-of-attorney 
given to him, A Pleader has no right to 
compromise on behalf of his client unless 
expressly authorised to do so; nor is he 
empowered to refer a matter to arbitration 
except by an express authority in that 
behalf. 

The principle appears to have been recog- 
nised in the case of Jagapati Mudaliar v. 
Ekambara Mudaliar (3) and in Thakoor Perehad 
y. Kalka Pershad (4). In the case of Ram- 
jiwan Ram v. Kali Charan Singh (5) it was 
'held tkat'a Pleader should not apply for an 
order for referring a case to arbitration 
unless he has been expressly authorised 
to do so. A VWakalatnamah in general 
terms is wholly insufficient. This ruling 
added further that where, however, a 
party on whose bebalf an application is 
signed knows about ib and acquiesces in 
it, he cannot raise an objection for want 


of authority to the Pleader afterwards. 
Well the first portion of the ruling 
supports the view that I have taken 


whereas there is nothing on the record to 
show that the parties in this case ac- 


(1) 29 Ind, Cas. £11; 37 A. 456; I3 A L.J. 653. 
(2) 11 Ind. Cas, 935; 83 A. 645; 8 A. L. J. 678. 
(3) 21 M. 2748 M. L.J. 40; 7 Ind. Deo. (x. 8.) 

550. 

(4) 6 N. W. P. HL C. R. 210, 

(5) 4A. L. J, 342; A. W. N. (1907) 139; 20 A. 429. 
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quiesced in the filing of the application. 
There are so many defendants in the case 
and so it is impossible to say whether 
all the defendants were present or they 
acquiesced in that application. As a 
matter of fact the parties had the appeal 
heard and desided by the Judge and in 
this Court the defendants contest the 
application for reference filed before the 
Judge. 


The definition of Pleader given in slause 
5 of section 2 of the Code of Civil 
Procedure makes it clear that the position 
of a Pleader is that of an agent in 
relation to his client and his power is, 
therefore, created entirely by the Vakalat- 
namah given to him by his client. 

In this case there is no express authority 
in either of the Vakalatnamahs filed on behalf 
of the plaintiff or the defendants to refer the 
matter to arbitration. I, therefore, hold 
that the application has been filed without 
any authority atall. Under rule lof the 
Second Schedule an application for an order 
for reference to arbitration must be made 
by all the parties interested and that ap- 
plication must bein writing. In this case 
there wasno application in writing made 
by the parties themselves nor by their 
authorised agents. The application was, 
therefore, rightly rejected by the lower 
Court. 


On behalfof the respondents it was also 
contended that all the parties to the suit 
were not made parties to the application 
for referenceto arbitration. This was the 
view taken by the learned Subordinate 
Judge. The point is a controversial one. 
Rule I, as it now stands, is different from 
the corresponding section 506 of the old 
Code of Civil Procedure. In the place of 
all the parties to the suit in the old Oode 
we have in the present Code “all the 
parties interested.” This obviously means 
that all the parties interested in the litiga- 
tion only need be parties to the application. 
It is a question of fact in each case as to 
who are the parties interested in the 
litigation. In the present case apon the 
pleading the defendants Nos. 6 to 9 do not 
appear to have been interested in the litiga- 
tion; they were expressly named as pro forma 
defendants and were made defendants with 
the express words that they need not 
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enter appearance in case they had no 
objection to the claim of the plaintiff. As 
a matter of fact they did not appear at any 
stage of the litigation. It is needless to 
say more upon the point, for, as already 
observed, there was no proper applicalion 
before the lower Court as required by 
the Second Schedule. It was argued, how- 
ever, on behalf of the appellant that clause 2 
of rule 1 of the Schedule requiring that the 
application shall be in writing is only 
direstory and not mandatory, and that the 
application may be made orally by the parties. 

Reliance has been placed upon the 
rulingin Abdul Hamid v. Riaz-ud-din (6) 
for the above contention. In that case the 
application was made orally by the parties 
who were identified by their respective 
Pieaders before the Court and their applica- 
tion wasredusced in writing by the Court 
itself, and the matter was thereupon referred 
under the orders of the Court to arbitration. 
The facts in that oase are quite dissimilar 
to the facts in the present case and in the 
particular circumstances of that case the 
requirements of the rule might be taken to 
have been complied with. I, therefore, hold 
that there is no substance in the contention 
of the learned Vakil for the appellant. This 
isthe oniy ground upon which the appeal 
has been pressed before me. 

The learned Vakil made a passing 
reference in the course of his argument 
that he was entitled to a modification of 
the decree of the Court below in that 
he should have been allowed a right of 
easement to go over the land of the 
defendants in order to repair his wall. 
This point does not appear to have been 
pressed inthe Courts below and there is 
no reference to itat all in the judgment 
of either Court. It has not been seriously 
pressed before me as well, and I do not 
think that there is any force at all in the 
contention, Apart from its having been 
raised at a late stage, it should not be 
permitted in second appeal unless there is 
a substantial ground for the new point to 
be raised. I, therefore, dismiss this appeal 
with costs. 

4 


Appeal dismissed. 
(6) 30 A. 32;4A.L, J, 691; A. W, N, (1907) 273. 
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ALLAHABAD HIGH COURT. 
Crvin Reviston No. 46 or 1917, 
July, 2 1917. 
Present:—Mr. Justice Piggott. 
RAM NATH—-PLAINTIFF—ÅPPLICANT 
VETSus 
SEKHDAR SINGH—Derenpant— 


Opposite Parry. 

Provincial Small Causes Courts Act (IX of 1887), 
Sch, H, Art, 8—-Suit against partner for share of rent, 
whether suit for rent--Jurisdiction of Small Cause 
Court. 

Defendant, in consideration of being admitted as a 
partner in the plaintiff's tenancy, agreed to pay to the 
latter a certain sum as his estimated share of the 
rent of the holding: 

Held, that the payment was not rent within the 
meaning of Article 65, Schedule II, of the Provincial 
Small Causes Courts Act, so that a suit for its 
recovery was cognizable by a Court of Small Causes. 
[p. 324, col. 1.7 


Civil ravision from an order of the 
Judge of the Court of Small Causes, 
Fatehpur. 

FAOTS.— Plaintif was 
certain land. He took the defendant in 
as a partner in the tenancy and they 
agreed to cultiyate the holding jointly and 
to divide the crops equally. The rent of 
the holding was estimated at Rs. 60 and 
defendant agreed to pay to the plaintiff 
Rs. 30 annually as his share of the rent. 
Defendant failed to make the payment 
and plaintiff thereupon instituted a suit 
for the recovery of the sum inthe Revenue 
Court, That Conrt held that the relation- 
ship between the parties was not that of 
tenant and sub-tenant and that, therefore, 
it had no jurisdiction to entertain the 
suit. The plaintiff then brought a suit to 
recover the sum in a Oourt of Small 
Causes. That Court, however, also declined 
to entertain the suit on the ground that 
it was a suit for rent and was, therefore, 
excluded from the cognisance of a Court 
of Small Causes by Article 8 of Schedule IT 
of the Provincial Small Causes Courts Act, 
Plaintiff applied to the High Court in 
revision. 

Mr. J. N. Mukerji, for the Applicant. 

Mr. Bhagwati Shunkar, for the Opposite 
Party, 


JUDGMENT.—This was a suit for money 
in a Court of Small Causes. That Court 
has refused to entertain if on the ground 
that it is not cognizable by that Court, 
being a suit for rent. It presumably 


the tenant of 


324 
BHAWANDAS FEROOMAL, FIRM OF V, MEGHRAJ. 
refers to paragraph (8) of the Second 
Schedule to the Provincial Small Causes 
Courts Act, IK of 13887. If it were 
a snit for rent at all it, would be cogniz- 
able by a Revenue Court- under the pro- 
visions of the Tenancy Act, andthe Reve- 
nue Court has already refused to entertain 
a claim for this money, though the defend- 
ant is not to blame for this, On the 
plaint as drafted the claim is for damages 
for breach of a contract. I set aside the 
order of the Court below and direst the 
Court to re-admit the suit on to its file 
of pending cases and to dispose of it accord- 
ing to Jaw. Costs here ‘and bitherto will 
abide the event. 
Application allowed; Oause remanded. 


-A 


SIND JUDICIAL COMMISSIONER’S 
: COURT. 

Sseonp Crvit Appear No, 28 of 1915. 
September 14, 1917, 
Present:—Mr. Pratt, J. C., and Mr. 
Hayward, A. J. C. 

Tus Firu or BHAWANDAS FHEROOMAL 
— APPELLANTS 
VETSUS 
MENGHRA AND OTHERS — RASPONDENTS. 

Execution—Instalment decree—Defauli—Acceptance 
of overdue instalments, whether evidence of waiver— 
Limitation. 2 

Where a decree provides for payment by instal- 
- ments subject to the condition of the entire decretal 
amount becoming payable at once on failure to pay 
any fixed number of instalments regularly, the mere 
acceptance of overdue instalments by the decree- 
holder is not of itself sufficient proof of waiver on 
his part to execute the deoree for the entire amount. 
[p, 324, col, 2,] 

Whether the payment and acceptance of an overdue 
' instalment is to be treated as a payment regularly 
made in satisfaction of the instalments due, so as to 
extend the period of limitation for execution of the 
decree, is a question of fact. [p. 324, col. 2] 

Appeal against the decision of the Joint 
Judge, Hyderabad. 

Mr, Fotehchand Asundomal, for the Appel- 
lants, 
~ Mr. Tejumal Hassomal, for the Respond- 
ents, 
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JUDGMENT. 

Pratt, J. C.—This is a sesond appeal 
from an order made in appeal by the 
Joint Judge of Hyderabad, dismissing the 
appellants’ application for execution of an 
instalment decree made on the 5th Novem- 
ber 1909. The decree’ provided for 
payment of a decretal sum of Rs. 1,800 
by instalments of Rs. 35 per mens2m, 
the first instalment being payable on 13th 
November 1909. The appellant alleged that 
he bad received the sum of Rs. 300 by 
9 different payments of Rs. 30, Rs 40, and 
Rs. 50 between the 2nd January 1911 and 
24th December 1912. The darkhast was 
dismissed as time-barred because the deoree 
provided that when 3 consecutive instal- 
menis fell due the defendant should pay 
the decretal money at once. This defanlt 
had, cn the appellants’ own showing, oc- 
curred in January 1910. The point raised 
in appeal is that the appellants had waived 
their right to enforse the default pro- 
vision in the decree. Ithas been held that 
the mere acceptance of overdue instalments 
is not of itself sufficient proof of waiver, 
see the case of Kashiram v, Pandu (1) 
and Kimatraz v, Wadero Sher Mahomed 
Khan (2). There is no other evidence 
of waiver in this case beyond the acg- 
ceptance of overdue instalments and the 
fact that the appellants are now seeking 
to enforce the same provision in the decree 
is not consistent with the plea that they 
had waived it. The question whether the 
acceptance of overdue intstalments has the. 
effect of extending the priod of limitaticn is 
one which was decided here as in the High 
Court of Bombay on the doctrine of mutual 
estoppel and the question here is, 
whether by paying and accepting these 
instalments, parties understood that they 
were to proceed on the footing that 
these Rs. 80) were to be treated as 
having been paid regularly in satisfaction 
of the first 8 or 9 instalments. This is 
really a question of fast, The lower 
Courts have come to the ~ conclusion that 
no such estoppel was worked because the 
first payment was made 14 months after 
the first instalment + was due and the 
payments were not made regalarly or in 


(1) 27 B. 1; 4 Bom. L. R. 688. 
(2) 25 Ind. Cas. 988; 8 5, L, R. 63, 
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sums which were equivalent of any one 
instalment or a multiple of any one 
instalment. This is a finding of fact 
with which we cannot interfere in seeond 
appeal, 

We accordingly 
the lower Court and dismiss 
with costs, 


confirm the deoree of 
this appeal 


Appeal dismissed, 


PUNJAB CHIEF COURT. 

Seconp Civic Appear No. 2883 or 1915. 
February 2, 1918. 
Present:—Mr. Justice Leslie Jones. 
Musemmat SEOTI an anorasr— 
PLAINTIFFS— APPELLANTS 
VETSUS 
BHAGIRATH AND ANOTRER— 

DEFENDANTS—RUsPONDENTS, 

Limitation Act (IX of 1908), s. 10~Trust—Assign- 
ment of land—Suit for possession—Linvitation. 

Where as the result of a mutual arrangement 
plaintiff assigned some land to the defendant who 
was to remain in possession of it taking profits and 
bearing loss until the termination of the assignment: 

Held, that a suit to recover possession of the land 
by the plaintiff was governed by section 10 of the 
Limitation Act. [p. 326, col. 1.] 

Second appeal from the desree of ths 
Additional Judge, Kangra, dated the 14th 
July 1915, reversing that of the Munsif, 3rd 
Class, Kangra, dated the 17th of May 1915, 
decreeing the olaim. 

Mr. Mukand Lal Puri, for the Appellants. 

Bakshi Tek Chand, for Bhagirath Re- 
spondent. 

JUDGMENT.—This suit telates toa small 
property in Tika Kachher, Dhakhli Ghorkari, 
a village in the Kangra District. 

According to a statementin the Record 
of Rights of 166S the then owners had 
assigned it three years previously to the 
predesessors-in‘interest of the present 
defendants, who were in possession as 
assignees according to mutual arrangement 
and would so continue taking profit and 
bearing loss until the assignment terminated. 
The assignors were shown in the proprietary 
column of tbe records as tafwiz kunindgan and 
the assignees were shown in the same column 
as mufawwaz alaihim, The same entries re- 
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appeared in the Settlement of 1891 and again 
in that of 1910. 

In 1914 the plaintiffs ag representatives 
of the original assignors applied for mutation 
in their own favour and on their application 
being refused by the Revenue Offiser institut- 
ed the present suit for possession. 

In the Court of the Munusif they obtained 
a decree but on appeal their suit was dise 
missed by the Additional Judge. They have 
now preferred a second appeal to this Court. 

The question is whether the suit 
ig one governed by section 10 of the 
Limitation Act. Counsel for the appellants 
relies on Mitra Lal Sahi v. Rajib Lochan 
Joshi (1). That was a case in which 
oertain land had been left by the owners 
in the custody of another person, on the 
oondition that it should be restored to 
them or their representatives whenever 
either should demand it and it was held 
that the trast originally granted was not 
a oustrustive but an express trust, to 
which sestion 10 of the Limitation Act 
applied, 

Counsei for the respondents has cited 
Roshan ud-Din vy. Fatta (2), Shera vy. 
Qutba (3), Fazl Din v. Shah Muhammad 
(4), Dhan Singh v. Har Narain (5) and 
Barkat v. Daulat (6). All of these were 
cases in which if was urged that the 
persons in possession were holding as 
trustees, because if had been laid down in 
the Records of Rights that when the 
absentees returned and wanted the land it 
would be restored to them. It was gon- 
sistently held that entries of this kind did not 
constitute a trust and it was held that the 
defendants had acquired adverse possession 
after abandonment of the original owners. 

In none of the cases, however, was 
there any indication that the persons in 
possession had obtained the land as the 
result of an arrangement with the original 
owners. Rather they had taken possession 
ag the result of an abandonment which had 
already oostrred. Under such circumstances 
obviously no trust is created, bnt in the 


(1) A. W. N. (1905) 89; 2 A. L. J, 247, 

(2) 78 P. R. 1876. 

(3) 38 P. R. 1878. 

(4, 141 P. R. 1883. 

(5) 3 Ind, Cas, 599; 85 P, R, 1909; 135 P, W., R, 


1909. 
(6) 4 A. 187; A. W. N. (1882) 3; 2 Ind. Dec. (wn. 8.) 
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present case it is clear that the possession of 
the defendants was the result not of abandon- 
ment but of what is expressly described as 
a mutual agreement and one which dated 
from the time when the defendants first 
obtained possession. For these reasons the 
present case is distinguishable from those on 
which Counsel for the respondents has relied. 
Here there is an express trust, the land 
having been made over to the assignees to 
hold for the assignors, 
` I hold, therefore, that the suit is within 
time, and accepting the appeal, set aside 
‘the decree of the lower Appellate Court 
and restore that of the Munsif, The plaint- 
iffs will get costs throughout. 


Appeal accepted, 


PATNA HIGH COURT. 
APPEALS FROM APPELLATE DROREES 
Nos. 1465 ro 1471 or 1916. 
February 12, 1918, 
Present:—-Mr, Justice Roe and Mr. Justice 
Jwala Prasad. 
Raja DHAKESWAR PRASAD NARAIN 
SINGH AND anotaer—P arntireys— 
APPELLANTS 
VETSUS 
POOKHAR PANDAY AND OTHERg—. 
Drvenpants—-Responpenrs, 

Civil Procedure Gode (Act V of 1908), s. 11—Res 
judicata—Refusal of Court to decide issue, 

There can be no res judicata under section 11 of 
the Civil Procedure Code unless the issue was heard 
and finally decided by the Court. [p. 827, cols. 1 & 2.] 

The refusal of the Court to determine an issue 
raised in a case does not operate as res judicata in a 
subsequent suit, [p. 328, col. ż.] 

Appeals from a decision of the District 
Judge, Gaya. 

Messrs. Gangadhar Dasand G, D, Singh, for 
the Appellants. 

Mr. Katlash Pati, for the Respondents. 

JUDGMENT. 

Jwala PRASAD, J.—These appeals arise out 
of suits for rent brought by the appellants 
against the respondents for the years 1317 


to 1320 Fask. The claim for 1317 and 
1318 was bhaoli and nagd?. The Subor- 
dinate Judge decreed the claims in all the 
suits in part. The learned District Judge 
in appeal further reduced the claim for 
the years 1819 and 1320 to the amount 
admitted by the defendants-respondents. 


As regards the claim for bhaolt rent for 
1317 and 1318, the learned District judge 
set aside the decree of the Subordinate 
Judge and dismissed the suit on the ground 
that the claim was barred by the principle 
of res judicata. The plaintifis have, there- 
fore, come to this Court in second appeal. 
The following contentions have been raised 
on their behalf:— 

(1) That the learned District Judge 
wrongly applied the principle of res judicata 
to the claim for 1317 and 1318. 

(2) That the learned District Judge 
should not have allowed bhaolé rent for 
1319 and 1820 according to the admission 
of the defendants, but should have allowed 
the amount determined by the Subordinate 
Judge. 

The amount of nagdi rent allowed by 
the District Judge in respect of the years 
1319 and 1320 has not been disputed in 
this appeal. 

As to the second contention, the District 
Judge has recorded a olear finding of faot 
that the plaintiffs had given no definite 
idea of the amount of ontturn. This 
finding has been arrived at upon the 
consideration of the plaint and the evidence 
given in the case, notably of the Patwari 
who admitted in his evidence that no 
appraisement or even detailed estimate of 
the crop was made in respect of the lands 
of the tenants sued. There is absolutely no 
reason why this finding should be disturbed 
in second appeal. This disposes of the 
contention of the appellants so far as the 
claim for the years 1319 and 1420 is econ- 
cerned. 

The first contention of the appellants 
deserves a more careful consideration. The 
principle of res judicata has been applied 
upon an earlier decision in Title Suit No. 
87 of 1912 by the then Subordinate Judge 
of Gaya, Babu Prayag Nath, of the claim 
of the plaintiff in respess-.of the years 
1317 and 1318, In that suit the finding 
of the Subordinate Judge was as follows;— l 
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“It is, therefore, impossible to ascertain in 
these suits the quantity and kind of crops 
in defendant’s bhaolt lands. The determina- 
tion of the question involved inthis issue 
No. 4 must be left for separate rent suits 
to be hereafter brought by the plaintiff”. 


The judgment was concluded in the follow- 
ing words: — 

“That the plaintiffs’ claim for rent of 
bhaolz land be dismissed leaving the plaintiffs 
at liberty to sne for the rent of such land.” 
The decree prepared in the suitalso contains 
the same words. 

The defendants in that oase went in 
appeal to the High Court and objested to 
the aforesaid order of the Subordinate 
Judge giving liberty to the plaintiffs to 
bring another suit for the rent for the 
years in slaim. The ground taken in the 
memorandum of appeal is as follows: — 


“That the plaintiffs not being able to 
prove their claim the lower Court should 
have dismissed it and was not justified in 
orcering that the plaintiffs were at liberty 
to bring another suit for its resovery, 
specially when no such prayer was made 
by the plaintiffs”. 

Upon the above point taken in appeal, 
his Lordship of the Caleutta High Court 
(Fletcher, J.) observed as follows: — 

“The lower Court has left the question 
as to theamount of rant open to ba settled 
in any future sait that may be brought 
by the parties. We do not express any 
opinion as to whether the Judge had or 
had not the power of giving the plaintiffs 
the liberty to withdraw from the suit so 
far as that claim is concerned. That 
must be desided in proper proceedings that 
the plaintiffs may choose to instifate”. 

The result was that the order of the 
Subordinate Judge leaving the question to 
be decided in another suit by the plaintiffs 
remained undisturbed by the High Court. 
I do not think the plaintiffs are precluded 
from laying their present claim for the 
bhaoli rent for the years 1317 and 1318 
by reason of the above order of the 
Subordinate Judge in their former suit. 
Although an issue was raised in that suit, 
yət the Subordinate Judge rightly or wrongly 
did not decide the issue and there can be 
no res judicata under section LL unless the 


issue was “heard and finally decided” by 


the Court. This is an essential condition 
for the applicsstion of the principle of res 
judicata. 

The learned District Judge has relied 
on Sukh Lal v. Bhikhi (1). But in that 
case it was held upon evidence that the 
plaintiff was entitled to one-third share of 
the land in suit. The issue abont the 
title of the plaintiff was decided and de- 
termined; yet the Munsif wrongly dismissed 
the suit, adding that his order will not 
prevent the plaintiff from instituting an- 
other suit for the one-third share decided 
in his favour. The second suit by the 
plaintiff brought for possession of the one- 
third share was held barred by res judicata 
on the ground that his title was deslared 
and desided in the first suit and that the 
Munsif wrongly dismissed the whole claim 
instead of granting him relief in respect 
of one-third interest to which he was 
entitled and the plaintiff could rectify the 
decree by a review or an appeal. It was 
pointed out by Mahmud, J., that “ where 
an issue has been raised and evidence 
received and adjudication arrived at, the 
suit does become res judicata”. This ruling, 
therefore, does not apply to the present 
case, inasmuch as although an issue was 
raised there was no adjudication arrived 
at by the Subordinate Jadge in the first 
suit. 

The present case ia rather similar to the 
case of Ram Oharan Buhardar y. Reaz-ud din 
(2), where the Courts declined to decide 
the issue and dismissed the plaintiff’s suit 
without prejudice to his right to bring a 
fresh suit for possession of the same lands. 
Tt was held that what “was left undecided 
in the former suit cannot be said to have 
been heard and finally desided within the 
meaning of section 13 of the Code”. The 
following observation in that case applies 
to this case as well:— 


“It may be that in the former suit both 
Courts ought, properly speaking, to have 
insisted on proper issues being raised, and 
to have tried those issues upon the best 
evidence that the parties sould adduce, 
But we are not prepared to say that the 
course taken by those Corrts was ultra 

GQ) 1A Dee. 
(x. s.) 548. 

(2) 10 ©. 856, 5 Ind. Dec. (x. 8.) 672, 


187; A. W. N. (1889) 13 6 Ind 
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vires, They considered, rightly or wrongly, 
that they were notin a position to try the 
main question in the cause,” 


In Langmead v. Maple (3) the plaintiff’s 
suit was dismissed without prejudice to his 
right to bring another suit, It was held 
that the subsequent action by the plaintiff 
was not barred by the principle of res 
(udicata. Willes, J., laid down that “the 
conditions for the exclusion of jurisdistion 
on the ground of res judicata are that the 
same identical matters shall have come in 
question already in a Court of competent 
jurisdiction, that the matter shall have been 
controverted and that it shall have been finally 
desided,” 

The above principle is affirmed by Lord 
Macnaghten in Sheosagar Singh v. Sita- 
ram: Singh (4), where his Lordship says as 
follows:— To support a plea of res judicata 
ib is not enough that the parties are the 
same and that the same matter is in issue. 
The matter must have been ‘heard and finally 
decided’.” 

That case is much stronger than the 
present one, as in that case the plaintiff's 
suit was dismissed on merits by the Sub. 
ordinate Judge and in appeal the High 
Court, while dismissing the case, withheld 
any decision on the issue concerning the 
merits of the case, There can be 
no res judicata when the question is 
left open: vide Gungabishen Bhugut v, 
Raghoonath Ojha (5), QOhunder Ooomar Mitter 
y. Sib Sundari Dassee (6) and Ghurpheknt v. 
Purmeshor Dayal Dubey (7). 

Inthe Privy Council case of Parsotaw Gir v. 
Narbada Gir (5), where the plaintiff’s suit was 
dismissed by the High Court of Allahabad 
leaving it open to the plaintiffs to institate 
a fresh suit, if was held by their Lordships 
of the Privy Council that the former judg- 
mént did not operateas res judicata, on the 
ground that the Judges in the former suit did 


(3) (1865) 18 C. B. (N. s.) 256; 144 E. R. 441; 11 
Tir. (N. s.) 177; 12 L. T. (N. 8.) 143; 13 W. R. 469; 144 
R. R. 482. : 

(4) 24 I. A, 50 at p. 58; 24 O. 616; 1 0. W. N. 297; 
"Sar P, C. J. 124; 12 Ind. Dec. 'N. s ) 1079. 

(5) 7 0. 331; 9 C. L. R. 34; 3 Ind. Deo. in, s.) 794, 

(6; 8 0. 631, at p. 632; 11°, L. R. 22; 4 Ind Dec. 
(N. s.) 406. 

(71) 60. L.J 653. 

(8) 21 A. 505; l Bom. L. R. 700; 30. W.N. 517; 
26 1. A. 1753: 7 Sar. P. O. J 588; 9 Ind. Dec. (N. 8.) 
1028, 


not intend to decide anything as between the 
parties and left it open to the plaintiffs to 
institute a suit against the defendant. 

As to the contention about the order of the 
Court giving the plaintiff liberty to bring 
another suit it was answered by their Lord- 
ships of the Privy Council in the follow- 
ing words:— 

“ The question is not whether the judg- 
nent of the High Court in 1888 was right, 
but whether it did or did not finally decide the 
...qnuestion as between Nepal Gir and Narbada 
Gir. It would be acontradictionin terms to say 
that the Court had finally desided the matters 
which it expressly left ‘antoushed and un- 
decided.’ ” 

The learned District Judge has tried to 
distinguish the aforesaid Privy Council ruling 


-on the ground that “The Privy Counsil had 


before it two unintelligible judgments and, 
therefore, it was not possible to say with 
certainty that the question at issue in the 
second suit had been at issue in the first 
sait,” This is not the ground upon which 
their Lordships of the Privy Counail held 
that the principle of res judicata did not 
apply. , 

The ground was that the question was 
left undesided as is clear from the following 
words :— 

“One thing, however, is plain; the learned 
Judges in 1886 did not intend to deside 
anything as between Napal Gir and Narhada 
Gir,” 

Their Lordships of the Privy Counoil in 
a recent case, Abdullan Ashgar Ali Khan vy, 
Ganesh Das (9), have held that the principle 
of res judicala did not apply where the Court 
of Appeal refused to determine the issue. 

16 is thus clear from the summary of the de- 
cisions referred to above that the refusal of 
the Court to determine an issue does not 
operate as res judicata. It dees not matter 
whether the Uourt was right or wrong in 
refusing to try the issue, or in giving 
liberty to bring another suit. The Code of 
Civil Procedure in section 11 has clearly laid 
down that the matter must have been “ heard 
and finally decided ” in order to apply the 
bar of res judicata to a subsequent sait, 


(9) 42 Ind. Oas, 969; 34 M. L. J. 12; 128 P. W. 
19:7. 22 M L.T. 451,22 O.W N 1213 P. L. 
381; 26 C. L. T. 568; 15 A, L.J. 839; 16 Bom. L. 
972; 7 L. W. 62; 132 P. L. R. 1917; (1918) M. W. 
7 (P. G.), 
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1, therefore, hold that the claim of the 
plaintiffs for the bhaoli rent of 1317 and 
1318 was not barred by raason of the de- 
cision in the former Sait No. 87 of 1912 
and that the plaintiffs are entitled to a decree 
for the amount of rent proved by them for 
the years 1317 and 1338. The case must, 
therefore, be remanded to the lower Appel- 
late Court to determine the amount of rent 
that the plaintiffs are entitled to for the 
years 1317 and 13i8 and to return its 
finding to this Court by the Ist April. 

Roz, J.—I agree thatit is not res judicata 
that the appellants are not entitled to any 
rent at all for the years 1317 and 1318, and, 
therefore, concur in the proposed order re- 
manding the sase for atrial of the issue; 
what amount is dne for the years 1317 and 
1318. I do not consider it necessary to 
decide at present whether anything at all 
was desided by the previous litigation. 

Case remanded, 


ALLAHABAD HIGH COURT. 
FULL *BENCH. 
ee wo Civtun APPBAL No. 357 or 1916. 
July 17, 1917. 
Present: —Sir George Knox. Kr., Ag. Chief 
‘Justice, Mr. Justice Tudball and 
Mr. Justice Rafique. 
MUHAMMAD FAIYAZ ALI KHAN— 
PLAINTIPE—ÀPPELLANT 


VErEUS 
BEHARI AND ANOTHER —Derenpants—— 
KESPON DENTS, 


Wajib-ul-arz, entry in, value of—Parjote, payment of 
— Suit to recover parjote, maintainability of. 
The wajib-ul-arz of a village recorded that every 


shopkeeper in the village was liable to pay parjote 


at a certain rate: 
Heid, that the entry pointed to the fact that the 
payment was based on agreemont and nob on custom 


and that being rent payable in kind under the terms. 


of the wajib-ul-arz it could be recovered by suit. [p. 
330, col. 1.) 


Second appeal froma decreas of the First 
Additional Judge, Aligarh, dated the Ist of 
Decemb2r 1915, confirming a decree of the 
Mansif, Balandshahr, dated the 25th of 
August 1915. 

Maulvi [gbul Ahmad, for the Appellant. 

Munsni Panna Dal, for the Respondents, 

JUDGMENT. -This appeal arises out of 
a suit brought by Nawab Mumtaz-ud- 
dagla Faiyaz Ali Khan, who in his plaint 
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sets himself out as, and who is further 
admitted to be, the sole Zemindar of the 
village to which this appeal relates. The 
respondents are inthe plaint described as 
the village Banias and as being shop- 
keepers in the said village. The plaintiff 
is claiming 12 maunds of cotton seeds or 
the value thereof. It ig true that in the 
plaint the plaintiff set out that there was 
a custom of such payment in the village. 
This amount of the seeds is payable for 
each shop oosupied by the Banias in the 
Bazar. But in the written statement, 
which was filed, we note that the veapondents 
themselves allagad tbat at the most the 
entry in the wajib ul-arz amounts to an 
agreement between themselyes and the 
plaintif, the terms of which expired at 
the end of the former Settlement of 1866. 
As the case went on, it is evident that the 
Courts below tried the question between 
the plaintiff and the defendants as a ques- 


tion of parjote, The Court of first 
instance held that the payment of this 
parjote was a custom proved. He says 


that it is parjote or ground-rent and not 
a cess and cannot be called illegal and 
the wajzb-ul-arz of 1866 isa good evidence 
of the custom set up by the plaintiff but 
the Court went onto hold that the custom 
had fallen into desuetude and dismissed 
the claim of the plaintiff. The plaintiff 
went in appeal tothe District Judge of 
Aligarh. That Court took a different 
view from the Court of the first instance 
and held that the custom to take ground. 
rent had uot been proved. It, therefore, 
dismissed the appeal. 

The plaintiff comes here in second appeal and 
the first plea taken by him is that the entry in 
the wajzb-ul-arz is a record of custom and 
proves the custom setup by the plaintiff. 
appellant, and a further plea is taken that 
in any case the  plaintiff-appellant is 
entitled to get a reasonable rent of the land 
in the possession of the defendants-respon- 
dents. We are of opinion thatthe word 
castom throughout has been wrongly used. 
In ease of an agreement between the 
plaintif and the defendants it can never 
be said fora momentthat the rent they 
paid was rent payable by forse of custom. 
The word used in the wajib-ul.arz ig Parjote 
and points to the fact that if the payment 
of anything from the respondents to the 
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appellant was due, it was a matter based 
upon some agreement in the first instance. 
At first sight the way in which this pay- 
ment wasto be made may strike one as 
somewhat strange, but it is not so strange 
as to be impossible. The definition of 
rent sanctions the view that rent may be 
something paid in cash and also something 
paid in kind. When this is borne in 
mind, we are of opinion that the lower 
Appellate Court has approached the evidence 
it had to consider from a wrong point of 
view. There is on the record the wajib-ul- 
arz of 1870. We had that wagib-ul-arz 
read to us and we see nothing in the 
language which will justify the inference 
that the matters recorded in paragraph 
two * were unlikely or improbable. We 
look upon that paper asa statement made 
fifty years ago, more or less, by a person 
who was qualified and had the knowledge 
necessary to make it. It is not a statement 
narrating a tradition, but it is a statement 
by a person possessing an interest and an 
existing right in the village. I is ex- 
tremely improbable that the person was 
making a statement to perpetrate a fraud 
or was making a statement which was 
false to be used fifty years afterwards. 
There was nothing to rebut that statement 
and we hold that the payment of parjote 
by the respondents to the appellant is 
proved thereby, 

We accordingly set aside the decrees of 
both the Courts below and decree the 
plaintif’s claim with costs in all Courts 
and future interest at the usual rate. 

Appeal decreed, 

* Reyaya bashinda deh se kiraya nuhin liya jata 

hat...... Aur babat paryjote...... bashindgan deh se 


batafsil zael liya jata hai: Babat parjote sal 
tamam; baggalan bazar ft dukan binaula ek 


PATNA HIGH COURT. 
Ssconp Orvik Appear No. 3460 oF 1913. 
August 3, 1917. 
Present:—Mr. Justice Mullick and Mr. 
Justice Atkinson, 

CHULHAI—ApesLiant 
versus 
BALA BUKSH SETH AND O0THERS— 


RESPONDENTS. 
Construction of document—~Sale-deed, whether can 
be treated as deed of gift on failure of consideration, 
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Where a deed purporting to be a deed of sale 
fails for want of consideration, it is not open to the 
Court, in the absence of any indicationin the deed 
itself, to treat it as adeed of gift. [p. 881, col. 1.] 

A deed must be construed by what appears within 
the four corners of the dooument itself and the 
Court cannot go outside the deed for the purpose of 
showing the intention of the maker. [p. 381, col. 2.] 

Ismail Mussajee Mookerdum v, Hafiz Boo, 10 C. W. 
N. 570; 3 A. L. J. 3853; 3 C. L. J. 484; 8 Bom L. R. 
379; 16 M. L. J. 166; 1 M. L. T. 137; 83 0. 773; 33 1. 
A. 86 (P. C.), distinguished, | 

Appeal against the decision of the Judicial 
Commissioner, Chota Nagpur, dated the 12th 
Jane 1913, reversing a decision of the Munsif, 
Hazaribagh, dated the 3lst May 1912. 

Mr, Atul Krishna Rai, for the Appellant, 
Mr, Jamini Mohan Mukerjz, for the Re- 
spondents. 


JUDGMENT.—The plaintiffs in this 
action seek a declaration that the defendants 
Nos. 1 to 4 have no right to share in the house 
forming the subjeat-matter of this suit. 
The facts shortly stated are that one Gopal, 
who was the common ancestor of the 
defendants, lived with his two grandsons, 
Hatim and Sern. The other members of the 
family had separated from him, to this 
extent, that they did not live with him and 
the daughters who were married resided in 
their own houses with their husbands. 
Gopal, who was a man of advanced age, 
resided with his two grandsons, Hatim and 
Sern, and itis alleged that on the 22nd 
April 1895, Gopal disposed of his interest in 
the two houses which he had by transferring 
them to Hatim and Seru. The kebala which 
was executed by Gopal appears on its face to 
be a deed of absolnte sale and the considera- 
tion money specified therein to support the 
transaction is the sum of Rs. 1C0. At the 
time that the deed was executed Hatim and 
Seru were quite young, and although they 
are described in the deed of sale as shop- 
keepers, the learned Judge on sppeal-seems 
to think that if was quite impoasible for 
Hatim and Seru to have had the means of 
paying the money specified in the sale-deed. 
Hatim got into difficulties and his creditors 
proceeded against him and obtained a decree 
andion foot of that decree proceeded against 
these two houses to realise the amount of 
their debt. In that execution proceeding 
Sem objected that the houses were partly 
his and that Hatim was only entitled toa 
half share in each house, Accordingly in 
that matter the Court was pleased to exclude 
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the share of Seru from the execution proceed- 
ings and the sale proceeded, and the plaint- 
iffs became decree-holder purchasers of 
Hatim’s interest in the houses alleged to have 
been conveyed by the deed of the 22nd of 
April 1895. 

Then the members of Gopal’s family other 
than Hatim and Seru appeared on the scene 
and contended that Hatim and Sern never 
got possession of the houses, that they did 
not form part of the property of Hatim and 
Sern and that, therefore, the plaintiffs got 
nothing by their purchase. 

Accordingly the contest lies between the 
plaintiff on the ore hand and the members 
of Gopal’s family other than Hatim and 
Sern on the other. The members of Gopal’s 
family claimed thatthe houses in suit formed 
their property and that the plaintiffs acquired 
no title at all by virtue of their purchase in 
the execution proceeding. 

Everything turns in this case upon the true 
construction of the deed of sale, dated the 
22nd of April 1895, 

The learned Judge has come to the gon- 
clusion that no consideration money passed 
atall, that Hatim and Seru had no means 
with which to pay Rs. 100 as consideration 
money; and that, therefore, the document of 
the 22nd April 1895 was inoperative 
as a deed of sale. The learned Judge, 
however, seems to think that although the 
deed is inoperative as a deed of sale, never- 
theless it was open to him in point of law to 
hold that the deed was a gift having regard 
to the intention of the party making it, 
Having oonsidered the matter carefully in 
view of the authorities cited, we think that 
the learned Judge was wrong in coming to 
the conclusion thatthe deed of the 22nd of 
April 1895 was a gift. The case of Ismail 
Mussajee Mookerdum y. Hofiz Boo (1) has 
been relied cn before us, but we are of opinion 
that the facts of that oase are distinctly 
distinguishable from the fasts of this case, 
In that case their Lordships were pleased to 
hold that althongh the deed in question 
was noton the face of it operative as a deed 
of sale, yet from its frame and from stirround- 
ing circumstances it was clear that the 
intention of the.donor in that case was to 


(1) 10 C. W, N. 570: 3 A. L. J. 858; 8 O. L. J. 484; 
8 Bom. L R. 879; 16 M. L. J, 166; 1 M. L. T. 1987; 83 
C, 773; 33 I, A. 86 (P. G.) 
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make a giff and not a transaction by way 
of sale and purchase. But in the present 
case we do not find one single word or one 
single fact which would Jead us to hold 
that the intention of the maker of the deed 
was to grant a gift. No such express or 
implied intention can be gathered from the 
deed itself. We are bound by the well-estab: 
lished principle of law thatthe deed must 
be construed by what appears within the four 
corners of the document itself and that we 
cannot go outsidethe deed for the purpose of 
showing the intention of the maker, Acting 
upon that general principle, we can find 
nothing in the deed which would justify the 
conclusion that the deed was a deed of gift. 
Accordingly we hold that the learned Judge 
was wrong incoming tothe conclusion he 
did; and that as no consideration passed to 
support the deed of sale dated the 22nd of 
April 1895, no title was acquired by Hatim 
and Seru in respect of the houses in suit and 
consequently the plaintiffs acquired nothing 
by their purchase. 

We would accordingly set aside the order 
of the learned Judge and allow this appeal 
with costs. 


Appeal allowed, 





PUNJAB CHIEF COURT. 
Seconp Civ Appeat No, 2646 or 1914, 
March 14, 1918, 
Present :-—Mr. Justice LeRossignol and Myr. 
Justice Wilberforce, 
GULAB— DEFENDANT-—ÅPPELLANT 
versus l 


BADHAW A—Ptaintivr— RESPONDENT., 

Registration Act (XVI of 3908), s. 17 (2) (vi)— 
Compromise embodied in proceedings of Court, whether 
compulsorily registrable—Party to compromise, whether 
can bring fresh suit—Estoppel. 

Where a compromise entered into by parties toa 
suit is embodied in the proceedings of the Conrt, it 
does not require registration. [p. 382, col. 1.] 

In a suit to recover possession of certain land the 
defendant pleaded that the plaintiff had served him 
with a notice of ejectment and he had brought a 
suit to contest the notice, whereupon the parties 
reached a compromise whereby the plaintiff ceded 
the land in dispute to the defendant andthe defendant 
withdrew his suitin the Revenue Court: 

Held, (1) that the compromise did not require 
registration and secondary evidence of its contents 
was admissible; [p. 382, col. 1.) 

(2) that by his admission of compromise before the 
Revenue Conrt the plaintiff having induced the 
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defendant to withdraw his snit in that Court, he was 
now To from bringing the present suit. [p. 332, 
col, 1. 


Second appeal from the deares of the District 
Judge, Lyallpur, dated the 10th October 
1914, reversing that of the Subordinate 
Judge, 2nd Class, Lyallpur, dated the 31st 
of March 1914, dismissing the claim with 
costs. 

Bakhshi Tek Ohand, for the Appellant. 

Mr. Gobind Ram, for the Respondent. 


JUDGMENT,~—In this case the plaintiff 
and the respondent are brothers and the 
plaintiff sues to recover one-third of a 
square from thedefendant. The defendant’s 
plea was that when the plaintiff had 
served him with a notice of ejectment, 
he had brought a suit in the Revenue 
Court to contest that not‘’se, whereupon 
the parties reached a compromise whereby 
the plaintiff ceded the Jand in dispute to 
the defendant and defendant withdrew his 
suit in the Revenue Court. The first Court 
found that such a compromise had been 
effected and that the land in suit had 
been given hy the plaintiff to the defend- 
ant, and dismissed the suit. On appeal 
the learned District Judge has decreed for 
the plaintiff, on the ground that before 
the parties.recorded a compromise in the 
Revenue Court an agreement to get muta- 
tion of the land effected had been exeauted, 
that the agreement had not been registered 
and consequently had not been produced 
by the defendant and, therefore, no second- 
ary evidence of the contents of the 
document could be received. This reasoning, 
in our oninion, is unsound. The compro- 
mise was recited to the Revenue Court 
and that Court embodied in its proceedings 
the essential portions of the compromise 
and taking cognizance of them dismissed 
the present defendant’s suit at his request. 
Tho compromise being embodied in the 
proceedings of the Court required no 
registration. Further the case is a clear 
one of estoppel. By his admission of the 
sompromise before the Revenue Court the 
plaintiff induced his brother to withdraw 
hig suit, a course which otherwise he 
would not have adopted, 

For these reasons we accept the appeal 
and restore the decree of the first Court with 
costs throughout. 

Appeal accepted. 
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PATNA HIGH COURT, 
Spoonp Crviu Appear No. 1339 or 1916, 
June 11, 1917, 
Present:—Mr. Justice Atkinson and 
Mr, Justice Jwala Prasad. 
MAHADEO RAI— APPELLANT 
versus 
SHEOGULAM MAHTO— RESPONDENT. 

Bengal Tenancy Act (VIII B. C. of 1885), ss. 76, 155 
—Landlord and tenant—Improrement, what is ~Dweil- 
ing house, erection of, by tenant. 

The clauses which specify what constitutes 
improvements within the meaning of section 76 of 
the Bengal Tenancy Act are not exhaustive. [p 333, 
col. 3, ] 

A tenant is entitled to effect on his holding any 
improvement which would add to the valne of the 
holding. |p 333, col. 1.] 

The fact that a tenant has a house inan adjacent 
mouza does not deprive him of his right to erect upon 
his occupancy holding another house for the purpose 
of making a residence for himself and hia family. [p. 
338, col. 1.) 


Second appeal from a desision of the 
District Jadge, Saran, dated the 10th 
July 1916, affirming a desisiton of the 
Subordinate Judge, Saran, dated the 5th June 
1915. 

Messrs. Saroshi Charan Mitter and Ram 
Frasad, for the Appellant. 

Mr. Naresh Chandra Sinha, 
spondents. 

JUDGMENT.—The claim in ihis suit, 
in the form in whioh it was originally 
presented, was one for ejestment coupled 
with a claim for compensation for user 
by the defendants of their holding, as 
tenants of the plaintiffs, in a manner 
which was unfit for the purposes of the 
tenancy. The defendants are the tenants 
of the plaintiff in respect of 14 Bighas 
7 Kattas 19 Dhurs of land. The lands of 
which the defendants are tenants are 
claimed by them as their kashtkarz lands 
situated in Manza Bangra; and in a basti 
adjacent to the lands in dispute the de- 
fendants haye what is termeda residence. 
In or about the year 1912 the defendants 
erected, upon 7% Dhurs of the {14 Bighas 
7 Kattas 19 Dhurs of land in their pos. 
session as tenants, a skatcha-pucca house 
which may have been intended either for 
purposes of a dwelling house or asa shed 
for their cattle. The plaintiff brings this 
suit basing his claim on section 155 of 
the Bengal Tenancy Act. The plaintiff 
alleges that the defendants in erecting the 
house in question haye used the holding 
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for -purposes inconsistent 
of the tenancy. Both the lower Courts 
have held that the erection of the house 
was an improvement, and we gather from 
the observations of the lower Appellate 
Court that the improvement was of a 
suitable character having regard to the 


“with the nature 


nature of the tenancy. This finding - 
of fact arrived at by the lower Courts 
practically disposes of this appeal. The 


plaintiff entirely abandoned his olaim for 
ejectment, certainly in the lower Appellate 
Court, and he merely claimed compensation 
for the alleged damage sustained by him, 
A tenant is entitled to effeston his holding 
any improvement which would add to the 
value of the holding. The elauses which 
specify what constitutes improvements within 
the meaning of section 76 of the Bengal 
Tenancy Act are not exhaustive, However, 
clause (f) of sub-section (2) of section +6 
of the Act provides that a Raiyat may 
erect a suitable dwelling house for himself 
and his family together with all necessary 
outhouses. Both the lower Courts have, 
howsver, come to a definite finding of fact 
that the erection put up by the defendant 
is an improvement, and the lower Appellate 
Court holds that the improvement is con- 
sistent with the purposes of the tenancy, 
This is a finding of fact by which we 
are bound in second appsal. The faot 
that-the defendants have a house in an 
adjacent Mauza would not, in our opinion, 
deprive them of their right to erect upon their 
occupancy holding another house for the pur- 
pose of making a residence for themselves and 
their family. 

The appeal, therefore, fails and is dismissed 
with costs, 

Appeal dismissed, 





MADRAS HIGH COURT. 
Seconp Crvin APPEAL No. 2053 or 1915, 
August 24, 1917, 

Pr esent:—Sir John Wallis, Km, Chief Justice, 
and Mr. Justice Oldfield, 
RAJAGOPALACHAR—Prantier-— 
APPELLANT 
Versus 
SUNDARAM CHETTY AND orusrs— 
DEFENDANTS Nos. 1 ro 8 anp 8— | 


RESPONDENTS, 
Benami transaction—Moritgage—-Tainted origin of 


INDIAN CASES, 


333 


money lent, effect of— Fraud, intended but not effected- - 
Suit, maintainability of, by real beneficiary. 

Where a mortgage was taken benami with money 
having a tainted origin in the name of N for a fraudu- 
lent purpose for plaintiff’s benefit, but the fraud was 
not effected: 

Held, per Wallis, C. J.That the plaintiff could 
sue to enforce the mortgage as the fraud.contem- 
plated was not, in fact, effected. [p. 384, col. 1.] 

Feret v. Hill, (1845) 15 0. B. 207; 20. L. R. 186; 
23 L. J. 0. P. 185; 18 Jur, 1014; 2 W. R. 493; 139 E. 
R. 400; 23 L. T. (0.s.) 158; 100 R. R. 318, distin- 
guished. 

Per Oldfield, J—That the suit was maintainable, 
however tainted was the origin of the money lent, and 
that no further proof was necessary for the claini 
than that the ostensible mortgagee had the funds, 
whatever their origin, and invested them for plaint- 
iff’s benefit in a manner which was innocent jn 
itself. [p. 334, col. 2.] 


Second appeal against the decree of the 
District Court, Trishinopoly,in Appeal Suit 
No. 124 of 1915, preferred against the 
decree of the Court of the District Munsif, 
Namakkal, in Original Suit No. 592 of 
1916. 

Messrs. L, A. Govinda Raghava Ayyar and 
L. S. Veeraraghara Ayyar, for the Appel- 
lant. 

The Hon’ble Mr. T, Rangachariar and Mr. 
T, M. Krishnasami Ayyar, for the Respond. 
ents. 

- JUDGMENT. 

Waris, O. J.—The plaintiff first sued as 
beir of his natural mother Namammal, 
the nominal mortgagee under Exhibit A, 
the document sued on. The Subordinate 
Judge, in appeal, found that he was not 
entitled to sue as her heir and gave leave 
to amendthe plaint. The plaintiff in his 
amended plaint alleged that the document 
was taken in the name of his mother for 
his benefit by one Srirangammal, widow 
of Appanna Ayyangar, as there were then 
disputes going on as to whether the plaintiff 
had been lawfully adopted by Appanna Ay- 
yangar and it was desired to benefit him in 
any event. Both the District Munsif and the 
District Judge bave found that the mortgage 
money wa: advanced by Srirangammal, 
Appanna Ayyangar’s widow, out of the 
sale proceeds of properties which had 
formed part of his estate and had been 
sold by her under Exhibit Cas guardian of 
the plaintiff and on the footing that he was 
the adopted son of Appanna Ayyangar, They 
have also found that this was done to 
defraud Rangasami Ayyangar, who was 
also claiming to have been adopted, in the 
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event of the disputes ending in his favour 
and the District Judge, applying apparently 
the maxim  allegans suam turpitudinem 
non est audiendus, bas dismissed the suit, The 
plaintiff's cause of action in the amended 
olaim is that the mortgage was taken 
benami in his name for this fraudulent 
purpose and it appears to be well settled, 
as laid down by A. G. Smith, L. J., in 
Scott y. Brown (1), that, if a plaintiff can- 
not maintain his cause of action without 
showing that as part of such cause of action 
he has been guilty of illegality, the Courts 
will not assist him in his illegality. See also 
Taylor v. Chester (2), Gordon v, Metropolitan 
Police Commisstoner (3). In Feret v, Hill 
(4) a plaintiff who had taken premises for 
the purposes of using them for prostitution 
and had been ejected by the landlord for 
so using them was allowed to recover 
possession from the landlord, but this has 
been explained in Gordon v., Metropolitan 
_ Police Oommisstoner (3), on the ground that 
the plaintiff was entitled to possession 
under his lease and that the purpose for 
which he acquired the premises was not 
a matter which he bad to prove to establish 
his cause of action. 

In the present case the plaintiff as part 
of his cause of action has to prove that the 
mortgage taken in the name of Namammal 
was benamt for him, avd the finding is 
that it was so taken with a fraudulent 
intention. It is, however, well settled that 
this is not a bar to a suit unlessa fraud 
has been infact effected. Petherpermal Ohetty 
vy. Muniandt Servai (5). The mortgage 
money, in the present case, was the proceeds 
of certain properties sold by the widow 
of Appanna Ayyangar under Exhibit C 
and Rangasami Ayyangar having by 
Exhibit D renounced his claim to be the 
adopted son and tothe properties comprised 
in Exhibit ©, it follows, in my opinion, 


(1) (1892) 2 Q. B. 724; 61 L. J. Q. B. 788; 4 R, 42; 
67 L. T, 782; 41 W. R. 116; 67 J. P. 213. 

(2) (1869) 4 Q. B. 309 at p. 315; 10 B, & 8. 237; 38 
L, J. Q. B. 225; 21 L. T. 359, 

(3) (1910) 2 K. B. 1080; 79 L. J. K. B. 957; 103 
L. T. 898; 747. P. 437; 54 S. J. 719; 26 T. L. R. 645, 

(4) (1845) 15 C. B. 207; 2 C. L., R. 186; 23 L, J. 
O. P. 185; 18 Jur, 1014; 2 W, R. 498; 139 E. R. 400; 23 
L. T. (o, s.) 158; 100 R. R. 818. 

(5) 35 I. A. 98; 10 Bom. L. R. 590; 12 0. W. N, 
662; 5 A. L. J. 290; 7 0. L. J. 528; 14 Bur. L. R. 108; 
35 C. 551; 18 M, L, J, 277; 4 M, L. T. 12; 4 L, B. R, 


266 (P, 0.). 


INDIAN CASES, 


1918 


that no fraud has been effected in this 
case and the plaintiff is entitled fo succeed. 
I would reverse the decision of the lower 
Appellate Court and restore that of the 
District Munsif with costs throughout. 
QLDFIELD, J.—With all respect I am not 
at present clear that the present case is 
one of those, in which the plaintiff cannot 
maintain his cause of action without 
showing as part of it that he ora person, 
under whom he claims, has been guilty 
of illegality. No doubt in the plaint, as 
amended, he said that “the amount of the 
suit land wasgiven from the estate of his 
adoptive father by his adoptive mother 
for his benefit and the document was 
obtained in the name of his natural 
mother benami, having in view the litigation 
that was going on then regarding his 
adoption; and this was an admission of a 
wrongful conversion which no attempt has 
been made to defend. But it has not so 
far been shown that this averment or 
proof of it was necessary for the establishment 
of plaintiffs case; or that more was required 
than proof that his natural mother, the 
ostensible mortgages, had the funds and 
invested them, whatever their origin, for 
plaintiff’s benefit, in a manner which was 


innocent in itself, in the aait mort- 
gage, If such proof could be given 
without reference to that origin, it 


and plaintifi’s admission regarding it would 
be immaterial. The distinction involved is 
justified by reference to Tassell v Cooper 
(6), Farmer v. Russell (7) and Gordon v, 
Metropolitan Police Commissioner (3), the 
plaintiff in the two last montioned oases 
having actually alleged and given evidence 
ofa tainted origin for the money claimed. 
This aspect of the case was not present 
to the minds of the lower Courts, 
and, if these were the only facts, I, 
should think thataremand, in order to its 
consideration, would be necessary. 


There is, however, Exhibit B which, I 
agree with my Lord, covers the land from 
the sale of which the money lent under the 
suit mortgage wasderived, and the money 
itself, and whether the result of that 


‘document is to negative the carrying ont 


(6) (1850) 9 O. B. 509; 187 E. R. 990; 82 R. R. 
1. 
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of any fraud on its executant or, as I 
should, with all due deference, prefer to 
hold, to vest in plaintiff the ownership 
of the landor the money which now repre- 
sents it, the resultis the same, that plaintiff 
is entitled to sue. I concur in the decision 
proposed, 
Appeal allowed. 
M,C, P, 


SIND JUDICIAL COMMISSIONER’S 
COURT. 

First Civit APPRAL No. 5 or 1915. 
September 21, 1917. 
Present:—Mr. Pratt, J. ya and Mr. Hayward, 
A. J. ©, 

MULCHAND TILOKCHAND— 
APPELLANT 
versus 
Fakir MURADALI SHERMOHMED 


AND OTHERS—-RESPONDENTS. 

Bombay Land Revenue Code (Bom. Act V of 1879), 
sa 208-~Haecutive order of Revenue Officer—Appeal, 
sight of, by aggrieved person not party to inquiry 
Bombay Revenue Jurisdiction Act {X of 1876), s. 10. 

Under section 203 of the Bombay Land Revenue 
Code, the right of appeal against an executive 
order of a Revenue Officer is vested in every person 
aggrieved by the order, irrespective of his being a 
party to the inquiry wherein the order was passed. 
[p, 886, col. 2.] 


Appeal against the decision of the District 
Judge, Hyderabad. 

Mr. Kewalram Jethanand, for the Appel- 
lant. 

Mr. E. Raymond, for Respondent No. 2. 

JUDGMENT .—The plaintiff-appellant 
sues the first defendant and the Secretary 
of State, alleging that the land to the north 
of his shop over which he had frontage 
rights and, therefore, as he says, a right of 
prior grant, had been wrongly sold by 
the Deputy Collector to the first defend- 
ant, 

His prayer is that the land should be 
granted to him on payment of Rs, 13-14-0, 

This prayer makes the Deputy Collector's 
order the cause of action and is equivalent 
to a prayer for an injunction on the 
Secretary of State to grant the land to 
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himself, The District Judge held the 
suit barred by section 11 of the Bombay 
Revenue Jurisdiction Act, 1876, on the ground 
that there had been no appeal from the 
Deputy Collector to the Collector or at 
any rate from tke Collestor to the Com- 
missioner. 

The contention of the plaintiff in this 
Court is that he was not a party to the 
procseding before the Deputy Collector and 
had, therefore, no right of appeal under 
section 203 of the Bombay Land Revenue 
Code. 

Section 203 of the Bombay Land Revenue 
Code provides for an appeal from “any 
decision or order passed by a Revenue 
Officer.’ The words “any order” are very 
wide and include orders that are either 
executive cr judicial or quasi-judicial. 
The latter class of order should be passed 
by the Collector after an inquiry which 
may be formal or summary or ordinary 
(sections 193, 195 and 197). In such a 
case there would be a judicial or guasi- 
judicial inquiry and it might be contended 
that the right of appeal was limited toa 
party to that inquiry. But if the order 
Is, aš in the present case, a mere executive 
order professing to dispose of Government 
land, there would be no inquiry or pro- 
ceeding, to which the appellant sould be 
a party. In such a case it seems to us 
that the right of appeal is vested in the 
person aggrieved by the order. This seems 
to be in consonance with the language 
and intention of section 208 and apparently 
it was the view taken of the sestion in 
the cases of Natha v. Secretary of State 
(1) and Government of Bombay v, Bhambhast 
Sundarjt (2). 


This construction involves no hardship 
for if the Collector has put the first de- 
fendant into posssssion or done a physical 
act that violates plaintiff's right, that would 
supply a cause of action to which section 
ll of the Bombay Revenue Jurisdiction 
Act would be no bar; Sulian Mahamed 
Shah v. Secretary of State (3). 

There is moreover another fatal objec- 
tion to plaintiffs suit, for it affects to 
control the disposal by Government of 


(1) (1896) P. J. 841. 
(2) (1879) P, J. 351, 
(3) 10 Ind, Cas, 228: 5 S. L, R. 46, 
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waste land and is, therefore, barred by 


section 4 of the Act. 

We, therefore, confirm the decreeof the 
lower Court and.dismiss this appeal with 
costs. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 
RuLES Nisi Nos. 708 anp 709 or 1917, 
April 3, 1918. 

Present :—Mr. Justice Teunon and Mr. 
Justice Newbould. 

PEARI LAL DAS AND orners— 

PETITIONERS 
versus 
BEPIN BEHARI DAS AND otaers— 
Opposite PARTIES. 

Probate and Administration Act (V of 1881), sa. 8, 9, 
98~-Probate granted to some executors without citation 
wpon others— Remedy of other executors—Haecutors not 
liable to vender accounts under Will, whether exempt 
from exhibiting accounts to Court. 

Where Probate has been granted to some of the 
executors appointed by a Will without citation upon 
the others calling upon them to accept or renounce 
their execatorships, section 9 of the Probate and 
Administration Act’ becomes applicable to the case 
and the other executors can, on application for Pro- 
bate, obtain it unless they are debarred under section 
8 of the Act. 

A provision in a Will that the executors shall not 
be liable to render accounts does not exempt them 
from the obligation of exhibiting to the Court of 
Probate the account of the estate required by section 
98 of the Probate and Administration Act. But the 
Probate Court in such- a case has no concern with 
the accounts of management by the executors. 


Rules aginst the order of the District 
Judge, Dacca, 

Babas Mohendra Nath Roy and Jotindra 
Nath Roy, for the Petitioners. 

Babus Bepin Chandra Mullick and Bhupendra 
Chandra Guha, for the Opposite Party. 

JUDGMENT.—In these two Rules it ap- 
pears thatone Kamini Sundari Dasi made a 
Will by which she dedicated the bulk of 
her property to a certain deity. 

By the Will she appointed six exesntors, 
of whom three Pyari Lal, Nadiar Chand 
and Bepin Behari Saha proved the Will 
and obtained a grant of probate on ths 
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12th of August 1912. The remaining three 
Koylash Chandra, Bepin Behari Das and 
Sarat Lal have now applied that they 
should be joined in the grant, but of 
these the first named has since formally 
renounced his executorship. 

The applications of Bepin Behari Das 
and Sarat [Lal are opposed by the three 
executors to whom probate was 
granted in the first instance. They alleged 
on the part of the applicants adverse 
interest, lack of business capacity and- 
waiver and their contention before us is 
that issues on these questions should have 
been framed. 

We are unable to accede to this conten- 
tion. Itis not suggested that either of 
these present applicants renounced his 
executorship in the manner contemplated 
in section 16 of the Probate and Admi- 
nistration Act, and in fact no citation 
calling upon them to accept or renounce 
their exesutorship was ever issued. This 
is, therefore, a case to which section 9 is 
strictly applicable, and the only question 
that can arise is whether the applicants 
are debarred by incapacity within the 
meaning of section 8. 

The Rules are further directed againat 
an order by which the District Judge 
has required the executors who obtained 
probate to furnish accounts, They take 
exception to this order, on the ground that 
the Will provides that the executors shall 
not be liable to render accounts. But 
this does not exempt them from the 
obligation of exhibiting to the Court of 
Probate the account of the estate required 
by section 98, though we may point ont 
that with their management as Shebaits and 
with the accounts of such management 
that Probate Court has no concern. 

With these observations, we discharge 
both these Rules with costs to the opposite 
parties, We assess the hearing fee in each 
Rule at two gold mohurs, 


Rules discharged. 
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PATNA HIGH COURT. 

URIMINAL Revision No, 432 or 1917, 
December 11, 1917. 
Present:— Mr. Justice Jwala Frasad. 
PAITALI SINGH AND OTHERS — PETITIONERS 
VETSUS 
Musammat GANAPATI KUER AND orgers— 


Opposite PARTY. 
- Criminal Procedure Code (Act V of 189%’, s. 145— 
Rejection of material evidence—Jurisdiction, refusal 
to exercise—Revision. 

Ordinarily the rejection of evidence might not be 
accepted as a good ground for revision of an order 
under section 145 of the Code of Criminal Procedure, 
but the rejection of material evidence offered by a 
party would amount to a refusal to exercise juris- 
ea vested in the Court by section 145, [p. 338, 
col, 1. 


Criminal revision against an order of the 
Honorary Magistrate, Dinapore, dated the 
25th September 1917, 

Messrs. 8.P, Varma and Mohammed Mahmud, 
for the Petitioners, 

Mr. Panchanan Banerjee, for the Opposite 
Party. 

JUDGMENT.—This is an application 
against an order of an Honorary Magistrate 
of Dinapore, dated the 25th September 1917, 
under section 145 of the Code of Criminal 
Procedure, declaring the second party to be 
in possession of the land in dispute. 

The first party represents the landlords 
and the second party are the tenants. The 
first party obtained a rent decree againat the 
second party on the 19th Decembsar 1912. 
This decree was passed in the presence of the 
Second party and was a contested one. The 
sele certificate was obtained on the 19th June 
1912. The contention of the fret party is 
that on the strength of the decrees and the 
sale certificate obtained from the Civil Court, 
they applied to the Court for delivery of 
possession and accordingly possession was 
delivered to them of the land in dispute with 
the srop standing thereon by a Civil Court 
peon deputed by the Court. On the 23rd 
September 1916, in order to prove the 
delivery of possession, the first party filed 
the writ of the Civil Court along with a 
report of the peon Nabi Hussain, who is said 
to have delivered possession on the spot, 
Nabi Hossain was summoned as a witness 
on behalf of the tirst party; and on an 
application of the first party a Rubakar or 
letter was addressed to the Distriot Judge by 
the Magistrate calling for the records men- 
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tioned in its margin. The note in the 
margin giving the speeification of the papers 
is as folJows:— 
“Ganga Dayal Singh and others—Appellants 
versus 

Musammat Ganpati Kuer— Defendants. 

Case No. 2568 of 1910 disposed of on 
19th December 1912, 

Case No. 587 of 1914 disposed of on 
23rd September 1917. 

Disposed of by the Munsif, 2nd Court.” 

This Rubakar was returned to the Magis- 
trate with a note of the record-keeper on the 
back of it saying— ‘that the Case Nos. 25€8 
of 1910 and 587 (2587) of 1914 is not found 
in the satalogue of Munsif, 2nd Court. It 
may be returned to the Court concerned for 
information.’ This was received by the 
Magistrate on the 12th September, and upon 
that date it was ordered to be shown to the 
Mukhtear of the first party for giving 
correct numbers of the cases. Neither the 
order-sheet nor the petition shows that this 
order was communicated to the Mukhtear 
of the first party. The date of the 
case was the llth September and it was 
received on the 12th, and so it cannot 
be presumed that this order was at 
all knownto the party concerned. On the 
llth the case was adjourned to the .18th, 
so from the 12th to the 18th there does not 
appear to be any reason for presumption that 
the first party must have known of the order 
passed in the case unless it was expressly 
communicated to the first party. The result 
was that the original papers called for were 
not produced in Court. On the 18th Septem- 
ber, the date fixed for the case, the first party 
put inanother petition praying foran adjourn- 
ment of the case as the original papers were 
not forthcoming, inorder that they may be 
called for and proved by witness Nabi 
Hussain who was then present in Court, 
Babu Nabi Hussain peon could not possibly 
be examined without these original papers, 
and bence he was not examined. The Magis- 
trate by his order on the top of the petition 
refused it, because the order of the 12th 
September was notcomplied with. As shown 
above no opportunity was given to the 
first party to comply with that order of the 
12th September. On the 18th September, 
therefore, the case was disposed of without 
the evidence of the peon or the documents 
referred to above, whereby possession was 
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said to have been delivered tu the first party 
by the Civil Court. The Court decided, 
therefore, upon oral evidence of the first 
party, and came to the conclusion that 
possession, under the sale certificate, had not 
been given and decided this upon a contradic- 
tion in the statements of the Patwari and 
Chaukidar. The Magistrate disbelieved the 
Patwari witness for the first party for the 
reasons given by him in his order. But the 
question here is what would have been the effect 
of the papers which the first party wanted to 
prove in the case, and the evidence of the peon 
who is said to have giyen possession, Upon 
the evidence of the peon corroborated by the 
dakhi dehant or delivery of possession, the 
Court, notwithstanding the fact that it 
disbelieved the evidence of the Patwari and the 
Chaukidar, might have come to the conclu. 
sion that possession was actually delivered 
to the frst party. lf that were so, the Court 
necessarily would have held that the second 
party bad no claim to possession over the 
property in dispute. Ordinarily the rejec- 
tion of evidence in certain cases might not be 
accepted as a good ground for revision under 
section 145 of the Code of Criminal Procedure, 
but the rejection of material evidence offered 
by a party, as in this particular case, to my 
mind, would be a refusal to exercise jurisdic- 
tion vested in the Court by section 145, 
There does not appear to be any laches on the 
part of the first party in the case, I am 
also impressed in this case by the fact that 
the second party contested the rent suit 
and that the decree was obtained in hig 


presence in 1912, The rent decree 
was not satisied up till 1914 and 
the plea of the second party as sum. 


marised by the Magistrate that he would 
haye paid up the decree if he had known 
of the execution of the decree, does not 
appear to me to be tenable. I am also 
impressed by the fact that possession is 
said to have been delivered only in Sep- 
tember 1916 and the present dispute arose 
just after the delivery of possession by the 
Civil Court, which, if proved, the Criminal 
Court is bound to respest and give effect 
to. It appears to me also that the first 
party did all that it sould in order to 
secure the papers. The details given in 
the margin of the Rubakarappear to me 
to agree exactly with the certified copy, 
The record-keeper reported that the papers 
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of the «ases mentioned in the Rubakar 
were not traced in the oatalogue of the 
Second Munsif’s Court but the decree was 
passed and the dakhl dehant was issued 
by Second Munsif. And although there 
appears to be no mistake in the number 
of the cases sited in the margin of the 
Rubakar, still the Magistrate by his order 
directed the correot numbers of the cases 
to be given. I, therefore, think that the 
Magistrate ought to have, on the 18th 
September when the case was first taken 
up, drawn the attention of the party to 
the report of the record. keeper and tried 
to find out where the mistake was and 
why the papers asked for were not sent 
by the District Judge. In any oase the 
Magistrate should have allowed an adjourn- 
ment of the ase, as prayed for by the 
first party,so that necessary steps could 
have been taken to get the papers. The case 
was taken up only six days after the 
first date of hearing, namely, the 1!th Septem- 
ber and so there does not appear to have 
been any delay of the case by the frst 
party. J, therefore, with reluctance set 
aside the order of the Magistrate and remand 
the case to him in order that the first 
party may be given an opportunity to get the 
papers properly proved, and also to examine 
the peon Nabi Hussain, and then to decide the 
question of possession., 

The costs, if already paid, will be taken into 
account in the final order of the Magis- 
trate. 

Order set aside; 
Case remanded, 





CALCUTTA HIGH COURT. 
SPECIAL BENCH. 


June 27, 1917, 

Present:—Sir Lancelot Sanderson, Kr., Chief 
Justice, Justice Sir John Woodroffe, Kr., 
Justice Sir Asutosh Mookerjee, KT., 
Justice Sir Charles Chitty, KT., and 
Mr, Justice Fletcher. 

In the matter of TARIT KANTI BISWAS, 
PRINTER AND PUBLISHER OF THE “AMRITA 


Bazar PATRIKA”, AND OTHERS, 

Contempt of Court, what constitutes—High Court, 
power of, to punish contempt summarily when committed, 
out of Court—Printer and publisher of newspaper, 
lability of, for conlempt—Directors of limited come 
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pany carrying on newspaper, liability of, for contempt 
— Civil and criminal contempt, distinction between— 
Construction of writings alleged to be contempt of 
Court—-Evidence Act (I of 1872), ss. 65, 74—Secondary 
evidence of returns in custody of Registrar of Joint 
Stock Companies, whether admissible. 

Per Sanderson, C. J, and Mookerjee, J.—In deciding 
whether an article published in a newspaper is or 18 
not a contempt of Court, the question is not whether 
the article in fact obstructed or interfered with the 
due course of justice bub whether it is “calculated” 
to obstruct and interfere with the due course of 
justice. [p. 383, col. 1; p. 386, col. 1..] 

An allegation against a litigant that he is attempt- 
ing to get a Bench constituted in such a way as 
would in his opinion give him a favourable decision, 
is calculated to obstruct or interfere with the course 
of justice and is, therefore, a contempt. [p. 363, 
col, 1; p. 886, col. 2.) 


Per Curiam.—The High Courts in India are 
superior Courts of Record. The offence of contempt 
of Court and the powers of the High Court to punish 
it are the same in India asin the sapertor Courts in 
Hugland and the High Court has power to punish 
summarily a contempt of Court committed by the 
publication of a libel on the Court or on the Judges 
when the Court is not sitting. [p. 363, col. 2; p. 386, 
col, 2. | 

The printer and publisher of a newspaper is liable 
for contempt even though he was not aware of the 
subject constituting such contempt. [p. 266, col, 1; 
p. 891, col. 1.) 

The jurisdiction which the Court has in respect of 
a contempt of Court should be exercised with great 
care and should only be exercised hen tha case is 
beyond all reasonable doubt, and this should 
especially be the case when the proceedings are at 
the instance of the Court itself. [p. 389, col. 1.] 

Per Woodroffe, J.—In contempt cases the Court 
does not seek to vindicate any personal interest of 
the Judges but the general administration of justice, 
which is a public concern, Proceedings for vontempt 
by Te a the Court are not obsolete. [p 372, 
col. 1. 

All proceedings, whether in respoct of civil or 
oriminal contempts, are of a oriminal natare when 
thoir object is to punish by fins or imprisonment. 
But it does not follow that the procedure in such 
cases is in all respects the same as inan ordinary 
criminal case. In fact both the offence of contempt 
as also the jurisdiction and procedare under which it 
is tried are sui generis. Thereis bat ono rule of 
evidence which in India applies both to civil and 
criminal trials, and that is contained in the definition 
of “proved” and “disproved” in section 3 of the 
Evidence Act. [p. 872, cols. 1 & 2.] 

One cannot escapy either contempt or libel merely 
by relying upon a ramour. [p. 374 col. z.] 

It is acontempt of Court to prejudice or attempt 
to prejudice a litigant before it and to interfere with 
the course of justice. [p. 375, col. 1.] 

The question whether persons in the position of 
directors of a company carrying on a newspaper are 
responsible for contemptuous articles published in 
the paper must depend uponthe facts of each case. 
[p. 877, col. 2.] 

Per Mookerjee, J.—-In ascertaining the true meaning 
vf articles published in a newspaper and alleged to 
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be contemptuous, the obvious course to pursue is to 
read the offending articlesas they stand and to 
attach to the words used their natural meaning 
without the assistance of a laborious commentary. 
The meaning and intent are to be determined by a 
fair interpretation of the language used and by a 
consideration of the general tone of the writing. 
Disclaimer on the part of the publisher as to inten- 
tional disrespect to the Court is not a sufficient 
defence when the purpose and meaning of the 
writing is obviously of a contrary import. No doubt 
if the language is fairly capable of an innocent 
interpretation, the Court will not read into it a 
sinister import. Bat if the intentis fairly clear, 
liability to punishment for contempt of Court cannot 
be successfully avoided by the use of a transparent 
artifice {p. 832, cols, 1 & 2.] 

Contempt by a speech or writing may ba by 
scandalising the Court itself or by abusing parties 
to an action or by prejudicing mankind in favour of 
or ‘ae a party before the cause is heard. [p, 388, 
col. 1. 

A criminal contempt is conduct that is directed 
against the dignity and authority of the Court. A 
civil contempt, on the other hand, is failure to do 
something ordered to be done by a Court in a civil 
action for the benefit of the opposing party therein. 
Consequently in the case of a criminal contempt as 
the primary purpose is the vindication of the public 
authority by the punishment of an act committed 
against the majesty of the law the proceeding çon- 
forms as nearly as possible to proceedings in crimi- 
nal cases. Inthe case ofa civil contempt the pro- 
ceeding in its initial stages at least may be deemed 
as instituted at the instance of a party and thus to 
possess a civil character. But here also refusal to 
obey the order of the Gourt may render it necessary 
for the Court to adopt punitive measures against 
the persons who have defied its authority; at that 
stage at least the proceedings may assume a criminal 
character. [p. 889, col. 1.) 

A proceeding to punish for contempt has the 
essential qualities of a criminal proceeding, whether 
the proceeding is initiated primarily to vindicate the 
Court’s authority or solely as a coercive or remedial 
measure toenforce the rights of the litigants or for 
both these purposes combined. [p, 390, cola, 1 & 2.5 

Supplementary evidence cannot be given so as 
to eae the position of an accused. [p, 393, 
col, L 

Ib cannot be held as a matter of law that the 
directors of a limited company which owns a 
newspaper are liable to be committed for contempt of 
Court on account of a libel published in the paper. 
[p. 892, col. 1] 

Per Woodroffe and Mookerjee, JJ.—Secondary evi. 
dence of the returns filed with and in tbe custody of 
the degistrar of Joint Stock Companies is admissible, 
as such returns constitute public records of private 
documents within the meaning of section 74 (2) of the 
Evidence Act. [p. 392, cols. 1 & 2; p. 37u, cols. 1 & 2.) 

The term “record” includes a collection of docu- 
ments. ip. 392, col. 2; p. 376, col. 2.] 

A Division Bench (Mookerjee and Cuming, JJ.) 
held in an appeal that the Oalcntta Improvement 
Trast had no power under the Calcutta, Improvemont 
Act to acquire land compulsorily for the purpose of 
recoupment. In three other cases Greaves, J, sitting 
on the Original Side, decided that the Trast had such 
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power. When the appeals from Mr, Justice Greaves 
were about to be heard by the High Court hearing 
appeals from the Original Side, the following two 
articles were published in the “Amrita Bazar Patrika” 
newspaper in its issues of the 1§th and 22nd May 
1917, respectively: 

“There isa mischievous rumour afloat, which should 
be contradicted, Itis stated that a vigorous attempt 
is being made to get tpa Bench to consider the 
appeal on the judgment of Mr. Justice Greaves in 
connection with the acquisition of surplus lani by 
the Calcutta [mprovement Trust according to some- 
body's choice. We do not believe that it is possible 
for any one, far less the Chairman of the Trust, to 
secure a Bench after his own heart as a counterpoise 
to the Mockerjee and Cuming Bench. We are sure 
the interest of every ratepayer is safe in the hands 
of the Hon’ble Judges, and we do not think that any 
Official of the Trust can go so far.” 

“Something like consternation prevails on account 

of the proposed new constitution of the Appellate 
Bench of the Calcatta High Court before which 
appeals against the awards of the Improvement Trust 
are to be heard. Itis known to the reader how this 
Bench was originally composed of Sir Asutosh 
Mookerjee and the Hon’ble Justice Cuming, and how 
latterly it has come to be presided over by the 
Hon’ble the Chief Justice and Mr. Justice Woodroffe. 
Rumour has it that for purposes of hearing Tmprove- 
ment Trust appeals the Bench is going to be streng- 
thened by the appointment of Mr. Justice Chitty. 
Now what neither the public nor ourselves can under- 
stand is this special arrangement for such a Special 
Bench. If it is contended that two Hon’ble Judges 
of the highest Court in the land are not competent 
to decide in appeal cases in which the Improvement 
Trust is concerned, a contention, however, which we 
do not believe the Chief Justice will care to advance, 
why should there be a Special Bench of three and not 
a Full Bench of five, on which atleast two Indian 
Judges could find seats? As a matter of fact, as 
landowners in Calcutta are mostly Indians, and as 
Indian Judges are likely to know more of conditions, 
practices, eto., prevailing here, it is but meet tl.at the 
Appellate Bench in the present circumstances should 
be so composed as toassociate Indian Judges with 
their Enropean colleagues The withdrawal of Sir 
Asutosh has given rise torather unsavoury impres- 
sions in the public mind, since this proposed arrange- 
ment is to follow close upon the heels of his judg- 
ment in the case of Trustees for the Improvement of 
Calcutta v. Chandra Kanta Ghosh, (38 Ind Cas 7-49; 24 
C. L. J. 246; 44 O. 219: 21 ©. W. N. 8). Be that as it 
may, we have perfect faith in the present Chief Jus- 
tice and believe that as soon as Sir Lancelot Sanderson 
understands the public feeling in the matter, his 
Lordship will either form a Full Bench or at least 
associate an experienced Indian Judge with himself 
for the hearing of [Improvement Trust appeals: ” 

Held, (1} thatthe articles might legitimately be 
read together to determine their scope and purpose, 
even though they were proved not tohave been 
written by the same persou; [p 364, col. 1.) 

(2) that the articles were calculated to bring the 
Court and the Chief Justice who was responsible for 
its administration into contempt, and not only to 
destroy confidence in the Court but also to under- 
mins and impairits authority and that as such they 
constituted a contempt of Court. [p. 364, ool. 1.) 


INDIAN CASES. 


(1918 


Rule issued on the Directors, Manager and 
Printer and Publisher of the “Amrita Bazar 
Patrika” to show cause why they should 
not be committed for contempt of Court. 

FACTS appear from the judgment. 

Mr. Jackson (with him Mr, O. C. Ghose), 
for Babu Moti Lal Ghose.—I would ask your 
Lordships first with reference to this matter 
in what jurisdistion this Court is sitting. 
Your Lordships must not fancy that I am 
putting this without any reason. The 
whole of this was gone into in the case of 
Tayler (1), and it was held that it ought 
to be the ordinary criminal jurisdiction, 


[Sanperson, C. J.—We are perfectly ready 
to hear anything you wish to say on that 
point. | 

Your Lordship has not given me 
information I asked for. 

[SANDERSON, O. J._-How is if you are 
entitled to ask me what jurisdiction we 
are entitled to exercise? | 

There is no instance on record of 8 
paper being filed in which the parties are 
not entitled to know in what jurisdiction 
it is. There are only three jurisdictions, 
original, civil and criminal. That has 
been settled by the Privy Council. I wish 
to know in which of them the Court is 
dealing with this matter. It has been 
held repeatedly as a matter of fact if this 
is contempt of Court, it is merely a 
criminal matter and can only be tried on 
the criminal side. The first matter with 
reference to that question is with regard 
to the question of jurisdistion. The Charter 
simply creates a High Court, but the 
jurisdictions are all conferred by the 
Letters Patent. The first case on the point 
is Navivahu v. Turner (2). There 
the jurisdictions are distinctly stated. I 
may mention further, I have got a verba- 
tim copy of what took place before Sir 
Barnes Peacock in the celebrated Englishman 
oase [Banks and Fenwick, In the matter of 
(3).] There the case was first started in 
the Ordinary Original Civil Jurisdiction. 
The first objection taken was that it could 
not be tried as such, and eventually Sir 
Barnes Peacook said: “I am quite ready 


tha 
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(1) 4b Ind. Cas. 930; 260 L J. 
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8. 


(2) 16 [. A. 156; 13 B 
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to admit that.” The 
altered, or the Charter 
those days. 

[NGETOHER, J.—Where is that reported? | 

It is not reported anywhere. I have 
got a verbatim copy. Sir Charles Paul 
argued the case with Mr. Kennedy and 
he corrected the transsript. L was present 
throughout the trial and 1 can assure 
your Lordships that the report is absolutely 
correct, 

[SANDERSON, ©. J.—Would you mind 
telling me, Mr. Jackson, what is the point 
of this? Do you dispute the proposition 
that if, supposing this is a contempt of 
Court, we have no jurisdiction to deal 
with it? | 

1 am not disputing ib if you do it in 
the proper jurisdiction. But it makes all 
the difference to me whether you are 
trying it in the criminal or civil jurisdic- 
tion. I claim the right, if it isa criminal 
matter, to be triad criminally and with all 
the advantages and disadvantages of a 
criminal trial. 

{Sanpzgrsoy, C. J.—I suppose sitting here 
we have every jurisdiction. | 

No. 1 anubmit you cannot sit in five 
jurisdictions at the same moment. Tt 
‘makes all the difference in the world 
under what jurisdiction you are sitting. 
How can you sit in all of them together? 
What would be the result? It would be 


law has not been 
or anything since 


utterly impossible. It must be one 
jurisdiction or the other. It is a matter 
of the greatest importance. You find 


every single case in England that deals 
with this matter lays the greatest stress 
on the fact that itis a criminal matter. 


After citing the case of Governor of Bengal 
v. Mott Lal (4) Mr. Jackson continued: 
I am entitled to know in what jurisdic- 
tion I am being proceeded against. There 
are a whole number of cases in. regard to 
this. This disposes of all this about Courts 
of Record and so on, 


[SANDERSON, C. J.— What do you mean 
by “all this about Courts of Record and 
so on’? I think Sir Lawrence Jenkins 


said that this Court being a Court of 
Record had power to sommit for con- 
tempt. ] 


(4) 20 Ind, Cas. 81; 41 O. 173 at p. 176; 18 0. L. J. 
452, 14 Or. L. J. 321; 17 0. W. N. 1253. 
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I am perfectly well aware of that. All 
I was going to say is that if the Bench 
of the Privy Council eomprising Lorda 
Watson, Macnaghten, Davis and Morris 
is right, the day is not far distant when 
they will rule that you have no power, 
that it is an obsolete power. I wish to 
draw your attention to MeLeod v. Si. 
Aubyn (8). 

[Sanpzrson, C. J.—Acyear or two after 
that in England itself proceedings were 
taken against the proprietor of a news- 


paper for contempt of Court. Even in 
England itself the matter was not 
obsolete. | 


The whole of this opinion was gone 
into before Sir Barnes Peacock in the 
celebrated Englishman case [Banks and 
Fenwick, In the matter of (3)]. 

[Sanperson, C. J.—What is the point you 
wish to put now?) 


To call attention to the decision in the 


case of O'Shea v. O'Shea (6). I protest 
most respectfully that regularity with 
regard to these proceedings should be 


followed with the utmost stristness, That 
is the one thing which separates us from 
Courts in the Mofussil. It is the absolute 
insistence on these matters which simplifies 
matters and does not impede justice in the 
least. 

[Sanperson, C. J.—I see the Chief Jus- 
tice said it is quite immaterial which side 
of the Court the case is tried. | 

Does your Lordship want 
more? 

[SANDERSON, C. J.—I don’t want any- 
thing which you don’t want to give 
me. | 

I want to know where I am. 

[Sanpgerson, C. J.—You will know where 
you are in time. | 

Unless I know that I cannot put my 
points. Two of my next points depend on 
that. 

[SANDERSON, C. J,—That is your first 
point. What is your next point?] 

There is no point, I want to know 
what the jurisdiction is. In making the 
request I was doing nothing unusual. On 


(5) (899) A. O. 549; 68 L. J. P. C. 137; 81L. T, 
158; 48 W. B. 173; 15 T. L. R. 487. 

(6) (1890; 15 P. D. 59; 59 L. J. P. 47; 62 L, T, 718; 
88 W. R. 374; 17 Cox, C. O, 107. 
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that point I address your Lordships, If 
you do not tell me in what jurisdiction it 
iz, the best thing I ean do is to sit 
down, 

[Sanperson, C. J.—If you have any more 
cases you wish to site, you may do so, but 
you may assume this. is a matter of a 
criminal nature. | 

1 will assume that. I wish to site 
Pollard, In re (7), Davies, In re (8) and Metro- 
golitan Music Hall Co. v, Lake (9), As- 
suming it is a oriminal jurisdiction the 
next point I am entitled to know is, who 
is prosecuting, Furthermore, the last Chief 
Jastice and Mr. Justice Moockerjee dealt 
with that very point and Mr. Justice 
Mookerjee said that it was a matter 
of vital importance. One of the points 
in that case was that the Legal Remem- 
brancer purported to be ihe proseoutor. 
As a matter of fact they repudiated 
the Legal Remembrancer as a person of 
comparatively no importance. He was 
dismissed from the case and the order of 
the Governor-in-Counsil was relied on. 
I wish to know who the prcsecutor is. If 
it is the two gentlemen who filed the 
affidayits, I know where I am. If not, I 
must know who it is. This is a thing 
that cannot be postponed and I eanrot 
assume. I want to know, first, who my 
opponent is, and, second, what the charge 
is? Is it the whole Court or one Judge, 
or two Judges or three Judges or some 
one wholly irrespestive of the Court? 


" [SanpErson, O. J.—Anything more on that 
point? | 

- No. In the absence of an answer to that 
point I cannot possibly proceed. 

[SANDERSON, C, J.—Why not? ] 

Without knowing what the charge is, 
how am I to meet it? Is not this signifi- 
cant of cases of this description? The fact 
is, I hope the end of the war willsee the 
whole of this sham disappear. 

[SANDERSON, C. J.— What sham? | 

The Court dealing with cases itself in 
which it is personally interested. I protest 
against going on further in this matter, 


@) ge 2 P. C. 106; 5 Moore P, O. (N. s.) 111; 16 


(8) (1888) 21 Q. B. D. 286; 37 W. R. 57. 
(9) (1889) 58 L. J, Ch. 513 at p. 516; 60 L. T, 749, 
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[Sanperson, ©. J.—We don’t think you 
are entitled to ask questions of the Bench 
in the way you have been doing on these 
points, but Inasmuch ag you assure us you 
will be hampered ` in your argument if you 
do not get certain information, we think 
it only right to give it to you although 
we do not think you are entitled to it. 
With regard to thé question of the Rule it 
was issued by me as Chief Justice of this 
Court after consultation with the learned 
Judges of the Court. I thought that would 
have been apparent from the proceedings 
which took place when the Rule was issued. 
As regards the interpretation of the articles, 
I should have thought that you would have 
had no difficulty in coming to the conalu- 
sion as to what was meant. But if you 
like I will tell you that. Our impression 
was that this coritained a reflection on the 
Court in its administration. Among other 
things it contained a suggestion that the 
Court was constituted for the purpose of 
hearing certain appeals with the object of 
counteracting a decision which had been 
given on a similar point by two other 
learned Judges of the Court, namely, 
Justices Mookerjee and Cuming. That is 
the broad idea. I don’t want to use any 
unpleasent words but the suggestion was 
that the Court was to be constituted with 
the object of counteracting that decision. 
I bave not read the articles this morning, 
but my recollection is that the second 
article says “Consternation has been caused 
by the fact that this Court will be son- 
stituted of the Chief Justice, Mr. Justice 
Woodroffe and Mr, Justice Chitty.” | 

Mr. Jackson said that was one reason he 
asked whether this was a criminal matter. 
If it was a criminal matter, there was no 
legal evidence of avy kind connecting his 
client with this publication. If he was 
right he need not trouble their Lordships. 
He then cited Jn the matter of a Special 
Reference from the Bahama Islands (10). 

[Mooxersez, J.—I thought you were 
taking the point that there was no legal 
evidence to connect Moti Lal Ghose win this 
publication. ] 

That is so. There is not one sorap of 
legal evidence to make him liable. F ought 
to be treated exactly as I was on the last 


(10) (1898) A. C. 138, 
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occasion. It is nob because the sun is 
hotter or cooler than on the last ogsasion 
that I should be treated differently now. 

[Mooxerses, J.--Do you deny that you 
are a director? | 

I am an accused person. Your Lordship 
will pardon me if I refuse to make any 
reply. 

SANDERSON, OC, J.—Does the affidavit prove 
whether he is a director or not? | 

To my mind it does not. 
Uordships have to decide that. 

[TLETGHER, J.—The statutory return shows 
he is a director. | 

That does not prove his connection with 
this publication. 

[SanpErson, ©. J.—Is the statutory return 
an exhibit in this case? | 

Yes, 

[Sanperson, ©. J—What was the date of 
the return? | 

March. This is June. It is no presump- 
tion that because you are married once you 
are married always. Is every director 
supposed to be sognisant of everything that 
goes out from his office? If you think that 
is legal evidence, well and good, and I 
don’t wish fo address you further in the 
matter. 

[Sanperson, O. J.—I see he lives at No. 
2, Auanda Chatterjee’s Lane. That is also 
the registered office of the Company. | 

Mr. Jackson said that there were two 
more cases he wished to cite, One was 
Reg. v. Stanger (11). The other was Reg. 
y. O'Connell (12). 

Continuing, Mr. Jackson referred to 
clause 13 of the Letters Patent and said that 
the question was whether contempt of 
Court should be punished under any other 
provision except that under the Penal Code. 
He sited Wincham Shipbuilding and Boilor 
Co., In re, Hallmark's case (13) and said 
that because a man happened to be director 
of a company, he was not supposed to 
know what appeared in the paper. There 
was no legal evidence on whish he sould 
be punished for this supposed contempt. 


But your 


(11) (1871) 6 s B. 352; 40 L. J. Q. B. 96; 24 L, T. 
226; 19 W. R. 640. 

(12) (1844) 5 St. Tr. (x. 8,) 1 (Column 877}; 11 CL 
& Fin. 155 at p. 
L. R. 261; 8 E. R. 1061 at p. 1143; 65 R, R. 59. 

(13) (1878) 9 Ch D. 329; 47 L. J. Ch. 868; 38 L. T. 
660; 26 W. R. 824. 
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There was no disrespect to a Court of 
Justice which impeded the administration 
of justice and which could be punished as 
contempt. 

Mr. Jackson next proposed to deal with 
the articles, but before he did so he proposed 
to refer to the circumstances of the time 
under which they were written. What was 
the state of things when these recoup- 
ment proceedings began ? 

[SANDERSON, C, J.—Do you mean these 
three recoupment proceedings which came 
up on appeal Pj 

No. If your Lordship allows me I will 
deal with it in my own way. 

[Sanperson, C, J.— How are we to go 
on with other proceedings not before us 
except on affidavit? 

There are materials before the Court. 

[SANDERSON, C. J.—We cannot go on 
hearsay evidence. | 

Your Lordship yourself will not be able 
to deal with this case without going outside 
the record. 

[Sanperson, C. J.—Can't yon confine 
yourself within the proceedings of this 
Court? | 

I will refer to Chandra Kanta’s ease in the 
lower Court, 

Continuing, Mr. Jackson said that prior 
to the appeal in Chandra Kanta’s case 
Mr. Justice Greaves dealt with some other 
Improvement Trust cases. Mr. Bompass 
placed the matter in the hands of his legal 
adviser. In the meantime Mr. Justice Greaves 
delivered judgment before theappealin Trustees 
for the Improvement of Calcutta v. Ohandra 
Kanta Ghosh (14) was heard by a Divisional 
Bensh of this Court. That appeal came 
on for hearing before a particular Bench 
consisting of Justices Mookerjee and Cuming. 
For some particular reason the Improve- 
ment Trust was not willing that the appeal 
should be heard by that particular Bench. 

[Sanperson, C. J.—I don’t know that. | 

On May 30th an application was made by 
Mr. Langford James before your Lordship 
to have the appeal heard by another Bench. 

The Improvement Trust wanted to get 
out the appeal from that Bench by taking 
postponements, and before the three ap- 


(14° 36 Ind. Cas. 743, 24 C. L J. 246; 44 0. 219; 
2.0, WN. 8. 
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peals from Mr. Justice Greaves’ judgment 
were heard they got leave to appeal to the 
Privy Council in Chandra Kanta’s case (14). 
Then the three appeals were heard and 
Counsel understood that a Fall Bench 
would hear them again. 
not the writer bring it to their Lordships’ 
notice that this matter should go to the 
Privy Council? Why should the parties be 
put to unnecessary expense by appointing a 
Full Bench? 

[SANDERSON, C. J.—Will you draw my 
attention to that part of the article where 
the Privy Council is referred to? |] 

These words are not used, butib means 
that Indian Judges approash the subject 
from a totaliy different point of view 
from that of European Judges who don’t 
possess an inch of land and don’t know 
where the shoe pinches, while in Eng- 
land every member of the judiciary holds 
land. 

Mr, Jackson next said that the article 
began thus: “There is a mischievous 
rumour afisat which should be contradicted.” 
Was there anything to suggest that the 
Improvement Trust was trying to remove any 
particular Judge? 

[Sanperson, C. J.—I should think that the 
traditions of this Court are such that 
everybody should know that and it requires 
no contradiction. , 

1 know of one -oase in whioh a particular 
Judge was removed during the hearing of 
the Purnea case at the instance of the 
Lieutenant-Governor, 

[Sannerson, C. J—That is not at pre- 


sent. Lt is absolutely impossible now to 
get a Court of one’s own liking. LE there 
is any such rumour, it should be treated 


with contempt and should not be published. | 

Mr, Langford James made the application 
for the transfer of the appeal. 

fSanpprsox, C. J.—That application was 
rejected, but it was not an attempt to choose 
one’s own Bench. | 

Mr, ‘Jackson said that their Lordships 
should consider the cireumstances under 
which the articole was written. It next 
said: “It is stated that a vigorous attempt 
s being made to get up a Banch to con- 
sider the appeal on the judgment of Mr. 
Justice Greaves in connection with the 
acquisit‘on of surplus land by the Calontta 
improvement Trust according to somebody's 
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choice.” The writer did not believe the 
rumour and he wanted to contradict it, 
People outside this Court, did not under- 
stand the difference between appeals from 
lower Courts and appeals from the original 
side of this Court. They thought that 
because one Improvement Trust appeal was 
heard by Justices. Mookerjee and Cuming the 
other Trust appeals should also be heard '’ 
by that Banch. The article next referred 
to the Mockerjee and Cuming Bench, and 
this, Counsel, thought, wasthe worst part of 
the whole thing l 

(Sanpersoy, C, J.—The article says that 
a serious attempt is being made by the Chair- 
man of the Improvement Trust to get upa 
Bauch as a scounterpoise to the Mookerjesa and 
Cuming Bench. | 

What is said is that the rumour is 
that an attempt is being made in that 
direction, but the -writer does not believe 
it. 

Counsel next referred to the second 
article which began thus: “Something like 
consternation prevails on account of the pro- 
posed new constitution of the “Appellate 
Bench.” It said that originally the Bench 
was composed of Justices Mookeriee and 
Cuming and latterly it had come to be 
presided over by the Chief Justice and 
Mr. Justice Woodroffe. This wag based on 
an absolute mistake. There was nothing 
affecting Mr. Justice Chitty. 

[SANDEGSUN, C. J.—Why should a Bench 
consisting of the Chief Justice and Jus- 
tices Woodroffe and Chitty cause conster- 
nation? } : 

After the applisation made against the pre- 
vious Bench which heard Ohandra Kanta's 
appeal (14) this would create consternation. 
The writer suggested to appoint a Judge who 
possessed land and the suggestion was made 
from a totally different point of view. 

[Fuercugr, J.—The Improvement Trust 
wanted to have their cases decided by a 
particalar Bench and the Chief Justice 
would not consent to that. What does it 
mean? | 

{Sanperson, O. J.—Tho meaning is obvious, 
Mr. Jackson. | 

Continuing Mr. Jackson said that the 
article went on to say that Indian Judges 
were likely to know more of tle ecndi- 
tions and practices prevailing here, and 
it suggested to appoint an Indian Judge 
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on the Appeal Bench. Counsel said that 
the improvement Trust was a Government 
institution. That being so, it was natural 
that there was suspicion and the only way 
to impress confidence was to take a Judge 
who possessed land. The writer bad per- 


fect faith in the Chief Justice and he 
said, “We have perfect faith in the pre: 
sent Chief Justice.” Certainly this was 


not contempt. Counsel failed to see any 
contempt in the two articles. Sir Birnes 
Peacock in the reported ease conceded that 
it was a matter which could be differently 
interpreted. There was not a single re- 
ported case which could approash this in 
weakness for the matter forming the subject 
of contempt. 

Mr. Norton, for Tarit Kanto Bakshi, Printer 
and Publisher of the dmrita Bazar Patrica, 
said that the position of the printer was 
quite different and he deserved more 
sympathy. He was merely a paid servant 
and had nothing to do with the polisy of 
the paper. His business was to see that 
the matter was printed and published. 

[Sanpegsox, C. J.- It has been held that 
the printer is also responsible. 

Yes. If it is held contempt then he 
ig unable to escape the legal liability, but 
he is worthy of pity. 

| SANDERSON, C.J.—Is it not a fact that 
the directors live inthe same house where the 
piper is published ? | 

I don’t know. 

[SANDERSON, C. J.—Can you say who wrote 
the article? ; 

The printer does not know that. 
not concern him, 

! SANDERSON, C. J.—Apparently the printer 
printed itat a place where the directors live. 
They are all living together in the same 
place. | 

It does not contribute to my knowledge 
of knowing the identity of the writer. I 
was simply printing the paper and I don’t 
know who wrote it. There is internal 
evidence that if was not written by a 
European. 

Continuing, Mr. Norton referred to the 
two articles and said that rightly or wrongly 
the Improvement Trust thought that Mr. 
Justice Mockerjee’s judgment was wrong. 
This was the rumour and ths artiale 
described it as mischievous and the writer 
wanted to contradict it. Counsel admitted 
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for the purpose of his argument that it 
was a gross libel against the Improvement 
Trust, but if was not contempt against the 
High Court. 

(Sanperson, C. J.— When the writer spoke 
of sonsternation, what could he mean but 
that he had lost his confidence in the 
Judges? | 

Mr. Norton asked his Lordship not to read 
the two articles together. 


[FLETOHER, J.—Is it not contempt to 


‘speak of consternation as regards the gon- 


stitution of any particular Bench? | 

I say no, 

Continuing, Mr. Norton said that the 
grievance of the writer was why there 
should not bə a Full Bench and only a 
Bench of three Judges. If he was acquaint- 
ed with the form of proceeding, he should 
have said that asthere was a difference 
of opinion it should go tkefore a Full 
Bench. 

Mr. Norton next said that the writer said 
that it wasa matter for regret that there 
was an unsavoury impression because it 
was untrue. How could it be contempt 
when he spoke of unqualified belief in the 
Bench? That was the key of the whole 
thing. He only asked to takein an Indian 
Judge, 

Continuing, Counsel said that if it was 
held to be contempt he asked their Lord- 
ships not to take any notice of it and 
that summary jurisdiction should not ba fol. 
lowed. A contempt out of Court should 
not be treated summarily unless it inter. 
fered with the administration of justice, 
The Trust got all they wanted to get 
but the writer did not create any impedi- 
ment. If it was only scandalising the 
Bench, then Counsel said this class of 
contempt was practically obsolete. The 
position of an English Judge was too high 
to be shaken by criticism like this, The 
reason why the summary procedure was 
not desirable was that the prosecutors were 
the witnesses and judges. In the case 
of Tayler (1) Sir Barnes Peacock wanted 
to issue a Rule and there was an 
apology. 

[Sanperson, C. J.—The writer of this 
article has offered no apology. |} 

How can I offar an apology for the 
writer? I on behalf of the printer offer my 
heartfelt apology to all your Lordships, 
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The hearing of the case being resumed 
on the following morning, Mr. Norton said; 
Before proceeding with my argument I 
would like to call your Lordships’ attention 
to a statement in the newspapers that I 
tendered a heartfelt apology for the printer. 
I tendered no apology, heartfelt or otherwise, 
because I understood your Lordships agreed 
with me that in the position in whioh I 
was placed it was impossible for me to 
apologise for another man’s acts. That was 
the reason I tendered no apology. Had 
the words been my own words I 
should bave tendered an apology at once, 
but in the circumstances, I can scarcely 
be called upon to apologise for another man’s 
acts. 

[Sanpersox, C. J.—I don’t see why your 
client should not apologise just as much as 
anybody else. | 

What I stated on Monday and I repeat 
again to-day is this: If your Lordships 
think that I have not exercised due 
caution and was negligent in the discharge 
of my duties as printer, I do cffer an 
unqualified apology with an expression of 
my regret. My argument, however, is that 
in truth and fact there is no contempt. 


Counsel then cited k. v. Freeman’s 
Journal (15) and said that in the 
gense in which reflection constitutes an 
impediment to the due administration 


of justice, the reference in that case was 
whether there had been a contempt or 
suggested contempt to intluence the mind 
of jurors or to intimidate witnesses from 
soming forward to assist either side. 


[Sanperson, O. J.— That is not an authori- 
tative proposition that there must be an actual 
impediment. The test is this, whether a 
matter has a tendency to obstruct the 
ordinary course of justice, not that there was 
an actual disturbance of justice. | 

That ease is not applisable to Judges 
but to jurors. i draw a logical differ- 
entiation between proceedings calculated to 
infinenee the minds of jurors and an at- 
tempt to influence the minds of learned 
Judges. 

[Sanperson, ©. J.—You mean to say a 
juror’s mind will be more easily influenced? } 

Yes. Our contention has always been 


| (15) (1902) 2 I. R. 82; 6 Ir. L, R. 628. 
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that we cannot substitute trial by Judges 
for trial by Jury on the ground that your 
Lordships are not accessible to influences 
which we as Counsel can plead before a 
Jury. i 

Counsel then oited the case of King v. 
Dolan (16) and said that that was the case 
which Sir Lawrence Jenkins followed and 
quoted in Governor of Bengal yv. Motz Lal 
(4). There the Judges said that the Court 
should not act unless in faot the 
contempt was likely to create a tendency, 
etc. 

[Sanperson, O. J.—It is the same thing, 
“in fact likely to create.” Does the addition 
of the word “fact” add anything to the 
principle f] l 

T submit it does, i 

[SANDERSON, C. J.—If you say a thing has 
a tendency to create, is if not the same 
if yon say a thing has, in fact, a tendency 
to create P You are a master of English. 
Tell me that? Do yon really add anything 
to the weight of the sentence if you say that 
has atendency to create a prejudice, or that 
has, in fact, a tendency to create a pre- 
judice. | 

The difference is this. It is a remote con- 
tingency upon a very remote contingency. 
It is a mere possibility upon a possibility. 
Whoever wrote those articles was not seeking 
to influence the minds of jurors. Ifhe was 
seeking to influence any minds he was seeking 
to influence your Lordships’ minds, not upon 
the merits of the appeal, but on the con- 
stitution of the Bench. How can that have 
a prejudicial effect upon your Lordships’ 
judicial determination of the merits of the 
appeal P I submit that cannot have the least 
influence upon your Lordships’ minds. If it 
was a libel upon the Improvement Trust, 
the only influence upon your Lordships’ minds 
would probably be to create a bias in favour 
of the Improvement Trust. It indicated no- 
thing as to what your Lordshipsoughttodo, He 
asked for the constitution of a Bench which 
should include one or more Indian Judges. 
Can it be said there wasany danger, real 
or imaginary, in an application of this kind? 

Counsel next cited the case of Oosta Rica 
(Republic) v. Hrlanger, Clements, In re (17) and 


the case of Hunt v. Clarke (18). 
(16) (1907) 2 I. R. 260; 9 Ir. L. R. 647. 
(17) (1877) 46 L J. Ch. 375; 386 L. T. 832. 

5 oy 11889: 58 L.J Q. B. 49C; 64 L. T. 348; 37 W, 
, 194. i 
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(Sanparson, C. J.—The test is first whether 
it tends to prejudice, } 

Lam willing to apply that test here. No 
attempt was made hy the writer to prejudice 
your Lordships’ minds as to the merits of 
the appeal. What was there in the nature 
of urgency inthe articles which are now the 
subject-matter of this enquiry, urgency in 
the shape of your Lordships’ summary inter- 
ference: Apparently, as faras one can see, 
they avoidel any further comment not in 
consequence of any orderof this Court, but 
spontaneously P There was nothing really in 
the nature of any urgency to correct any mis- 
chief of that kind, whish was likely to spread 
and create more serious mischief in sonse- 
quence of that dissemination, to justify the 
exercise of that jurisdiction which is 
exercised and which should be resorted to 
only in cases of extreme urgency. 

After citing In the matter of a Special Re- 
ference from the Bahama Islands (10) Mr. 
Norton said that, however wrong it might 
be, it sould not be stated that these articles 
were an obstruction to public justice. The 
writer could not have believed that anytbing 
he said in these letters would in any way 
cbscure their Lordships’ minds or divert them 
from the proper functions of the Bench and 
give him any assistance. If the object of 
these proceedings be to make it quite clear 
that their Lordships had the power which 
they were desirous of exercising in this case 
to hold if was contempt and exercise their 
control over that sontempt by the sammary 
process with which their Lordships were 
clothed, what would be the ontcome of these 
proceedings P He was only addressing their 
Lordships on behalf of the printer, who was, 
comparatively speaking, the least blamable. 
There was no suggestion whatever that he 
was aware of the contents of the documents, 
and he had sworn himself that he had no 
such knowledge, 

{Sanperson, C. J.— I was looking at his 
afidavit this morning. Would you mind 
looking at paragraph 4 where he says, 
“I did not read the said articles or 
either of them when they were given to 
me for publication.” Now turn to para- 
graph & where he says, “I further state 
the said articles were published by my- 
self in good faith and in the public 
interest.” How can he say that if he did 
not know what was in them? | 
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A man may in perfect innocence publish 
a document of which be knows nothing, 
believing at the time that it is perfeotly 
innocuous. What he means is this, that 
if he had any notion that those documents 
contained anything of án objectionable 
character, he would not have published 
them. It is true that he did nob read 
them because he believed that no defamatory 
matter would be given to him for 
the purpose of publication. 

[FLETOHER, J.—How can he say it is 
in the public interest if he did not read 
them? | 

Publication in a newspaper involves 
publication of matter seven-tenths of which, 
I presume, is of public interest. 

[Sanperson, C. J.—He says: “The said 
articles were published by myself in good 
faith and in the public interest.” That 
seems to me somewhat inconsistent with 
his statement that he put iri articles without 
knowing what was in them. | 

Then his drafter must be made liable 
for that. I know what was. intended by 
those responsible for the drafting: Those 
who drafted that meant to say in para- 
graph 4 that he never read the artioles 
and in paragraph 6 that although he never 
read them he published them in good 
faith and in the public interest. These 
are the articles with which he stands 
charged. He did not read them because 
he bona-fide believed he was asked to 
publish that which was for the public 
interest. He is not there for the purpose 
of printing for private circulation, but for 
the public. They are rot printed to sell 
to Mcti Lal Ghose’s ahildren, but to the 
public. 

[SANDERSON, C. J.—They are to sell the 
paper. j 

Who buya it? The publis. In paragraph 
4, he says: “I never read them.” In paragraph 
5 hesays: “| have now read them and I have 
ascertained that they sontain misstatements 
of facts.’ In paragraph 6 he says: “Al 
though I published them without reading 
them, | acted in good faith and in the 
interest of the public, because I believed 
that the authorities in charge of the paper 
would not ask me to disseminate a libel.” 
If, as a matter of fact, your Lordships’ 
object is to give a warning effective in its 
gharacter that statements of this character 
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are contempt and are not to be published, 
then that object has’ been achieved by 
this enquiry. There is no reason why 
punishment should be meted out to the 
Printer if your Lordships hold that these 
articles are really contempt. I would entreat 
your Lordships not to do that. There is 
an interval of four days between the 
publication of these two articles. I don’t 
think it is too much to suggest that a 
man who read the article cof the 22nd 
would necessarily keep in his mind the 
sontents of the article of the 18th. There 
is nothing to show that the writer intended 
the two letters to be read conjointly or 
that the public on reading the sesond would 
take into consideration the contents of the 
first. 

Continuing, Mr. Norton said that so 
far as his client was concerned, he was a 
subordinate servant who carried out duties 
more or less of a technical character and 
he had no interest whatever ia the publica- 
tion of these letters. Further he relied 
on his superiors not to put him in any 
jeopardy by publishing articles which were 
ohjestionable. He had simply carried ont 
his duties efficiently and loyally to his 
superiors. He had sworn that he had 
never read these letters before he published 
them. If through no act of his own he 
“became an innocent agent in the dis- 
tribution of that which their Lordships 
might hold to be a contempt of Court, 
then that fact vould play a very im- 
portant part in the adjudication of punish- 
ment. 

[The Chief Justice asked whether it had 
not always been in the cases Mr. Norton 
had sited a factor to be taken into con- 
sideration by the Court that the printer 
was willing to disclose the name of the 
person who brought the matter complained 
of to him for publication. | 

Mr. Norton replied that there was no 
evidence whatever that his client was aware 
of who wrote these letters. 

Mr. Nerton, continuirg, said that it was 
not a fair interpretation to put on these 
letters by reading them together. There 
was nothing to show that the writer in- 
‘tended these two letters tobe read jointly, 
or that the publisher intended that the 
contents of the first letter should be taken 
into consideration in reading the second, 
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The printer was entitled to rely on his 
superior. He simply carried out his duties 
under the orders of his superior and he 
never read these letterseither then or after 
the publication. He wasat best an unwil- 
ling agent in the dissemination of this libel, 
The whole sireumstances showed that he 
was innocent of complicity on his part. 
That must be taken into consideration on 
the question of punishment. There was 
no evidence to show that this man knew 
who wrote these letters. 


[Sanperson, C. J.—In the ordinary course 
of business I suppose he would know from 
what quarter these letters came. He must 
have known who was responsible for the 
publication. | 

They came to him in the ordinary course 
of business from someone in the office. 

(Sanperson, ©. J—This person would be 
liable for the publisation. | 

T say I do not know who brovght it. 
Supposing a messenger boy brought it? 

[SANDERSON, C. J.—He would know from 
what quarter the messenger boy came. He 
would know who would be respousible, I 
want to reash the man who is responsible 
for the publication. ; 

The person responsible for the publication 
is the editor. 

[Sanperson, C. J.—I suppose your client 
would know who is the editor, 


Yes, If your Lordship puts me into that 
position. I say I refuse to say. If the 
editor has any virtue he ought to have 
come forward himself. Why should a 
subordinate on Ra. 200 a month be called 
upon tu appear on this Rule? The other 
man is in a far higher position. Why 
don’t the editor and proprietor come for- 
ward and assume responsibility? Your 
Lordships will not pres- me to tell you. 

[Sanverson, C. J.— Please understand me, 
I do not press you to tell. This ig one 
of the fasts that must be taken into con- 
‘ia He must know who the editor 
is, 
That is asking me to play the part of 
Judas. 

[Sanperson, ©. J.—I shall bear in mind 
what you say abont the editor not coming 
forward. | 

Mr Norton referred again to the Banhs & 
Fenwick, In the matter of (3) and concluded. 
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Mr, B. Chokrovarty, for Priyus Kanti 
Ghosb,a Director of the Company, and for 
Mainal Kanti Ghosh, who was the Secretary 
to the Board of Directcrs, said that after the 
discussion which had already taken place his 
own submission would be very short. His first 
submission was that in a criminal contempt 
case, where the object of the procedure 
was to punish a man, the gravamen of the 
charge was that the comment or publication 
interfered with, or was likely to interfere 
with, the due administration of justice. 
He filed two affidavits, one by each of his 
clients. With regard to the question of 
interference with the administration of 
justice, or tendency to interfere with the 
administration of justice, his further sub- 
mission was that this might be mixed up 
with a refisction upon the Judges or a 
reflection upon one of the parties to the 
litigation. If it was merely a reflection upon 
one of the parties and was in tbe nature of 
a libel but did not interfere or tend to 
interfere with the due administration of 
justice, then the remedy by a summary 
process for contempt did not apply. In 


the same way if it wasan attack, however’ 


improper, or a reflection upon the Court, 
and such reflection or attack did not inter- 
fere or tend to interfere with the due 
. administration of justice, then again the 
remedy was not by a summary process of 
contempt but by criminal information or by 
action. His next submission was that jn a 
case of an original trial pending, whether 
it was a criminal proceeding or a siwil 
action, apy comment with regard to such 
pending proceedings or pending action, 
either on the merits or with regard to the 
conduct of the parties, was prima facie 
likely to interfere with the administration 
of justice, because it might interfere with 
the witnessea who had to give evidence, 
or might interfere with the Jury who had 
to deal with the facts, or might even inter- 
fere with the learned Judge dealing with 
the case. That was to say it might jn- 
terfere withan impartial trial. If, on the 
other hand, the litigation had passed ont 
of the hands of the trying Court, and 
even where an appeal was allowed on facts, 
the position was different because the 
record was complete. No comment could 
interfere with the witnesses because all the 
evidence was before the Court and tha 
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verdict of the Jury was also before the 
Court. If the case was an appeal on facts 
and there might bea necessity to investigate 
the facts, it might be conceivable that one 
of the parties to the litigation was held 
up in contempt or pointed to as being 
unworthy of belief, and then it might affect 
the mind of the Judge in dealing with 
the facts of the appeal. In the case where 
a Judge is concerned matters were not in 
the same position as tn regard to witnesses 
or jurors, Where it was a matter of the 
construction of a Statute, then his submis- 
sion was that even if there was a comment 
with regard to the conduct of oneof the 
parties it could not possibly interfere with 
the due decision of the appeal. If these 
two articles were offensive and, therefore, 
matters which contained reflastions on either 
of the parties to the appeal or upon the 
learned Judges, his submission was that, 
however reprehensible the attack of the 
writer might be, it could not possibly in- 
terfere with the right decision of the appeal. 
It was uot a question of fact. It was 
one which involved entirely the question of 
Jaw which was to be determined upon the 
basis of the construction to be put upon 
a Statute. He was not defending the writer 
of the articles, and he was discussing the 
articles, whether right or wrong, by assum- 
ing that they were offensive, and that they 
were grogsly libellous; yet they conld not 
attack the administration of justice, because 
in point of fast the question involved was 
of such a character that the decision could 
not be affected by any comment madein the 
public press, . 

{Saxperson, C. J. What do you mean by 
“due administration of justice?” Is it only 
confined to the right decision of the case? 
Is it not necessary that this Court should 
have the confidence of the people in this 
country? Assuming that the articles are 
absolutely unjustifiable and are intended to 
minimise the confidence which the people 
ought to repose in this Court, is that nota 
contempt of Court? | 

That may be, I will make my 
submission with regard to that later on, 
but what I want to clear up at the present 
moment is that these articles, however 
offansive they may be, and whatever action 
ib might be necessary to take in regard to 
them, could not in thse present case affect the 
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uue administration of justice in the sense ot 
a proper decision in the appeal. Whether 
it isa mere reflection upon the dignity of 
the particular Judge or whether itis any- 
thing more, the proper remedy is not a 
summary process. This remedy by a sum- 
mary process is only to be resorted to if the 
reflection upon the Judge does in fast 
interfere with, or had a tendensy to interfere 
with, the due administration of justice. 

Counsel then cited the case of Helmore v. 
Smith (19) and referred to MHalsbary’s 
Laws of England, Volume VII. 

[ SANDERSON, C. J.—That is exactly the point 
I was putting to you—that itis caleulated 
to undermine or impair the authority of the 
tribunal. | 

Undermined or impaired with regard to a 
list pending before the Court. 

[Wooprorrs, J.—Supposing the list has 
already come to an end? | 

You are entitled to criticise and, in doing 
so, to point out that the learned Judge is 
wrong. 

[Wooororre, J.—Supposing the writer 
imputes corrupt motives to the Judge after 
the list is over? | 

I have not considered this partioular case, 
but my answer tothat would be that such 
a matter would not be dealt with by a sum- 
mary process but by a criminal action for 
libel. The position would be the same if 
you defame and maliciously or otherwise 
impute misconduct. I may have stated my 
proposition too broadly but still my first 
point remsins. In this particular instance 
my submission isthat this is a matter in 
which these offensive articles sould not 
possibly interfere with tne right decision 
of the case. 

Counsel then dealt with the point as to 
whether it wasa libel against tbe Judges 
and cited In the matter of a Special Reference 
from the Bahama Islands (lU). The nature 
of the libel contained in the letters was not 
of such a character as to undermine and 
impair generally the dignity of the Court. 
In that case their Lordships held that it did 
not constitute contempt. 

(Sanpersey, C. J.—That isto say that he 
did not undermine and impair the authority 
of the Court. Surely if the Privy Council 


(19) (1886) 35 Ch. D. 449; 56 L. J. Oh. 145; 56 L, T. 
72) 35 W. R. 157. 
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had come tothe conclusion that this letter 
had impaired and undermined the authority 
of the tribunal, it must have come to the 
conclusion that it was contempt of Court. | 

Mr. Ohakratarity submitted that it was 
not such a contempt of Court as required 
that it should be proceeded against by 
summary process. What he was insisting 
upon was although it might be contempt of 
Court, it did not necessarily mean that the 
remedy was & summary process for contempt, 

(Sanperson, C. J.— That must be a matter 
of discussion. | 

Mr. Ohokravarty agreed that it was a 
matter of discussion, but, even assuming 
that if was sontempt of Court in so far as 
it cast a reflection on the Court, it was not 
a proper case in which their Lordships 
should apply a remedy of a summary 
procedure. 

Counsel then read the affidavit he had 
putin. Oneof his clients was a director 
and the other was secretary of the company, 
and both said that they had no control over 
the paper. They did not know who was 
responsible for the publication of the two 
letters in question. 

-[Fuetcaer, J.—The director must know. 
Where you delegate your power to conduct 
a newspaper you must know who the respon- 
sible Editor is. | 

Mr. Ohakravarty submitted that this 
being in the nature of a criminal trial, there 
was no positive proof before their Lordships 
of any legal offence connecting his clients 
with these two articles. He cited Odger on 
Libel and Slander, page 472, Reg. v. Judd 
(20), Palmer on Company Presiding, First 
Volume, 11th Edition, page 546. 

[ Wooprorre, J.—Is not there against you 
presumptive publication? Hither you bring 
forward evidence which rebuts presumption 
or there must be presumptive publication 
Consider this case from this point of view. 
A direstor is a person who directs. Then 
the question is what does he direst? He 
directs the business. This particular business 
is the carrying on of a newspaper. Would 
not there be presumptive publication againat 
your clients? You seek to meet it in two 
ways—(1) that you had no control over the 
paper; (2) by saying that you were not 


(20) (1889) 37 W. R. 148; 16 Gox. C. C. 559; 59 L, 
T. 893; 53 J. P. 216, 
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present. Apart from your allegations in the 
affidavits that you have no control over the 
contents of the paper, and apart from your 
statement that you were away from Calcutta, 
would not these facts referred to constitute 

a caseof presumptive publication? | 

In law there is no presumption. 

[ Wooprorre, J.—-Why not? | 

The company is the proprietor. Supposing 
there are 20,000 share-holders in thecountry. 
Because 1 happen to bave one share in such 
a company can you attribute to me know. 
ledge of the publication of the article as 
proprietor? 

[ Wooprorrs, J.—There would be inference 
unless and until you show that you were 
not concerned with the publication. | 

I say that such an inference does not 
arise. In a criminal trial you have to prove 
by positive evidence either that I. was the 
‘writer or that I authorized the publication 
of it. You cannot attribute to me the 
liability of the proprietor. In the case 
of editors and printers, whether they do 
in fast know or not, the law in fact 
attributes knowledge to tbem because 
it is in fact their business to know. Although 
they may be ignorant they cannot take 
shelter in that ignorance. 

Counsel cited the oase of Reg. v. Judd 
(20) and went on to say that in the absence 
of proof of individual complicity his clients 
could not be indicted, He sited Governor of 
Bengal v. Moti Lal (4) and Reg. v. South 


Staffordshire Waterworks Co. (21). Except 
in the case of editors, proprietors and 
printers, they could not rely upon any 


presumption or inference. They must prove 
it by positive evidence. He then cited 
Reg. v. Holbrook (22) and Reg. v. Holbrook 
(23) and Odgers 470, 

Continuing, he said that, with whatever 
disfavour or disapprobation they viewed the 
matter, he submitted that there was no 
evidence for the purpose of establishing the 
complicity of these two men. It was no 
doubt very impertinent advice given by 


ignorant men with regard to the formation 


(21) (1886) 16 Q. B. 359 atp, 864; 55 L. J. M. C. 88; 
54 L, T. 782; 84 W. R. 242; 50 J. P, 20. 

(22) (1878) 3 Q. B. D. 60; 47 L, J. Q. B. 35; 37 L. 
'T, 530; 26 W. B, 144; 18 Cox. C. O. 650. 

(23) (1879) 4 Q. B. D. 42%; 48 L. J. Q. B. 113; 39 L. 
T, 686; 27 W, R, 313; 14 Cox. O, O. 186, 
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of a Benoh for the trial of a particular 
matter, 

(FLercaeg, J—Are the readers equally as 
ignorant as the writer? | 

There is noting on the record and I should 
not like to say. If you think that very: 
much importance attaches to newspaper 
articles, you are very much mistaken. We 
here do notattach any importance to news- 
paper articles, We are very fond of 
talking. 

LSanverson, ©. J.—I beg your pardon. 
Fond of what? | 

Fond of talking. 

[ SANDERSON, C. J,—I thought you said fond 
of toffee. (Laughter.) | 

Mr. Chakravarty said that it seemed to him 
fo be a very impertinent suggestion made by 
anignorant person who knew nothing about 
how the High Court Benches were formed. 

[Sanpzason, ©. J.—You can hardly say 
that. He seems to know what is happen- 
ing in the High Court. He also knew that 
Mr. Justice Chitty was to be one of the 
Judges sitting on that Bench. How he same 
to know that Ido not know. Therefore, he 
could not have been very ignorant. | 

That is the knowledge of a man who goes 
about eavesdropping. In spite of the Official 
Secrets Act, it is astonishing how people in 
the bazar come to know of what is happen- 
ing in Simla in the matter of frontier wars, 
loans, ete. You always find everything 
talked of in the bazar, My submission is 
that the matter being in appeal atthe time 
and involving a question of law, it could not 
interfere with the due administration of 
justice, and there could be no tendency to 
interfere with the due administration of 
justice. Notwithstanding my slients’ 
position—one as director and the other as 
secretary-—they have no control over the 
contents of the paper and have in no way 
been shown to be liable for these offensive 
matters. 

(Wooprorre, J.—After the adjournment 
will you kindly refer to Green, Eg parte; 
Robbins, In the maiter of (24)? ] 

Continuing, Mr. Chakravarty said that 
under the Companies Act, sestion 32, clause 
(1), the names and addresses of the directors 
or managers were to be furnished. In the 
return Mrinal Kanti Ghose was described as 


| (24) (1891) 7 T. L. R. 41l 
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the secretary and Golap Lal Ghose as the 
financial manager. 

(Caitty, Ji—Mrinal is both manager and 
secretary. | 

He is only secretary. 

[Sanpersoy, C.J.—In the exhibit he is 
described as marager and secretary. ] 

In his affidavit Mrinal says he is secretary 
-and not manager. 

| SANDERSON, C. J.—If he was secretary alone 
he would not have been put in the category of 
manager in the return]. 

The return was made by Golap and not by 
Mrinal. Although he is put under the 
heading of manager he is only secretary. 

Counsel next cited a case reported as Green, 
Be parte; Robbins, In the matter of (24) in which 
Mr. Robins, manager of the Press Associa- 
tion, was prosecuted in connection with the 
alleged publication of a paragraph in the 
papers sent by the Press Association. His 
position was, according to his own showing, 
that he was in charge of the various depart- 
ments, 

[SANDERSON, C. J.—Here we have got the 
printer. He simply prints what is given to 
him. The director has ro control over 
the matter that appears in the paper. Then 
whom are we to hold responsible for the 
publication? | 

Under the law the printer is responsible. 

f SANDERSON, C. J.—If we are left in the 
dark we must draw our own inferences. 
What are we to assume? The director 
says he does not exercise any control. 
Then there must be an editor. 

All I can say is that he is not before your 
Lordships. You can condemn my action for 
keeping my mouth shut, but you can’t punish 
me for that. 

Counsel then gave an illustration, He 
said there was a dacoity in Barisal and a man 
was brought up who lived not far from the 
soene of the dacoity. The Judge told the 
man that he must know who committed the 
dacoity. Their Lordships could not draw the 
inference that his clients were liable because 
they were connected with the company. The 
conduct of the director was open to comment 
but he was not responsible for the offence 
with which he was charged. 4 

[Sanperson, O. J.—But they have 
suggested that there is an editor. ) 

We have not made any such suggestion. [ 
am not here to give any information. 


not 


F 


INDIAÑ CASES. 


[1918 


Mr. C.R. Des, for Golap Lal Ghose, said that 
his client was Director and Financial Manager. 
The first question which must be determined 
was whether this was a criminal proceeding 
or not. On their Lordships’ decision would 
rest other questions. He did not like to raise 
the question of jurisdiction but that was a 
substantial question in the case. Once he 
established that it was acriminal proseeding 
it required evidence to prcve the charge. 
Counsel said there was no evidence against 
his client. The materials upon which this 
Rule was granted did not call for an answer 
from an accused person. , 

Counsel next proceeded to show that it was 
a criminal proceeding and cited several 
cases. He added that once it was admitted 
to be a criminal proceeding, the next point 
was, what was the evidence against his client. 
He pointed ont that in a criminal proceeding 
they must have absolutely clear proof, That 
which was accepted as primafacte proof in a 
civil action was uo proof ina criminal pro- 
ceeding. 

Mr. Das next cited cases reported as 
Martin v, Mackonochie (25) and Holt, In re 
(26) and quoted from Woodroffe’s “Hvidence” 
that the question was not whether substantial 
justice was done but whether justise was 
done according tolaw. In accepting evidence 
they must be satisfied that 16 was according 
to law. Then they could not draw an 
inference in conformity with his guilt but in 
conformity with his innocence. In a criminal 
preceeding the inference must be drawn 
which was mostly in favouroftbe accused. 

Continuing, Mr. Das said that the return 
filed by the Secretary of the Company giving 
the names of the directors and managers, 
being a private dosument, must be strictly 
proved as to handwriting and signature, 
Therefore, the production of a cretified copy 
was of no use. He then read sections 74 and 
65 of the Evidence Act and sections 31, 32, 40, 
240 and 245 of the Indian Companies Act, 
and said that that was not a publio record. 
16 was a private document. It was sent to 
the Registrar but that did not make it a 
public document. 

[ Mooxerses, J.—Is it a public record of a 
private document? | 


(25) (1878) 3 Q. B. D. 730, 
(26) (1879) 11 Ch. D. 168; 40 L. T. 207; 27 WSR. 
485, 
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No. I say that itis a private document, 

FeLtoger, J., referred Mr. Das to 
section 87 of the Companies Act, and 
asked whether it was not public document. | 

How is it a public document? Public 
record means any record whish is concerned 
with the public. 

[Sanpexson, C. J.—The publio are entitled 
to get copies of the document by paying certain 
fees? ] Yes. 

[Saxpexson, O. J.—Then is it not a public 
document? } 

The whole question is whether it is a ‘public 
record. What does the expressions “publie 
record” mean? Section S7, as it, is worded, 
does not make this document a public dogu- 
ment 

[Sanpersos, C..J.—Is this copy, of «hich 
this document purports to be a certified copy, 
made under section 87 of the Companies 


Act? | 
No. Under section 32 of the Companies 
Act. The affidavit says that. 


[Fuercanr, J.—That is Mr. Heohle’s view. | 

These are the materials upon which we 
have come to answer. 

Mr. Dus then read ciause (1) of sections 32 
of the Companies Act and said that they 
were to send information to the Ragistrar, 
who, under the Act, had some power of 
supervision over Joint Stock Companies. 
There were many documents of which they 
could get copies, but those sould not be 
regarded, and never had been regarded, as 
publics documents. If in pursuance of 
section 32 of the Companies Act, the 
copies being sent by them to the Registrar’s 
office, the office had to do something and 
to keep some records of those documents, 
these copies would be public records of 
private documents. The mere fact that 
these sopies were sert and that the Registrar’s 
office kept copies of them did not make 
those copies public documents. The Regis- 
trar’s office was only the custodian of those 
documents under the Act. 

The hearing being resumed on the 
following morning, Mr. 0. R. Dus, continu- 
ing his address on behalf of Golap Lal Ghose, 
Financial Manager of the Amrita Bazar 
Patrika, said that section 87 of the Indian 
Companies Act, to which Mr. Justice Fletcher 
had referred the day before, referred 
to a totally different document, not the one 
referred to in section 32 of the Indian 
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Companies Act. The document with which 
their Lordships were now soncerned was a 
document mentioned in section 32, and not 
in sectien 87. That would bear on the next 
question he would argue as to the pre- 
sumption that if they were Directors in 
March they were Direstors in May. The 
certificate filed stated the facts as they stood 
on March 5th. 

[Sanperson, C. J.—Look at the end 
where it states “filed this 9th day of 
May.” | 

I see that. Your Lordship will allow 
me to deal with it after I have disposed 
of the first point. The question which 
your Lordships have got to decide - first of 
all in this sonnection is whether it comes 
under clause 2 of section 74, as to whether 
it is a public document or not. I sub- 
mit tke words “public record” show it 
must be a record made of private documents 
when they are sent on to the Registrar's 
office. What the Legislature contemplated 
is that unless some record is directed under 
the law to be kept of these documents it 
cannot become a publie record of private 
documents. This is the view which Mr. 
Justice Woodroffe takes in his book on 
the Law of Evidence at page 517 (reads). 
Therefore your Lordship’s view is that it 
must be a record kept in the Registrar’s 
oficé, made in the Registrar’s office, and 
that the record is to be a record of or 
relating to private documents, Something 
has got to be done by the public offiser 
with reference to that document—a note or 
entry orsomething which will make that 
document a public document. 

[Cuirty, J—What meaning do you put on 
the word “record” in that section? Do you 
mean to say there must be some writing by 
the public official? | 

Yes. I shall show your Lordships that 
that is the view of eminent authorities in 
England on public documents, 

Counsel then cited Tayler on Evidense, 
Volume IT, 10th Edition, page 1078, Powell 
on Hyvidense, 9th Edition, page 271, Lord 
Blaskburn’s judgment in the case of Sturla 
y. Freccia (27) and Mercer y. Denne (28) 


(27) (188)) 5 A. O. 623 at p. 642; 601, J. Ch. 86; 
43 L. T. 209; 29 W. R. 217; 44 J. P. 812 , 

(28) (1905) 2 Ch. 588; 74 L. J. Oh. 723; 93 L. T. 
412; 54 W. R, 303; 3 L. G, R, 1293; 70 J. P. 65; 21 T, 
L, R. 760. 
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and said: That is my submission on the 


point that this is not a public document. If 
it is not a public document Exhibit F 
is not admissible inthis case, and if itis 
not admissible there is no evidence of any 
kind in this case. There is no inference of 
any kind, 

L Mooxeeseg, J.—Assume secondary evi- 
dence is admissible what is your point?) 


I submit the certified copy does not 
prove the signature. There must be evidence 
before your Lordships that the signature 
appearing on the original is the signature 
of ‘accused before your Lordships, and there 
is absolutely no evidence of that. Section 
77 is not a section which would authorise 
the reception of this evidence without proof 
that the signature upon the original -is the 
signature cf this man. 

[Sanverson, ©. J.—For the purpcee of 
this part of your argument you would take 
the certified copy as if it were the origiral? | 

Yes. They are entitled to put in the 
certified copy without proof of the Joss of the 
original. Section 77 merely says it isto be 
taken as proof of the contents, that is word 
for word it is the same as the original. 


[MOOKERJER, J.—You would take this 
aaa even if the original was exhibit- 
ed 

Yes. There must be eviderce that the 
signature is the signature of this man, I 
ean find no authorities according to which 
you may take the certified copy not only 
as procf of the contents of the original but 
over and above that as proof of the signa- 
ture of the particular man before your Lord- 
ships. 

[Sanperson, C. J.—Ilf we find that is a 
statutory return, is there not some infer. 
ence to be drawn from the fact that the man’s 
name appears there as director of the com- 
pany?) 

The furthest you Gan go is that aman 
of that name was Director or Financial 
Manager. In a criminal trial you must prove 
the identity of the accused. 

NA J.—Why do you come before 
us 

Because notice is served npon me. I 
would have been most happy not to have 
come. 

[| Wooprorre, J.— As what? As Director 
of the Company? ] 
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No, as Golap Lal Ghose. Suppose I have 
been served with notice as Director. The 
fact they served a notice upon me as 
Direstor does not prove that I am be. 
These are technical points no doubt but I 
submit I am entitled to take them. Your 
Lordships are exercising very extraordinary 
jurisdiction, and if I oan take any, technical 
point [am entitled to take it on behalf of 
my client, 

[ MoOoKERJEE, J.—If section 90 applies? ] 


Then it would be different. lam very 
much obliged to your Lordship. That streng- 


thens my argument. If a document is 80 
years old and is produszed from proper 
custody, then the Court may take it that 
the signature of the person which it pur- 
ports to contain is the signature of that 
person. Then there are various’ provisions 
in the Companies Act itself which show 
that certain docnments may be taken as 
prima facie evidence of their contents, but 
in this case there is no such provision. If 
your Lordships accept this as secondary 
evidence of proof of the original then there 
is no proof of the signature, and unless 
there is such procf I cannot be convicted 
of this offence. Secondly, it shows that 
on March 5th, 1917—I am assuming your 
Lordships are against me on the other. 
points—I was a Director and Financial 
Manager, In a criminal trial. you cannot 
draw an inference from that that because 
I was Financial Manager ora Director on 
March 5th, 1917, therefore on the date 
on which these paragraphs appeared in 
the Amrita Bazar Patrika I still hold that 
office. Suppose I was prosecuted for criminal 
breach of trust as a servant and the 
prosecution prove thaf three months before 
the occurrence I was their servant. I sub- 
mit no conviction could rest on that evi- 
dence. The prosecution must in that case 
carry further and say that on the dale 
of the offence. I hold that office. 
[Mocgersec, J.—Ié will be proved by 
oral evidence that no change had been noti- 
fied urder section 87, 
. That will be. Such returns have got to 
be made from time to time. If there 
is a questiun of presumption your Lord. 
ships may draw the inference that those 
returns were made and if they were made 
they should be produced. Then you 
Lordships would have had before you all the 
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documents which would have shown or 
might have shown that the accused was in 
that position on the dates on which those 
paragraphs appeared. That, however, is 
wanting, Matters which have to be proved 
by evidence cannot be made the subject of 
inferences, which must be under these 
circumstances conjectures. There is nothing 
in the law to prevent my giving up that 
appointment the very next day. Before 
your Lordships can convict me there must 
be evidence before you that on the dates 
on which these paragraphs were written 
or published I was a Director or Financial 
Manager. 


The next point I desire to discuss in 
this connection is that suppose you take 
1% I was a Director and the Financial 
Manager on the date when those paragraphs 
appeared—~I am assuming that against me 
—what does it prove? I take the case of 
my being the Financial Manager first. The 
evidence upon which I have been asked to 
show cause indicates my duties are in the 
financial line and, therefore, so far as that is 
any indication, it shows that I have nothing 
to do with the editing of the paper or the 
editing of the paragraphs or any work with 
reference to the publication of these para- 
graphs, I submit, therefore, that that is in 
my favour. 


, I ask your Lordships to consider whether 
if is not a fact that out of the Direators some 
are appointed Managers and of the Directors 
I am appointed Financial Manager. Different 
duties are cast on different Directors. Your 
Lordships cannot suppose that in a meeting 
of the Directors it was discussed that these 
paragraphs showing contempt of the High 
Court should be published in the paper, My 
liability must entirely depend upon how 
far I was engaged in the work of publishing 
this paper. That must be alleged. Whereis 
there such an allegation against me except that 
Iam a Director and a Financial Manager? 
There is no reason to suppose in the face 
of that oertifeate that direstors—except 
those holding such a post as Manager or 
Financial Manager—have anything to do with 
the editing of articles or the publication of 
the paper. A reasonable way of reading 
that document is this,—there are so many 
Directors that so far as the executive work 
36 concerned with regard to the publica- 
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tion of the paper it has two sides, namely» 
the editorial side and the financial side: 
The financial side is not concerned with 
the editing and publishing of the paper. 
It is alleged against me that, apart from 
being a Director who has got a right to 
attend Directors’ meetings and deliberate 
and discuss matters placed before the 
Direstors there, I am entrusted with the 
work of financial management. These are 
the allegations made against me and these are 
the allegations I have come to meet. I am 
showing your Lordships that I have notbing 
to meet. The case for the prosecution—if 
I may use that expression—is thatI ama 
Director whoattends meetings of the Directors, 
and over and above that I am the Financial 
Manager. Therefore, in the face of these 
allegations, I venture to sumbit that your 
Lordships cannot draw any inference or 
conclusion—or even a reasonable conjecture 
does not arise—that I have anything to do 
with the publication of the paper. Therefore 
from that point of view there is no evidence 
against me. Then I go further than that, 
As a Director there are sections in the Indian 
Companies Act which provide for the 
Memorandum of Association being sent to 
the Registrar’s office as well as the Articles 
of Association. The duties of Directors 
so far as the Company is concerned are 
duties which are defined and oirsumsoribed 
by the Articles of Association. Why is it 
that a copy of the Memorandum is before your 
Lordships and not the Articles of Associa- 
tion? 

[Sanperson, O. J,—=We have the Articles 
of Association, 

It is not part of the affidavit, 

[Sanparson, C. J.—No. It has been put in 
by one of the respondents. It was read on ` 
Tuesday. Itis attached to the affidavit of 
Mrinal. | 

I have not put that in and I know nothing 
about it. I don’t know whether that is for 
me or against me. I put my ease ona 
different footing. There is abundant author- 
ity for the proposition that directly the 
name of the Director of a Company is 
announced, it would not do to say that a 
director is he who directs or that a Director 
is he who manages. 

[Sanperson, C. J.—Suppose the Articles 
say that the Directors are to manage the 
business and that the business is that of 
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pubishing and printing. Is it not prima 
facie that they do publish and print? | 

That would depend on whether the 
only businessindicated in the articles is the 
conduct of the paper. 

[ SANDERSON, O. J.—Leave out the word 
“only.” If a Company is formed the main 
object of. which is to carry on the paper 
and the articles say the Directors are to 
manage and publish the paper, I would 
assume prima facie they were managing. ] 

With regard to every Director? 

[SANDERSON, C. J.—I assume that would be 
their duties. | 

Suppose one of the articles was they 
were to hold meetings of the Directors 
in which the question of finance, appoint: 
ment of editor and so on, was to ba 
discussed and the article went further 
and said Director so and so was to be respon- 
sible for finance? 

[ SANDERSON, C. J—Of course that would 
make a difference. Suppose it says, as 
it says here, the business of the Company 
. shall be managed by the directors who shall 
pay all expenses and so on? | 

I cannot submit my case on documents 
which are not part of the evidence against 
me at present. Apart from the ques- 
tion of this man being a Direstor, as soon 
as that is done it raises the legitimate 
proposition ‘that his duties are regulated 
by the Articles of Association. The Articles 
of Assosiation are not pleaded against me. 
It was not one of the groundson which this 
Rule was.issued. 

Counsel then cited the case of Jmperial 
Hydropathic Hotel Qo., Blackpool y. Hampson 
(29) and said that there the matter was 
discussed as to what were the duties of a 
Director and his rights and liabilities. He 
submitted that in this sase their Lordships 
sould not arrive at any such conclusion 
that besause this man was a Director he 
“musti know this, that because he was a 
Manager he must know this, For a ori- 
minal trial something more definite was 
necessary, that it was his duty to look 
after the printing or the publishing of 
the paper in question. After all, ii their 
Lordships took it as a-matter of legitimate 
inference, they must take it in connection 
with the usual way in which business was 
done under these circumstances, If there 

(29) (1888) 23 Ch. D. l; 49 L. T. 147; 81 W. R, 330, 
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was a Company for the purpose of pub- 
lishing a newspaper and other things as 
well, as the memorandum showed, what 
would their Lordships expect? Their Lord- 
ships would expect in the usual course 
that for the purpose of editing the paper 
the Company would appoint an Editor and 
that if should be in the discretion of the 
Editor as to the manner’ in which he 
edited the paper. ‘hey might reasonably 
infer that probably the general policy of 
the paper was indicated fo the Editor, 
After all, the question as to which parti- 
cular articles should or should not be 
published must be left to the discretion 
of the Hditor. Therefore prima facie a 
man who was a Direstor and nothing 


‘more than a Director would not look to 


the printing or publishing of different para- 
graphs which came in the different issues. 
of the paper, Of course if their Lordships 
had evidence before them that a particular. 
Director was also entrusted with the duty 
of looking after the newspaper and doing 
the work of Editor, then the matter would: 
have stood on a different footing. Their 
Lordships had not got that evidence, the 
only evidence they had was that he was a. 
Director. They could not draw the infer- 
enoe from that that because he was a 
Director, he must be taken fo be aware: 
of what articles were published and, there. 
fore, he must have known before the publica- 
tion of those articles that they were of, 
this character and, therefore, he was liable“ 
fora criminal offence. Mr, Das submitted’ 
that that conclusion was tooremote having: 
regard to the facts which their Lordships had 
before them, ~ 

Then with regard to the matter of these’ 
Directors and Managers their Lordships had 
had the case put before them of Green, -Hzx 
parte, Robbins, In the matter of (24), from which 
they would see that in that case the argu-: 
ment was not because he was Manager 
he was responsible. In that case the Judges 
had sarefully gone into all the sircum- 
stanses, the previous correspondence and 
the admission of the Manager and it was 
upon the admission of the Manager and 
the contrast between these letters and 
correspondence and his affidavit filed in 
Court at the time of the trial that the 
Judges came to the conclusion that ke was 
responsible. Here their Lordships must — 

j 
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have evidence before them to show that 
this man was responsible for the publica- 
tion, 

Counsel next cited the case of O'Shea v. 
O'Shea (6) and said it very often happened 
that even with regard to a paper the editor 
was responsible for the editorials while the 
advertisement department was left in 
somebody else’s charge. It would be impos- 
sible to manage the publication of a paper 
unless there was a division of labour like 
that. Their Lordships were not consider- 
ing the question of sivil liability but the 

question of criminal liability. The mere 
-~ faot that these people were Directors or 
Managers or Financial Managers would not 
justify their Lordships in soming to the 
conclusion that they were responsible. 


(Wooprorrs, J.—What is the difference 
between civil and  oriminal liability? 
Ordinarily we regard as a civil liability that 
which results in damages and so forth, A 
decree is awarded to give reparation to a 
plaintiff, A criminal liability is that in 
which the Court puts proceedings in motion 
for the purpose of punishing a person who 
does something wrong. If you take this 
question of civil contempt and criminal 
contempt you find in both cases the Court 
awards punishment whether itis civil oon- 
tempt or criminal contempt. 

Even in civil contempt these proceedings 
have been described by decisions to be 
decisions in penum., 

| Wooprorre, J—They don’t come under 
the ordinary civil and sriminal proceedings, 
Whether you call it civil or criminal they 
result in punishment, Therefore, it is 
nothing more than this, that the law has 
attached certain epithets to certain classes 
of contempt and they sallone olass coon- 
tempt of a sriminal nature and the other 
class contempt of a civil nature. | 

It is only for the purpose of deciding tha 
guestion of jurisdiction, but so far as the 
offence is concerned it is in both gases 
criminal, It isa proceeding in penum. 


[Wooprorre, J.—-Then how do you say 
about jurisdiction? | 

The one is criminal jurisdiction, the 
other is civil jurisdiction. I am address- 
ing your Lordships from the point of view 
that it is a proceeding in penum and, there- 
fore, you must look at the evidence strictly. 


[Wooprorve, J.—All evidence must be 
looked at strictly. | i 
[Mooxersez, J.—Strict proof is required 
in eriminal eases. Equally strict proof is 

required in civil cases. } 

That is so. I am pleading for the ap- 
plication of strict proof, If your Lordships 
apply strict proof I have nothing to eoms 
plain of, 

Counsel next cited Statutes 6 and 7 
Victoria, the case of Harding v. Greening 
(30) and the case of Reg. v. Holbrook (22) 
and Reg. v. Holbrook (23). 

[Sanperson, C. J.—The procedure for civil 
contempt and criminal contempt is the 
same? | 

Yes. Itis a proceeding in penum. 

[ Wooprorre,J.—Does it not come to this 
that both the jurisdiction to commit for 
contempt and the sontempt itself are in 
sur generis. 

Yes. The point of view from which I 
am addressing your Lordships is that if is 
a proceeding in penum. Therefore according 
to your Lordships’ ruling in Goternor of 
Bengal v. Moti Lal (4), the proceedirgs ought 
to conform as nearly as possible to the 
proceedings in criminal cases. 


Mr. 0. R. Das, sontinuing, said that the 
last two cases showed that whether or 
not the Common Law of England at one 
time was that the proprietor could be 
punished even although it was proved 
that he was not responsible for the particular 
libellous matter, if certainly was not the 
law of England now by reason of 6 and 
7 Victoria. Be that as it may, there 
could not be any doubt that it was not 
the law in India at present and it was 
impossible to argue that that law applied 
in this country to sonvict people who 
were not direstly responsible for the publi- 
cation of the libel. He referred to section 
499 of the’ Penal Code and alsoto section 
501. He had been described as a Director 
and Financial Manager, It did not follow 
from that that he was personally respon- 
sible for the publication, That responai- 
bility must be fixed upon him by some 
evidence, direst or indirect. The only 
evidence there was here was the state- 
ment referred to and that did not establish 


(30) (1817) 8 Taunt. 42; 1 Moore, 477; 129 E. R. 
297. 
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his responsibility. He nextsubmitted that 
there was no necessary connection between 
the two articles of May 18th and May 
22nd. In the first place there was no 
reasonable ground upon which that could 
be assumed. Then there was nothing to 
. suggest that they were not written by 
two different persons on two different 
dates, unless their Lordsbips by way of 
inference read into these two matters some- 
thing which was not there. In the first 
article the writer did not believe that any 
official of the Trust would dare to go so 
-far as-to approach the Chief Justice or 
any Judge of this Court, In the next 
article he said that sonsternation prevailed, 
but it was not a fair reading of it to 
‘assume that the official did approach the 
Ohief Justice, There were words put in 
-as & sort of protection. 


[ SANDERSON, C. J.— Which words?) 


That there was a mischieyous rumour 
‘which should be contradicted. He also 
said that “we are sure that every rate- 
payer is safe in the hands of the Honour- 
able Judges. We are sure that the officials 
of the Trust will not go so far.” He did 
not intend that the contradiction should 
‘come from the Judges of the High Court. 
He himself contradicted. 


[SANDERSON, C. J.—If his object wss not 
to draw attention to the rumour, why 
- publish: it? | 


Mr, Das said he would deal with this 
point later on. Supposing there were 
two views possible the Court was bound 
tosee which was consistent with the writer’s 
innocence. If once they started with the 
idea that the writer was innocent, then 
everything pointed to these paragraphs being 
read absolutely in favour of his innocence, 
Why should their Lordships put something 
else into the articles which was not there 
and draw adverse inferences? The facts 
according to the rumour were that Mr, Justice 
Mockerjee and Mr. Justice Cumming, who 
had decided Ohandra Kanta’s case (14) against 
the Trust, were withdrawn and the Bench 
was altered and was constituted by the Chief 
Justice and Mr. Justice Woodroffe soming in 
and Mr. Justice Chitty was to join their 
Lordships. Upon that the writer said, why 
‘should that be so? Is not the Chief Justice 
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and Mr. Justice Woodroffe quite competent 
to try the case? As regards their reason 
for suggesting the addition of two Indian 
Judges, Mr. Das desired to dissociate himself 
from the arguments put forward by Mr. 
Jackson. Mr. Jackson had suggested that the 
writer wanted two Indian Judges because 
the Indian Judges were interested as 
landowners and were affected by the Improve- 
ment Trust. That would be the strongest 
ground for suggesting that Indian Judges 
should not be on the new Bench. 


[SanpErson, O. J.—Is not this a sort of 
suggetion that the Indian Judges would 
themselves resent very strongly?) 


I should submit so myself. 

Continuing he said that the writer was 
considering the mysterious rumour in the 
public mind which was strengthened by the 
unfortunate fact that just after the decision 
of Ohandra Kanta’s case (14) Justices 
Mookerjee and Cuming were removed. 

[Sanpergon, C. J.—It is only the witb- 
drawal of Sir Asutosh that is mentioned. | 


Before that the writer says that Judges 
who desided the case were Justices Mookerjee 
and Cuming. Therefore it did not mean 
the withdrawal of Sir Asutosh alone but 
the withdrawal of the Bench. The writer 
was not drafting a plaint or a written 
statement. The writer is debating the 
matter with himself. He is putting for- 
ward different reasons and disposing of them 
one byone. It might be impertinent for 
him to advise the Chief Justice as to the 
way in which he should form his Benches, 
but it is not contempt of Court. 


[ Wooprorrs, J.—If it only means what 
you said, why should he say if yon are 
going to have more than two Judges have 
a Full Bench and have Indian Judges, 
and why should he say that unless you do 
what he tells you to do, that will leave 
an unsavoury impression? | 

He says that the rumour is strengthened 
by these facts. He is putting forward the 
public view which might be unjust and 
mischievous, but, af any rate, he. is expressing 
the public view, and he says that the 
unsavoury impression will be removed 
because it follows close upon the heels of 
Ohandra Kanta’s case (14). 

[Fueroaer, J.—That means that there is 
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some hidden meaning for importing Mr. 
Justice Chitty on to the Bench. | 

That is not the reason. Itis to allay the 
suspicion of the public that a Full Bench 
is suggested with two Indian Judges. Why 
should you suppose that there is any hidden 
attack on Mr. Justice Chitty? It was not 
only the withdrawal of the Bench which 
decided against the Trust but close upon 
it came the formation of a new Bench. 
He says that this ramour was strengthened 
in the mind ofthe public by these events, 
first ,by the withdrawal of Justices Mooker- 
jee and Cuming who decided the case 
against the Trust, and secondly, that the 
new Bench was to be strengthened by bring- 
ing in Mr. Justice Chitty. Then the writer 
suggests that these facts would leave a 
mischievous impression on the mind of the 
public and the suggestion whish the writer 
makes is this: He says we have perfect 
faith in the Chief Justice; still to allay 
public feeling a Full Bench should be 
formed with two Indian Judges, 


| Wooprorre, J.— Supposing the suggestion 
is exactly what the writer says, namely, 
that it has given the unsavoury impression 
ihat Sir Asutosh Mookerjee was with- 
drawn because he had decided against the 
Trust? | 

Not only the withdrawal but the with- 
drawal following olose upon the decision, 

[Woovruira, J.—Yes, because he had 
given judgment against the Trust. It was 
supposed that my learned brother would 
try the other cases and he was withdrawn 
because he had given his judgment against 
the Trast? ] 

That isthe meaning. He says that this 
was the rumour. 

SANDERSON, C.J.—Do I understand you 
to say that this was the clear meaning of 
the article that Sir Asutosh Mookerjee 
had been withdrawn because he had given 
judgment against the Improvement Trust? ] 


I beg pardon: What I said is that the 
two events were following each other closely. 
He is not giving them as his own ground. 
He is speaking of the unfortunate chain of 
events, 

[Sanperson, ©. J.—I thought my iearned 
brother had put the question and your 
answer -was.that this wasa elear meaning 
of the article.) =» l | 
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If this was so, I did not hear Mr. Justice 
Woodroffe properly. I do not say that 
the writer suggests that Justice Mookerjee 
was withdrawn because he had decided 
against the Trust. 

{ Wooprorre, J.—I put it to you that one 
of the suggestions made in this article was 
that the Trust were moving in this matter 
because Mr. Justice Mookerjee had given 
his decision against them, and the writer 
wes under the impression that all the cases 
dealing with the Improvement Trust were 
to be heard and disposed of by Justices 
Mookerjee and Cuming, and that in order 
to aid these manoeuvres of the Trust my 
learned brother had been withdrawn, and 
you said that this was clearly the meaning. | 

If I said so I did not mean that the 
writer meant this. He refers to the 
chain of events and he speaks of the 
apprehension in the mind of the public. 

(Sanperson, C. J.—-Do I understand you 
to say that the meaning was that Sir 
Asutosh had been withdrawn on account 
of his jadgment against the Trust? 

Not only that but the whole chain of 
events. It is not the isolated fact but 
all the things taken together which had 
caused the impression. The writer does not 
say that this is well founded but he is 
giving some sort of excuse for the public 
feeling. 

Counsel then went on to explain the 
meaning of the second article and snb- 
mitted that there was nothing in it which 
showed that there was any contempt. 

[Sanperson, C. J.-Who does he suggest 
as being responsible for the withdrawal of 
Sir AsutoshP | 

He does not suggest that. He says that 
the public have taken it in that way because 
of the chain of events. He speaks of his 
perfect faith in your Lordship. How then 
could it be contempt of your Lordship? 
That expression in itself contradicts that 
idea and is inconsistent with it. He was 
not saying anything which is insulting or 
contemptuous. Your Lordship put it to me a 
little while ago that if it was a mischievous 
rumour why did heexpressi.? If it, was 
with reference a private person, of course, 
he should not have expressed it, but in 
this case it might be a source of inecal- 
culable mischief and if it went uncontradict- 
ed, it might gather strength. and result in 
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a universal belief that the High Court is 
“mo longer to be trusted. That would be 
a state of affairs which would be a thou- 
. sand times more mischievous than giving 
expression to the rumour and trying to 
combat it. , 
Counsel went on to say that their Lord- 
ships should start with the idea that the 
writer did not write this article with any 
intention to insult or annoy or give any 
‘offence. What- was the good of holding 
this trial if they started with the idea 
that there was no such rumour and that 
the writer’s sole object was to attack the 
High Court, and that as he could not do it 
on facts, he tried to do it on invented 
‘facts? In this case their Lordships were 
both prosecutors and judges at the same 
time and they should not start with an 
idea like this. They must start with the 
idea that the man was an innocent man. 
It was only when they found that they 
could not accept this view that they must 
take the other view. This was the basic 
principle of British justice, Where was 
the contempt in saying that two Indian 
-~ Judges should be associated with the Bench, 
unless it was assumed that the mischievous 
fasts were purposely putin thatway? The 
sentence referring to the withdrawal of 
Mr. Justice Mookerjee giving rise to an 
unsavoury impression should nct be taken 
by itself. It must be taken in connection 
with the rumour that the Improvement 
Trust were taking some steps, that Justices 
Mookerjee and Cuming had desided the 
case against the Trust, that following 
upon it was the so-called withdrawal and it 
did not rest there. Then the writer referred 
to the constitution of a new Bench, com- 
prising the Chief Justice and Mr, Justice 
Woodroffe, and theappointment of Mr, Jus. 
tice Chitty to this Bench, Al these facts 
together had given rise to the impression 
in the public mindand yet he said that he 
had perfect faith in the Chief Justice. 
He submitted that there was nothing which 
showed any intention of any contempt of 
Court. There was no aireumstance from 
which their Lordships could gather clearly 
that the writer had any intention to com. 
mit contempt of Court. Unless they came 
to that conclusion they could not convict. 
They must convict on a clear case and 
. not upon suspicions or conjectures, It 
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might be impertinent but there was no- 
thing improper in suggesting how a Bench 
should be formed. The suggestion that the 


Bench should consist of three European 
and two Indian Judges could not be 
called contempt of Court. A suggestion 


like that might be impertinent, but it was 
not necessarily improper and was not con- 


tempt of Court, From it they sould 
not draw any inference adverse to the 
accused. 


In conslusion Mr. Das submitted that 
even if their Lordships came to the con- 
clusion that if was contempt, it must 
according to his argument be a very 
technical contempt. He then drew atten- 
tion to a number of cases on this point 
and following Mr. COhakrararty’s argu- 
ment, submitted that there was no 
tendensy in this case to obstruct the course of 
justice, 

JODGMENT. 

SANDERSON, ©, J.—In this matter the Rule 
was issued by me as Chief Justice of this 
Court after consultation with the learned 
Judges in consequence of two articles which 
appeared in the “Amrita Bazar Patrika” . 
newspaper on the 15th. and 22nd of May 
1917, -respectively. The Rule was directed 
to Tarit Kanti Biswas, the printer and 
publisher of the newspaper, and to Moti 
Lal Ghose, Golap Lal Ghose and Pijush 
Kanti Ghose, Directors, and Golap Lal 
Ghose and Mrinal Kanti Ghose, the 
Managers of the Company called the 
“Amrita Bazar Patrika Ltd.” having its 
registered office at No. 2 Anando 
Chatterjes’s Lane, Calcutta, and the Rule 
called upon them to show cause why they 
should not be committed or otherwise dealt 
with according to law for contempt of 
Court alleged to have been committed by 
them by unlawfully publishing the two 
articles concerning the High Court and the 
Chief Justice in his administration thereof. 

The respondents to the Rule haveall ap- 
peared by learned Counsel. 

The first question which it is neces. 
sary to consider is whether these articles 
or either of them constitute a con- 
tempt of Court. The appeals from Mr. 
Justice Greaves, to which both the articles 
refer, are the appeals in the three cases 
mentioned at the head of the Rule. These 
cases were decided by Greaves, J., sitting 
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on the Original Side, and the appeals in 
which tke Improvement Trust were re- 
spondents were about to ba heard by the 
Court hearing appeals from the Original Side 
at the time of the publication of the 
the two articles in May 1917. 

The first article is as follows:— There 
is a mischievous rumour afloat which should 
be contradicted. It is stated that a vigorous 
attempt is being made to get upa Bench 
to consider the appeal on the jadgment 
of Mr. Justice Greaves in connection with 
the acquisition of surplus land by the 
Calcutta Improvement Trust according to 
somebody’s choice. We donot believe that 
it is possible for any one, far less the 
Chairman of the Trust, to secure a Bench 
after kis own heart as a counterpoise to 
the Mookerjee and Cuming Banch. We 
are sure the interest of every rate-payer 
ig safe in the hands of the Hon’ble Judges, 
and wedonot think that any official of the 
Trust can go so far.” ; 

The reference to tbe “Mookerjee and 
Cuming Bench” is to an appeal which 
was disposed of by Mookerjee, J., and Mr. 
Cuming when he was temporarily acting 
as a Judge of the High Court in August 
1916, when the decision was against the 
Improvemant Trust, 

The second article is as follows:— Some- 
thing like consternation prevailson account 
of the proposed new constitution of the appel- 
late Bench of the Calentta -High Court 
before which appeals against the awards 
of the [mprovement Trust are to be heard. 
It is known to the reader how this Bench 
was originally composed of Sir Asutosh 
Mookerjes and the Hon’ble Mr. Justice 
Cuming, and how latterly it has come to 
be presided over by the Hon’ble the Chief 
Justice and Mr. Justice Woodroffe. Rumour 
has it that for purposes of hearing Improve- 
meat Trust Appeals the Bench is going to 
be strengthened by the appointment of Mr. 
Justice Chitty. Now what neither the public 
nor ourselves can understand is this special 
arrangement for such a Special Bench, If it 
is contended that two Hon’ble Judges of the 
highest Court in the land are not sompe- 
tent to decide in appeal cases in which 
the Improvement Trust is concerned, a con- 
tention, however, which we do not believe 
the Chief Justice will care to advance, 
why should there be a Special Bench of 
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three and not a Full Bench of fve, on 
which at least two Indian Judges conld 
find seats? As a matter of fact, as land- 
owners in Calcutta are mostly Indians 
and as Indian Judges are likely to 
know more of conditions, practices, 
eto, prevailing here, it is but meet that 
the Appellate Bench in the present cir- 
cumstances should be so composed as to 
associate Indian Judges with their European 
colleagues, The withdrawal of Sir Asutosh 
has given rise to rather unsavoury im- 
pressions in the publio mind, since this 
proposed arrangement is to follow close 
upon the heels of his judgment in the 
ease of The Improvement Trust v, Ohandra 
Kanta Ghosh (14). Be that as it may, we 
have perfect faith in the present Chief 
Justice and believe that as soon as Sir 
Lancelot Sanderson understands the public 
feeling in the matter, his Lordship will either 
form a Full Bench or at least associate 
an experienced Indian Judge with him- 
self for the hearing of the Improvement 
Trust appeals.” 

It was admitted by the learned Counsel 
for the respondents at the hearing of the 
Rule that the statements of facts contained 
in this article were in many material 
respects untrue. There was not an Ap- 
pellate Bench constituted to hear appeals 
“against the awards of the Improvement 
Trust” as the article assumes. Such Bench 
was not originally composed of Sir A, 
Mookerjee and Mr. Justice Cuming as 
stated in the article: such Bench had not 
latterly come to be presided over by the 
Chief Justice and Woodroffe, J., and it 


is untrue that Sir A. Mookerjee had 
been withdrawn from the Court. 
Though these admissions have been 


made, it may be advisable to state the 
real facts. 

In August 1916, as already stated, 
Mookerjer, J., and Mr. Cuming were sitting 
as a Division Bench on the Appellate Side 
and an appeal by the Improvement Trust 
from the Sub-Judge of the 24-Perganas, 
having come before them in the ordinary 
course, was disposed of by them. One 
of the questions was the alleged power of 
the Improvement Trust to acquire land 
compulsorily . for the purpose of recoup. 
ment and the decision was against the 
Improvement Trust, 
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In July 1916, Greaves, J., sitting on 
the original side, had decided the same 
question in three cases in favour of the 
Improvement Trust, and in May of this 
year the appeals from Greaves, J.’s judg- 
ment in the three cases were about to be 
heard by Woodroffe, J., and myself, the 
Judges who were then taking the appeals 
from the original side. Under these 
sircumstances the articles were published. 


As regards the inclusion of Chitty, J. 
in the Court, no explanation is necessary: 
it would be sufficient for me to state 
that I, as Chief Justice, thought it desir- 
able to have three Judges to hear the 
appeal. But the reason in this case must 
have been obvioue to every one, It “was 
within my knowledge, as ib was within 
every one’s knowledge, that Mookerjee, J., 
had decided one way and Greaves, J., had 
decided another way on the construction 
of the Act on which the cases depend- 
ed. It was obviously, therefore, a matter 
on which difference of opinion was possible; 
moreover it was a case of general import- 
ance and in order to avoid 4 further 
disagreement’ which might ocour if the 
Court was constituted of two Judges 
only, and to avoid the further pro- 
ceedings and delay which would un- 
doubtedly be consequent on such a 
disagreement,, I thought it advisable to 
have three Judges instead of two, and 
accordingly I requested Chitty, J., the 
next Judge in order of seniority who had 
not already had the matter before him, 
to sit with Woodroffe, J., aud myself, and 
hear the appeals. I may mention here 
that in my opinion all appeals from a 
Judge sitting on the original side, except 
interlocutory ‘appeals, should be heard by 
a Court sonstituted by three Judges, and 
when I first sat in this Court it was so 
constituted; but I found that the allocation 
of three Judges to that Court dislocated 
the work in other departments of the Court 
so much that I came to the conclusion 
with much reluctance that with our present 
staff of Judges I sould not allocate more 
than two Judges to the original side 
appeals, except in special cases. 

These being the facts, I now proceed 
to consider whether the articles are a gon- 
tempt of Court, 
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I take the definition given by Lord 
Russell of Killowen in Reg. v. Gray (81) :— 

“Any ast done or writing published 
calculated to bring a Court or a Judge 
of the Court into contempt, or to lower 
his authority, is a contempt of Court, 
That is one class of contempt. Further, 
any act done or writing published calculated . 
to obstruct or interfere with the due course 
of justice, or the lawful process of the 
Courts, is contempt of Court. The former 
class belongs to the category which Lord 
Hardwicke, L. C., characterised as ‘scandalis- 
ing a Court or a Judge.’ That description 
of that olass of contempt is to be taken 
subject to one and an important qualification, 
Judges and Courts are alike open to 
criticism, and if reasonable argument or 
expostulation is offered against any judicial 
act as contrary to law or the publio good, no 
Court could or would treat thatas contempt 
of Court. The law ought not to be astute 
in such oases to criticise adversely what 
under such circumstances and with such 
an object is published; buf it is to be 
remembered that in this matter the liberty 
of the press is no greater and no less 
than the liberty of every subject of the 
Queen,” 


With regard to the first article I have no 
doubt it constitutes a contempt of Cuurt. 
It was admitted by the learned Counsel 
appearing for the printer avd publisher 
that it was a gross libel upon tre Improve- 
ment Trust, one of the litigants. It alleges 
that if is stated that a vigorous attempt 
is being made to get up a Bench to 
consider the appeal on the judgment of 
Greaves, J., in connection with the acquisi- 
tion of surplus land by the Caleutta 
Improvement Trust according to somebody’s 
choice, which Bench is referred to therein- 
after “as a counterpoise to the Mookerjee 
and Cuming Bench,” which, as I have 
stated, had decided against the Improve- 
ment Trust. It was urged that this should 
not be regarded as a contempt, because 
the matter which would be argued onthe 
appeals was the construction of an Act, 
and would be decided by Judges who would 
not be affected by such remarks, 


(31) (1900) 2 Q. B. 36 at p. 40; 69 L. J. Q. B. 502; 
foe T, 534; 48 W, R 474; 64 d. Pi 484, 16 T, Je R. 
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The question is not whether the article 
in fact okstructed or interfered with the 
due course of justiee, but whether it is 
“saloulated” to obstruct and interfere with 
the due sourse of justice. No matter what 
the tribunal may be, I am at a loss to 
understand how it ean be seriously argued 
that such a grave allegation against one 
of the litigants that he 
to get a Bench constituted in such a 
way as would in his opinion give him a 
favourable decision, is not osaloulated to 
obstruct or interfere with the course of 
justice. Further, the mere suggestion that 
such a thing is within the bounds of 
possibility is a grave reflection upo: the 
Court and the persons responsible for its 
administration, I am not unmindful of 
the argument that the article refers to a 
“mischievous rumour which should be 
contradicted” and that confidenceis alleged 
in the Hon’ble Judges. The fact that the 
article is based on a rumour, even if it 
existed, cannot, in my judgment, excuse 
the publication of it. It must have been 
known to the person responsible for the 
publication that it wes absolutely impos- 
sible for a litigant to get a Bench gon- 
stituted according to his own choice. It 
is, however, a well-known method of 
spreading a libel for the publisher, who 
does not wish to take responsibility for it, 
to say there is a rumour to this or that 
effect, but that he himself does not believe 
it. It was admitted by one of the learned 
Counsel for the respondents that some 
words may have been inserted in the 
article by tke person responsible therefor in 
order to protect himself in case of emer- 
gency, and having regard to the whole 
tenor of the article, I have very little 
doubt that this was the object of the 
writer in concluding in the manner refer- 
red to. If the matter had stopped there, 
although the paragraph was reprehensible 
and a clear contempt of Court, it might 
not have been necessary for the Court to 
take any steps of its own motion. 

The second article, however, appeared 
four days later on the 22nd May. As already 
mentioned the facts therein stated are 
admittedly untrue; and consequently the 
insinuations based thereon are equally 
groundless, The only part of the article 
which ig based on an alleged remour. is 
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that Chitty, J., was to be appointed to the 
Bench, which was to hear the Improve- 
ment Trust Appeals. For the rest of the 
statementsin the article the author makes 
himself responsible. 

The statement that “something like 
consternation prevails on account of the 
proposed new constitution of the Appellate 
Bench” taken by itself isa grave allegation, 
Why should a Bench which ig to ba 
composed of the Chief Justice and two of 
the most experienced Judges of the Court 
cause consternation? Bat when it is taken 
with what follows it assumes a much 
more serious complexion, After misstating 
the facts aa to the previous constitution 
of the Benck and referring to the proposed 
inclusion of Chitty, J., it proceeds “now 
what neither the public nor ourselves can 
understand is this special reason for such 
a Special Bench.” It then proceeds to 
argue that the proper thing would have 
been to have a Full Bench on which at 
least two Indian Judges could have seats. 
Reading so far, there may be some reason 
for doubt as to the meaning of the article, 
though the above allegations go the length 
of alleging that for some reason which no 
one could understand, the Chief Justice 
was about to include Chitty, J., in the 
Bench, and that such constitution of the 
Bench had saused something like conster- 
nation. But I think all doubt ig set at 
rest by what follows when the author 
makes himself responsible for the state- 
ment that Mookerjee, J., has been with. 
drawa from the Bench and that such 
withdrawal “has given rise to rather 
unsavoury Impressions in the public mind 
since this proposed arrangement is to 
follow close upon the heels of his judg- 
ment in the sase of the Calcutta Improvement 
Trust v. Ohandra Kanti Ghosh (14).” Reading 
that in the ordinary way, can it mean any- 
thing except that Mookerjee, J., has been with- 
drawn from the Bench, taking the appeals 
against the awards of the Improvement 
Trust: that such Bench was originally com. 
posed of Mookerjee, J., and Cuming, J., that 
it is now composed of the Chief Justice and 
Woodroffe, J., that Chitty, J., is about to 
be included which is a special arrangement 
whioh neither the author of the article nor 
the public can understand, that if any 
special arrangement is necessary why should 
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not Indian Judges be included and that the 
withdrawal of Mookerjes, J., coming as it 
does so soon after his judgment against the 
Improvement Trust, bas caused an unsavoury 
impression in the publio mind. Consequently 
something like consternation prevails at the 
proposed new constitution of the Bench. 

I think itis olear that if means that 
Mookerjee, J., has been withdrawn from 
the Bench taking the appeals against the 
award of the Improvement Trust and 
insinuates that itis because of his judg- 
ment against the Trust, and, therefore, an 
unsavoury impression has arisen. I fail to 
see any other meaning which can be 
attributed to it, and Ihave no doubt that 
this article, read by itself constitutes a very 
serious reflection upon the administration 
of the Oourt, which everyone knows is in 
the hands of the Chief Justice. But if it is 
read in conjunction with the previous article, 
the above-wentioned meaning is made plain 
beyond dispute. I think the articles should 
be read together. They were published 
with only four days’ interval, they refer to 
the same subject-matter, they are written 
in the same strain and inthe same style, 
and each article appeared in the oolums of 
the newspaper which are devoted to leading 
articles. When read together what do they 
mean? It is obvious to my mind they mean 
to suggest that a vigorous attempt had been 
made by the Improvement Trust to secure 
a Bench composed according to their choice 
and that the attempt has succeeded; that 
otherwise the proposed constitution of the 
Bench is inexplicable and something like 
consternation prevails. If this be the correct 
meaning, there is no doubt that if is 
caloulated to bring the Court and the Chief 
Justice, who is responsible for its administra- 
tion, into contempt and it is calculated vot only 
to destroy confidence iu the tribunal but also 
to undermine and impair the authority of 
the Court. If sv, there is no doubt that it is 
a contempt of this Court. 

There are two other matters to which I wish 
to refer. It was argued that the object of the 
second article was to procure the appointment 
of two Indian Judges or one Indian Judge to 
the Bensh which was to hear the appeals, and 
the suggestion contained in the article was 
that as the land-owners in Caloutta were 
mostly Indians, and Indian Judges are 
likely to know more of conditions and 
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practices prevailing, that it was but meet 
that Indian Judges should be associated 
with their European colleagues. The question 
at issue in the appeals depended on the son- 
struction of the sections of a certain Act, 
and had nothing todo with the conditions 
and practices, ete., relating to Indians. 
This, however, might be put down to igno- 
rance on the part of the author of the article, 
though from the references made in the 
article to such mattersas the constitution of 
the Courts, Full Bench and other matters, 
the writer appears to be fairly familiar 
with the proceedings of the Court 
and the nature of the appeals in question, 
A futher argument, however, was adduced 
by the learned Counsel for Moti Lal Ghose, 
viz., that the real object of the article was 
to get an Indian Judge, who possessed land, 
appointed to the Bench in question, because 
Indian Judges would approach the subject 
from a totally different point of view from 
that of European Judges, who do not possess 
land and who do not know where the shoe 
pinches. This to my mind was an astonish. 
ing argument. I was not surprised, therefore, 
when Mr, C. R, Das, appearing for another of 
the respondents at a later stage of the hearing, 
disassociated himself from that argument and 
stated that in his opinion the above-mentioned 
argument would be the strongest ground for 
suggesting that Indian Judges should not 
be on the Bench in question. Assuming, 
however, that the learned Counsel for Moti 
Lal Ghose was correct in his statement as 
to the meaning and object of the article, 
it is not only one which would be rightly 
and strongly resented by my Indian 
colleagues but it also provides an additional 
reason for holding the article a contempt 
of Court: for it involves the suggestion that 
one of my Indian colleagues should be 
added to the Bench in question because he 
possessed land and would approach the 
question from a different point of view 
from a Judge who possessed no land and 
who would, therefore, be entirely independent 
and it thereby constitutes a very grave and 
unjustifiable reflection on my Indian 
colleagues. 

It is also to be noted that if this was 
the object, the anthor of the articles was 
endeavouring to obtain the constitution of a 
Banch after his own heart, the very thing 
which he had professed to condemn ‘89 
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strongly when attempted, as alleged, by 
the Improvement Trust. Assuming, how- 
ever, that the object of the article was to 
getan Indian Judge appointed, no matter 
for what reason, that does not justify the 
publieation of the untrue statements of fasts 
and the unworthy and groundless insinuations 
‘based thereon. 


The other matter to which I refer is the 
passage at theend of the article in whioh 
the author expresses perfect faith in the 
Chief Justice. This, to my mind, is so incon- 
sistent with the insinuations previously made 
in the articles, that it is impossible to 
conceive that if was genuinely intended. It 
is much in the same style as the conclusion 
of the previous article, and I do not think 
there can be any doubt as to the object 
of the author in using these words, 
tiz., to try and provide a meansof escape 
for himself if he is taken to task for the pre- 
vious matter contained in his article. 


No one has come forward to acknowledge 
the authorship of the articles or the respon- 
sibility of the publication, and we have, 
therefore, had no opportunity of hearing 
or considering any explanation from the 
individual, in person, who was so responsible. 
Consequently the meaning and the inten- 
tion of the writer must be gathered from 
the articles themselves. They must be read 
as they stand, giving to the words used 
their natural meaning. We have had many 
arguments and many commentaries upon 
the articles addressed to us by all the 
jearned Counsel on bohalf of the respond. 
ents. I have considered them carefully 
and though I. should like to have come 
to the conclusion that the articles do not 
and were not intended to sconstitate an 
attack on the Court, I regret to say I 
am unable to come to that conclusion, 
It might possibly have been different if the 
author of the article or the person res- 
ponsible for ifs publication had some for- 
ward and personally explained what was 
in his mind; bat he has not chosen so 
to do, and we must construe the articles 
as they stand, and I have no doubt that any 
one reading them would somes to the con- 
clusion that a very serious aspersion was 
cast upon the Court and the administra- 
tion thereof, and that consequently they do 
constitute a contempt. 
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If then the articles constitute a contempt 
the next question is, whether the Court 
bas jurisdiction to deal with it by these 
proceedings. There can be no doubt as to 
this: it was held in 1883 in Surendra Nath 
Banerjee v. Ohief Justice of Bengal (32) by 
the Judicial Commitee that the High Courts 
in the Indian Presidencies are Superior 
Courts of Record, The offence of contempt 
of Court and the powers of the High 
Court to punish it are the same in such 
Courts as inthe Superior Courts in Eng. 
land, and the jurisdiction was exercised by the 
High Court in that gase. 

This jurisdiction was affirmed in 1913 
in the case of Governor of Bengal v. Motz 
Lat (4), when Sir Lawrence Jenkins, 
CO. J., said at page 215%; “Now this Court 
is a Court of Record in all ita jurisdig. 
tions, and it thus has power to commit 
for any contempt in relation to any of those 
jurisdictions,” 

Then Mookerjes, J., at page 24v* said: 

Now, it is indisputable that a Court of Re- 
cord has authority to punish for contempt. 
Sir Barnes Peacock, O. J., observed in 
Abdool and Mahtab, In re (88) that this 
Court by the express terms of the Letters 
Patent is a Court of Resord and there 
can be no doubt that every Court of Record 
has the power of summarily punishing for 
contempt”, and indeed the learned Counsel 
appearing for the printer and publisher 
of the newspaper admitted the jurisdiction 
of the Court but argued that in thig case 
it should not be exercised. The sugges- 
tion that this jurisdiction is obsolete and 
ought not to be exercised is futile, in 
view of the fact that it was exercised by 
this Court in 1823 and affirmed to he in 
existence in 19/3, It was also exercised in 
England as recently as 1900 ix the case of 
Reg. v, Gray (81) already referred to, 

The question remains then whether the 
Rule should be made absolute against the re. 
spondents or any of them. 

As regards the oase of Tarit Kanti 
Biswas, the first respondent on the record, 
there is evidence that he was the printer 
and publisher of the newspaper. We have 


before us a certified copy of the return made 
(82) 100. 109; 10 L À. 17l; 4 Sar, P, ©. J ane 

5 Ind, Dec. (N. 8.) 76. Uue 
(33) 8 W. R. Cr. 32. 
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by him under the Act (XXV of 1867), 
his name appears in the newspaper as 
printer and publisher and he has himself 
put in an affidavit admitting that- he occupies 
such position and that he printed and publish- 
ed the articles in question. 

As already stated, his learned Counsel 
admitted the jarisdiction of this Court and 
further admitted his legal responsibility if 
the articles constituted a contempt. This 
responsibility could not be denied, for it 
has been held in many oases that the 
printer and publisher is liable for contempt 
even though he was not aware of the subject 
Gonstituting such contempt, and the reason 
for that is given by Lord Morris, in Me- 
Teod v. St. Aubyn (5) as follows:—“A 
printer and publisher intends to publish 
and so intending cannot plead as a justif- 
cation that he did not know the contents.” 
Again it was pointed out by Stirling, J., in 
Americun Exchange in Hurope v., Gillig (34) 
that the foreman printer (who was the 
person concerned in that case) is the 
person who is held out to the public as 
the publisher, and under these circumstances 
he is answerable for publishing the 
article complained of althongh he is 
ignorant of its contents. This has been 
the law since the well-krown decision of 
Lord Hardwicke in the case of St. James 
Evening Post (35). 

I refer to the above-mentioned cases to 
show that in my judgment the learned 
Counsel was correct in making the admis- 
sion that this Court has jurisdiction in these 
proceedings, and that if the articles constitute 
a contempt of Court, the printer and publisher 
is legally liable in respect thereof. 


Having held that the articles are a con” 
tempt, it remains to be considered whe- 
ther the Rule should be made absolute. 
The printer and publisher bas put in an 
affidavit in which he alleges he did not read 
the articles when they were handed to him 
for publication, which was done in the 
ordinary course of his business. He admits 
that certain statements in the second article 
are incorrect, and he then proceeds to 
argue that the publication was in the publio 
interest. Paragraph 6 of his affidavit runa 
thus: 


(34) (1889) 58 L. J. Ob. 706 at p. 707; 61 L. T. 602, 
(36) (1742) 2 Atk, 469; 26 E, R. 683. 
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“That I further state that the said 
articles were published by myself in good 
faith and in the publio interest and without 
any intention whatsoever of offending against 
the dignity or integrity of this Hon’ble Court 
or of prejudicing the due course and adminis- 
tration of justice in the matter of the. 
appeals referred to in the said articles.” 

7. That long before the appeals referred 
to inthe said article came on to be heard 
by this Hon’ble Court, it was well known 
among the public of Caloutta how the 
Caloutta Improvement Trust had objected 
to the hearing of the appeal in which the 
question of the powers of the Caloutta 
Improvement Trust was involved by any 
of the Indian Judges of this Hon’ble 
Court and how, asa matter of fact, they 
through their Counsel, Mr. Langford James, 
adopted the very unusual course of apply- 
ing in open Court to the Hon’ble the Chief 
Justice that the appeal case of Trustees for the 
Improvement of Calcutia y, Chandra Kanta Ghosh 
(14) should not be heard by the Hon’ble 
Mr. Justice Mookerjee, and how after the 
decision in the last mentioned oase by the 
Hon’ble Mr. Justice Mookerjee and the 
Hon'ble Mr. Justice Cuming they kad un. 
successfully applied to the Government for 
legislation for the purpose of doing away 
with the effect of the said decision. In 
the circumstances recited the public were 
watching with deep interest the action of the 
Hon’ble the Chief Justice, in constituting 
the Court which would hear the appeals 
from Mr. Justice Greaves’ decision.” 

8. “I further state that the said articles 
were published to give expression to public 
feeling in Caloutta and, as stated above, 
without the remotest intention of scandalis- 
ing this Hon’ble Court or of reflecting on 
the conduct of the Hon’ble the Chief 
Justice or of any other Judges of this Hon’ble 
Court,” 

If it be true that the publio were 
watching with such deep interest the action 
of the Chief Justice in constituting the 
Court, it seems to me that fact enbances 
the serious nature of the publication of 
the articles. For the public in the ordinary 
course might not trouble its head about the 
constitution of the Court, and might not 
pay much attention to the articles; but if, 
on the other hand, the public really was 
interested in the matter, if would pay 


im “ 


Vol. XL yj 
In the matter of AMRITA BAZAR PATRIKA, 


attention to them, and it was all the more 
incumbent upon the author and publisher 
to abstain from making false statements 
and groundless insinuations. I may have my 
doubts as to the deep interest”? alleged 
in the affidavit, but if it did exist, the 
seriousness of the publication is greatly in- 
creased, 

The learned Counsel for the printer and 
‘publisher urged that his client would be 
sufficiently dealt with by the proceedings 
which had been taken and that the Rule 
should not be made absolute against him. 
I take into consideration all the learned 
Counsel urged and I sympathise with his 
argument that the editor if there be one, 
or the person responsible for the publication, 
ought in common fairness to have come 
forward and borne the burden in respect 
thereof; the fact that the printer and 
publisher does not disclose the name of the 
person responsible for the publication is a 
factor to be considered when deciding how 
the printer and publisher should be dealt 
with: In this case, the printer and publisher 
has not disclosed the person responsible 
for the publication, whom of sourse he 
must know, though he may not know the 
actual writer of the articles. On the contrary 
he has attempted to justify the prblisation 
by the paragraphs of his affidavit to which 
I have referred. It was said by Lord 
Hardwicke in the case already cited, “nothing 
is more incumbent upon Courts of Justice 
than to preserve their proceedings from 
being misrepresented;” and the reason for 
this must be obvious to every one. My 
attention has been drawn cn other occasions 
to articles criticising the High Court. I 
have found that many of them were un- 
justifiable, because they were based on state- 
ments of facts which were incorrect: but 
the Court has not taken any notice of 
` them because they were not worth the time 
of the Court. But this is a different matter, 
the allegations contained in the articles 
exceed the bounds of any legitimate criticism 
and strike at the very root of the adminis- 
tration of justice. 

People who are familiar with the ad- 
ministration of the Court would know how 
impossible the allegations were, but among 
people who are not so familiar with the 
Court’s administration, such articles as those 
in question with their groundless insinuations 
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may be very misshieyous and pernicious. 
They contain grave misrepresentations of 
the proceedings and administration of this 
Court, and in my judgment we should be 
failing in our duty if we did not take 
such steps as are within our power to 
counteract the effect of them and to 
vindicate the Court and its authority. 

In my judgment, therefore, the Rule 
should be made sbsolute against Tarit 
Kanti Biswas, the printer and publisher. 

As regards the other four respondents, 
the evidence before us, apart from the 
question of its admissibility on the technical 
grounds which were put forward during 
the argument, raised a strong prima facie 
case that they were responsible for the 
publication of the newspaper containing the 
articles. 

The “Amrita Bazar Patrika Co., Ltd.” 
was incorporated in 1908, the original 
Directors being Sisir Kumar Ghose, Moti 
Lal Ghose and Golap Lal Ghose, for the 
purpose of acquiring and taking over as 
a going concern the business of newspaper 
proprieters, printers and publishers then 
carried on, and in connection therewith 
the entire rights including the goodwill of 
the newspaper called the “Amrita Bazar 
Patrika,” then being published from No. 2, 
Ananda Chatterjee’s Lane, in Calcutta and 
all or any of the assets and liabilities of 
the proprietors of the business in connec- 
tion therewith, and with a view thereto to 
enter into the agreement referred to in 
clause 3 of the Company’s Articles of ’ 
Association and to carry the same into 
effect with or without modification, with 
the usual subsidiary powers contained in the 
Memorandum of Association. 

The Company gave the statutory notices 
that it intended to carry on its business 
at No. 2, Ananda Chatterjee’s Lane, which 
was to be deemed its registered office: 
that it possessed a printing press at 19 
and 20, Bagbazar Street, which the Com- 
pany purchased from Golap Lal Ghose. 
On the 5th March 1917, the respondents 
Moti Lal Ghose, Golap Lal Ghose and 
Pijush Kanti Ghose were the Direstors. 
Golap Lal Ghose and Mrinal Kanti Ghose 
were the Managers, and it further ap- 
peared that Golap Lal Ghose acted as 
Financial Manager and Mrinal Kanti 
Ghose as Secretary. The address of all 
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the four was given No.2, Ananda Chatter- 
jee’s Lane. The Articles of Assosiation 
(which were put in evidence by M, K. 
Ghose) provided that the business of the 
Company should be managed by the Direstors, 
who might pay all expenses incurred in 
getting up and registering . the Company 
and might exercise all euch powers as are 
not by the Indian Companies Ast required 
to be exercised by the Company 1n general 
meeting subject to the provisions of the 
- Act and of the Articles, ete. 

It was obviously a family business con- 
verted into a Limited Company. This | is 
confirmed by the list of persons holding 
shares exhibited in Mr. Hechle’s affidavit. 
The evidence shows that the Directors and 
Managers were living at the premises 
which are the registered office of the 
Company; that the newspaper was published 
at those premises; that it was the duty 
of the Direstors to manage the business; 
there was no editor disclosed or any other 
person occupying 2 position similar to that 
of an editor who would be responsible 
for the publication and the contents of the 

wspaper. 
ji rom. these fasts it would naturally be 
presumed that these respondents were 
actually engaged in the management of 
the newspaper and personally responsible 
for its publication. These Directors were 
osonpying positions very different from 
those generally oceupied by Directors of 
Companies, whose duties are restricted „to 
attending periodical meetings and directing 
the policy of the Company. 

Two of the respondents, Pijush Kanti 
Ghose and Mrinal Kanti Ghose, however, 
have put in affidavits and it appears there- 
from that Mrinal Kanti Ghose was away 
from Caleutta on private business at the 
time when both the articles in question were 
published, and that Pijush Kanti Ghose was 
away on private business when the second 
. article was published and under these ciroum- 
stances I think thatthe prima facie case aganist 
them may be said to have been met, and 
I do not think that either of them should 
be held responsible in these proceedings 
for the publication and that consequently 
the Rule should be discharged as against 
them. ; 

There are, therefore, two Directors left 
to manage the business of this newspaper 
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at the material times, viz,, Mati Lal Ghose: 
and Golap Lal Ghose. Golap Lal Ghose 
in the evidence is described as Director. 
and Manager and also as Financial Man-: 
ager. Mrinal Kanti Ghose has sworn: 
that Golap Lal Ghose has only to do 
with receipts and disbursements of the 
Company and keeps the accounts thereof. 

Under these circumstances, I think the — 
prima factecase made against him may 
be rebutted, and that he should not be 
‘held responsible in these proceedings for 
the publication of the articles, even. 
though it is not alleged that he was not 
at the premises when the paper was 
published at the material times, and in: 
my judgment the Rule should be discharged. 
against him. 

With regard to Moti Lal Ghose, the case 
is different : I think under the circumstances 
mentioned above, it may not unreasonably 
be presumed that he was responsible for or 
privy to the publication. It was the Director’s 
duty to manage the business: such business 
was the publishing of the newspaper : one 
of the three Directors was away from Caleutta 
another, it is sworn, had only the financial 
matters to attend to ; Moti Lal Ghose, 
therefore, is the only Director to whom the 
particular duty of rediting and publishing 
the newspaper can be ascribed. As already 
mentioned, he was not in the position of 
an ordinary Director, who makes periodical 
visits to the Company’s premises at stated 
and regular intervals. He was living on 
the premises where the paper was published 
and carrying on the family business which 
had -been turned into a Limited Com- 
pany. 

There is no Editor disclosed, and even in 
the affidavits which have been put in by 
Pijush Kanti Ghose and Mrinal Kanti 
Ghose there is no specific reference 
to any editor. There is a general state- 
ment only, eg., the affidavit by Pijush 
Kanti Ghose runs. as follows :— Neither I 
nor my oo-Directors exercise any control 
whatever over the contents of the “Amrita 
Bazar Patrika? newspaper, but we perform 
duties and exercise such powers as are men 
tioned and defined in the Articles of As- 
sociation of the Limited Company.” This 
is not a convincing statement, It is to be 
noted that it does not go the length of 
saying that the Directors did not know of, 
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or were not privy to, the publication of the 
articles: if they did know of the inclusion 
of the articles and allowed the newspaper 
containing the articles to be published, they 
would be responsible. 

Further the main duty of the Directors 
‘mentioned and defined in the Articles of 
the Company” is to manage the business 
of the Company, which business is the 
publication of the newspaper. Under such 
sircumstances the natural presumption would 
be, I think, that Moti Lal Ghose, either 
wags responsible for, or at all events, was 
privy tothe publication of the articles. But 
it has always been held that the jurisdic- 
tion whish the Court has in respect of a 
contempt of Court should be exersised with 
great care and should only be exercised when 
the case is beyond all reasonable doubt, and 
this should especially bs the case when the 
_ proceedings are at the instance of the Court 
itself. Moti Lal Ghose has made no affidavit 
nor has he offered any explanation of his 
position in connection with the newspaper 
at No. 2, Ananda Chatterjee’s Lane, 
and if the above-mentioned presumption of 
responsibility were drawn against him, I 
do not think he could complain. But I think it 
13 just possible that he may not have been 
rasponsible for or privy to the publication 
of the article. Although no reference is 
made to the existence of an editor, or some 
person in the position of an editor, it is 
still possible that there may ba one who is 
not before the Court. Fur there is the 
general statement by Pijus Kanti Ghose and 
Mrinal Kanti Ghose made on oath that 
the Direstors do not exercise control over 
the contents of the newspaper. Though 
this general statement be unsatisfactory, it 
cannot be wholly disregarded and it may 
be that the general control as to the con- 
tents of the newspaper may be vested in 
the hands of some person who occupies the 
position of an editor and who, for reasons 
known only to the respondents, has not 
been disclosed, and that consequently these 
articles may have beeninserted without the 
responsibility or knowledge of Moti Lal 
Ghose. It is not likely that this was so, 
but still it ig just possible and having regard 
to the principle that 1 prooeedings of this 
nature we shoull ba ssrupulously careful to 
see that the case is slear Beyond all rea- 
sonable doubt, I think Moti Lal Ghose should 
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be given the benefit of that doubt and that the 
Rule should not be made absolute against him. 

In view of the attitude taken up by the 
respondent Directors, we considered whether 
a Rule should not be issued against the 
Company itself with respect to whish the 
considerations which affest the positions of 
the Directors would not arise : but in view of 
the fact that the object of the proceedings, viz., 
the vindisation of the Court and its authority, 
had been obtained by the proceedings al- 
ready instituted, we came to the conclusion 
that it was not necessary to take up the: 
time of the Court by adding the Company, 
which would necessitate a further hearing. : 

Before leaving the case of the Directors, 
I desire to refer to the attitude adopted by 
them. If the articles were innocently in- 
tended, the natural thing would have been 
for the person responsible for them, or for 
their publication, to come forward and de- 
clare his intention: onthe other hand, even 
if they were not innocently intended, one 
would have expected the person really 
responsible for their publication to come 
forward and take the responsibitity on his 
own shoulders as was done in the case of 
two well-known newspapers in Calcutta on 
previous occasions. * They have chosen not 
to do so but to leave the printer and publisher 
to bear the brunt of the matter. 

It is further to be noted that, although. 
ib was evident that the Court, by issuing 
the Rule, regarded this as a matter re- 
flasting upon the Court, although it has 
been admitted that the second article 
contained statements of fact which were 
entirely untrue, and consequently that the 
insinuations based thereon were groundless, 
although two of the respondents’ learned 
Counsel admittea that the article, to say 
the least of if, was a piece of great 
impertinence, nob one word of apology has 
fallen from the Directors of the Company. 

As regards the many technical points 
raised by learned Counsel as to the 
admission of the evidence, I do not think 
it is necessary for me to discuss them: 
none of them affect the case of the printer 
and publisher. I would only say that I 
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have had the opportunity of reading 
Woodroffe, J.’3 judgment, and I agree 
with him that most of them were trivial 
and unsubstantial. The Court was occupied 
over these proceedings for two and a half 
days: some part of the time no doubt 
was taken up by the discussion of the 
meaning of the articles, but the greater 
part was devoted to technical objestions 
relating to the evidence and to the 
question as to who was really responsible 
for the publication. This fast shows how 
essential it is that the Legislature should 
' provide for the registration of the editor 
or the person really responsible for the 
contents of a newspaper, so that the 
responsibility might be placed in the 
proper quarter without any difficulty or 
delay. 

For the above-mentioned reasons, in my 
judgment, the Rule should be made absolute 
against Tarit Kanti Biswas, the Printer 
and Publisher, and it should be discharged 
as against the other respondents. 

WOODROFFE, J.—The arguments before us 
(other than those of Mr. Norton for the 
printer) would suggest that the parties 
regarded this Rule as an opportunity for 
a legal tamasha, to use an expressive 
if not jadicial term, rather than as a 
proceeding taken in the public interest to 
ascertain the true fasts. Divorced from 
the lengthy and unnecessary discussions 
before us and freed of obstructive tactics 
the matter is really quite a simple one 
and might have been decided with but 
little delay. In that case too our judg- 
ments might have been short but the 
exuberant argument oalils for some an- 
swer. 

The parties before us are the directors, 
managers, and secretary of the “Amrita 
Bazar Patrika, Ltd.,” a small Company, 
seemingly a family business, which owns 
and runs a Calcutta newspaper oalled the 


Amrita Bazar Patrika. With them is 
joined their printer, Ordinarily of sourse 
a newspaper has an editor but this 


Company or some of its members have 
been very secretive on the question whether 
there is an editor and if so, who he is. 
This is not the first time that the editor, 
if there be one, has been kept in the 
background. Perhaps it was considered 
that such secrecy was a sonvenient policy 
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in defence of proceedings against the paper. 


Whatever be the objeat these persons 
have so far successfully concealed the 
fact and name of their editor. In the 


present proceedings it was rot unreasonable 
for the Court to think that a summons 
to the directors, managers and secretary 
was sufficient without notice on the com- 
pany and that the officers of the company 
would disclose the actual facts. What 
actually occurred at the trial has shown 
that no assistance can be expected from 
the company’s officers and on a future 
oceasion it will be necessary to consider 
whether the Court should not proceed 
against the company and its property. 
Such difficulties as we have experienced 
would be remedied were a law enacted 
compelling the registration of the names 
of editors just as the English Newspaper 


and Registration Act, 1881, (44 and 45 
Vic. a, 6) compels the registration of 
the names of the proprietors. As the 


Court was not in possession of evidence 
whether there was an editor or who he 
was, proceedings were instituted against 
those persons who are empowered to manage 
the business of the company and against 
its printer, 

On the 18th and 22 May last two articles 
appeared in this newspaper which seemed 
to the Chief Justice in sonsultation with 
the Judges of the Court to be a contempt. 
The writer circulates what he calls 
“mischieyous rumours” and “unsavoury 
impressions’ and makes statements which 
suggest that a litigant before the Conrt, 
namely, the Caloutta Improvement Trust, 
had been successfully intriguing to get a 
Bench of its choise to hear an appeal 
from the decision of Greaves, J. As suah 
an intrigue could not succeed without 


the sonniyanse of the Court, such o 
statement was scandalising the Court as 
it is technically called, Neatly, as the 


allegation of such an intrigue touches 
the party said to be carrying on this 
intrigue the tendency of such writing is 
to prejudice that party. Thirdly, the 
articles are caleulated to interfere with 
the administration of justice, for the writer 
seeks to do, though in his own way, what 
he complains of in the case of the litigant 
Trust, namely, to influence the Chief Justice 
to form a Bench to hear the appeal in 
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question, the Bench to be of such gom- 
position as the writer approved. As it 
seemed to the Court that prima facie a 
contempt had been committed, a Rule was 
served upon the persons mentioned to 
show cause: that is, they were given the 
Opportunity of showing that the articles 
were not contemptuous, and if they were, 
“that they were not responsible for them. 
The parties whom we called for, have 
come before us. Leaving aside the printer, 
their substantial contention (to be extracted 
from the general masa of objections and argn- 
ments) is that the business in which they are 
each engaged has nothing to do with the con- 
trol of the contents of the paper; that is, their 
work is not of an editorial character. One of 
them swears that he was out of Calcutta 
when both the articles were published 
and another that he was away from 
Calcutta when the second and chief artiale 
appeared, The printer says that he has 
no control of the contents of the paper 
and that he printed what was given him 
without first reading it. Two parties, 
Moti Lal Ghose and Golap Lal Ghose, 
have filed no answer at all. All parties 
have refused to state whether there is an 
editor, but they all contend that we are 
quite mistaken in supposing that the arti- 
cles are a sontempt. On the contrary we 
are told that the writer of these articles 
was a man who had perfect faith and 
confidence in the Chief Justice and Judges; 
that he was solicitous for their honour 
and was only seeking to protect and coun- 
sel the Court from- and in respect of 
certain mischievous rumours” and “unsa- 
voury impressions.” In short he was the 
Court’s benefactor who thought that if 
it would but follow his advice as to how 
it should sonduct its business, it would 
escape the unsavoury” imputations which 
the publio were making against it, This 
was said by some of the learned Counsel 
to be so clear that Mr. Jackson affirmed 
that no case could be found in all the 
reports which approached the present one 
in the weakness of the alleged contempt. 
lf there be anything in ali this, what 
should the parties have done? Hach of 
the directors should have put in an affidavit 
exculpating themselves from being privy 
to the publication. The reading and exami- 
nation of these affidavits might have 
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taken half an hour. If these affidavits 
were accepted as truthful and the editor 
had been named, these parties other than 
the printer would have been discharged 
within about half an hour of their appear- 
ance before us instead of, as now; after 
a protracted argument for three days. We 
should have then expected that the parties 
would have named and produced their 
editor, the more particularly that the articles 
for which he would have been responsible 
are alleged to be of a wholly innocuous 
character, and their anthor to be one who 
cherishes the honour of this Court and 
would be its adviser and protector. But 
strange to say, this man of alleged good 
and disinterested motives is not named or 
produced. What had he or the parties to 
fear assuming that their argument as to 
the meaning of the articles is correct. 
Can it be said that notwithstanding such 
excellent intentions he was yet afraid that 
we might deal with him unjustly? If so, 
the writer’s professions of his perfect faith 
and confidence in the Court are a pretence. 
If be had come here and had explained 
what notwithstanding the form of his 
expression he actually meant; if he bad 
come here and said (as has been suggest- 
ed by others in his absence) thathe gave 
no credence to these rumours, that he 
personally made no suggestion against the - 
Court, which in fact he was seeking to 
counsel and protect: if, I say, he had 
satisfied the Court of his innosence, then 
he too would have been discharged, and neges- 
sarily with him the printer, Asa fact, the 
position taken up before us is “we refuse you 
all information. Prove what you oan against 
us.” Such affidavits as have been put in 
show that they have been elaborately 
drawn so as fo keep out information. If, 
as in my opinion, there is a case made 
out, calling for an answer, it is obvious 
that the non-disclosure and non-production 
of the editor or writer leads to the infer- 
ence that he or they are withheld because 
upon a true construction of the articles they 
do in fact constitute a contempt and that 
there is no reality inthe argument which 
would have us hold that there was no gone 
tempt atall. If so, why all this secrecy and 
technical objections as to jurisdiction, pro- 
cedure, nature of contempt, evidence and so 
forth? 
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It is first objected that we have no 
jurisdiction and if we have and if there was 
a contempt, the affidavits issued with the 
Rule do not make any case calling for an an- 
swer, and if it did call for an answer on the 
assumption that the articles constituted a son- 
tempt, they are notacontempt in fact, and 
lastly, if they do constitute a contempt, two 
of the parties were not in Calentta at the 
fime of the publication of one or both of the 
articles. 

As regards jurisdiction a number of 
stale objections were taken. It is not neges- 
sary to ga into the history and nature 
of contempt. Itis too late now to contend 
that we have no other jurisdiction than 
that conferred by the Indian Penal Ccde 
or that in exercising this jurisdiction 
we are judges in our own cause. The 
jurisdiction has been approved many years 
ago by, amongst other Judges, their Lord- 
ships of the Privy Council. The second 
observation applies to all cases of contempt, 
and if it were given effect to, the Court 
would be deprived of its jurisdistion 
in every case. Inthe present one, the 
Court, as it is entitled to do, issued 
the Rule of its own motion. The Court, 
however, in such cases does not seek 
to vindicate any personal interests of the 
Jadges but the general administration of 
justice, which isa public concern. Itis not 
a fact that proceedings for contempts by 
scandalising the Court are obsolete, as Mr. 
Jackson argued, There are, moreover, special 
reasons in this country why this jurisdic- 
tion should be maintained, which I need 
not here develop. I may, however, refer 
in this connection to the observations in 
McLeod v. Aubyn (5). The point of jurisdis- 
tion has been laboured with a view to 
establish the point that the case before us 
should be desided as a criminal one. Itis what 
is called a “sriminal’’ contempt, but all 
proceedings whether in respect of civil or 
criminal contempts are, in my opinion, 
of a criminal nature in the sense that 
they are in pæœnam, that is, when their 
object is to punish by fine or imprison- 
ment. It does not, however, follow that the 
procedure in such cases is in all respects 
the same as an ordinary criminal case. It 
is obviously not, 
before us would have been in the dock 
and {not to speak of other matters) 
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no affidavits could have been filed by or 
against them. In fact both the offence as 
also the jurisdiction and procedure under 
which it is tried are sut generis. As regards 
the question of proof, no case either civil 
or criminal should be tried and determined 
otherwise than according to the law govern- 
ing it. It is not the fact that civil proceed- 
ings may he slask and criminal proceedings 
must be strict. A derelistion of duty may, 
of course, be of greater or less moment accord- 
ing tothe nature of the proceeding in which 
it happens. As regards the standard of proof 
I would repeat what was held in Weston v. 
Peary Mohun Das (36), that there is but 
one rule of evidence which in India applies 
to both civil and criminal trials and that is 
contained in the definition of © proved ” 
and disproved ” in section 3 of the Evidence 
Act. Whether the case is civil or criminal, 
a fact is only proved or disproved if it comes 
within the terms of that section. It may be 
conceded that the case against the persons 
before us must be proved strictly, which means 
according to law, That charge is that the two 
sets of parties before us, namely, printer and 
publisher of the newspaper Amrita Bazar 
Patrika” and the directors and manager of the 
“Amrita Bazar Patrika, Ltd.”, committed ason- 
tempt of Court by publishing and being privy 
to the publication of the articles of the 1&th 
and 22nd May set out in the affidavit of 
the Registrar. The first question is whether 
these articles constitute a contempt of Court, 
and then if so, who, if any, of the parties 
before us are responsible for it. Learned 
Counsel who appeared for the various parties 
have offered different arguments as to the 
construction of the articles. The actual 
facts whish are undisputed are that some 
cases were instituted against the Caloutta 
Improvement Trust on the original side of 
this Court before Greaves, J., which failed, 
that learned Judge holding that the Calcutta 
Improvement Act gave the Trustses a pawer 
to acquire land by way of recoupment, Another 
case against the same Trust came up for 
hearing on appeal from the Moffussil. Pre- 
vious to the hearing by this latter Bench 
on the appellate side of the Court an appli- 
cation was made by Counsel for the Trust 
to the Chief Justice forthe transfer of the 
sasa from the last mentioned Bench on the 
ground that Mookerjee, J., was a landowner 
(86) 23 Ind. Cas, 25; 40 O. 898; 18 O, W. N, 185, 
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and, therefore, personally interested. That 
application was refused, on the ground that 
the learned Judge would himself determine 
whether the circumstances were such that he 
should hear the case or not. The objection 
was not repeated before the learned Judge 
himself and the case was then heard on the 
appellate side of the Court by Mookerjee 
and Cuming, JJ., who held that the 
Trustees had no such powers. After that 
there was then an appeal to the Privy 
Council by the Trust against the decision 
of Mookerjee and Cuming, JJ., and an appeal 
by the parties suing the Trust against the 
decision of Greaves, J., to this Court hearing 
appeals from the original side. The Judges 
who had been previously taking such appeals 
were the Chief Justice and myself. On the 
18th May 1917, the first of the articles 
appeared, Its salient points are these :—It 
alleges the existence of a “ mischievous 
rumour which should be contradicted.” The 
writer does not himself contradict the rumour 
but gives it further currency. That rumour 
was stated to be that an attempt was being 
made by or on behalf of the Caleutta 
Improvement Trust “ to get up” and “‘segure” 
a Bench after its “own heart” to deal 
with the appeal from the decision of Greaves, 
J. so that that Bench might act “as a 
counterpoise”’ to the Bench of Mookerjee and 
Cuming, JJ. Expressing confidence in the 
Judges the writer says that he does not 
think that any official of the Trust “ can 
go so far,” 

The Benches of this Court are appointed 
by the Chief Justice, it may be, in some 
cases, after consultation with the Judges. 
It is of course plain that a litigant could 
not get up” or secure” a Bench of 
his own choice ” and after his own heart 
except with the complicity of the Chief 
Justice or Judges, Of this the writer of 
the articles is well aware, for he says that 
he is sure the interest of every rate-payer 
is safe in the hands of the Hon’ble J udges,” 
and he does not think that any official of 
the Trust can go so far,” As I have said, 
the original side appeals were then being 
heard by a Bench of two Judges, namely, 
the Chief Justice and myself, A hearing 
of original side appeals by two Judges is 
not a convenient one nor in conformity 
with old practice, but it hag been in exist- 
ence for several years since Sir Lawrence 
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Jenkins’ time owing to the great bulk of 
work and the shortage of Judges to deal with 
it. Itis not convenient, because it is advis- 
able that there should be a third Judge to 
turn the soale in cases of difference of opinion. 
As the appeals under consideration involved a 
question of great public interest and 
might involve a reference to a Full Bench, 
the Chief Justice with my concurrence 
determined to appoint a third Judge to 
meet the possible case of a difference of 
opinion and a practically infructnuous 
hearing. A third Judge has been added 
of two Judges on 
previous occasions., The third Judge added 
was Chitty, J., the next senior Judge to 
myself excluding Mookerjee, J., who had 
tried the Improvement appeal which raised 
the same question as that which the 
appellate Court hearing the appeal from 
Greaves, J.’s decision had to determine, 
Before the constitution of the Bench was 
actually published, the second article of 
the 22nd May appeared, That article is 


-based on a number of misstatements. It 


wrongly assumes that there was an Appel- 
late Bench constituted to hear ‘appeals 
against the awards of the Improvement 
Trust.” It wrongly states that this sup- 
posed Bench was composed of Mookerjes 
and Cuming, JJ. It then wrongly states 
that this Bench had latterly come to be 
presided over by the Chief Justice and 
myself. It then says that the ‘“with- 
drawal” of Mookerjee, J., (which is not 
true) had “given rise to rather unsavoury 
impressions in the public mind” since this 
supposed “withdrawal” and supposed re- 
constitution of the Bench followed “close 
upon the heels of his judgment? in the 
case I have mentioned. The suggestion 
involved in these alleged impressions is 
of course that Mookerjee, J., who is sup- 
posed to have had charge of Improvement 
Trust cases, was “withdrawn” because he 
had desided against the Trust, He could 
not himself “withdraw” of his own 
motion, nor ean any one else but the 
Chief Justice who appoints the Benches. 
But why should he be so “withdrawn?” 
The first article snggests the reason, 
namely, that the Improvament Trust was 
endeavouring to get up and secure a 
Beneh after its own heart as a coun. 
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Cuming, JJ. Then it says, “something 


like consternation prevails on account of 
the proposed new constitution of the 
Appellate Bench,” that is, by the sub- 
-stitution of the Chief Justice and myself 
for Mookerjee and Cuming, JJ, the 
“withdrawal” of Mookerjee, J., which had 
given rise to rather “unsavoury impres- 
sions,’ the addition of COhitty, J., and 
the non-selection of any Indian Judge. It 
‘suggests that the presence of one or 
more of these was necessary because of 
- their knowledge of local sonditions. I may 
here observe that the printer sought to 
prove good faith by, amongst others, the 
allegation that if was well known that 
the Trust objected to their case being 
tried by any Indian Judges. The point 
before the Court in the Trust cases was 
a pure question of law equally well 
triable by either an English or Indian 
Judge, unless we accept Mr. Jackson’s 
strange argument (from which Mr. O. R. 
Dass dissented) that that Judge is best 
qualified to try such cases who is interested 


therein by reason of his possession of' 


land in Caleutta. Reading this second 
article in connection with the first, the 
inference to be drawn from it, in the 
absence of any explanation from its writer, 
is that the alleged machinations of the 
Trust to secure a Bensh ‘according to 
somebody’s choice” had sucaeeded and 
that the Bench which was to hear the 
appeal from the desision of Greaves, J., 
was packed. Of course, there is no question 
but that if this was the suggestion, there 
has been a gross contempt of Court. Mr. 
Norton who appeared on behalf of the printer 
and publisher contended that the two 
articles should not be read together. 
There is no substance in this. But he 
frankly conceded that if the two artioles 
be read together then they were capable 
of the above-mentiond interpretation, though 
he did not admit that that was meant, 
and suggested that the writer did not 
understand the meaning of the word 
“nnsavoury.” But how can we say that 
lel the writer and editor are not before 
us 

Mr. Jaokson’s argument lends 
though perhaps unconsciously, to the 
construction I give to these articles. For 
he has endeavoured to re-construct what he 
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called the atmosphere in which they were 
written with a view to show that the 
writer acted in the public interest and in 
good faith. But when a person has written 
nothing which is prima facie an offence, 
a plea of good faith is unnecessary. It 
is only relevant on the assumption that 
the articles do on their fase appear to 
be contemptuous. It is then said that the 
writer was only repeating rumours to 
which he himself did not give credence. 
One cannot escape either confempt or 
libel merely by alleging that there was a 
rumour. This is a common way in which 
libels are spread. The existence of a 
rumour, if there was one in fact, is no 
justification in itself for its repetition. 
Moreover, the writer associates himself 
with these alleged public suspicions. Thus 
he says, ‘now what neither the public 
nor ourselves can understand”, and so 
forth. And in further dealing with the 
matter he refers to a contention which 
the Chief Justice will not sare to 
advance.” 

Then it is said that the writer was merely 
stating the existence of these ‘unsavoury 
impressions in the publie mind” in the 
interest of the Court sothat they might 
be contradicted. It is said that he has more 
than once expressed his perfect faith and 
confidence in the Ohief Justice and Judges. 
That is so. Itis an obvious question to ask 
why, if the writer meant no offense but was 
only acting for the Court’s good, he was 
not brought forward. What had he to fear? 
Will it be suggested that the fear is that 
nevertheless the Court might deal with him 
unjustly? If so, this is, as I have said,lthe 
strongest argument against the sincerity of 
his professions of faith and confidence in the 
Judges. In my opinion, it is not possible 
to accept an argument that the writer meant 
no offence and was merely acting in protes- 
tion of the Court from unsavoury public 
impressions, when he is not even named 
much less brought forward. Moreover, the 
article itself does not, in the absence of any 
explanation from him, support this view. 
It states certain alleged rumours. Jt mis- 
atates the facts which are supposed to he 
the cause of these rumours. It does not 
sontradiat these rumours and say and show 
that there is nothing in them. It on the 
contrary gives them circulation, The writer 
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associates himself with those who are said 
to entertain these alleged unsayoury impres- 
sions. He writes in a way open to the 
inference that the alleged mancuvres of the 
Trust had succeeded. It may be that these 
expressions of faith and confidence and so forth 
were inserted, to use an expressive phrase of 
Counsel, for the “protestion” of the writer. 
It is possible that if the editor or writer had 
appeared before us, he might have succeeded 
in showing that, however apparently 
unfavourable to him the language of these 
articles is, yet in fact no offence was 
Intended. But heis not produced and we 
must give them what seems tous their 
natural meaning. It has been held that even 
where tke writer knew that proceedings were 
still pending, the fact that he did not desire 
or intend to prejudice the case is im- 
material (except as to the extent of his 
punishment) if the Court be satisfied that 
such was the obvious and necessary result 
of his words. Daw v. Eley (37), Martindale, 
In re (38) and Townshend (Marquis), In re 
(39). In the absence of the editor or writer, 
Tecan only and doinfer tle intent from a 
consideration of the natural meaning of the 
words used and the impression which I 
believe they would convey to the ordinary 
reader of them. 

In the present case the articles not only 
scandalise the Court but are otherwise a 
contempt. For it is a contempt to prejudice 
or attempt to prejndice a litigant and to 
interfere with the course of justice. 
the Trust is a litigant in this Court and 
it is suggested that it has been attempt- 
ing to influence the course of justice by 
trying to “get up” a Bench of its “choice”, 
of which allegation there is no proof 
whatever. Nextly, the writer of the articole 
himself seeks to control the formation 
of the Benches in his own way by putting 
forward alleged unsavoury impressions in 
the publio mind based on a number of 
wholly unfounded statements, adding that 
as soon as the Chief Justice understands 
the supposed public feeling in this matter, 
his Lordship would: form a Bench of a 
nature whish the writer approved. In 
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my opinion, the articles do constitute a cone 
tempt of Court. 

I now pass to the question as to which, 
if any, of the parties before us are res- 
ponsible for it. Mr. Norton for the printer 
and publisher Tarit Kanti Biswas has 
conceded that if we hold that there is 
a contempt, then his client is liable 
though he pleads for mitigation of pnnish- 
ment—-a matter with whioh I later 
deal. This liability is obvious, beeau%e 
scxenter ig attributable both to printer and 
editor. Neither can escape liability by 
alleging that he did not know that the 
contemptuous words had been inserted in 
his newspaper. Chesshire v. Strauss (40), Rex 
y. Parke (41), Rew v. Davies (42), Jones, 
Ex parte (43). As regards the others, the 
affidavit of Mr. Hechle the Registrar 
shows that the paper is, according to the 
imprint, printed and published at the 
Patrika Press, 19 and 20, Bagbazar Street, 
and issued by the Patrika Post Office, 
Calcutta. This Patrika Press works for 
the “Amrita Bazar Patrika Company, Ltd.”’, 
which was incorporated with the object 
amongst others of carrying on tbe busi- 
ness of newspaper proprietors by printing 
and publishing newspapers and taking over 
the rights in the previously existing Amrita 
Bazar Patrika newspaper. The registered 
office of the company is No, 2 Ananda Chat- 
terjee’s Lane, Calentta. A certified copy 
of the annual summary shows that Moti 
Lal Ghose, Golap Lal Ghose and Pijus 
Kanti Ghose are direstos and Golap Lal 
Ghose abcve mentioned and Mrinal Kanti 
Ghose are managers. It will be observed 
that all these persons are named Ghose 
and they all give the same address, which 
happens also to be that of the registered 
office of the company. 

The total number of shares taken up is 
766. Of these only 16 were issued for 
cash, probably for the expenses of incorpora- 
tion, and 750 for aconsideration other than 
gash. These shares of Rs, 100 each are 
held by 15 persons. The Ghose directors 
and managers hold 369 shares, three other 


(40) (1896) 12 T, L. R. 291. 

(41) (1908) 2 K. B. 432; 72 L. J.K. B. 829; 89 L. 'F 
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persons of the name of Ghose hold 224 
shares. There are four lady proprietors 
holding 112 shares and against the name 
of the first the father’s name is given as 
Moti Lal Ghose, It is not clear from the 
summary whether -the latter stands 
in the same relation to the other three 
ladies. There is one person of the name 
of Datta who holds 51 shares. The 
addresses of all these persons (the ladies 
and N, G. Datta included) is given as No. 2, 
Ananda Chatterjee’s Lane, showing that 
this is a place of residence as well as 
being the registered officeof the company, 
It is obvious on this evidence that these 
-persons arerelated, that they live at the 
same address which is the registered cflice, 
and that the company is merely a small 
family business incorporated. 

_ All the persons cited except Mrinal Ghose 
are directors. The latter is described as 
manager (with Golap Lal Ghose) and also 
as secretary. That Pijus Ghose and Mrinal 
.Ghose are director and manager respestively, 
is also admitted in their affidavits, As 
regards Moti Lal Ghose and Golap Lal Ghose 
who bave filed no affidavits, a number of 
technical, and in my opinion trivial, objea- 
tions have been taken, The first objection 
taken by Mr. C. R. Das is that there is no 
proof that they are directors, notwithstand- 
ing that their co director and secretary 
have sworn that they are, and they have 
themselves declined to give any information 
on any point to the Court, The argument 
is based on the contention that the certifi- 
ed copy of the summary filed on the 9th 
May 1917 of share capital and shares, eto., 
as they stood on the 5th Mrch 1917, purport- 
ing to be signed by Golap Lal Ghose as 
financial manager, was not admissible, 
Mrinal Ghose’s affidavit states that Golap 
Gkose is a director and financial manager, 
but Mr. ©. R. Das contended that this 
is not admissible against him nor Cit 
must follow) against Moti Lal Ghose. It 
is not necessary to go into this last 
objection, for I think that the summary 
was a public record of a private document, 
of which a certified scopy is admissible 
[Evidence Act, sections 74, 75, 65 (e)]. 
Tt has been argued that “record” in section 74, 
clause 2, refers only to the case where the 
publio ofise itself makes a copy, that is, 
record of a private document, and keeps 
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it. If it does, it is certainly a public 
record. But ‘record? does not merely 
mean this. The word record also means a 
collection of documents. Section 74 (2) 
refers to private documents made by private 
persons and kept as a record in public 
offices to which the public have generally 
access. If this were not so, how could 
the public get such documents? The 
originals being in the custody of a public 
office the latter would not part with them, 
and not being a public document no certified 
copy could be given. 

The next objection is that if the sertifi- 
ed copy is admissible, there is no proof 
of the signature of Gclap Ghose. Assuming 
that the mere produotion of a certified 
copy is not sush proof where proof is 
necessary, if is not necessary here. Such 
certified copy is proof that some person 
giving the name of Golap Lal Ghose and 
describing himself as financial manager of 
the company signed such dooument. As 
that document was accepted by the Registrar 
of Joint Stock Companies, it is common 
sense to assume that he was satisfed 
that it was a return by the financial 
manager of the company. The objection, 
therefore, in substance is that the Golap 
Lal Ghose who purports to sign this 
document is not or at any rate has not 
been shown to be the identical Golap Lal 
Ghose for whom Mr. O. R. Das has 
pleaded before us. It is admitted that 
the objection is technical. That is true, 
but we must see if the alleged technicalities 
are sound and we must give as much play 
to common sense as the law permits. 
The Rule was served on Moti Lal Ghose 
and Golap Lal Ghose as directors of the 
company. These are the persons whom we 
wished to see, not anybody else. The 
lf they were 
not the persons described in the summons 
they need not have come here. They can 
only be heard in these proceedings on the 
supposition that they are what the Rule 
states them to be. It is not open to 
anybody and everybody to some and show 
cause against this Rule. Mr. ©. R. Das’s 
title to be heard at all is dependent on 
the assumption that he represents the 
person described in the Rule. The unreal 
nature of the objection is enhanced by the 
fact that the secretary of the company 
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bas sworn in these proceedings that Golap 
Ghose and Moti Lal Ghose are Directors. 
If it be, as contended, that we «aannot 
refer to this affidavit when dealing with 
the case of Golap Ghose and Moti Lal 
Ghose (a matter I do not decide), this 
does not make the taking of such an 
Objestion any the more sensible. Objections 
should, even when legal, have some relation 
to reality. 

The third legal objection is that assum- 
ing that the return is proof of. the state 
of affairs on the 5th March 1917 and 
shows that these two persons were Direstors 
on that date, it does not follow that they 
were Directors when the Rule was issued 
on the 30th May, 1917. It is to ba ob- 
served, firstly, that apart from any presumption 
of continuance, the summary was filed on 
the 9th May, only three weeks before the 
issue of the Rule, which was not likely 
to be done had there been any change 
between the 5th March and that date. 
Farther under sestion &7 of the Indian 
Companies Act VII of 1913 changes of 
directorship are required to be notified by 
the Company, and had there been any 
change, it would have appeared in the 
afidavit of Mr. Hechle, the Registrar, as 
the result of his recent enquiry in the 
matter. Nor it is likely that the Registrar 
of Joint Stock Companies would issue to an 
enquirer a cert. fied copy of a return which had 
been changed. This objesticn is as unreal 
as the rest. I have no doubt whatever that 
Moti Lal Ghose and Golap Ghose are 
Directors apart from the affidavit of the 
Secretary of the Company who states that 
they are in fact such. 


According to the Artisles of Association ` 


produced with the affidavit of Mrinal 
Ghose, the business of the Ccmpany is to 
be managed by -the Directors, that business 
being according to the Memorandum of 
Association the carrying on of the Amrita 
Bazar Patrika newspaper. But here again 
with further luxury of objection it is pro- 
tested that we cannot look at the Articles 
of Association of the Company of which 
these two persons are Direstors and which 
have been actually produced by the 
Secretary of the Company with his affidavit. 
It is suffisient to say that the affidavit 
of the Rale states who are Directors; the 
nature of the Company and the facts proved 
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indicate that its business must be carried 
on by them; and the provisions of this 
article are the same as and are indeed 
copied from section 75 of Schedule I, Table 
A of Act VII of 1918, the provisions of 
whish, unless otherwise arranged, apply 
to all Companies. The table of the earlier 
Ast is on this point substantially the 
same. It has been, therefore, proved as 
against the parties named as Directors that 
they are auch. 

The question whether persons in the 
position of Virectors are responsible must 
depend on the fasts of each case. In In re 
Judd (€20} the directors of Judd & Co. 
used to print and deliver a newspaper to 
another Company who published the same. 
They did not, it was held, sell or deliver, 
a fact which would relieve them from 
even civil liability. In Wa parte Green (24) 
the manager of a Limited Company which 
disseminated paragraphs amounting to con- 
tempt of Court was held responsible. In 
that case the manager denied that he had 
seen the matter before it was published 
and that, in general, if was no part of 
his duty to supervise the reading ont of 
news. The affidavit of the party taking 
proceedings spoke only to his “information 
and belief’? as to the responsibility of the 


manager, This was keld to be, prima facie, 
sufficient and on the letters and affidavit, 
he was held guilty. In one case it was 


held that the individual liability had not 
been directly established and in another 
that it had been. Doubtless, in the case 
of an ordinary large newspaper Company 
where the Directors meet together once a 
week to transact business in the Board 
rooms, the ordinary inference might be 
(in the absensa of direst evidence) that 
they were not conscious of the publication 
of a particular article, for in the case 
supposed they would have appointed an 
editor. 

The facts in the present case are very 
different and peculiar. In Governor of 
Bengal v. Moti Lal (4) a statement rest- 
ing on information and belief that Mcti 
Lall Ghose was editor was ruled out as 
not being legal evidence and the fact that 
Moti Lal Ghose did notin that proceeding 
deny the allegation was held immaterial. 
No disclosura was made as to whether there 
was an editor or who he was. Ordinarily, 
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of course, a newspaper has an editor, 
but we have no legal evidence of that in 
this case and the affidavits filed by one 
of the Directors and the Secretary, and the 
printer, do net even mention the existence of 
such a person. The Company, as I have said, 
appearsto be a small family affair composed, 
in the main, of Ghoses, whose address is 
that of the registered office of the Company 
which is also given as that of some ladies, 
one of whom at least is the daughter of 
Moti Lal Ghose. Three of these Ghoses 
including Moti Lal Ghose are Directors and 
another Ghose is Sesretary. The Articles of 
Association direst, not that the business shall 
be under their scntrol, but that they shall 
manage the business. That business 1s shown 
' to be the oarrying on of the _ newspaper 
Amrita Bazar Patrika, which is now be- 
ing published from No, 2, Ananda Chatterjee’s 
Trans.’ Some one must see to the 
literary part of this business. In the ab- 
gence of evidence as to there being a sepa: 
rate editor, prima facie the Directors who 
are authorised to manage the business are 
the persons who do 80 in all its aspects. 
They must have authorised the circulation 
of the paper. Had there been reliable 
evidence that there was an editor who 
was some person other than the defendants 
even though his name was not disclosed, 
prima fuctie the responsibility for the articles 
would have lain with the editor, though 
of course the Directors or other persons 
would also have been liable who were 
shown to be privy to the publication. Here 
there is evidence that the management 
of this business is entrusted to the Directors. 
That business includes -every depart- 
ment of it, financial, literary and so forth, 
for there is nothing to prevent one or other 
of the Directors being also editor. This 
‘s the inference which arises on the facts 
here proved. Ifthe Directors have in fact 
delegated any of these functions to some 
other person, it is for them to show that 
fact. I am of opinion, therefore, that the 
affidavit in support of the motion disclosed 
a prima facie case against the Directors as 
guch and oalling-for an answer from them. 
As regards the permanent Manager and 
Secretary, I deal later. Having regard to the 
fasts proved I need not further consider their 
ease here. l 

But assuming that the affidavit accom- 
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panying the Rules does make a case call. 
ing for an answer, the matter does not 
rest there. Pijus Kanti Ghose has put 
in an affidavib and has sworn that neither 
he nor his oo-director exercise any control 
over the contents of the newspaper and 
exersise only such powers as are mention- 
ed in the article.’ Who does control the 
paper is not stated. A similar statement 
is made in the affidavit of Mrinal Kanti 
Ghose. Nextly, the affidavit of Pijus 
Kanti Ghose swears that he was away 
from Oalcutta on the date of the second 
or ghief article, Therefore he is shown 
not to have been directly privy to it. 
Simlarly, the affidavit of Mrinal Kanti 
Ghose states that he exercises no control 
over the contents of the newspaper, that 
his duties are to keep the minutes, registers 
and records of the Company, to issue 
notices and to make returns. Further, he 
swears that he was absent from Calcutta 
on both the dates when the articles 
appeared. He has, therefore, also met the 
case against him. There remains the cases 
of Golap Lal Ghose and Moti Lal Ghose, 
neither of whom have given any answer. 
The above-mentioned affidavits state that 
Golap Lal Ghose also has no control over 
the contents of the paper, and this state- 
ment is supported by the fact that the 
return the latter made to the Registrar 
of Joint Stock Companies shows that he 
is Financial Manager. Ordinarily, therefore, 
he would attend to this side of the 
business and probably to this only. There 
lastly remains amongst the directors the 
case of Moti Lal Ghose. He also has 
not filed an affidavit and we are told leas 
about him than any one else. The affidavits 
offered to us seem to be of what iscalled 
a “tricky” character. The wording is in 
the present tense. As was pointed ont by 
my brother Fletcher, they might not 
support a prosecution, They do not deal 
with the oondition of things when the 
articles were published. They do not state 
precisely what powers the Directors do 
exercise, or whether there is an editor. 
The statement thatthe Directors haye no 
control over the contents does not show 
that they were not aware of the articles 
before they were published and sirculated 
by their authority. Had there been no 
affidavits, I would have been disposed to 
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-adjudge that Moti Lal Ghose was in 
contempt; even after the reading of these 
affidavits, my mind has been in dcubt, for 
the affidavits are deliberately drawn to 
keep all information from the Court and 
are, as above stated, otherwise unsatisfactory, 
Moti Lal Ghose has filed no affidavit, 
Though it has been objected by Counsel 
(Mr. ©. R. Das) for one of the parties 
that we cannot consider as against any 
particular party the affidavits offered in 
defence by other parties (a point I need 
not consider), still Iam unwilling as against 
Moti Lal Ghose to rest the case on any 
such technicality. I cannot shut my eyes 
to the fact that there are three sworn 
statements before us that neither the 
Directors, Financial Manager, Secretary or 
Printer have control over the contents of 
the newspaper. As I said, I have had my 
doubts as tothe sufflsiency of this state- 
ment, Moti Lal Ghose (whose gase I regard 
with strong suspicion) is, however, entitled 
to the benefit of them. As some one 
must have such control, we must now 
assume after the reading of these affidavits 
that there is an unnamed editor who is 
not before the Court. I sonclude then 
that the affidavits offered in reply to the 
Court’s Rule are such that it should be 
discharged against the parties to these 
proceedings other than the printer and 
publisher, Tarit Kanti Biswas. We might, 
without all this complex argument, have 
come to the same conclusion within half 
an hour if all the parties had sworn that 
they were not responsible and disolosed 
the name of the editor who, subject to 
any explanation he might make, was liable. 
As already stated, it is sonceded by his 
Counsel, Mr. Norton, that the printer is 
liable provided that the articles constitute 
a contempt. He has, however, argued that 
the case is not of so serious a character 
as to call for the exercise of this jaris- 
diction, and if it is, he lastly pleads that 
the position of his client should excite 
our pity and that we should discharge 
him without penalty. 

In my opinion, the case does call for 
the exersise of this jurisdiction by reason 
of the articles scandalizing the Court 
having a tendency to prejudice the parties 
and to interfere with the administration 
of justice. As regards the action to be 
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taken and penalty to be awarded, each 
case must depend on its own facts. 
As regards the second point, I cannot 


yield to the suggestion that merely because 
a man is a printer and publisher he 
should escape scot-free. Did we hold 
this, it would be open, as in this case, 
for the parties to exculpate themselves 
by affidavit and to suppress all informa. 
tion as to who was in fast responsible. 
The printer might also be put up to 
refuse such information and be told, “it 
is all right, say you are only the printer 
and ask for pity and then we shall all 
be excused.” (ur jurisdiction would thus 
become largely illusory. I do not say 
that there may not be cases where the 
Court will deal leniently with the printer, 
but this is not one. In the first place, 
in his affidavit that it wag 
known to him that the matter dealt 
with by these articles was the subject 
of concern to the public “who were watching 
with deep interest? the action of the 
Chief Justice in constituting the Court to 
hear the appeal from the desision of 
Greaves, J. He then says that the articles 
were published to give expression to public 
feeling in Caloutta and that the “articles 
were published by myself in good faith 
and in the public interest,” This state. 
ment is, on its face, in conflict with paragraph 
3 of his affidavit, where he says that he 
did not read the articles before publication 
nor did he consider at any time prior to 
their publication their meaning or purport. 
If this be true, how could they have been 
published by himin good faith and in the 
public interest? Acsording to hig own 
statement, he was aware that the subject 
was creating public interest, and he ig 
prepared to swear that the articles were 
published to give expression to public feeling, 
If there were, in fact, such an interest, 
there was the greater necessity for caution 
on his part in seeing what he published 
with reference to it. His statement that 
infact he did not see the artisles before 
publication is weakened by the attempted 
justification that they were published “by 
myself in good faith and in the public 
interest,” though it is of course possible that 
this inconsistency wasdue to bad drafting, 

As, however, the affidavits are in general 
astutely drawn, we cannot well assume 
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this. He denies that the articles are a son. 
tempt and seeks to justify himself. In this 
he fails. Nextly, he says that he has no 
control over the contents of the newspaper 
and that they were handed to him for 
publication in the usual course of his 
business. He carefully refrains from saying 
who gave him the articles, whether it was 
the editor who did co, or who he was. His 
Counsel justifies this refusal on the ground of 
loyalty to his employers. If he esteems 
that loyalty above his public duty to inform 
the Court who committed this alleged 
offenca, he cannot complain that we do 
not show bimindulgence, He joins with 
the others in refusing information and if, 
apart from such refusal, he is liable, he 
must take the consequence. The Courts in 
England hava held [as for example in 
American Hauchangein Hurope v. Gillig (84)] 
that this refusal by the printer to give up 
the name of the editor is a matter which 
will weigh with ib in determining whether a 
penalty shall be awarded against the printer 
or not. Mr. Norton has complained (I 
thought with that moderation which rarely 
goes with real zeal) that his client should 
be left to suffer because his employers have 
not produced their editor. In the Hnglish- 
man Oontempt case [Re Banks and Fenwick 
(3)] Captain Fenwick, the editor of that 
paper, came forward to bear -the brant of 
what was in reality done by him or his 
order, on which the Rale was withdrawn 
against the printer. Sir Barnes Peacock 
observed that in doing that Captain Fenwick 
had only done “that which every honourable 
gentleman who fills the editor’s chair would 
‘do, in not alloxing a publisher of a paper 
to take the consequence of articles written 
and published by his order by not coming 
forward to avow the authorship.” This was 
also done by Babu Surendra Nath Banerjee 
in the well-known Bengualee Qontempt 
case [Surendra Nath Banerjee v, Ohief 
Justice of Bengal (82)], where Garth, O. J., 
said that Babu Surendra Nath Banerjee 
had properly done his best to protect his 
printer. There is no disposition, however, 
upon the part ofany one in this case to 
adopt this proper and honourable course, 
But the printer himself does not deny that 
he is ignorant who the editor is and he 
himself through his Counsel declines to give 
his name, There are some cases in which 
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one might sympathise with the printer, but 
here he has not only declined to give up 
the editors name, but has otherwise 
associated himself with the other parties 
in the case and has sought to justify both 
himself and them in what I hold to be 
a contempt, and he must, therefore, take the 
consequences such as they are. In, how- 
ever, adjudging the penalty I have not 
wholly left out of count the fact that he 
isthe printer, for, had the editor been found 
guilty of ocntempt, he would, in my opinion, 
have been subject to much heavier punish- 
ment. 

The defence to these proceedings except 
as to the construction of the articles—a 
legitimate argument—was ill advised anda 
waste of time. If the Directors, Managers 
and Secretary were not personally responsi- 
ble for the contempt, they had only to frankly 
state the facts on affidavit and disclose 
who was so liable. The printer similarly, 
who in law is liable, might have stated the 
persons from whom he got the articles he 
printed and thus have personally freed 
himself from all further action against him, 
We should then onthe supposed facts have 
only had to dea] withthe person primarily 
liable, namely, the editor. He could, then, 
if he had wished, have personally put forward 
the plea here advanced that the articles 
have been misunderstood and that on the 
contrary he was moved by a desire to act 
io the interest of the Court and to protect 
it from “mischievous” and “unsavoury” 
rumours. If this were the fast, be would 
have nothing to fear from Judges who, 
according to the argument before us, had 
the complete confidence of the writer of 
these articles. Even if these articles were 
ill expressed and capable of a bad 
interpretation, their effect might have 
been negatived by the public avowal of 
their author that for him they had no 
such meaning. These proceedings might 
have thus been disposed of within an hour or 
less, with the result that either all parties 
might have been freed of penalty or if penalty 
were awarded it would have fallen on the 
party primarily liable, namely, the editor. 
On the contrary, all the parties before us 
have adopted a hostile attitude to the 
Court, have refused all information, con- 
sealed the name of the editor and put 
forwad every technical objection to defeat 


Vol. XLV] 
In the matter of AMRITA BAZAR PATRIKA. 


an enquiry which has thus been prolonged 
over three days with unnecessary delay and 
expense to the public and the parties con- 
cerned. For this the parties, by the course 
they have adopted, are responsible, This 
sourse further has strengthened the inference 
which is to be drawn from the natural 
language of the articles in the absence of 
explanation from their writer. It is not 
in such absence to be supposed that the 
intentions of the writer and editor of these 
articles were as innocent as the argument 
before us suggests and that the name of 
one who was, if is said, only seeking to 
protest this Court from unsavoury rumours 
and to give it what he thought good 
advice, should be kept concealed, It is 
absurd also to suppose that the party res- 
ponsible would himself, if innocent, carefully 
avoid his presence in the Court, which it 
is said he honoured and was seeking (how: 
ever ill-considered his language might be) 
to counsel and protect. 

I, therefore, concur in the order which 
the Chief Justice has made. 

MOOKERJER, J.—On the 18th May 1917 
the following paragraph appeared in the 
editorial columns of the Amrita Bazar 
Patrika:—~ 

“There is a mischievous rumour afloat 
which should be contradicted. Itis stated 
that a vigorous attempt is being made to 
get up a Bench to consider the appeal on 
the judgment of Mr. Justice Greaves in 
sonnection with the acquisition of surplus 
land by the Caleutta Improvement Trust 
according to somebody’s choice. We do 
not believe that it is possible for any one, 
far less the Chairman of the Trust, to 
secure a Bench after his own heart, as a 
counterpoise to the Mookerjee and Cuming 
Bench. We are sure the interest of every 
rate-prayer is safe in the hands of the 
Hon’ble Judges and wedo not think that 
any official of the Trust can go so far.” 

Four days later, on the 22nd May, the 
following paragraph appeared in the editorial 
columns of tha same paper:— 

“Something like consternation prevails on 
account of the proposed new constitution 
of the Appellate Bench of the Caleutta 
High Court, befora whish appsala against 
the awards of the Improvement Trust are 
to be heard. It is known to the raader 
how this Bench was originilly composed 
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of Sir Asutosh Mookerjee and the Hon’ble 
Mr. Justice Cuming, and how latterly it 
has come to be presided over by the Hon’ble 
the Chief -ustice and Mr. Justice 
Woodroffe. Rumour has it that for pur- 
poses of hearing _ Improvement Trust Appeals, 
the Bench is going to be strengthened by 
the appointment of Mr, Justice Chitty, 
Now, what neither the public nor ourselves 
can understand is this special arrangement 
for such a Special Bench. If it is contended 
that two Hon’ble .Judges of the highest 
Court in the land are not competent to 
decide in appeal cases in whish the Improve- 
ment Trust is concerned—a contention, 
however, which we do not believe the Chief 
Justice will sare to jadvance—why should 
there be a Special Bench of three and not 
a Full Bench of five, on which at least 
two Indian Judges could find seata? As a 
matter of fact as land-owners in Caleutta 
are mostly Indians, and as Indian Judges 


are likely to know more of conditions, 
practices, ete, prevailing here, it is but 
meet that the Appellate Bensh in the 


present circumstances should be so composed 
as to associate Indian Judges with their 
European colleagues, The withdrawal of 
Sir Asutosh has given rise to rather un- 
savoury impressions in the publie mind, 
since this propesed arrangement is to follow 
close upon the heels of his judgment in 
the case of The Improvement Trust v. Chandra 
Kanta Ghosh (14). Be thatas it may, we 
have perfect faith in the present Chief 
Justice and believe that as soon as Sir 
Lancelot Sanderson understands the public 
feeling in tke matter, His Lordship will 
either form a Full Bench or at least as- 
sociate an experienced Indian Judge with 
himself for the hearing of Improvement 
Trust Appeals.” 

On the 30th May 1917 the Chief Justise, 
after previous consultation with the other 
members of the Court, directed the issue 
of a Rnle on Tarit Kanti Biswas (the 
printer and publisher of the Amrita Bazar 
Patrika), Moti Lal Ghose, Golap Lal Ghose 
and Pijush Kanti Ghose, Directors, and 
Golap Lal Ghose and Mrinal Kanti Ghose, 
Managers, of the Company galled the Amrita 
Bazar Patrika, Itd., to show cause why 
they should not be committed or other. 
wise dealt with according to law for eon. 
tempt of Court committed by the publigae. 
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tion of the two articles mentioned con- 
cerning the High Court and the Chief 
Justice in his administration thereof. The 
materials whereon the Rule was issued 
were contained in two affidavits sworn by 
the Registrar on the Original Side and the 
Registrar on the Appellate Side as to the 
actual publication of the articles in the 
paper and the position the opposite parties 
occupied in relation to the paper and the 
Company, which were its proprietors. The 
opposite parties have appeared in Court in 
person and have been represented by 
Counsel; three of them, Tarit Kanti Biswas, 
Pijus Kanti Ghose and Mrinal Kanti Ghose, 
have filed affidavits which, will require examina- 
tion hereafter. On the elaborate arguments 
addressed to the Court, the following points 
emerge for consideration, namely, first, what 
is the trne meaning of the two articles 
mentioned; do they constitute contempt of 
Court ; secondly, if the articles constitute 
contempt of Court, has this Court jurisdic- 
tion to punish the offenders summarily , and 
should such authority, if any, be exercised 
in the present instance; thirdly, whatis the 
true nature of the present proceedings ; is it 
sivil or criminal in character, and fourthly, 
have the opposite parties or°any of them 
been: proved to be so connected with the 
publication of the articles as to render them 
liable to punishment for contempt of Court. 

As regards the first question, namely, the 
true meaning of the two articles set out 
above, there can, in my opinion, be little 
room for doubt, notwithstanding the able 

and ingenious arguments, which have been 
- addressed fo us. The obvious course to 
pursue in a case of this description is to 
read the offending articles as they stand and 
to attach to the words used their natural 
meaning without the assistance of a laborious 
commentary. The general rule of inter- 
pretation cannot be formulated in more precise 
| terms, because objectionable language may 
take an infinite variety of forms ; this much 
is clear that itis incumbent on the Coart, in 
all cases, to consider the general tone of the 
writing. The meaning and intent are to be 
determined by a fair interpretation of the 
language used and are matters of law for 
the Court as to whether or not they con- 
stitute contempt. Disclaimer on the part of 
the publisher as to any intentional disres- 
pect to the Oouri is consequently not a 
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sufficient defence, when the purpose and 
meaning of the writing is obviously of a 
contrary import. No doubt, if the language 
is fairly capable of an innocent interpreta- 
tion, the Court will not be astute to read 
into it a sinister import. [Governor of 
Bengal v. Mott Lal (4), Townshend 
(Marquis), In re (39), Martindale, In re 
(38) and Daw v. Eley (37)]. But, if 
the intentis fairly clear, liability to punish- 
ment for contempt of Court cannot be success: 
fully evaded by the use of a transparent 
artifice. Tested from this point of view, 
how do these artieles stand P The first article 
makes reference to an alleged rumour which 
the writer describes as mischievous and worthy 
of contradiction, The rumour is. stated to 
have been to the effect that a vigorous at- 
tempt was being made to get a Bench con- 
stituted according to the choice of some- 
body to hear the appeal from the judgment 
of Mr. Justice Greaves in a suitin connection 
with the acquisition of surplus land by the 
Caleutta Improvement Trust. The writer 
expresses his belief that no official of the 
Trust, far less the Chairman, could go far 
as to make an attempt of this character, 
and that if was not possible for anybody 
to secure a Bench after his own heart as a 
counterpoise to what is called the Mookerjee 
and Cuming Bench. The writer concludes 
with an assurance that the interest of every 
citizen is safe in the hands of the Judges. 
If this article had stood by itself, if might 
perhaps have been argued with seeming plausi- 
bility that, however much open to reproach 
on the ground of indiscretion and impropriety, 
the writer had no intention to commit a 
contempt of Court. But the second article, 
which is written in a very different tone, 
shows convinoingly the true intent and purpose 
of the first article. The question, however, 
was raised before us, whether the two articles 
should be read together. It was contended 
that they should not be so read, as there 
waa nothing to indicate that they had emanated 
from the same individual. In my opinion, 
the two articles may legitimately be read 
together to determine their scope and purpose, 
even though they were proved not to have been 
written by the same person. They obviously 
relate to the same topic and were published in 
the editorial columns of the same newspaper, 
there was avery brief interval of time be- 
tween them and the first obviously led up 
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to the second, though not expressly mentioned 
therein. The first article has, I think, a si- 
nister import, and conveys the insinuation that 
one of the litigant parties in the appeals about 
to be heard was endeavouring to have a 
Bench constituted according to its choise, 
There is no room for controversy that im- 
putation of this character constitutes a 
contempt of Court. Contempt by speech or 
writing may be by scandalising the 
Court itself or by abusing parties to 
actions or by prejudicing mankind in 
favour of or against a party before the cause 
is heard ; as has been said, there is nothing 
of more pernicious consequence than to pre- 
judice the minds of the public against persons 
concerned as parties in causes before they 
are finally heard and thus to attempt to 
obstruct or interfere with the due course of 
justice. [St. James Evening Post case (35), 
Cann v. Cann (44), American Exchange in 
Europe v. Gillig (34), R. v. Gray (81), Rex 
v. Davies (42) and McLeod v. St. Aubyn (5). 
But, from my pointof view, it is really im- 
material whether the two articles are con- 
sidered separately or areregarded as component 
parts of one aggregate, for even if there 
were any real doubt as to the purpose of 
the first, there can be no serious dispute 
as to the meaning of the second. 

The second article, when carefully analys- 
ed, may be resolved into the following 
propositions:— 

(1). Thatthe Appellate Bench of the Cal- 
cutta High Court before which appeals against 
the awards of the Improvement Trust are to be 
heard was originally composed of myself and 
Mr. Justice Cuming. 

(2). That I had been E E from this 
Bench, and that the withdrawal had given rise 
to rather unsavoury impressions in the public 
mind, às it followed close upon the heels of 
the judgment in the case of Trustees for the 
Improvement of Oalcutta v. Chandra Kanta 
Ghosh (14), to which I was a party. 

(3). That this Appellate Bench had 
latterly come to be presided over by the 
Chief Justice and Mr. Justice Woodroffe. 

(4), That there was a rumour that the 
Appellate Bench so constituted was about 
to be strengthened by the appointment of 
Mr. Justice Chitty and this proposed new 
constitution of the Appellate Bench had 
ereated something like consternation. 
wat” (1754) 2 Ves. (Sen) 520; 2 Dick. 795; 28 E, R, 
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(5), That if the Bench was to be 
composed of more than two Judges, it 
should consist of not three but five Judges, 
of whom two at least should be Indian 
Judges, because land-owners in Calcutta 
(who were principally affected by the 
operations of the Calcutta Improvement 
Trust) were Indians, and Indian Judges 
were likely to know more of conditions 
and practices prevailing here than nro- 
pean Judges. 


These statements constitute a tissue of 
falsehoods, and, to my mind, one of the 
most conspicuous features of this trial 18 
that not only has not even the semblance 
of an attempt been made to establish 
the truth of these allegations, if has 
actually been conceded that they are 
vitiated by a fundamental error. No Bench 
composed of myself and Mr. Justice 
Cuming had, at any time, been constituted 
to hear appeals against what are inaccurately 
termed the awards of the Improvement 
Trust. The plain truth is that last year, 
when Mr. Justice Cuming and myself 
were in charge of the Bench which had 
to take cases of what is called the First 
group of the Districts, the appeal of the 


Caloutta Improvement Trust against 
Chandra Kanta Ghosh came up before 
us, inasmuch as the appeal had been 


preferred from the decision of a Sub- 
ordinate Judge of the 24-Pergannahs. 
The appeal belonged to our group, was 
heard by us in due course, and was dis- 
missed. We had at no time been con- 
stituted a Spesial Bench to hear appeals 
in all cases in which the Improvement 
Trust was concerned, and there is no 
foundation whatever for the first pro- 
position that the Appellate Bench, before 
which appeals against the awards of the 
Improvement Trust were to be heard, 
was originally composed of myself and 
Mr. ‘Justice Cuming. Consequently, the 
suggestion contained in the second pro- 
position that I had been withdrawn from 
the Appellate Bench, which in fact had 
never been constituted, is equally groundless. 
Here I may observe thatas under section 
108, sub-section 2 of the Government of 
India Act, 1915, the duty devolves upon 
the Chief Justice to determine, from time to 
time, what Judges of the Court are fo con- 
stitute tho several Division Courts, the 
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second proposition necessarily involves an 
imputation against the Chief Justice that 
he had withdrawn me from the 
Bench he had previously constituted, com- 
posed of myself and Mr. Justice Cuming, 
to hear appeals in gases in which the 
Caleutta Improvement Trust was concerned, 
There is clearly the further imputation 
that the Chief Justice had taken this 
action. by reason of my judgment in the 
appeal preferred by the Improvement Trust 
against Chandra Kanta Ghosh. As the 
Appellate Bench had never in fact been 
constituted in the manner stated by the 
writer, the charge that I had heen with- 
drawn therefrom for the reason assigned 
was evidently baseless. The third proposition, 
namely, that the Appellate Bench had 
been constituted of the Chief Justice 
himself and Mr. Justice Woodroffe, in 
supersession of the previously constituted 
Bench composed of myself and Mr. Justice 
Cuming, was consequently equally un- 
founded; as a matter of fact, long before 
tke constitution of tbe Bench to bear 
the appeals from the Original Side, Mr. 
Justice Cuming had ceased to be a member 
of -this Court. The fourth proposition refers 
to the rumour that the Appellate Bench 
presided over by the Chief Justice and Mr. 
Justice Woodroffe was about to be streng- 
thened by the appointment of Mr. Justice 
Chitty, and that something like sonstrenation 
prevailed on account of the proposed new 
constitution of the Bench. As I read the 
article, the consternation was due, not so 
much to the fact that the Chief Justice 
and Mr. Justice Woodroffe composed the 
Bench, as to the fact that the Bench was 
about to be strengthened by the ap. 
pointement of Mr. Justice Chitty. This 
implies most unmistakably that a just 
desision, that is, a decision just in the 
estimate of this impartial writer, could not 
be expected from a Bench so constituted. 
If language has any meaning, this was 
slearly a libel on Mr, Justice Chitty, if 
not also upon the other two members of the 
Bench, The fifth proposition involves a libel 
upon Indian Judges but in the opposite 
direstion. No doubt, it ia very artfully 
suggested that Indian Judges should be on 
the Bench to hear this class of cases, besause 
they are likely to know more of sonditions 


and practices prevailing here than European 
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Judges, But, as was well known, the matter 
in controversy in the appeals had not the 
remotest connection with a knowledge of 
local conditions and practices. The point 
in issue wasa dry question of law as to the 
true interpretation of a legislative enactment. 
The writer, however, unmistakably insinuates 
that land-owners in Caleutta (who are 
principally affected by the operations of. 
the Trust) are mostly Indians, and Indian 
Judges on the Bench might be expected 
to give a decision in their favour. I do 
not appreciate the distinction between an. 
insinuation that a European Judge: is likely 
to deside in favour of the executive, 
because he is a European, and an insinua- 
tion that an Indian Judge is likely to decide 
in favour of Indian land-owners, because 
he ia an Indian. To my mind, the two 
statements are equally reprehensible as 
libels on the Judges of this Court. I 
cannot, in this connection, pass by in. 
silence the observations of Mr. Jaskson as 
to the constitution of the Bench which 
actually heard the appeals from the judg- 
ment of Mr. Justice Greaves. The Court is 
called upon, in the present Rule, to consider 
the true character of the allegations contain- 
ed in the two articles published in the 
Amrita Bazar Patrika, and to determine. 
whether they do or do not constitute a con- 
tempt of Court. We have no concern 
whatever with the question, whether the, 
Chief Justice, who alone is charged with 
the duty to constitute Division Courts, has- 
in this particular instance exercised wisely 
or otherwise the discretion vested in him 
by law. The remarks of Mr. Jackson on. 
this subject were absolutely irrelevant for 
the determination of the question before 
the Court, and exhibited, I feel constrained 
with regret to hold, an unusual and unwar- 
ranted lapse from that decorum which we 
are accustomed to associate with the transac-. 
tion of public business in a Court of Justice.. 
I cannot but deem it significant that the 
other Counsel engaged in the case expreasly 
dissociated themselves with special care from. 
the comments made by Mr, Jackson in this 
bebalf. Here I may observe that in the 
judgment just delivered by the Chief Justice 
he has taken pains to explain the reasons 
which moved kim to constitute the Bench ag. 
he did; Mr. Justice Woodroffe also has. 
fouched onthe subject and expressed hig 
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opinion thereon. But, for obvious reasons, 
whieh need not be dilated upon, I must 
respectfully decline to examine the question. 
Besides, the exercise of discretion by the 
Chief Justice in the matter of constitution 
of a Division Court to hear the appeals 
` against the judgment of Mr. Justice Greaves, 
is, under the law, not liable to be reviewed 
by this Bench and is not subjest to our 
approbation or disapprobation, I desire, 
consequently, to guard myself most care- 
fully from the discussion of a question, 
which, notwithstanding what fell from Mr, 
Jackson, does not, in my judgment, properly 
arise even as aside-issue in these proceed- 
ings; such a discussion is not likely to 
advance any useful purpose, ` because it 
oannot be of real assistance in the solution 
of the very narrow issue comprised in the 
scope of our enquiry, namely. the real 
import of the two articles published in the 
Amrita Bazar Patrika and whether, on 
a fair interpretation, they did or did not 
constitute a contempt of this Court; upon 
that matter, which alone it is our function 
. to decide, I feel no reasonable doubt. I 
‘desire, however, to repudiate most emphati- 
cally the astonishing assertion made by 
Mr, Jackson that-landless Judges, as he 
called them, were, merely because they were 
landless, less competent and less trust- 
worthy as interpreters of a statutory enact- 
ment than Judges of any other class, and 
that Indian Judges, because they might 
possibly be proprietors of land, were for this 
purpose more capable and reliable as ex- 
pounders of the law than their European 
colleagues. But to return to the two articles: 
if seems to me indisputably plain that the 
implication of the second article, whether 
taken along with ar independently of the 
first, is that, at the instance of persons 
interested in the Calcutta Improvement 
Trust, the Chief Justice has constituted a 
Special Bench to ensure a decision favour- 
able to the Trust in the appeals against the 
judgment of Mr. Justice Greaves, This 
brings me to the question which is the crug 
af the whole matter, namely, whether an im- 
putation of this character constitutes a 
contempt of Court, 

It is not necessary for our present purpose 
to give an exhaustive enumeration of acts 
which amount to contempts of Court. 
It is sufficient to state that scandalous 
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attacks upon Judges, calculated to oeuse an 
obstruction to public justice, do constitute 
such contempts. Blackstone, in a salebrated 
passage of his Commentaries (Volume IV, 
page 285) which will be found quoted in 
Governor of Bengal v. Mott Lal (4), 
specifies, in his description of contempts of 
Court, contempts which arise “by speaking 
or wrting contemptnously of the Court or 
Judges, acting in their judicial capacity and 
which demonstrate a gross want of that 
regard and respect, which, when once Courts 
of Justice are deprived of, their authority, 
so necessary for the good order of the 
kingdom, is entirely lost amongst the people.” 
Sir John Wilmot, C. J. in Rex v. Almon (45) 
justifies a similar view ina passage which 
may be usefully recalled here:— 

“By our constitution, the King is the 
fountain of every species of justica, which 
is administered in this kingdom. The 
King is dejure to distribute justice to all 
his subjects; and, because he cannot do it 
himself to all persons, he delegates his 
power to his Judges, who have the custody 
and guard of the King’s oath, and sit in 
the seat of the King ‘concerning his 
justice.’ The arraignment of the justice 
of the Judges, is arraigning the King’s 
justice; it is an impeachment of his wisdom 
and goodness in the choice of his Judges, 
and excites in the minds of the people a 
general dissatisfaction with all judicial 
determinations, and indisposes their minds 
to obey them; and whenever men’s allegiance 
to the laws isso fundamentally shaken, 
it is the most fatal and most dangerous 
obstruction of justice, and, in my opinion, 
calls out for a more rapid and immediate 
redress than any other obstruction what- 
soever; not for the sake of the Judges, 
as private individuals, but because they 
are the channels by which the King’s 
justice is conveyed to the people. To be 
impartial, and to be universally thought 50, 
are both absolutely necessary for the giving 
justice that free, open, and uninterrupted 
current, which it has, for many ages 
found all over this kingdom, and which so 
eminently distinguishes and exalts it above 
all nations upon the earth.” 

It is needless to multiply early in- 
stances of the application of this doa- 


trine, which will be found collected 
(45) (1765) Wilm, 243 at p. 255; 97 5B. R. 94, 
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in 3 Howell State Trials, 1074-1080. 
and 8 Howell State Trials, 50. Amongst 
modern instances reference may be made to 
the observations In the matter of a Special 
Reference from the Bahama Islands (10), 
Reg. v. Stoffordshire County Oourt Judge (46), 
Reg. v. Gray (31), Rex v. Davies (42), Surendra 
Nath Banerjee v. Chief Juctice of Bengal 
(82), Sashi Bhushan Sarbadhicary, In the 
matter of (47), Tayler’s case (1), and Banks and 
Fenwick, Inthe matter of (3). The princi- 
ple deducible from these cases is that 
punishment is inflicted for attacks of this 
character upon Judges, not witb a view 
to protect either the Court as a whole 
or the individual Judges of the Court 
from a repetition of the attack, but with 
a view to protectthe public, and specially 
those who, 
pulsion, are subject to the jurisdiction of 
the Court, from the mischief they will 
incur, if the authority of the Tribunal be 
undermined or impaired. The contention 
has been advanced, however, that if this 
be the true reason for the rule, it is 
necessary to establish, as a matter of 
fact, that the actual effect of the publica- 
tion has been an obstruction to public 
justice, and, that, in the absenceof such 
proof, it cannot be held that there has 
been a contempt of Court. In support 
of this position, reliance has been placed 
the decisions in R. v. Freeman's 


upon 
Journal (15) and King v. Dolan (16). The 
cases mentioned do not support this 


proposition, which is, on the other hand, 
negatived by thedesisions in Reg. v. Gray (81), 
Hunt v. Clarke (18), In re Pall Mall Gazette 
Jones Flower (48), Grimwade v, Cheque Bank 
Lid. (49), these show that a contempt of Court 
is committed by libellous attacks on a Judge 
for what he did judicially, if such attacks 
are likely, or tend in any way, to inter- 
fere with the due administration of justice, 
As Elliott, J., well puts it in People v. 
Stapl:ton (50), it would beas reasonable to 
require proof of actual hinderance in the 
administration of justice by reason of a 
libellous attack on a Judge in his judicial 

(46) (1888) 57 L. J. Q. B. 483; 86 W. R. 796. 

(47) 347. A. 4l; 29 A, 95; 4 A. L. J 34 9 Bom. 
L. R. 9; 17 M. L. J. 74; 11 0. W. N. 273; 50.L. J, 
130; 2 M. L. T. 1; 5 Or. L. J. 152 iP. 0.). 

(48) (1894) 11 T. L. R. 122. 


(49: (1897) 13 T. L. R. 305. 
(50) (1898) 18 Colorade 568; 23 L, R. A. 787; 33 


Pavific 167. 
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capacity as for a person who has made 
a violent assault on ahother to plead that 
he has committed no offence because he 
has not succeeded to overcome his victim. 
It is not only important that tke trial of 
causes shall be impartial and that the 
desisions of the Courts shall be just; it 
is equally important that causes shall be 
tried and judgments rendered without 
bias, prejudice or improper influence of 
any kind. He who scandalises the Court 
or a Judge in relation to a particular 
litigation, commits an offence, not merely 
against the rights of those litigants, but 
also against publio justice: In the matter of 
a Special Reference of the Bahama Islands 
(10). It is a public wrong, a crime against 


the State, to undertake, by libel or 
slander on the Judges, to impair gov- 
fidence in the administration of justice. 


That a party indulges in calumny of the 
gravest character, and, consequently, does 
not succeed in his:endeayour to shake the 
confidence of the public in the Court, surely 
does not alter the quality of his ast or 
make it any the less reprehensible. From 
this standpoint, if is immaterial whether 
the attack on the Judge is with reference 
to a cause about to be tried, or actually 
under trial, or recently adjudged; in each 
instance, the tendency is to poison the 
fountain of justice, to create distrust, and 
to destroy the confidence of the people in 
the Courts, which are of prime importance to 
them in the protection of their rights and 
liberties: Req v. Gray (31). Upon my son- 
struction of the second article, read with 
or without reference to the first, [ hold 
that it undoubtedly constitutes a contempt of 
Court. 

As regards the second question, there is 
no room for sontroversy that this Court 
has power to punish summarily a contempt 
of Court committed by the publication of a 
libel on the Court or on the Judges, when the 
Court is not sitting. By clause 1 of the 
Letters Patent of 1862 and clause 2 of the 
Letters Patent of 1865, the Court was 
constituted as a Court of Record; and, as 
a superior Court of Record, it has summary 
jurisdiction to punish for contempt of 
Court. This was affirmed in respect of 
the Superior Ocuris at Westminster by 
Wilmot, O J., in Reg v. Almon (45) and his 
opinion has been quoted with approval in 
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a long line of decisions, the most notable 
whereof is, perhaps, the judgment of 
Oockburn, O. J., in Reg. v. Lefroy (51). Mr. 
Jackson contended that this view will not 
stand scrutiny and may properly be des- 
scribed as “law taken for granted.” In 
this connection, he’ invited our attention 
to a celebrated passage from the judg- 
ment of Lord Denman, L, CO. J., in Reg. v. 
O’Oonnell (12): “A large portion of that 
legal opinion, which has passed current 
for law, falls within the description of 
‘law taken for granted’; if a statistical 
table of legal propositions should be drawn 
out, and the first column headed 
‘law by Statute, and the secord, ‘law 
by decision? a third column, : ander the 
heading of ‘law taken for granted’ would 
comprise as much matter as both the 
others combined. But when, in pursuit of 
truth, we are obliged to investigate the 
grounds of the law, it is plain, and has 
often been proved by recent experience, 
that the mere statement and re-statement 
of a doctrine,—-the mere repetition of the 
cantilena of lawyers, cannot make it law 
unless if can be traced to some competent 
authority, and if it be irreconcilable to 
some clear legal principle.” But the 
question remains, whether the proposition 
that a Superior Court of Record has 
power to punish summarily for contempt 
of Court, can appropriately be treated as ‘law 
taken for granted.” I am not unmind- 
ful that alearned writer (Mr. John Charles 
Fox in the Law Quarterly Review, Volume 
XXIV, pages 184, 266) has maintained the 
view that the opinion expressed by Wilmot, 
O, J., in Reg. vy. Almon (45) is not historically 
accurate. Let us assume that this criticism 
is well established on the ancient authorities 


and that while originally the superior - 


Courts of Common Law had jurisdiction 
to punish only disobedience to the King’s 
writ summacily by fine and imprisonment 
upon attachment, they kad jurisdiction 
only on indictment or bill to punish 
contempts zn facte and other obstructions to 
the administration of justice, such as 
libelling the Court or the Judge. Let us 
assume also that the development of the 
summary jurisdiction to punish contempts 
has been of slow growth and that the 


(61) (1873) 8 Q. B, 184; 42 L. J. Q. B. 121; 28 L. T, 
182; 21 W. R., 832, 
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earliest recorded case of libel or slander 
on the Court or a Judge by a stranger 
unconnected with the service of process, 
which was punished summarily by attach- 
ment, cannot be traced to a period anterior 
to 1720. Surely, this cannot but be 
regarded now as a matter of other than 
antiquarian Interest. We have abundant 
“competent authority” “not irreconcilable 
to clear legal principles,” in support of 
the view that a Superior Court of Record 
does possess the power to punish summarily 
contempts of Court of the description now 
before us. Sir Barnes Peacock, O. J., main- 
tained and applied this principle in Abdool 
and Mahtab, In re (83) and Re William 
Tayler (1), which, upon a full review of 
the authorities, was re-affirmed in Governor 
of Bengal v. Moti Lal (4). Wehave 
also the prouncement of the Judicial 
Committee to the same effect in Mc Dermott 
v. Judges of British Guana (52), where they 
confirmed the view indicated in the earlier 
cases of Smith vy. Sierre Leone (Justices of) 
(53) and Rainy v. Sierra Leone (Justices of) 
(54). As regards the power of Indian 
High Courts in a case of this character, we 
have two decisions by the Judicial Committee, 
namely, Surendra Nath Banerjee y. Chief 
Justice of Bengal (32) and Bashi Bhushan Sars 
badhicury, In the matter of (47), In the former 
case it was ruled that the High Court had 
power to punish in a summary manner, by 
fine cr imprisonment or both, a contempt of 
Court, which in that case, as in the present, 
consisted in the publication out of Court 
of a libel on one or moreof the Judges. In 
the latter case, the Judicial Committee 
held that there was no doubt that the 
publication of the libel in question con- 
stituted a contempt of Court, which might 
have been dealt with by the High Court 
in a summary manner, by fine or imprison. 
ment or both. In my opinion, these 
repeated pronouncements by the Judicial 
Committee conclude the matter, so far ag 
“competent authority” is concerned, and 
no useful purpose can be served by 
an examination of the historical basis of 
the opinion expressed by Wilmot, O. J. 

(52) (1868) 2 P. 0.341; 5 Moo. P. O. (x. a) 486; 
38 L. J. P.C.1; 20 L. T. 74; 17 W. R. 354; 16 E. R. 
an (1841) 3 Moore 361; 13 E. R, 147. 


(64) (1853) 8 Moore P.O, 47; l4 E, R. 19; 97 Ry 
R, 26, 
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That the possession of this power by a 
Judicial Tribunal (however cautiously and 
sparingly it may have to be exercised) is 
not also “irreconcilable to clear legal 
principle” is beyond serious controversy ; 
indeed, the summary power to commit and 
punish for contempts tending to obstruct 
or degrade the administration of justice, is 
essential to the preservation of order in 
judicial proceedings, to the maintenance of 
the authority of a Court and to the en- 
forcement of its judgments; it isa neces: 
sary incident and attribute of a superior 
Court, without which it could no more 
exist than without a Judge. [See the 
cases reviewed in Governor of Bengal v. 
Mati Lal (4).] It was argued, however, 
on the authority of the decision of the 
Judicial Committee in Me Leod v, St. Aubyn 
(5) that eommittals for contempt of Court by 
scandalising the Court itself had become 
obsolete in Engiand. It maz be observed 
here parenthetically that this very decision 
of the Judicial Committee is an authority 
for the proposition that, as laid down by 
|. Lord Hardwicke in St. James Evening Post case 
(35), the publication of scandalous matter 
in respect of the Court itself is a contempt 
and that power summarily to commit for 
sontempt of Court is considered necessary for 
the proper administration of justice. I do not 
read the statement, that committals for 
contempt of Court by scandalising the 
Court itself had become obsolete in Eng- 
land, as destructive of the authority of 
the earlier decisions on the subjest. In- 
deed, the proposition taken literally seems 
. to go too far and it is significant that, in 
the very next year, proceedings were taken 
in England for contempt of Court in the case 
of Reg. v. Gray (81). There can, I think, be 
no doubt that where the circumstances 
clearly demand action of this description, 
the Court will not hesitate to exercise its 
undoubted power to punish on summary 
process the contempt of scandalising it 
and thereby attempting to interfere with 
the due course of justice. No doubt, as 
Lord Morris observes in McLeod v. St. 
Aubyn (5), Courts may be satisfied some- 
times to leave to public opinion attacks 
or comments derogatory or scandalous to 
them. But 1 do not accede to the argu- 
ment that it is invariably prudent for the 
Court to assume an attitude of indifference 
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or to institute regular criminal proceedings 
against the offender. In this connection, 
reference may appropriately be made to the 
weighty words of. Kent, O, J., in Yates v. 
Lansing (5b): "Whenever we sabject the 
established Courts of the land to the de- 
gradation of private prosecution, we sub- 
due their importance and destroy their 
authority. Instead of being venerable be- 
fore the public, they become contemptible; 
and we thereby embolden the licentious to 
trample upon everything sacred in society 
and to everthrow.those institutions which 
have hitherto been deemed the best guardians 
of oivil liberty.’ [See also the very 
pertinent observations of Marshall, J., in 
State v. Shepherd (56) quoted in Governor 
of Bengal v. Mott Lal (4).] In my opinion 
this Court has undoubted jurisdiction 
to deal summarily with persons who have 
committed contempt by scandalous attack 
upon the Judges, and such power should 
be exercised in the present instance. When 
1 hold this, I do not overlook the assertion 
of the printer and publisher that the articles 
before us were published by him in good 
faith and in the publicinterest. The sincerity 
of this plea appears fo me to be open to the 
gravest doubt. But, even on the assumption 
that this allegation is literally true, I 
desire fo add that, while I do not under- 
rata in the least degree the importance of 
the liberty of the press, I cannot hold it 
expedient that any class of the community 
should be privilged to attack the Courts so 
as to interfere with the rights of litigants 
or to embarrass the administration of 
justice. The publishers of newspapers have 
the right, but no higher right than others, 
to bring to public notice the cenduct of Courts, 
and provided the publications are true and fair in 
spirit, there is no law to restrain the freest 
expression of the disapprobation that any 
person may entertain of what is done in 
or by the Oourts. But liberty of the press 
must not be confounded with license or 
abuse of that liberty, and though it may 
be trne that where the liberty of the press 
and freedom of public comments end, 
there tyranny begins, it is at least equally 
true that where vituperation begins, there 
the liberty of the press ends; and the 


(56) (1810) 6 Johnson 282, 
(56) (19C0) 118 Geo. 114; 16 L. R. A, 225. 
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inherent power of the Superior Courts of 
the Record to punish any publication cal- 
culated to interfere with the administration 
of justice cannot be deemed in any way re- 
stricted by considerations of the kind urged by 
the printer and publisher. 

As regards the third question, 
what is the true nature of the present 
proceedings, is it sivil or oriminal in 
character, the matter is of practical im- 
portance from the point of view of the 
mode of trial to be adopted. In the oase 
of . Governor of Bengal vy. Mott Lal (4) 


namely, 


1 had occasion to examine fully the 
distinction between a criminal and a siwil 
contempt, which is of a fundamental 
character. 


A criminal contempt is conduct that is 
directed against the dignity and anthority 
of the Court. A civil contempt, on tka 
other hand, is failure to do something 
ordered fo be done by a Court in a siwil 
action for the benefitof the opposing party 
therein. Consequently, in the oase of a 
criminal contempt, the proceeding is for 
punishment of an act committed against 
ths majesty ofthe law, and, as the primary 
purpose of the punishment is the vindica- 
tion of the public authority, the proceeding 
conforms, as nearly as possible, to proceed- 
ings in criminal cases. In the case of a 
civil contempt, on the other hand, the 
preceeding, in its initial stages at least, 
when the purpose is merely to secure 
comphance with a judicial order made for 
the benefit of a litigant, may be deemed 
instituted at the instance of the party 
interested and thus to possess a civil cha- 
racter. But, here also refusal to obey the 
order of the Court may render it necessary 
for the Court to adopt punitive measures 
against the person who has defied its 
authority: at that stage, at least, the pro- 
ceedings may assume a criminal character. 
In this manner, the dividing line between 
acts which constitute criminal and others 
which constitute civil contempt may become 
indistinct in those cases, where the two 
gradually merge into each other: see 
St. James Evening Post case (35), Scott 
v. Scott (57), Lechmere Oharlton’s case €58), 


(57) (1918) A. O, 417; 82 L. J. P. 74; 109 L. T. l; 
57 S. J. 498; 29 T. L, R. 520. 
ae (1837) 2 My & Cy. 316; 40 H. R. 661; 45 R. R, 
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Wallace, In re (59), Davies, In re (8), 
Onslow’s and Whalley’s case (60) and Skip- 
worth's case (61). A careful sorutiny of 
the cases in the books shows, however, 
that much confusion exists in the reported 
decisions as to whether or not contempt 
proceedings are siwil or criminal, where the 
contempt is committed in relation toa civil 
proceeding, and, it is consequently desirable 
to investigate briefly the true test for differ- 
entiation. 

The power to punish for contempt is 
inherent in the very nature and purpose 
of Courts of Justice. Tt subserves at onge 
a double purpose, namely, as an aid to 
protest the dignity and authority of the 
tribunal and also as an aid in the enforce- 
ment of civil remedies. The power may 
consequently be exercised in civil or 
criminal cases or independently of both, 
and either solely for the preservation of 
the authority of the Court or in aid of 
the rights of the litigant or for both these 
purposes combined. By reason of this two- 
fold attribute, proceedings in contempt may 
be regarded as anomalous in their nature, 
possessed nf characteristics which render 
them more or less difficult of ready or 
definite classification in the realm of judicial 
power. Hence, such proceedings have some- 
times been styled suz generis, That they 
are largely of a criminal nature, inasmuch 
as the Court has power to convict and 
punish for the wrong committed, cannot 
be disputed, and yet if must be recognised 
that, in some respects, by reason of the 
end subserved, they partake of the nature 
of a civil remedy. This dual characteristic has 
given rise to many controversies, specially 
when questions have arisen as to right of 
appeal from the order passed [asin Reg. v. 
Barnardu (62), Barnardo v, Ford (63), Helmore 
y. Smith (64), A. G. v. Kissane (65), Hunt 
y. Olark (18), Reg. v. Staffordshire County 
Court Tudge(46), O'Shea v. O'Shea (6), Bessette 


(59) (1866) 1 P. 0. 288; 4 Moore. P. O. (N. s.) 140; 
36 L, J. P. O. 9; 15 W. R. 533; 16 E. R. 269. 

(60) (1873: 9 Q. B. 219. 

(61) (1873) 9 Q. B. 230. 

(62) (1889) 23 Q. B. D. 305; 58 L. J. Q. B. 553; 61 
L. T. 547; 37 W. B. 189. 

(68) (1892) A. C. 326; 61 L. J, Q. B. 728; 67 L. T, 
1; 56 J. P. 629. 

(64) (1886) 35 Ch. D. 449; 56 L. J. Oh. 145; 56 L, 
T, 72; 35 W. R. 167. 

(65) (1893) 32 Ir. L, R. 220, 
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v. Oonkey Co, (66), Ohristensen Engineering 
Oo., In the matter of (67), Worden v. Searls (68), 
Gompers vw. Buck's Stove Oo. (69)], the ap- 
plicability of rules of evidence [Celluloid 
Oo. v. Chrolithian Oo. (70), Bullock Co. v. West- 
inghouse Oo. (71), Ex parte Gould (72)), the 
finality of the judgment [Fischer v. Hayes (73) 
and Re Mulles (74)), liability for payment 
of costs, Oornish,'In re (75), Martindale, In re 
(38) and Day v. Longhurst (76) ], right of trial 
by Jury, [Tinsely v. Anderson (77), 
Re Debs (78) and Hilenbecker v. District 
Court of Plymouth Ocunty, Iowa (79)] 
and other like matters. The difficulty in 
each case is to determine when a particular 
proceeding assumes the’ criminal rather 
than the civil aspect, or when -of both, 
and, if the latter, which feature must 
control. The question has been repeatedly 
and elaborately discussed by the Supreme 
Court of the United States: Kearney Hz parte 
(80), New Orleans v. New York Mail 
Steamship Oo. (21), Chiles, In re (82), Hayes 
v. Fischer (83), Warden v, Searls (67), Hx. Debs 
In re (78), O'Neal v. United States (84), 
Ohristensen Engineering Oo. In the matter 
of (67) Bessette v. Conkey Oo. (66), Doyle 
v. London Guarantee Oo. (85) and Gompers 
v. Buck’s Stove Co. (69). The view de- 
ducible from these decisions is in general 
agreement with what is indicated above, 
namely, a proceeding to punish for con- 
tempt has the essential] qualities of a ori- 
minal proceeding, whether the proceeding 
is initiated primarily to vindicate the Court’s 
authority or solely as a soercive and a 


(68) (1904) 194 U. S. 824; 48 Law. Ed. 997. 
- (67) (1904) 194 U. S. 458; 48 Law, Ed. 1072. 

(68) (1887) 121 U. S. 14; 30 Law, Ed, 853, 

(69) (1911) 221 U. S. 418. 

(70) (1885) 24 Fed. 585. 

(71) (1904) 63 ©, 0. A. 607; 194 U. S. 636. 

(72) (1893) 99 Cali. 360; 21 L., R. A. 751; 87 Am. 
St. Rep. 57. 

(783) (1881) 19 Blatch 138; C. Fed. 63. 

(74) (1869) 7 Blatch 23; 17 Fed. Cas, 9911. 

(75) (1892) 9 T. L. R. 196. 

(76) (1892) 62 L, J. Oh. 334; 2 R. 234; 68 L. T. 17; 
41 W. R. 283. 

(77) (1898} 171 U. S. 101; 43 Law. Ed. 91. 

(78) (1895) 158 U. S., 664; 39 Law. Bd, 1092, 

(79) (1890) 134 U. S. 81; 33 Law. Ed, 801. 

(80) (1882) 7 Wheat. 38; 5 Law. Ed. 391. 

(81) (1874) 20 Wall. 887; 22 Law. Ed. 354, 

(82) (1875) 22 Wall. 157; 22 Law. Ed 819. 

(53) (1880) 102 U. S. 12); 26 Law, Ed. 95, 

(84) (1903) 190 U. S. 86; 47 Law. Ed. 945. 

(85) (1907) 204 U. S. 559, 
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remedial measure to enforce the rights of 
the litigant or for both these purposes 
combined. This must be go, since it neces- 
sarily results from the nature of the power 
to punish for contempt that whatever the 
primary purpose of sucha proceeding may 
be, it is always within the power of the 
Court to make its judgment, in part, at 
least, punitive or vindicatory in character; 
in other words, where the sole purpose 
sought by initiating the proceeding is to 
secure the coercive and remedial action of 
the Court against a party, the Court may 
nevertheless, in its discretion, add a punish- 
ment, by way of fine or imprisonment, for 
the failure of the person in contempt to 
obey its mandate, I think it undeniable 
that the proceeding must be regarded from 
its inception to the point of judgment as 
of a criminal nature, or, at least potential- 
ly so, since until the judgment is given, 
it cannot be known what its character will 
be. It is the judgment, therefore, which 
must eventually in any case determine the 
character of the proceeding, and this leads 
to the conclusion that logically, perhaps, 
instead of characterising contempt proceed- 
ings as criminal or remedial according to 
circumstances, it is contempt judgments 
that should be so classified. In any view, 
there is no room for controversy that where, 
as here, the contempt consists in an attack 
upon the Court, the proceedings, instituted 
to vindicate its dignity, are of criminal 
nature, even though the attack has been 
made in connection with civil suits or 
appeals, either actually decided or pending or 
about to be taken up for disposal [ Governor 
of Bengal v. Mote Lal (4)), 

As regards the fourth question, we have 
to consider separately the liability of each 
of the five persons who have been called 
upon to show canse why they should not 
be committed for contempt of Court. Tarit 
Kanti Biswas has filed an affidavit to the 
effeat that he is the printer and publisher 
of the Amrita Bazar Patrika and that in 
such capacity he printed and published the 
articles mentioned. He states, however, 
that he exercises no control whatever over 
the contents of the newspaper, that he 
did not read the articles when they were 
handed over to him for publication, that 
he did not consider, at any time prior to 
publication, their meaning or purport, that 
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‘he inserted them in the paper in the usual 
course of business, ‘that he acted bona fide 
aud was not actuated by a disrespectful 
or other improper feeling or motives towards 
the Court or the Chief Justice, and that he did 
not intend to excite contempt or to reflect in 
any way upon the integrity or dignity of 
the Court or of the Chief Justice in his 
administration thereof. Notwithstanding 
this defence there can be no doubt as to 
the liability of the printer and publisher; 
for as Lord Morris observed in McLeod 
y. St. Aubyn (5), a printer and publisher 
intends to publish and so intending cannot 
plead as a justification that he did not 
know the contents. Indeed, this has been 
the settled law ever singe the decision of Lord 
Hardwicke in St, James Evening Fost case 
(35), which was followed by Lord Erskine in 
Jones, Hx parte (43), and by Stirling, J., in 
American Exchange in Europe v, Gillig (84), 
Oheshire v. Strauss (40), Rew v. Parke (41), 
Emmens v. Pottle (86), Rex. v. Daries (42), 
Daw v. Eley (87), Tichtorne v. Tichborne 
(87), Oheltenham & Swansea Ry. Carriage 
and Waggon Co., Inve (88) and Littler v. 
Thomson (89). The Rule must consequently 
be made absolute against the printer 
and publisher. With regard to his 
allegation that he had no intention what- 
ever to offend the dignity or integrity of 
the Court and thatin reality he was helpless 
in the position he oseupied as a servant 
of the Company, one cannot but feel that 
the value of such assurance is considerably 
discounted by the fact that he has given 
no information to the Court. Iam not un- 
mindful that as ruled In the matter of 
a Special Reference from the Bahama Islands 
(10), he was under no legal obligation to 
assist the Court in any way, and to dis- 
close the name of the persou primarily 
responsible for the articles; still his conduct 
serves to throw doubt in a considerable 
measure on the genuineness of his profession 
that he had no intention to prejudice the 
due course of administration of justice or 
to cast any reflection on the Judges of 
(86) (1885) 16 Q. B. D. 354 atp. 357: 55 L. J. Q 
B. 51; 68 L. T, 808; 34 W. R. 116; 50 J. P. 228. 
P ade 7 Eq. 55 note; 15 W. R. 1072 at p. 1073; 


(88) (1869) 8 Eq. 580; 38 L. J. Gh. 330; 20 L. T. 
169; 17 W. R. 463. 


(89) (1839) 2 Beay. 129; 48 E. R. 1129; 50 R, R. 
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this Court. He must accordingly take the 
consequences of his act, and cannot reason- 
ably urge that he has established a claim 
for specially consicerate treatment. See the 
observations of Stirling J., in American 
Exchange in Europe v. Gillig (84). 

As regards the other four defendants, it 
18 necessary to state that they have not all 
taken up the same attitude in this matter, 
Counsel on behalf of Moti Lal Ghose 
declined to answer, as he was entitled to 
do, the question put by me, whether he 
was in reality one of the Direstors of the 
Company as stated in the return of Golap Lal 
Ghose alleged to have been filed under section 
32 of the Indian Companies Act, 1913. 
Pijush Kanti Ghose has filed an affidavit 
in which he admits that he is one of the 
Directors of the Company, but that neither 
he nor his co directors exerciseany control 
over the contents of the newspaper and 
perform such daties and exercise such powers 
only as are mentioned and defined in the 
Articles of Association. He farther alleges 
that he was absent from Calcutta from 
the 2lst May tothe 4th June and was not 
here on the date when the second article 
appeared. Mrinal Kanti Ghose has filed a 
similar affidavit, in which he admits that 
he is the Secretary of the Company. He 
further alleges that Moti [sal Ghose, Gopal 
Lal Ghose and Pijush Kanti Ghose are 
Directors of the Company, that Golap Lal 
Ghose is also the Financial Manager, that 
neither he nor the Directors nor the Financial 
Manager exercises any control whatever 
over the contents of the paper and that 
the Directors perform such duties and 
exercise such powers only as are mentioned 
and defined inthe Articles of Association 
(extracts wherefrom are appended to the 
affidavit). He enumerates also the duties 
of the Secretary and of the Financial 
manager, and finally adds that he was 
absent from Calcutta from the 4th May to 
the 22nd May and was not here on either 
of the two dates when the articles mentioned 
appeared. Golap Lal Ghose has not filed 
any affidavit, and on his behalf, Counsel 
has contended that there is no legal evi- 
dence whatever to connect him in any 
way with the publication of either article. 
This argument is based on three grounds, 
namely, first, that secondary evidence of 
the return alleged to haye been filed under 
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section 32 of the Indian Companies Act 
was not admissible; secondly, that even if 
secondary evidence were held admissible, 
evidence was requisite to prove that the 
original had been filed by Golap Lal Ghose 
who is Director and Financial Manager of 
the Company and has been called upon to 
‘show cause; and, thirdly, assuming bub not 
admitting that he was a Manager on the 
5th March 1917, as stated in the return, 
there is no evidence that he was Manager 
on either of the dates when the offending 
articles were published. 

Before I deal with these objestions and 
their effect upon the Rule, I may make 
the preliminary observation that the materials 


which were placed before the Court when- 


the Rule was issued amply justified the 
action then taken, indeed, made it in a 
manner incumbent upon the Court to follow 
the course actually adopted. These materials 
showed that the Amrita Bazar Patrika was 
the property of a Company called the 
Amrita Bazar Patrika Limited, imoorprated 
under the Indian Companies Act, 1582, on 
the 19th November 1908; that one of the 
objects for which the Company was establish- 
ed was to acquire and take over as a going 
concern the business of newspaper pro- 
prietors, printers and publishers then carried 
on in connection with the paper; that the 
registered office of the Company was at No, 2, 
Ananda Chatterjee’s Lane, where the news- 
paper was published, and where many of 
the shareholders and Directors who were 
closely related to each other lived, and 
that on the 5th Mareh 1917, the Direstors 
and Managers were the persons mentioned 
in the return filed by the Secretary under 
the provisions of the Indian Companies 
Act. In these circumstances, there was a 
strong primafacte case against the defend- 
ants that they were connected with and 
responsible for the publication of the articles 
in question. Bat although these materials 
were sufficient to justify the issue of a 
Rule, on careful scrutiny and on examina- 
. tion of the allegations in the affidavits filed 
in auswer to the Rule, I ses no escape from 
the conclusion that an order cannot properly 
be made against any of the defendants 
other than the printer and publisher, 

With reference to the legal objections 
just enumerated, I am not prepared to 
accede to the contention that secondary evi- 
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dence of the returns in the custody of the 
Registrar of Joint Stock Companies is not 
admissible. Section 65, clause (e), of the 
Indian Evidence Ast provides that secondary 
evidence may be given of the contents 
of a document when the original isa public 
document within the meaning of section 74. 
Section 74, sub-section 2, provides that 
public records kept in British India of 
private documents are public documents. 
The question consequently reduces to this, 
whether the returns in the custody of the 
Registrar of Joint Stock Companies constitute 
public records of private documents. The 
observation of Lord Blackburn in Sturla 
yv. Freccia (27) is of no assistance in the 
solution of this question and does not show 
that a public record of a private docu- 
ment is limited to an entry made in a 
book by a publio officer, which reproduces 
the contents of the document and thus 
constitutes a written memorial made by the 
public officer authorised by law to perform 
that function. The term “record” as appears 
from the Oxford Dictionary (Vol. VIII, page 
266) has a more somprehensive meaning 
and includes a collection of documents. 
When, as in the case of the Indian Com- 
panies Act, the Legislature has provided 
that returns are to be lodged with a public 
officer, these returns, when transmitted 
to and filed by him, do constitute public 
records of private documents within the 
meaning of section 74, sub-section 2, although 
they are not copied ont by the Registrar 
of Joint Stock Companies into a volume 
kept for the purpose; they are undoukted- 
ly intended for reference and used by the 
public. But though this objection is of 
no avail, the second exception is well- 
founded; for although secondary evidence 
may be admissible, the party who produces 
the evidence is not relieved of his obliga- 
tion to prove the execution of the document, 


_just as if the original had been produced, 


unless the case is covered by section 90 of 
the Indian Evidence Act or the Legislature 
has expressly provided that the document 
or eudorsement thereon is receivable in 
avidence without proof of execution, as, for 
example, in section 60 of the Indian Registra- 
tion Act. Consequently, as against Moti Lal 
Ghose and Golap Lal Ghose there is no legal 
evidence to establish that the former is a 
Direstor and the latter a Manager of the Gom- 
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pany. The statements made by Pijush Kanti 


Ghose and Mrinal Kanti Ghose, in the 
affidavits fled by them at the hearing, . 
cannot fairly be used’ to the detriment 


of other defendants as the proceeding is . 


in the nature of a criminal trial. Besides, 
as pointed out in the ease of Governor 
of Bengal v. Mott Lal (4) on the 
authority of the decisionin Reg. v. Stanger 
(11), supplementary evidence cannot be 
given so as to prejudice the position of 
the accused. To the same effect are the 
observations made by Wright, J., Hooley, 
In re, Hooley, Ex parte (89) when be was asked 
to grant leave to amend a notice of motion to 
commit a sompany for contempt of Couri: 
“That is not the way in which the Court 
deals with matter of this kind affecting 
the liberty of the subject. Applicants must 
come with their machinery ready.” The 
procedure should be at least equally strict 
and adherence to the forms of the law 
at least equally scrupulous, when the Court 
finds itself in the position of Prosecutor 
and Judge and an unexpected lacuna in 
the evidence transpires during the trial, 
The Court must act with great caution 
in strict conformity with the requirements 
of the law and avoid a perhaps not 
unnatural tendency to supplement the 
evidence [Martin v. Mackonochie (25)]. As 
regards the third legal objection, however, 
I am not convinced that there is any 
substance in the argument. Section 87 of 
the Indian Companies Act requires that 


notice of changes among the Directors or | 


Managers shall he filed from time to time. 
The certified copy of the return furnished 
by the Registrar of Joint Stock Companies 
must, therefore, be presumed to embody 
the latest changes. Consequently, if the 
return had been duly proved, it would 
have furnished prima facie evidence of the 
names of the directors and managers on 
the day the copy was supplied. But this 
point is immaterial, as, in my opinion, 
there is no legal evidence to connect Moti 
Lal Ghose and Golap lal Ghose with the 
publication of the articles. 

There remains for examination the cases 
of Mrinal Kanti Ghose, and Pijush 
Kanti Ghose who admit that they 
are directors. But they assert in their 


(89) (1899) 6 Manson 44at p. 46; 79 L T. 705, 
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respective affidavits that none of the 
directors nor the financial manager exercises 
any control whatever over the contents of 
the paper. There are no materials at the 
disposal of the Court sufficient to contradict 
these statements made on oath; consequently, 
the denial is, in the ciroumstances, a 
sufficient answer to the rule. I cannot 
but observe, however, that the further 
assertion in the affidavits of these two 
persons that the directors perform such 
duties and exercise such powers only as 
are mentioned and defined in the Articles of 
Association detracts to some extent at least 
from the value of the previous statement. 
The Articles of Association show that the 
busiress of the company is required to be 
managed by the directors, while the 
Memorandum of Association shows that 
the object for which the company was 
established was to acquire and take over 
as a going concern the business of news- 
paper proprietors, printers and publishers 
then carried on in oonnestion with the 
“Amrita Bazar Patrika,” Consequently, the 
Memorandum and Articles of Association 
taken together may imply that it was the 
duty of the directors to manage the 
publication of the paper, and from this 


“point of view they might be held responsible 


for the publication of the articles men- 
tioned. This inference might possibly be 
strengthened by the circumstance that 
the existence of an editor is not mentioned, 
not even so much as -suggested, in these 
proceedings. But although the case may, 
in these circumstances, be one of strong 
suspicion, it is impossible to hold that, 
notwithstanding the categorical denial to 
the contrary, if has been established 
beyond doubt that the directors were 
responsible for, or connected with the 
actual publication of the two articles. We 
cannot possibly hold as a matter of law 
that the directors of a limited company which 
owns a newspaper are liable to be committed 
for contempt of Court on ascount of a libel 
published in the paper | Reg. v. Judd (20)). 
The desisionin Green, Hæ parte, Robbins, Inthe 
matter of (24) cannot be treated as an authority 
for a general proposition of law that where a 
limited company disseminates amongst 
newspapers matter amounting to contempt 
of Court, their manager, merely because 
he was the manager, was liable to be 
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committed. The decision rested, I think, 
on the facts admitted or established before 
the Court, which showed that the manager 
was in fact responsible for all the paragraphs 
sent out to: newspapers. Nor can we 
apply to the case before us the presump- 
tion which at one time was applied in 
England as to the responsibility of the 
proprietor of a newspaper for libels pub- 
lished in his paper. The view that the 
proprietor of a newspaper was answerable, 
sriminally as well as civilly, for the acts 
of his servants or agentsin misconducting 
a newspaper, enunciated by Lord Kenyon 
in R. v. Walter (90), and re-stated by 
Lord Ellenborough, ©. J., in R. v. White 
(91), and by Lord Tenterden, C. J., in 
R. y, Cutch (92), has long been obsolete 
in England [R. v. Holbrook (22)], and 
should unquestionably not be applied in 
this country in a case of the description 
now before us, evan though it be held 
applicable to trials for defamation under 
the Indian Penal Code: Hamasami v. 
Lokanada (93) and Hartsarvothama Rao v. 
Emperor (94). After anxious consideration 
of all thé materials on the record, I have 
thus arrived at the conclusion that the 
Rule must be discharged also as against 
Mrinal Kanti Ghose and Pijush Kanti 

Ghose, 

I cannot consider the result of this trial 
satisfactory from the vital point of view 
indicated by Lord Hardwicke in St. James 
Evening Post Case (35), namely, that 

there cannot be anything of greater 
“ consequence than to keep the streams of 
justice clear and pure so that parties may 
proceed with security both to themselves 
and ‘their characters. The persons res- 
ponsible for the grave contempt of Court 
which has been committed have not been 
brought to justice. This is not a matter 
for legitimate surprise as the Court has 
not the machinery at its disposal for 
the discovery of the offenders and the 
materials: available from the public 
records baye proved insufficient for the 
purpose. At the same time the offenders 


(90) (1799) 3 Esp. 21; 16 R. R. 808. 
(91) (1629) 1 Moo & Malk 271; (1811) Holt on Libel 


(92) (1829) 1 Moo. & Malk. 433 at p. 4347, 

(93) 9 M. 387; 1 Weir 375; 3 Ind. Dec. (N. 8.) 665. 

(94) 2 Ind. Cas. 193; 32 M. 338;5 M.L. T, 416; 9 
Cr, L. 7,506, 
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have preferred to keep themselves in the 
dark and have not adopted the’ eminently 
honourable course which was pursued in 
two other instances in this Court and 
which evoked the just commendation of 
Sir Barnes Peacock and Sir Richard Garth 
respectively: Banks and _ Fenwick In the 
matter of (3) and Surendrazath Banerjee v. 
Chief Justice of Bengal (82). They have nothad 
the courage to come forward to avow their 
responsibility and either to justify their 
action or to express contrition for their 
misconduct, Even the directors of the 


‘sompany have contented themselves with 


a disayowal of their responsibility and have 
expressed no regret whatever for the 
articles published in a newspaper owned 
by the company. In these circumstances 
it is undoubtedly worthy of sonsideration 
whether legislative provision should not be 
made to compel registration of the name of 
the editor and proprietor of'a newspaper pre- 
cisely in the same way as that ofthe printer 
and publisher. (See 44 & 45 Vist. O. 60.) It 
may finally be observed that, on recurrence of 
a case of this character, the:Court may find it 
necessary to proceed against the’. company, 
as has been done in some récent instances. 
No doubt, the view was maintained at one 
time that a oorporation eould not be held 
liable for contempt of Court, as, by reason 
of its impersonal nature it could not ba 
attached: Guilford v, Mills. (95). Bat the 
weight of modern authority is apparently 
against this doctrine, and .the ‘view has 
been maintained that proceedifigs by way 
of contempt would lie against corporations 
as well as individuals: in the case of 
individuals, the process is by attachment 
of the person, followed by fine or imprison- 
ment or both; in the case of corporations, the 
process is by fine followed by sequestration or 
distraint: R. v. Birmingham Gloucester Ry. 
Co., (96) London v. Lynn (97), Spokes v. 
Banbury Local Board (98). The ‘decision of 
Wright, J.,in Hooley, In re, Hooley, Hx parte 
(89), is seemingly an authority only for the 
proposition that a limited company cannot be 


(93) (1866) 2 Keb. 1; T, Raym. 152. 

(96) (1842) 3 Q. B. 223; 2 G. & D. 236;3 Ry. Cas, 
148; 11 L. J, M. O, 184; 6 Jur, 801; 114 E. R. 492; 61 
R. B. 207. 


(97) (1789) 1 H. Bl, 206. 
(98) (1885) 11 Jur, 


(N. 8.) 1010; 35 L. J, Ch 105; 14 
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committed to prison for contempt: it does 
not decide the question whether such a 
company may not be fined for contempt 
of Court and the fine recovered by dis- 
traint or sequestration. In the Courts of 
the United States, the liability of a cor- 
poration for contempt of Court has been 
affirmed by a large preponderanas of 
authority : Bloomington Church v, Muscatine 
(99), West Jersey Co. v. Board of Public 
Works (100), U. S.v. Munplus Ry. Co. (101), 
Re Westminster Realty Oorporation (102), 
Union v. People (103), Stratton v. Merswether 
(104), Schreiber v. Garden (105), State v. Bal- 
timore Ry. Oo. (106). One of the most recent 
eases in which the question is examined as 
one of principle is that of Fiedler v, Banbrick 
Bros. (107), where, upon an elaborate review 
of earlier decisions, the conclusion was reach- 
ed that corporations, though not liable to 
be imprisoned, were liable to be fined by 
way of punishment for contempt of Gourt, 
(See also Rapaljee on Contempts, section 48, 
and High on Injunctions, section 1460.) It 
is not necessary for me to decide finally on 
this occasion the liability of corporations 
to be punished for contempt of Court in their 
corporate capacity ; but in view of the turn 
events have taken inthe present proceedings 
it is desirable to point ont that when a 
grave contempt of Court has been committed 
by a newspaper owned by a company, the 
immunity from punishment which the offenders 
may imagine they enjoy by reason of stolid 
ailence is most probably of an_ illusory 
character. 

My conclusion on the whole is that the 
Rule must be made absolate against the 
printer and publisher, but discharged against 
all the other defendants. 

CHITTY, J—I have had the advantage of 
reading the judgments just delivered by my 
Lord the Chief Justice and Mr. Justice Wood- 
roffe, and I entirely agree with what they 
have said generally about the case, and the 
orders to be passed with regard to the several 


(99) (1855) 2 Iowa 69. 

(100) (1896) 58 N. J. L. 536; 87 Ati. 578. 

(101) (1881) 6 Fed. 237. 

(102) (1908) 108 N. Y. Sup. 551. 

(108) (1887) 121 Ilinois App. 647. 

(104) (1913) 154 Ky. 489; 159 S$. W. 618. 

(105) (1912) 137 N Y. Sup. 747. 

(106) (1913) 73 W. Va. 1; 795. E. 884, 

(107) (1912) 162 Missourie App. 528; 142 8, W. 
1111, 
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respondents, I wish, however, to state, with 
regard to Babu Moti Lal Ghose that I 
should have been disposed to hold him res. 
ponsible for the articles in question, as one 
who has been proved to be a director of this 
sompany and who in that eapastiy has been 
called upon by this Court to show cause, 
and has shown none. As the majority of 
the Bench are in favour of giving him the 
benefit of the doubt, I do not desire to 
press my opinion further. I, therefore, con- 
cur in the orderabout to be passed. 

Mr. Justice Fletcher, who is unavoidably 
absent to-day, desires me to say that he too wag 
prepared to hold Babu Moti Lal Ghose res. 
ponsible, but under the circumstances hea 
also concurs in the order to be passed. 

ORDER OF THE OCURT. 

SANDERSON, ©. J.—Tarit Kanti Biswas | 
The members of the Court are unanimously 
of opinion that in printing and publishing 
the two articles in question in the Amrita 
Bazar Patrika newspaper you were guilty 
of a contempt of Court. 

The serious nature of it has been referred 
to in the judgments which have been de- 
livered, and it is not necessary, therefore, for 
aa recapitulate what has already been 
said, 

In the earliar part of your affidavit you 
state that you did not read the articles when 
they were handed ‘to you for publication 
and that you inserted them in the usual 
course of ynur business as printer and 
publisher. 

Later, however,in your affidavit you pro- 
ceeded to try and justify the publication 
of the articles by alleging that they were 
published by you in good faith and in the 
publie interest, a position which we consider 
inconsitent with that of a man who puts 
forward the case that he printed and 
published the articles in ignorance of their 
contents. 

We are all of opinion there was not the 
smallest justification for the publication of 
such untrue statements and unjustifiable 
imputations as were contained in the artisles. 

If the person responsible for the publica- 
tion of these articles had come forward and 
had taken the responsibility upon himself, or 
if you had disclosed to the Court the person 
who was really responsible for the publica- 
tion, which must have been within your 
knowledge, although yon might not have 
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known the actual writer of the article, it 
might have been possible for us to treat 
the offence in your case with such leniency 
as your learned Counsel prayed for. 


The person really responsible, however, has 
not been disclosed but you, being the printer 
and publisher, whose identity could not be 
concealed and whose legal hability could 
not be denied, are left by your employers 
to bear the brunt of this matter, 


We have taken all these matters into oon- 
sideration. The contempt of Court, however, 
in our judgment was of such a nature that 
in the interest of the administration of justice 
it is impossible for us to pass it over without 
- gome penalty. 

It is essential to vindicate the authority 
of the Courtand to make it clearthat articles 
such as those in question constituting a grave 
contempt of Court cannot be published with 


impunity. 
Tarit Kanti Biswas! The judgment of 
the Court is that you Tarif Kanti 


Biswas do pay tothe Accountant-General of 
this Court a fine of Rs. 300 before 4-30 
p., N. to-day, and that you be detained until 
such hour, or until such time as the fine is paid; 
and if the fine is not paid as herein directed, 
you be lodged on the sivil side of the Presi- 
dency Jail until the said fine is paid or until 
the further order of this Court, 
Printer convicted ; 
Others discharged. 


SIND JUDICLAL COMMISSIONER’S 

COURT. 
CRIMINAL REVISION APPLICATION No. 115 

or 1917. 

August 80, 1917. 
Present:——Mr. Pratt, J. C., and 
Mr. Hayward, A. J. C. 
DHARMIBAI—Appticant 
versus 


EHMPEROR—Oppronent. 
Bombay District Police Act (Bom. Act IV of 1890), 
s. 48—District Magistrate, order by, under s 48— 
Revision——High Court, power of interference of. 
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An order passed by a District Magistrate under 
section 43 of the Bombay District Police Act is an 
executive order and not the order of an inferior 
Criminal Court, and consequently cannot be inter- 
fered with by the High Court in revision even though 
it is ultra vires. [p. 397, col, 1. 

The aggrieved party has in such a case a remedy 
under sections 13 (2) and 50 of the Bombay District 
Police Act by petition to the Commissioner, [p. 397, 
col. 1. 

A. District Magistrate has no jurisdiction to eject 
any person from property under section 43 of the 
Bombay District Police Act without first taking 
temporary possession himself and his order of eject- 
ment or exclusion can only operate for the period of 
his temporary possession, P. 397, col, 1.) 


Application for revision against the order 
of the District Magistrate, Larkana, 


Mr. Lalehand Hassomal, for the Applicant. 


Mr. E, Raymond, Publio Prosecutorfor Sind, 
for the Crown. 


JUDGMENT.—This is an application for 
revision of an order made by the District 
Magistrate, Larkana, under section 43 of 
the Bombay District Police Act IV of 1890. 

The applicant Dharmibai is or claims to 
be the widow of Bawa Jeramdas, the Bawa 
ofa “Tikana” at Larkana. The Bawa died 
on the 85th March 1917 and the applicant 
remained in possession of the premises. Her 
possession was resented by certain persons 
who claim to represent the Hindu Panchayet 
of Larkana; and the District Magistrate, 
apprehending a disturbance, made orders first 
on the 6th July 1917 prohibiting her from 
entering the temple and again on the 18th 
July 1917 directing her to remove from the 
premises of the temple and the “Tikana”. 

A preliminary objection is raised to the 
jurisdiction of this Court to interfere with the 
order made by the District Magistrate, and 
this objection we must uphold. 


It has been held in the case of Pandurang 
Shidrao, In re (1) that a District Magistrate 
acting under this chapter of the Bombay Dis- 
trict Police Ast is acting in his executive sapa- 
city and not as au inferior Criminal Court 
and that, therefore, his order is not subject to 
the revisional jurisdiction of a High Court. 
This ruling has been approved in the case of 
Imperator v, Jaro (2°. That was a case under 


oe 8 Ind. Cas. 747; 12 Bom. L. R. 1029; 11 Or, L. 
L. d, 


ĉi 
a 


a 12 Ind. Cas, 646; 5 S. 0. R, 54 12 Cr. 
558, 


~ 
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the Sind Frontier Regulation. But there, 
as here, the orders ofthe Magistrate are 
made subject to appeal not to this Court 
but to the’ Commissioner. It .is, however, 
urged that the order is in excess of the 
jurisdiction conferred by the section and 
this Court has the same power of revision as 
it has in respect of orders purporting to be 
made under sections 143 and 144 of the 
Criminal Procedure Code but in excess of 
the powers conferred by those sections. 


Now it must be admitted that the order 
made by the District Magistrate is not an 
order which the section empowers him to 
make. The procedure enjoined by the 
section is that he should first take temporary 
possession of the place which is the subject 
of the dispute, and then by virtue of that 
possession make orders excluding certain 
persons or allowing access to certain other 
persons., He has no jurisdiction to eject 
any person without first taking temporary 
possession himself ard his order of eject- 
ment or exclusion would only operate for 
the period of his temporary possession, 
Here the Magistrate has not taken posses- 
sion and is, therefore, not authorized to eject 
the applicant, and secondly, he has put no 
term upon his order of ejectment to indicate 
that it was to operate temporarily. This 
is a serious prejudice to the applicant, for 
if casts upon her the onus of resort to the 
Civil Court. This would not have been 
the case if the District Magistrate had taken 
a limited period of possession, say, two 
months, and excluded her for that period 
only in order to give the Panchayet an 
opportunity of recourse to the Civil Court. 


This would have been sufficient reason to 
justify our interference in revision if the 
order had been made under section 143 or 
144, Criminal Procedure Code, for then it 
would be the order ofan inferior Oourt, 
But the orders being under section 43 of 
the Bombay District Police Act are not 
orders of an inferior Court and we, there- 
fore, are unable to interfere in revision 
even though we think them to be ulira 
vUres. 

The applicant has a remedy under section 
13 (2) and section 50 by petition to the 
Commissioner. 

Probably the District Magistrate may 
think if advisable to amend his order and 
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bring it in accord with the terms of section 
43 of the Bombay District Police Act and 
with this remark we can do nothing further 
but reject the application. 

Application rejected, 


PATNA HIGH COURT. 
Caiminan Revision No. 455 or 1917, 
February 1, 1918. 
Present:—-Mr. Justice Jwala Prasad and 
Justice Sir Ali Imam, Kr. 

Babu BIPIN BIHARI MUKHERJI~ 

PETITIONER 
versus 
EMPEROR—Opposire Parry, 

Criminal Procedure Code (Act V of 1898), ss, 125, 
435, 488—Revision—Concurrent power of High Court 
with subordinate Courts —Procedure, 

In cases where the High Court has concurrent 
revisional jurisdiction with a subordinate Court, the 
aggrieved party should in the first instance seek his 
remedy before the subordinate Court. [p. 398, col. 1.] 

There is no ground for holding that the revisional 
jurisdiction of a Sessions Judge or of a District 
Magistrate under sections 485 and 488 of the 
Criminal Procedure Code is in any way trenched 
upon by the provisions of section 125 of the Code, 
[p. 398, col. 2. ] 

The jurisdiction of a Sessions Judge or a District 
Magistrate under section 485 of the Oriminal Pro- 
cedure Code is concurrent with that of the High 
Court, even where the Sessions Judge or the 
District Magistrate cannot pass a formal order but 
can only referthe matter to the High Court under 
scotion 488 of the Code. [p, 398, col. 2. ] 

Criminal revision from an order of the 
Deputy Magistrate, Purneab, dated the 3rd 
October 1917 

Mr. Hasan Imam (with him Babu Lal 
Mohan Ganguly}, for the Peitioner. 

The Assistant Government Advocate, for 
the Crown. 

JUDGMENT.—The petitioner, Bipin 
Bihari Mukherji, has been bound down by 
Mr. E. A. Guest, Deputy Magistrate of 
Purnea, under section 107 ofthe Code of 
Criminal Procedure to keep the peace for 
a period of one year and in default to 
undergo simple imprisonment for that period. 

The learned Assistant Government Advo- 
coate has raised a preliminary point object. 
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ing to the hearing of this petition by us. 
The ground of objestion taken by him is 
- that the petitioner had a remedy under 
section 125 of the Code of Criminal Pro- 
cedure and should have applied to the 
District Magistrate of Purnea for cancel- 
ling the order passed by Mr. Guest. He 
relies on two decisions of the Allahabad 
High Court given by Knox, J. [Emperor 
y. Abdur Rahim (1) and the case cited 
therein No. 114 of 1905. 1 

The learned Counsel appearing on behalf 
of the petitioner resists this contention, on 
the ground that the powers exercisable 
by a District Magistrate under section 125 
of the Code are within his original juris- 
diction and although this is the section 
on which the two Allahabad cases have 
“rested, yet there is a point of principle 
involved in that the Calontta rulings as 
well as other rulicgs of the Allahabad and 
Bombay High Courts have allowed such a 
preliminary objection to prevail only in cases 
where the jurisdiction of. the High Court 
was concurrent with the revisional juris- 
diction of subordinate Courts and that, 
therefore, the rulings of the High Courts 
of Calcutta, Bombay and Allahabad, except 
the two rulings given by Knox, J., do not 
support the view that section 125 of the 
Code of Criminal Procedure is a section that 
san be allowed to stand in the way of the 
hearing of the petition by this Court. 
The learned Counsel on behalf of the peti. 
tioner also contends that the dictum laid 
down by Knox, J., is by a single Judge 
and unless there is a decision of a Divi- 
sional Bench holding section 125 of the 
Code as a ground of objection we should 
not refuse to entertain the application before 


ns. 

In Musan Rat v. Birich Roy (2) a 
Division Bench of this Court has held that 
in cases where the High Court has oon- 
current revisional jurisdiction with a sub- 
ordinate Court, the aggrieved party should 
in the frst instance seek his remedy before 
the subordinate Court. In this view it 
would appear that the High Courts of 
Patna, Caleutta, Allahabad and Bombay 
are in full agreement: vide Bhuyan Abdus 


(1) A. W. N, (1905) 148; 2 Cr. L. J. 835, 
(2) 41 Ind. Cas, 831; 2 P. L. W. 115 18 Cr. L. J, 
863, 


INDIAN CASES, 


[1918 


Sobhan Khan, In re (8), Shafagatullah v. Wali 
Ahmad Khan (4), Emperor v. Kali Oharan 
(5), Queen-Empress v. Chagan Dayaram (6). 
Even if it -be conceded that the two deci- 
sions given by Knox, J., are in excess of 
the principle laid down in the other deci- 
sions, the preliminary abjection taken by 
the learned Assistant Government Advocate 
must prevail, inasmuch as the revisional 
jurisdiction of this Court under section 435 
of the Code is shared by the subordinate 
authorities and there is nothing to show 
that the Sessions Judge and the District 
Magistrate of Purnea are precluded from 
dealing with the present case. The juris- 
diction of the Sessions Judge and the ‘District 
Magistrate is cornourrent with that of the 
High Court, even where . they could not 
pass formal orders but only could refer to 
the High Court under section 438 —Queen- 
Emprees v. Reolah (7) and Bhuyan Abdus 
Sobhan Khan, In re (3). l 


The learned Counsel on behalf of the 
petitioner contends that as a matter of 
practice cases under section 107 of the 
Code are generally dealt with by the Dis- 
trict Magistrate under section 125 of the 
Code of Criminal Procedure. This may be 
so, and probably it is due tothe fact that 
acting under section 125 the District 
Magistrate may himself deal with a case 
like this without referring it for orders to 
the High Court under section 438, but 
this is no ground for holding that the re- 
visional jurisdiction of & Sessions Judge or 
a District Magistrate under sections 435 
and 438 of the Code is in any way trenched 
upon by the provisions of section 125. 
It is evident, therefore, that the application 
before us is one with reference to which 
the revisional power ofthe Sessions Judge 
and the District Magistrate of Purnea is 
exercisable. There is nothing, therefore, to 
distinguish the present case from the prins 
ciples laid down in the decisions of the 
four High Courts referred to above. 


(3) 2 Ind. Cas, 846; 36 C. 643; 13 O. W. N. 753; 10 
Cr. L. J. 190. ; 

(4) 30 A 116; A. W.N. (1908)25; 3 M. L. I, 124 
7 Or. L. J 48. 

(5) A. W. N. (1904) 282; 1 Cr. L. J. 914, 

(6) 14 B. 881; 7 Ind Dec. (N. 8.) 681, 

(7) 14 0. 887; 7 Ind, Dec, (x. s.) 585. 
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In the circumstances we must allow the 
preliminary objection taken by the learned 
Assistant Gévernment Advocate and decline 
to entertain the application, but we do so 
without any ‘ prejudice to the right of the 
petitioner to , move this Court in case he 
fails to receive satisfaction from the Ses- 
sions Judge ior the District Magistrate of 
Punrea. With these remarks the petition is 
rejected. l 

Petition rejected, 


SIND JUDICIAL COMMISSIONER’S 
COURT. 
ORIMINAL Reviston Apptication No. 120 
or 1917, 
November 23, 1917. 
Present —Mr, ‘Crouch, A. J, C., and 
Mr. Hayward, A. J. O. 
: SOBHRAJ DWARKADAS—Apprticant 
versus 


EM PERO R—Opponent, 

Workman’s Breach of Contract Act (XII of 1859), 
S. 1—Magistrate of Police, meaning of—Jurisdiction 
—Interpretation of Statutes. 

The term “a Magistrate of Police” in section 1 of 
the Workman’s Breach of Contract Act must be limited 
toa Magistrate in the territorial limits of whose 
jurisdiction the employer resides or carries on 
business. [p. 400, col. 1.) 

There is nothing in section 1 of the Workman's 
Breach of Contract Act which gives special juris- 
diction to a Magistrate, within whose jurisdiction 
the contract was made or the advance received, to 
try an offence under the Act committed beyond his 
jurisdiction. [p. 400, col. 1.] 

Both under the Common Law of Enelend and under 
the Criminal Procedure Code no Conrt, unless 
expressly authorised by Statute, can try any offences 
other than those committed within the area of its 
jurisdiction. [p. 400, cols. L & 2.) 

It must always be presumed that the Legislature 
does not intend to make any alteration in the law 
beyond what it explicitly declares, eitherin express 
termsor by implication, or in other words beyond 
the immediate scope and object of the Statute, In 
all general matters beyond, the law remains undis- 
tubred. It is in the hizhest degree improbable 
that tho Legislature would overthrow fundamental 
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principles or depart from the genoral system of lael 
without expressing its intention with irresistibw 
clearness. [p. 400, col. 1.] 


Revision against the order of the City 


‘Magistrate, Sukkur. 


Mr, Srikishendas, for the AppHoant, 

Mr. E. Raymond, Publis Porsecutor for 
Sind, for the Crown. 

JUDGMENT. 

Crovou, A. J. C.— This is an application un- 
der section 439, Criminal Procedure Code, to 
revise an order of the City Magistrate, 
Sukknr, dismissing a complaint filed under 
the Workman’s Breach of Contract Act, 

The contract was made and the advance 
was received in Sukkur; the parties are 
B.itish Indian subjects residing in the Sukkur 
district ; the work was to be performed in 
Khairpur. The Magistrate held that he had 
no jurisdiction as the work was to be per- 
formed outside British India, ` 

Mr, Srikishendas bas appeared for the 
applicant and contends that the’ Magistrate, 
having jurisdiction in the place where the 
complainant resided and carried on his 
business and where the contract was made, 
could take cognizance of the case even 
though the work was to be performed outside 
British India. He relied on Ali Mohamed 
v. Emperor (1) and Lal Mohan Chowbey v. 
Hari Oharan Das Bairagi (2). 

Omitting words that have no importance 
for our present purpose, sestion 1 of the 
Act runs as follows :-- 

“When any workman shall have received 
from any employer, resident or carrying on 
business in any presidency town, an ad- 
vance of money on account of any work 
which he shall have contracted to perform, 
if such workman shall wilfully and without 
lawful or reasonable excuse neglect or refuse 
to perform such work, such employer may 
complain to a Magistrate of Police, and 
the Magistrate shall thereupon issue a 
summons or a warrant for bringing before 
him such workman and shall hear and deter- 
mine the case.” 

It is clear that the offence with which 
the Magistrate is to deal is that of “wil. 
fully neglecting or refusing to perform the 
work undertaken.” This is bronght ont 
even more clearly by the preamble to the 
Act, which recites that “it is just and 

(1) 35 Ind. Cas. 484; 105. L. B. 56; 17 Or. L, J, 


08. 
(2) 250. 637; 13 Ind. Dec. (x. 8.) 419, 
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proper that persons. guilty of such fraudu- 
lent breach of contract should be subject 
to punishment.’ The effect of the Act 
was to make breach of contract in 
certain cases punishable as a crime. 

By section 3 of the Code of Criminal 

Procedure, 1882, it was declared that in 
-every enactment passed . before that Code 
came into force, the expression “Magistrate 
of Police’ should be deemed to mean 
“Presidency Magistrate.” By section 19 of 
that Code, and section 20 of Act V of 1898, 
a Presidency Magistrate exercises jurisdic- 
tion in all places within the presidenoy. 
town for which he is appointed. 
.. Now, it must always be presumed that 
the Legislature does not intend to make 
any alteration in the law beyond what it 
explicitly declares either in express terms 
or by implication, or in other words, beyond 
the immediate scope and object of the 
Statute. In all general matters beyond, 
the law remains undisturbed. It is inthe 
highest degree improbable that the ` Legisla- 
ture would overthrow fundamental prinai- 
ples, or depart from the general system 
of law, without expressing its intentiom 
with irresistible olearness.* Hence we must 
limit the term “a Magistrate of Police” 
or ‘Presidency Magistrate’ to a Magis- 
trate in the territorial limits of whose juris- 
distion the employer resides or carries on 
business. For the right of the employer 
to lodge the complaint is conferred by the 
fact of his having his residence or place 
of business in a certain place; and the 
Magistrate has special jurisdiction because 
he is appointed for that place. There is 
nothing in the section which gives special 
jurisdiction to a Magistrate in the place 
where the advance was received or the 
contract was made, and both under the 
Common Law and under the Criminal Pro- 
cedare Code, no Court, unless expressly 
authorised by Statute, can try auy crimes 
other than those committed within the 
area of its jurisdiction. The offence srest- 
ed by the section could, under the ordi- 
nary law, be tried by any Court haying 
jurisdiction in the place where it was 
committed, that is, where the work had to be 
carried out. 

Under the Common Law of England, the 
exercise of criminal jurisdiction was limited 


~¥Maxwell, 3rd Edition, page 118, 
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to crimes committed within the limits of 
England and its ports and harbours. The 
punishment of offences is the special pro- 
vince of the Sovereign within whose terri- 
tory they are committed, and this general 
principle is recognised in the Indian Penal 
Code (sections 1—3). It sannot be assumed 
that the Legislature intended to override 
this fundamental prinsiple of English crimi- 
nal procedure in the absence of any indica- 
tion of such intention. I am of ‘epinion, 
thérefore, that the lower Court acted rightly 
in acquitting the accused. 


The case of Ali Mohamed vy. Emperor 
(1) merely desides that residence and 
carrying on business within the area to 


which the Act has been extended confers 


a right to lodge ə complaint before the 
nearest Magistrate empowered in that . 
area, The decision followed Lal Mohan 


Ohowbey v. Hari Oharan Das Bairagi (2), 
In that case, the defendant had entered 
into a contract with the complainant at 


Calcutta to do work in the North 
Western Provinces, and the question for 
decision was whether a Presidency 


Magistrate had jurisdiction in view of the 
fact that the breach had taken place out- 
side his jurisdiction, and the decision was 
in the afirmative. The judgment reads as 
if the Court-considered that jurisdiction was 
conferred by the fact thatthe contract had 
been made in Calcutta, but it may be infer- 
red from the report that complainant had 
his place of business in Calcutta, The 
decision forms’ no authority whatever for 
contending that a Magistrate can deal with ` 
a breach of contract committed outside Bri- 
tish India. 

` I would reject the application. _ 

. HAYWARD, A. J. C.—I conour. The juris- 
diction is prima facie local, No authority 
has been advanced for extending the scope 
of the Workman’s. Breach of Contract Act 
beyond British India. Offences thereunder 


are not offences within the meaning of 
sections 4 (1) and 40, Indian Penal 
Code. 


Application rejected. 
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MADRAS HIGH COURT.. 
Seconp O1vIL ArprgaL No. 102 or 1916. 
September 3, 1917, 
Present:—Mr. Justice Sadasiva Aiyar and 
Mr, Justice Phillips. 
VASUDEVA MUDALIAR— DEFENDANT— 
APPELLANT 
versus 


M. à., VELAPPA NADAR—P caiytirr— 


RESPONDENT. 

Contract Act (IX of 1872), ss. 62, 68, 73—Contract 
—Novation—Debt, agreement for payment of, at new 
place—Cause of action—Jurisdiction-—-Civil Procedure 
Code fAct V of 1908), s. 21, applicability of —Interest 
act (XXXII of 1889)—Money due on accounts—Interest, 
claim for, as damages, in absence of agreement, legality 
of. 
Plaintiff and 2nd defendant were partners, First 
defendant received Rs, 2,500 as an advance from 
2nd defendant, promising to supply cotton at 
Palladam within the jurisdiction of the Tirupur 
Munsif’s Court. As the Ist defendant failed to 
supply the cotton or to return the advance plaintiff 
and Ist defendant looked into the accounts, 
and Ist defendant’s liability was fixed at Rs. 2,000 
and it was agreed that this liability should be dis- 
charged by the Ist defendant sending cotton to 
Virudupatii within the jurisdiction of the Satur 
Munsif’s Court, to be sold by the plaintiff's man who 
should realize the Rs. 2,000 due by Ist defendant 
from the sale-proceeds. Plaintiff filed a suit in the 
Satur District Munsii’s Court on Jst defendant's 
default and also claimed interest by way of 
damages: 

Held, that interest could not be claimed as com. 

ensation under section 78 of the Contract Act, 
ie 408, col. 2.] 

Per Sadasiva Atyar, J.—The new agreement to pay 
the amount due at Virudupatti was a novation of 
the original contract within the meaning of section 
62 of the Contract Act and the Satur Munsitf’s 
Court had jurisdiction to try the suit. [p 402, col 1,] 


Per Phillips, J—The agreement was itself a new 
one and in supersession of the old one and was not 
a mere agreement to pay a debt ata place other 
than that mentioned in the original agreement and 
the cause of action, therefore, arose within the 
jurisdiction of the Court of the District Munsif of 
Satur. [p 408, col. 2.] 

Quære —Whether, even where the question is one 
affecting jurisdiction, failure of justice must be 
shown to justify the interference of an Appellate 
Court under section 2!, Oivil Procedure Code. 
[p. 403, col. 1.] 

Per Sadasiva Aiyar, J—A new contract changing 
the place of performance falls under section 62 of 
the Contract Act and no independent consideration 
is necessary to validate the same. [p. 402, col, 2.) 

Bunseedhur v, Government of Bengal, 14 M. I. 
A. 86; 9 B. L. R. 364; 2 Suth. P. C.J. 448; 2 Sar. P. 
C.J. 689; 20 E. KR. 718, Seshagiri Row v, Nawab 
Askur Jung Aftal Dowlah Mushral Mulk, 30 M. 488; 17 
M. L. J. 304, distinguished. 

Per Phillips, J.—Where no interest is provided for 
in the agreement of parties and when it is not a 
case of damages for breach of contract, ‘interest 
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einnot be claimed as compensation under section 
78 of the Contract Act. [p. 408, col. 2.] 

Hamira Bibi v. Zubaida Bibi, 36 Ind. Cas. 87; (1916) 
2 M. W. N, 651; 88 A. 581; 14 A. L. J. 1055; 210. W. 
N. 1; 18 Bom. L. R. 999,31 M. L. J. 799; 20 M. L. T. 
505; 4L. W. 602; 1 P. L. W. 67; 25 C. L. J. 517 (P. 09, 
distinguished, 

Second appeal against the decree of the 
Court of the Temporary Subordinate Judge, 
Ramnad at Madura, in Appeal Suit No. 3 
of 1915, preferred against the decree of the 
Covrt of the District Munsif, Satur, in 
Original Suit No. 618 of 1912. 

Mr. T. R. Venkatarama Sastry, for the 
Appellant. 

Mr, T. M, Krishnasamy Atyar, for the Re- 
spondent. 

JUDGMENT. 

Sapasiva Aryan, J.—The facts are shortly 
as follows. The Ist defendant obtained 
Rs. 2,500 at Palladam within the jurisdic- 
tion of the District Munsif’s Court of 
Tirupur in the Coimbatore District (1st 
defendant also residing in that district) 
promising to supply cotton to the 2nd de- 
fendant at Palladam itself. The 2nd defend- 
ant had a partner (plaintiff) living at 
Virudupatti within the jurisdiction of the 
District Munsif’s Court of Satur in the 
Ramnad District. The 2nd defendant’s 
duty was to advance partnership moneys 
to customers and receive cotton at Palla- 
dam from the customers to whom advances 
had been made and to send on the cotton 
to Virvdupatti. Towards the Rs. 2,500 
advanced, the Ist defendant gave 6 
pothies of cotton worth Rs. 525 at Palla- 
dam, but the 6 pothies were returned to him 
at Palladam itselfas he himself promised 
to send it on direct to Virudupatti instead 
of 2nd defendant sending it on to Viru- 
dupatti, 


This was on 10th Ostober 1910. A sum 
of Rs, 1-15.6 besides this Rs. 2,500 seems 
also to have been due by Ist defendant to the 
plaintifi’s firm, 

The lst defendant did not send the 6 
pothies to Virudupatti nor did he supply 
cotton for the remaining Rs. 1,575. So he 
owed Rs. 2,501-15-6 on accounts to the 
partnership firm, out of which he paid to 
the 2nd defendant Rs. £01-15-6 sometime 
afterwards and owed a balance of Rs. 2,000 
in April 1911. 

The plaintiff and the Ist defendant met 
at Virudupatti on 14th April 1911, looked 
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into accounts and found Rs. 2,000 due by 
the lst defendant tothe firm of the plaint- 
iff and the 2nd defendant. The Ist de- 
fendant then promised to pay the Rs. 2,000 
to the plaintiff at Virndupatti through 
the lst defendant’s customer P. W. No. 2. 
The suit was brought in the Satur District 
_Munsif’s Court on this promise made on 
14th April 1911 by the lst defendant to 
pay at Virndupatti the Rs. 2,000. A 
preliminary question of jurisdiction was 
raised by Mr. Venkatarama Sastriar argu- 
ing for the lst defendant (appellant), 
The argument was that, because the con- 
tract as first entered into was to supply 
cotton to the 2nd defendant at Palladam, 


the cause of -action arose at Palladam 
within the jurisdiction of the District 
Munsit’s Court of Tirupur in October 


1910 and that therefore no new cause of 
action could arise at Viruduppati merely 
by reason of the subsequent promise made 
at Virndupatti to pay the sum of Rs, 2,0CO 
due under the contract at Virudupatti 
and hence the Satur District Munsif’s Court 
had no jurisdiction. Reliance is placed for 
this contention on Bunseedhur v. Gaven- 
ment of Bengal (1) and Seshagt.:d Row v. 
Nawab Askur Jung Aftal Dowlah Mushral 
Mulk (2). The case of Bunseedhur v. 
Government of Bengal (1) was decided in 
1871 before the Indian Contract Act came 
into force. As regards Seshagiri Row v. 
Nawab Askur Jung Aftal Dowlakh Mushral 
Mul: (2), the Indian Government Ast, 
section 62, has nob been referred to in that 
case. ‘The facts there were that according 
to the original contract payment was to 
be made by the defendant living in Hyder- 
abad for work done at Hyderabad for the 
defendant by the plaintiff. The plaintiff 
alleged thatafter the work had been done, 
the defendant agreed to pay in Madras 
the remuneration due to the plaintiff. 
A great mass of witnesses whom the Court 
would have had to examine in that case 
were residents of Hyderabad and the bal- 
ance of convenience was in favour of the 
suit being tried in Hyderabad. Moore, J., 
dismissed the application under Article 12 
of the Letters Patent for leave to institute a 


(1) 14, M. i. A. 86; 9 B. L. R, 364; 2 Suth., P, C. d- 
448; 2 Sar. P, O. J. 689; 20 E. R. 718, 
(2) 30 M. 438; 17 M. L. J, 304, 
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suit in the Madras High Court Original Side 
on account of the above reasons of con- 
venience. The learned Chief Justice and 
Miller, J., while upholding the order of 
Moore, J., on that ground also added the 
dictum that there was no consideration for 
the promise to pay in Madras,that there 
was, therefore, no new legal contract to pay 
at Madras in substitution of the original 
contract and hence no part of the cause 
of action arose within the jurisdiction. 
As I said, Contract Act, section 62, is not 
referred to in the judgment. That seotion 
says: If the parties to a contract agree 
to substitute a new contract for it, or fo res- 
sind or alter it, the original contract need 
not be performed.” Of course thia section 
is subject to the provision of the Indian 
Evidence Act (sestion 92) forbidding the 
admission of oral evidence to contradict 
or vary written agreements but where the 
original contrast and the subsequent con- 
tract are both oral, I do not see that 
section 62 of the Contrach Act requires 
any further consideration for the validity 
of the substituted contract than the put- 
ting anend to the obligation under the 
original contract. It has been held that 
under section 63 of the same Con- 
tract Act no consideration is nesessary 
for extending the time for performance or 
for accepting any satisfaction by the pro- 
misee, though under the English Law the 
question of consideration comes in respect 
of the matters mentioned in section 63 
of the Indian Contract Act (see Leake on 
Contract, pages 623.24). If there isa new 
oral contract to have the place of perform- 
ance changed, L think, it falls under see- 
tion 62 and no independent consideration 
is necessary to validate the same, I, 
therefore, respectfully dissent from the 
dictum in Seshagiri Row v. Nawab 
Askur Jung Aftal Dowlah Mushral Mulk 
(2), the desision in which can be sup- 
ported on the other grounds mentioned in it, 
The English case of Baird v. Bell (3) 
is irrelevant, as we are governed by the 
Statute Law enacted in the Indian Con- 
tract Act. Inthe above view it is unneces- 
sary for me to gonsider whether the new 
section 21 inthe Civil Procedure Code of 
1908 sures the defeot of territorial juris- 


(3) (1898) A. O. 420 at p. 424. 
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diction assuming such a defect to exist. 
1 might, however, shortly state that the 
argument of Mr. Venkatarama Sastriar that 
section 21 only applies to cases referred to 
in section 18, clause 2, is not acceptable 
to me as at present advised. Sestion 21 
follows sections 16 to 20, of which sections 
16, 17, 19 and 20 refer to territorial causes 
of action generally, There in also an 
observation in Sethrucherla Rama Ohhaddra v. 
Maharaja of Jeypore (4) upholding my above 
view. Section 99 (corresponding to old 
section 578) uses the negative words, 
that no decree shall be reversed on ac- 
count of irregularities not affecting the juris- 
distion of the Court,” but this cannot, I 
think, override the plain language of seation 
21 that even when the question is one 
affecting the jurisdiction, failure of justice 
must be shown to justify the interference 
of an Appellate Court, However, as I said, 


it 19 unnecessary for me to express a 
final opinion on this point in this 
CASG, 


The next question argued for the appel- 
lant was that the defendant was not afforded 
sufficient _ Opportunity to adduce all his 
evidence in respect of the discharge by 
payment to the 2nd defendant, and though 
there 18 an affidavit in support of this 
contention, if is met by a counter-affidavit 
on the respondent’s side. This contention 
is, therefore, also rejected. On the question 
of interest the case of Hamira Bibi v. 
Zubaida Bibi (5) quoted for the respondent 
was a case of dower-debt governed by Muham- 
madan Law and tke equitable principles 
resognised in the Muhammadan Law were 
applied by the Privy Council on the question 
of awarding compensation in the shape of 
interest, I, therefore, agree with my learned 
brother that the claim for interest should 
be disallowed and that in other respects 
the appeal should be dismissed with 
costs. 

PHILLIPS, J.—The agreement set out in the 
plaint has been found by the learned Sub- 
ordinate Judge to be true and is as fol- 
lows:—It was found that the Ist defend- 


(4) 34 Ind. Oas. 411; (1 

wi 34 Ind ; (1916) 1M. W.N. 854 19 
5) 36 Ind. Oas. 87; (1916) 2 M, W, ; 

581; 14 A. b, J, 1055; 210, 4 N. 1; nee z 

999; 31 M. L. J. 799; 20 M, L. T. 60%; 4 L. W. 6021 

P, L. W. 57; 26 0. L. J, 517 (P, 0.) i 
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ant owed the firm in which plaintiff and 
2nd defendant were partners Rs. 1,976-15-6 
and had also to supply 6  pothies of 
cotton. It was then agreed that lst defend- 
ant’s total liability should be Rs. 2,500. 
Plaintiff accepted Ist defendant’s conten- 
tion that he had paid Rs. 500 to 
2nd defendant and it. was then agreed that 
the lst defendant shonld pay the balance of 
Rs. 2,000 by sending cotton to Virudupatti 
to be sold by plaintiff’s 2nd witness, 
who should then pay plaintiff Rs. 2,000. It 
appears to me that this was a new agreement 
entered into between Ist defendant and 
plaintiff on bebalf of his firm, and was 
in supersession of the old agreement bet- 
ween the parties, and was not a mere 
promise to pay a debt at a place other 
than that mentioned in the original agree- 
ment. In this view the desision in 
Seshagirté Row v, Nawab Askur Jung 
Aftal Dowlah Mushral Mulk (2) is in- 
applicable to this case, nor is it necessary 
to decide whether section 21, Civil Pro- 
cedure Code, is applicable as the District 
Munsif had jurisdiction to try the suit. 
After sonsidering the affidavits now filed, 1 
do not think that any evidence was shut. 
out by the District Munsif and consequent» 
ly lst defendant is not entitled to adduce 
further evidence. 

On the question of interest, I do not 
think the Subordinate Judge is right, 
No interest can be claimed under the 
Interest Act and it was held in Kamalammal 
y. Peeru Meera Levvai Rowthen (6) that interest 
in such cases cannot be claimed by way 
of damages under section 73 of the Contract 
Ast. 

In Hamira Bibi v. Zubaida Bibi (5) 
interest was allowed by way of damages 
on equitable considerations in that cage in 
which the circumstances were peculiar, and 
1 do not think that the Judicial Committee 
intended to dissent from their prior decision 
in Ganesh Bakhsh v. Harihar Bakhsh (7) where 
it was held that the Interest Act applied, 
when it was not a case of damages for 
breach of contract. Following Kamalammal 


(6) 20 M. 481;7 M, L. J. 263; 7 Ind. Deo, (N. s.) 
34 


1. 

(7) 26 A. 299; 31 L A, 116,80. W. N. 621; 14 M. 
L. J. 190; 8 Sar, P. C.J. 628; 6 Bom, L, R. 506 
(P: C.). 
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y. Peeru Meera Levvai Eowthen (6) I disallow 
the claim for interest till date of suit, but, in 
other respects, the appeal is dismissed with 
costs, ' 
Appeal dismissed; 
Decree varied. 


M.0.P, 


PATNA HIGH COURT. 
APPEALS FROM APPELLATE ORDERS Nos. 316 
AND 817 or 1916. 
May 22,1916. 
Present:—-Mr. Justice Sharfuddin 
and Mr. Justice Reo. 
Maharant JANKI KUER— APPELLANT 
VETSUS 
Sri BANWAMALLE RAMANAUJFAR— 

RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 11—Res. 
judicata in emecution proceedings—Objection not taken 
at one stage, whether can be taken at laler stage— 
Bengal Court of Wards Act (IX B.C. of 1879), s. 54 
—Notice, service of— Procedure. 

An objection that a decree is barred by limitation 
cannot be taken in an execution proceeding if it 
was not taken ina previous execution proceeding 
when it could and should have been raised, provided 
the judgment-debtor had been properly served 
with notice of execution in the previous proceeding. 
The objection, for instance, would not be 1es judicata 
as against a judgment-debtor who was a Ward of 
Court and who was not properly served with notice 
of the previous proceeding as required by section 
54 of the Bengal Court of Wards Act. 

Section 64 of the Bengal Court of Wards Act 
requires that notices should be served upon the 
Manager of a Ward’s estate through the Collector and 
any notice served otherwise is void. 

Appeal from an order of the Subordi- 
nate Judge, Chapra, dated the 10th April 
1915, 

JUDGMENT.—In these two cases 
the Bettiah Raj and certain ryots of the 
Bettiah Raj are aggrieved by an order 
of the Subordinate Judge cf Chapra en- 
forcing against them two decrees, which 
are alleged to ke barred by limitation. 
The decrees are said by the Court below 
to be enforceable for the reascn tkat the 
order passed by the Court cn the 30th 
June 1914 was an adjudication that tha 
decrees were capable of exceutior. The 


objections now taken by the appellants 
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were not then taken, and, therefore, the 
application of the law of limitation is 
yes judicata inasmuch as the question 
should snd sould Rave been raised in the 
prior proveedings. On appeal from this deci- 
sion a Divisional Bench of this Court 
remanded the sase for findings as to 
whether certain parties were properly served 
with notices. It has been found by the 
lower Court that the notises on the tenants 
were’ properly served. It must, therefore, be 
held that the decision in the previous applica- 
tion for execution is binding upon them and 
they cannot now raise an objection that the 
decree is barred by limitation. But with 
regard to the appellant Maharani, it is 
clear that the decision of the former ap- 
plication was wrongly made against her. 
The Maharani is a ward, It must be 
shown that notice was served upon her in 
accordance with the provisions of section 
54of Act IX of 1879. The notice was served 
directly upon Mr. Laurie, the Assistant 
Manager of the Bettiah Raj, resident in 
Chapra. We required evidence to be taken as 
to what authority Mr. Laurie had to receive 
the notice direct instead of receiving it through 
the Collestor. It has been found by the 
learned Subordinate Judge that Mr. Laurie 
had an implied authority toreceive noticer, 
the authority apparently being conveyed 
to bim by a careless habit contracted by 
himself. We cannot substitate for a strict 
rule of law a careless habit. The law 
requires that notices be served upon the 
Manager of the Ward’s estate through 
Collector and any notice served other- 
wise is void. There was no real service 
of notice in the previous application against 
judgment-debtor No. 1. Therefore the 
desisions in those prior- proceedings are not 
res judicata against her. The proceedings 
are now obviously barred by limitation. 
The appeal by the appellant Maharani 
must be decreed and the application for 
execution of the decree against her refused 
as barred by limitation., We make no 
order as to’ costs in the appeal of the 
tenant-appellants, The appellant Maharani 
will receive the costs of this hearing in 
this Court and the Courts below. Hearing- 
fee in this Coart four gold mohurs. 
Appeal decreed. 
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COURT OF THE FINANCIAL COM. 
MISSIONER, PUNJAB. 
Revenue Retvston No. 300 or 1916-17. 
February 23, 1918. 

Present: —Mr. Maynard, F. O. 
Chowdhri THAKAR DAS— 

— APPLICANT 

versus 


SULTAN BAKHSH AND oraers— 


RESPONDENTS. 

Punjab Land Revenue Act (XVII of 1887), s. L11— 
Partition proceedings — Consent of joint owners— Mort- 
gagee, consent of, necessity of. 

A partition effected with the consent of the joint 
owners of the land is not invalidated by reason of 
the lack of consent of the mortgagee of an undivided 
share, and sucha mortgagee has no claim to be 
made i party to the partition proceedings. (p. 406, 
col, 1. 

A mortgagee with possession of an undivided 
share in joint property has no right as such to inter- 
vene in partition proceedings, or to be a party to 
them, except when the property to be partitioned is 
a tenancy of which he is technically the landlord, 
that isto say, the person under whom the tenants 
hold land and to whom the tenants are, or would be 


but for a special contract, liable to pay rent. [p. 405," 


col, 2.) 

A mortgagee of an undivided share in joint pro- 
perty, alleging injury to his interest by the collusive 
conduct of his mortgagor in partition proceedings, 
can claim his remedy by regular suit in the Civil 
Courts, A dispute of this character does not come 
within the functions ofa Revenue Officer dealing 
with a partition under the Land Revenne Act. [p. 
405, col. 2; p. 406 col. 1.] 


Revision from the order of the Com- 


missioner, Multan, dated the 19th June 
1917. 
Mr. Mukand Lal Puri, for the Peti- 


tioner. 
Mr. Durga Das, for the Respondents. 


JODGMENT.—I have heard Counsel 
for both the parties. The partition as effected 
is admittedly notin accordance with the 
sanctioned mode of partition. On the other 
hand, it is admitted before me that the 
allegation in clause (b) of the third ground 
of revision is not in accordance with fact. 
The actual mode differs from the sane- 
tioned mode in this, that lots were not 
cast for the portions assigned to each, but 
each so-sharer took such land as he agreed to 
‘take. The actual partition was in effect 
a partition anthoritatively made in 
accordance with the consent of the co-sharers., 
The applicant objects that, as mortgagee, 
with possession of an undivided share, he 
was entitled to be treated as a party to 
the partition proceedings, and that those 
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proceedings are irregular because he did 
not consent to the departure from the 
sanctioned mode. 

A mortgagee with possession is a 
landowner within the meaning of the 
Land Revenue Act, (section 3 (2)). But 
the Ast does not employ the expression 
landowner” in determining who are the 
persons who have a right to apply for 
partition. The words of section lil are: 
“Any joint owner of land, or any joint 
tenant of a tenancy in which a right of 
occupancy subsists.’ In the remainder of 
the Chapter on partition the expressions 
owner,” ‘Joint owner”, “oo-sharer” are in 
various passages employed, and there is 
a provision that, on an application for the 
partition of a tenancy, the objection of the 
landlord” (which includesa mortgagee with 
possession) may be a sufficient reason for 
absclute disallowance. The word “landowner” 
only osours twice in the Chapter; 
once in section 125, which does not deal 
with partition but with periodical ro. 
distribution of land in an estate which 
is subject to that custom; and onee in 
section 110, where it is provided that a 
partition shall not in ordinary course affect 
the joint liability for the land revyenne. 
There is every indication of the precise 
and careful use of language throughout the 
Chapter, and it does not appear to be the in- 
tention of the framers of the Act to recognise 
the claim of a mortgagee with possession, as 
such, to intervene in partition proceedings, 
or to be a party to them, except when 
the property to be partitioned is a tenancy 
of which he is technically the “landlord,” 
that is to say, the person under whom 
the tenants hold land and to whom the 
tenants are, or would be but for a special 
contract, liable to pay rent. 

ln the present ease it is alleged by the 
mortgagee that the mortgagors have col- 
luded with the other co-sharers to injure 
him, and, with this object, have accepted 
as their share land having inferior ad- 
vantages in respect to irrigation. Itis not 
alleged that, by reason of this supposed 
collusion, the land which has fallen to the 
share of the mortgagors is of less value 
than the amount of the mortgage debt. 
But a mortgagee, alleging injury to his 
interest by the collusive proceedings of 
hig mortgagor, can claim his remedy by 
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regular suit in the Civil Courts. A dis- 

pute of this character does not come within 

the functions of a Revenue Officer dealing 

es a partition under the Land Revenue 
ct. 

The partition effected in this case with 
the consent of the joint owners of the land 
18 not invalidated by reason of the laok 
of the mortgagee’s consent and the mort- 
gagee had no claim to be made a party 
to the partition proceedings. 

Revision rejected. The applicant to pay 
the respondent’s costs in these pro- 
ceedings. 

Revision rejected. 


MADRAS HIGH COURT. 
Srconp Civin APPRALS Nos. 1788 to 1799 
or 1916. 

August 7, 1917. 

Present :—-Mr. Justice Bakewell and Mr. 

: Justice Phillips. 
KARUPPA GOUNDAN AND OTHERS 
— PLAINTIFFS—APPELLANTS 
CETEUS 


NARAYANA CHETTIAR—Derenpant— 


RESPONDENT. 

Madras Estates Land Act (I of 1808), s. 26~—Madras 
Rent Recovery Act (VIII of 1866), s. 11—ZLandlord 
and tenant—Faisal rate, presumption of, as proper 
rate of rent—Contract to receive lower rate by prior 
landholder, whether binds successor—Decision in 
favour of reduced rate in suit by previous landholder, 
whether res judicata. in suit for faisal rate by successor 
—-Civil Procedure Code (Act F of 1908), s. 11. 

Though the provisions of section 11 of the repeal- 
ed Madras Act VIII of 1865 are not re-enacted 
in the Madras Estates Land Act there is a pre- 
sumption that the faisal rate fixed by Government 
is the proper rent that can be levied on the land, 
[p. 406, col. 2; p. 408, col. J,.]! 

A contract between a landholder and a tenant for 
payment of a favourable rate of rent will not, except 
in cases specified in section 26 (1) of the Madras 
Estates Land Act, bind the successgor-in-title of 
the landholder who can enforce the faisal rate or 
the Ki in force prior to such contract. fp. 407, 

ol. 1! 

Per Phillips, J.—A decision of Court negativing a 
landholder's right to levy faisal rate and upholding 
a contract between him and his tenant for payment 
of reduced rent will not be res judicata in a suit by 
the landholder’s successors to enforce the original 
rate, as under section 26 (%) of the Madras Estates 
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Land Act, a special privilege is conferred on the 
successor to a landholder, not possessed by the 
original landholder himself, 4, e, the right to 
enhance an unduly low rate of rent agreed to by the 
latter. [p. 407, col. 2.] 

Per Bakewell, J.—The prior decision will not 
operate as res judicata, unless it is shown that the 
plaintiffs in that suit had an absolute interest in 
the property, in order that they might be held to be 
the predecessors-in-title of the landholder seeking 
to enforce the original rate in the subsequent suit, 
[p. 408, col. 1.) 

Second appeals against the decrees of- 
the Court of the Distrist Judge, Trichinopoly, 
in Appeal Suits Nos. 481 to 442 of 1915, 
preferred against decrees of the Court of the 
Deputy Collector of Namakkal Division, 


in Original Suits Nos, 5 to 16 of 1915. 


Messrs. A. Krishnaswamt Atyar and 0. 
Narasimhachariar, for the Appellants. 


The Hon’ble S. Srinivasa Aiyangar (Advo- 
sate-General) and Mr. Destkacharzar, for 
the Respondent. 


JUDGMENT. 

Pars, J.—This is a rent suit and 
the point for determination is the amount 
of rent payable by plaintift to defendant. 
Prior to 1859 a faisal rate was fixed on 
the land by Government, but admittedly 
plaintiff has for many years, certainly for 
more than 35 and possibly for 40 years, 
been paying a lower rate called in the 
muchilika the jamabandi rate. In the 
muchilika the faisal rate is also mentioned 
and the road cess payable is saleulated 
on it. It has not been proved that the 
jamabandi rate was in force prior to 1859 
and consequently under .section 11 of Act 
VIII of 1865 the proper rate payable on 
the land would be the faisal rate. This 
provision of the Rent Recovery Act (1865) 
is not reproduced in the Estates Land Act, 
1908, and it is contended for the appellant- 
plaintiff that there is now no presumption 
that the faisal rate is the proper rate. 
Although there is no such presumption 
raised by the Statute, yet I thirk that the ` 


‘existence of a farsal rate is a very sfrorg 


piece of evidence as to what the proper 
rate should be The fatsal rate is fixed 
by Government as the fair rental of the 
land, and upon the faisal rates the peshkush 
and cesses are calonlated and conse quently 
the faisal rate should ordinarily te taken 
as the proper rent that can be levied on 
the land, and we see that in Palaw v, 
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Paramasiva (1) it was held that a pur- 
chaser at a revenue sale was prima facte 
entitled to demand the faisal rate, although 
the tenants pleaded a contrast with the 
former landholder at a lower rate. In 
the present case we find the fazsal rate 
specifically mentioned in the pattas and 
muchilikas, and the road cess payable by 
the tenant is caleulated upon it: Notwith- 
standing the omission from the Estates 
Land Act of the provision in section 11 of 
Act VIII of 1865, I wonld hold that the 
faisal rate is the proper rate of rent for 
the land. This being so, is defendant 
entitled to charge that rate in spite of the 
contract between plaintiff and defendant's 
predecessor to charge lower rate? Under 
section 26 (3) of the Estates Land Act 
“Except as provided by suk-section (1) no 
rate of rent at which land may have been 
granted by a landholder shall be binding 
upon the person entitled to the rent after 
the lifetime of the landholder if such rate is 
lower than the lawful rate payable by the 
ryot before the date of the grant upon 
the land or upon land of similar des- 
eription and with similar advantages in 
the neighbourhood.” Unless therefore the 
lower rate has been granted to the 
tenant for some reason specified in clause 
(1) of the section, the lower rate is not 
binding on defendant. Plaintiff has failed 
to show that the Jower rate was granted 
for any of the reasons specified in clause 
(1) and even if any presumption could 
be drawn that such reasons existed when 
the rent was originally reduced, plaintiff 
has failed to show that such reasons still 
exist. J, therefore, hold that the lower 
rateis not binding on defendant. 

In some of the appeals connected with 
this one, a question of res judicata arises. 
There wers formerly two mitiadars of the 
suit estate, one of whom died. The 
surviving nuitadar and the heir of the 
deceased mittadar Sled suits in 1889 
claiming rent at the fazsal rate and in 
Second Appeal No. 400 of 1891 this 
Court made the following order:— ‘The 
plaint does not allege that the cowle rates 
were terminated and that plaintiffs are 
now entitled under the original agreement to 
levy the faisal rates. The suit is not 


(1) 18 M. 479; 4 Jod Dee. (N, s.) 1046, 
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framed nor have issues been taken on any 
such cause of action. The plaintifs 
simply claimed the farsal rates. The 
defendants answered that by contract pre- 
sumable from uniform payment for 50 
years they were entitled to pay other 
rates, 


Both Courts have found that there is 
an implied contract to that effect. 

The appeal fails and we dismiss it with 
costs,” 


From this it would appear that the 
then plaintiffs were not allowed to charge 
faisal rates, because a contract to pay 
lower rates had been found to exist by 
both the lower Courts. The question 
whether the then plaintiffs wera entitled 
to enhance the existing favourable rate was 
not considered, because no such claim had 
been put forward in the plaint. The 
question is whether this decision as to the 
rate leyiable is binding on the present 
defendant, and the answer depends upon 
whether the then plaintiffs were the pre- 


decessors-in interest of the defendant. 
Undoubtedly, as m'tiadars, they were 
predecessors-iu-interest of the present 


mitiadar, bnt under section 26 (3) of the 
Estates Land Act, a special privilege is 
conferred on the successor to a landholder, 
not possessed by the original landholder 
himself, 2 e, the right to enbanes an unduly 
low rate of rent agreed to by the latter, 
In respect of this right of enhancement. 
defendant’s claim is peculiar to himself 
and it cannot be said that the prior 
mittadars are persons ‘under whom defend- 
ant olaims, litigating under the same 
title.’ 

It is farther contended that the plaint. 
iffa in the suit of 1859 were the suc- 
ceasors-in-interest of the landholders who 
granted the lower rate, and consequently 
defendant is in the same position as they 
were. The answer to this is that one of 
the former plaintiffs was himself a party 
to the favourable grant, and consequently 
could not claim the benefit of any privilege 
conferred by section 26 (3). I would, 
therefore, hold that the question is not 
res judicata, 

In view of the above I would dismiss 
the appeal with costs. 

Second Appeals Nos. 1789 to 1799 follow, : 
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Baxewett, J.—I agree that the faisal rate 
must be presumed to be the proper rent 
and that the appellants have failed to 
rebut this presumption. 

With regard to the question of res 
judicata I think that the appellant should 
have shown that the plaintiffs in the 
previous suit had an absolute interest in 
the property in order that they might be 
held to be the predecessors-in-title of the 
present defendant. 

It is quite possible that those persons, 
the then landholders, had only a limited 
interest and that under section 26 (3) of 
the Madras Estates Land Act, a grant by 


them would not be binding upon the 
persons entitled to the rents after the 
lifetime of the landkolder. In that case 
the present defendant wonld derive title 


from the successor of the landholders and 
would not be bound by the grant made by 
the latter. The appeal is, therefore, dis- 
missed with costs, 

Appeal dismissed, 
M,C.P, 


CALCUTTA HIGH COURT, 

Appeal FROM AppeLuats Decrees No. 701 

or 1916. 
March 19, 1918, 
Present:—Mr, Justice Richardson and 
Mr, Justice Walmsley. 
Hon’sie Str MAHARAJA. MANINDRA 
CHANDRA NANDI BAHADUR—PLAINTIFF— 

APPELLANT 


1ersus 
Kumar SARABINDU RAY AND OTHERS— 


DEFENDANTS — RESPONDENTS. 

Possession, suit for--Boundary dispute—Burden of 
proof—Appeal—Appellate Court dissatisfied with local 
enquiry—Procedu e. 

Where the defendant in a suit for recovery of 
possession of land, even where the question is a 
question of boundariesclearly shown, is found to have 
been in actual possession of the disputed area, the 
burden will be on the plaintiff to establish his title. 
[p. 409, col. 2.) 

An Appellate Court is not bound in law to direct 
a fresh local investigation even where it is dissatis- 
fied with the map and report of the Commissioner, 
appointed by the trial Court fora local enquiry. In 
such a case though it is open to the Appellate Court 
$o send back the case for further enquiry, it does 


INDIAN CASES. 


- [1918 


not commit any error of law if i¢ decides the case 
on the evidence before it whether the decision thus 
arrived at is right or wrong (on questions of fact) is 
a question into which the High Court cannot enter 
in second appeal. [p. 409, col. 2.] 

Appeal against the decree of the Dist- 
riot Judge, Rajshahye, dated the 16th 
August 1915, reversing that of the Additional 
Subordinate Judge, Rajshahye, dated the 
28th February 1934. 


Sir Rash Behary Ghose, Babus Ram Charan 
Matter, Joges Chandra Dey and Hemendra Nath 
Sen, for the Appellant. 


Babus Dwarka Nath Chackrabarty, Surendra 
Nath Das (Gupta and Jatindra Mohan 
Chowdhury, for the Respondents. 


JUDGMENT. 


Ricaarpson, J.—The plaintiff in the su 
is the appellant in this appeal. The dispute” 
between the parties relates to the boundary 
between two estates, that on the west 
belonging to the. plaintiff and that on the 
east belonging to the defendants. In the 
trial Court, the learned Subordinate Judge 
ona consideration of the evidence came 
to the conelusion that the bulk of the 
lands belonged to the plaintiffs estate. 
The Subordinate Judge made a decree in 
accordance with that finding. On appeal 
the learned District Judge took a different 
view and dismissed the suit, 

The principal contention urged before ns 
by Sir Rash Behary Ghose on behalf of 
the plaintiff, and the only contention with 
which we are called upon to deal, is that 
the learned District Judge erred in respect 
of the mode in whioh he dealt with the 
burden of proof. It appears that on behalf 
of the plaintiff the District Judge was 
referred to the principle laid down by the 
Privy Counsil in the case of Lukhi Narain 
Jagadeb v. Jodu Nath Deo (1). The princi- 
ple, as it is stated by their Lordships, 
appears to be that in those cases where 
scientific accuracy in regard to boundaries 
cannot be attained and especially in cases 
where the disputed line of division runs 
between waste lands which have not 
been the subject of definite possession, 
the ordinary rule ina suit regarding the 
onus coming on the plaintiff has no applica- 


(1) 21 C. 504; 21 I. A. 39; 6 Sar. P. O. J. 408; 10 
Ind. Dec. (N. s.) 966 (P. C.). 
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tion. The parties to the suit are in the 
position of counter-claimants and it is the 
duty of the defendant, as much as of the 
plaintiff, to aid the Court in assertaining 
the true boundary. Referring to that case 
the learned District Judge says that the 
prinsiple is only laid downin respest of 
boundaries in large areas of waste lands, 
and that in the present oase the plaintiff 
has to sboulder the ordinary burden of 
proving hig eise. It is not, in my opinion, 
nesessary to consider for the present purpose 
what, if any, limitation should be placed 
upon the prinoiple as their Lordships 
stated it, a prinsiple which when the 
evidence as to possession is equally balanced 
or ‘unreliable is of great utility in those 
parts of the country where expert 
surveyors sare nob easily obtainable, and 
where boundaries may depend on the 
identification by evidenca of trijunction 
points and so forth. Even if the learned 
District Judge be wrong in supposing that the 
principle applies only in regard to large areas 
of waste lands, his conclusion, though it 
may rest on a wrong ground, neverthe- 
less seems to be right. It is clear that 
he had befora him cn the record the fast 
that the defendants against whom the 
suit was brought had been in possession 
for some years under an order of the 
Criminal Court made in acsordance with the 
provisions of section 145, Criminal Procedure 
Code. The learned Pleader for the defend- 
ants has gone so far as to argue, though 
the point wa3 not apparently taken before 
the learned District Jadge, that the present 
suit was brought beyond the period of 
limitation presoribed by Article 47 of the 
Schedule of the Limitation Ast. Whether 
that is so or not may perhaps be doubtful 
and may depend on further questions of 
fact as to who were the parties who 
appeard or were represented in the proseed- 
ings before the Magistrate. That question 
not having been considered by the District 
Judge it would sot be argued for us in 
econd appeal ò deal with it. 
remains, however, that the defendants were 
in possession under this order which was 
mada in tha year 1904, and they remained 
in possession till the date when the suit 
was brought in January 1910. Regard 
being had to the decision of the Privy 
Coungil in Dinomont Chowdhurant v, Brojo 
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Mohini Chowdhurant (2) it seems clear that 
the principle stated in Lukht Narain 
Jagadeb y. Jodu Nath Deo (1) must yield to 
ithe circumstances of the present case and 
that the burden of proof was on the plaint- 
iff to show thatthe person in possession 
under the order of the Magistrate had 


no right to possession. Dinomoni Chow- 
dhurani’s case suggests that when the 
defendant in’ a suit for recovery of 


possession of land, even where the question 
is a question of boundaries clearly shown, 
is found to have been in actual possession 
of the disputed area, the burden will in that 
case come on the plaintiff to establish his 
title. Though, therefore, the learned 
District Judge may have given a wrong 
reason for bis view that the burden of 
proof wason the plaintiff, that view seems 
to be correct in the circumstances of the 
present oase. If the burden of proof is on 
the plaintiff, no ground exists in second 
appeal for disturbing the findings of fact 
at which the learned District Judge has 
arrived, He was entitled to deal with the 
raport of the Amin appointed to make a 
local investigation. He was entitled to 
some tc a conclusion on the evidense that 
the map prepared by the Amin did not 
represent the true boundary, 


A complaint is made that if the District 
Judge was dissatisfied with the map and 
report of the Amin, he did not, as it is said 
he should have done, direst a fresh 
investigation. As to that, in the first place, 
it was not compulsory on the learned Judge 
to direst a fresh investigation and in the 
words used by the Privy Conneil in Jaga- 
dindra Nath Roy v. Secretary of State (3), 
while it was no doubt open to the Distriot¢ 
Judge to take that course of sending back 
the case for further enquiry, he committed 
no error of law in deciding, as he did, on the 
evidence before him Whether he was right 
or wrong in the decision to which he 
came is not a question into which we oan 
enter in second appeal. Moreover, from an 
observation to be found in the District 
Judge’s judgment it appears that the 
plaintiff had an opportunity for further 


(2) 29 C. 187; 29 T. A. 24; 6 C. W. N. 386; 12 M. L. 
J. 83; 4 Bom. L, R. 167; 8 Sar. P. C. J. 224 (P. C.). 

(3) 30 I. A. 44 at p. 54; 30.0. 291; 7 ©. W. N. 193; 
5 Bom. L, R. 1; 8 Sar. P. C. J, 412 (P, C.), 
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enquiry but he did not take advantage of 
it. The learned Judge says that the ap- 
pellants before him, č. e., the defendants, 
were perfectly willing to abide by the 
revenues survey line if it were relaid by a 
competent surveyor but the respondent, 
that is, the plaintiff, would not accept this 
offer. 

Inthe circumstances, in my opinion, this 
appeal fails and should be dismissed with 
costs. 

WALMSLEY, J.—I agree. 

Appeal dismissed, 


SIND JUDICIAL COMMISSIONER’S 
COURT. 
Givin, Reviston APPLIGATION No, 38 or 


November 22, 1817. 
Fresent:—Mr. Pratt, J. C., and Mr. Crouch, 
A. J.O. 

Messrs. MOOSAJI AHMED & CO.— 

AE PLICANTS 
VETSUS 
Tas KARACHI PORT TRUST— 
OPPONENTS, 

Karachi Port Trust Act ( Bom. Act -VI of 1886), ss. 87, 
88-—Board of Trustees for Karachi Port, suits against— 
Limttation. 

The word ‘person’ in section 87 of the Karachi 
Port Trust Act technically includes and was intend- 
ed to include the Board. [p. 410, col, 2.3 

Sections 87 and 88 of the Karachi Port Trust Act 
do not distinguish suits against private individuals 
from suits against the Board, but section 87 deals 
with the limitation of suits against the Board 
or any servant or officer of the Board, while section 
88 defines the responsibility of the Board for acts 
of their officers and servants. [p. 410, col. 2.] 

Mr. 0. M. Lobo, for the Applicants. 

Mr. T. G. Elphinston, for the Opponents. 

JOUDGMENT.—This is an application un- 
der section 25 of the Provincial Small Causes 
Court Acts. 

in December 1912, a large consignment 
of molasses arrived in Karachi for the 
applicant, and, on being landed, were de- 
posited in the Import Yard. He commeno- 
ed to take delivery on the 7th Janvary, 
but a very large number of the 10,(00 
odd baskets continued to remain in the 
Port- Trust sheds:for a considerable time 
after the expiration of the five free days 
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allowed. Demurrage, at the ordinary rate, 
was demanded by the officers of the Trust 
and on the 13th January applicant paid 
Rs. 500 on protest, In response to bis 
application for a return of the money the 
Secretary replied on the 8th March 1913 
that he was not prepared to recommend 
a return of the money, and suggested an 
appeal to the Chairman. Onthe 9th May 
the Chairman wrote refusing to interfere, 
and mentioned that applicant might refer 
his grievance to the Board. On the 20th 
June 1918, the Board affirmed the decision 
of the Seoretary and Chairman. On the 
10th September 1918, applicant filed a 
suit in the Court of Small Causes olaiming 
Rs. 500 and interest, 

The only question dealé with in the 
judgment was, whether the snit was not 
time-barred under section 87 of the Karachi 
Port Trust Act. The Court held for reasons 
orally given that it was time-barred, and dis- 
missed the suit. 

Mr. Lobo contends that the word “person” 
in section 87 does not include the Board, 
and that the suit is not one for anything 
done or purporting to have been done 
in pursuance of the Karachi Port Trust 


Act, 1886. He suggests that section 88 
deals with suits against the Board, and 
section 87 with those against iudividuals 


acting within the scope of the Ast, and 
that the brief period of limitation prescribed 
by section £7 confers no special privilege on 
the Board. 

Sections 87 and 88 were taken from 
section 87 of the Bombay Port Trust Act, 
1879, the second paragraph of section 87 
and the laat one of sestion 88 being new, By 
section 3(3)of Bombay Act, III of 1886, which 
was in force when the Karachi Port Trust Act, 
VI of 1888, was passed, “person” is des 
clared to include “a company or association 
or body of individuals whether incorporat- 
ed or not,” and there can be no doubt 
that person” in section 87 technically 
includes, and was intended to inolude, 
the Board. Sections 87 and 88 do not dis- 
tinguish suits against private individuals 
from suits against the Board, but.sestion 
87 deals with the limitation of suits against 
the Board or any servant or officer of 
the Board, and section 88 defines the 
responsibility of the Board for acts of 
their officers and servants. The same 
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question was dealt with in the case of 
Frag Narain v, Karachi Port Trust (1) by 
‘Leggatt, A. J. C.,and again by myself in 
Ralli Bros. v. The Asiatic Steam Navigation 
‘Company (2), and in each case it was held 
that section 87 had application to suits 
against the Board. No instance has been 
brought to our notice of the contrary view 
having been expressed. 

The cause of action,if any, arose when 
the applicant paid the Rs. 500 under threat 
of having his goods detained. If the 
officers of the Board refused to deliver 
the goods without payment of the demurrage 
incurred, with the bona fide intention of 
acting in the performance of duties imposed 
by the Act, they would be entitled fo 
the protection of section &7. It has not 
been suggested that they acted under im- 
proper motives or outside the soope of their 
duties, 

Mr. Lobo has argued that the cause of 
action should be taken to have arisen in 
June 1913 when the Board refused to 
return the Rs. 500, but the refusal to return 
the money constituted no cause of aation 
unless there was an agreement, expressor 
implied, to return it, and such agreement is 
not alleged. 

l} would hold that the six months’ limit 
applies and dismiss the application with 
costs, 

Application dismissed with costs. 

f Application dismissed. 

(1) 10 Ind. Cas. 972; 4S. L. R. 236. f 

(2) Suit No. 412 of 1916. 


PRIVY COUNCIL. 

APPEAL FROM THE CaLcorra HIGH Coort. 
February 7, 1918. 
Present:—Lord Buckmaster, Mr. 
Ameer Ali and Sir Walter Phillimore, 

Bart. ; 
DEBENDRA NATH DAS— DEFENDANT 
— APPELLANT 
VETSUS 
BIBUDHENDRA MANSINGH BHRAM. 
ARBAR ROY (Minor) — PLAINTIFp— 


RESPONDENT. 
Bengal Tenancy Act (VIII of 1885), s. 5— Tenure- 
helder ov raiyat, test of—Area exceeding 100 bighas— 


Presumption that tenant is tenure-holder ~Purpose for 
which lease is granted—Cultivation by sub-lessee. 

Fixity of rent is no criterion for determination of 
the question whether a person is a tenure-holder or 
a rawat, fora tenure may be held ata fixed rent 
equally with a raiyati holding. [p. 418, col. 1.] 

In determining the status of a tenant, viz, whether 
he is a tenure-holder or a raiyat, two elements have 
to be borne in mind, first, the purpose for which the 
land was acquired, and, secondly, the extent of the 
tenure or holding. [p. 418, col. 1.] 

Defendant was assignee of a lease of over 100 
bighas of land granted by plaintiff's predecessor for 
cultivation, without any restriction as to the agency 
to be employed in such cultivation: 

Held, that under the circumstances of the case 
the presumption arising under sub-section (5) of 
section 5 of the Bengal Tenancy Act that the tenant 
was a tenure-holder and not a raiyat, since the aren 
exceeded 100 bigkas, was not rebutted by proof of 
the purpose for which the right of tenancy was 
originally acquired. [p. 413, col, 2.] 

Appeal from a decree of the Calcutta 
High Court (Sir Lawrence Jenkins, C. J., 
and Asutosh Mookerjee, J.), dated July 11, 
1913, reported as 27 Ind. Cas. 432, 
reversing a decree of Richardson, J í 

FACTS are sufficiently stated in their 
Lordships’ judgment. The sole question 
involved was whether the defendant- 
appellant was a tenureholder” or a 
“raiyat? within the terms of the Bengal 
Tenancy Act (VIII of 1885). Richard- 
son, J., held he was a Raiyat: the 
Letters Patent Bench of the High Court, 
that he was a tenure holder. Hence this 
appeal. | 

Mr. De Gruyiher, K. O. (with him Sir W. 
Garth), for the Appellant.— Act VIII of 1885 
has a classification into tenure-holders, under- 
tenure-holders and Raiyats. The purpose for 
which the land was originally granted is the 
most important of all tests in determining 
whether a person isa Raiyat. 

Durga Prcesunno Ghose v, 
(1). 

That case was before Act VIII of 1885, 
but it was followed in Laidley v, Gour Gobind 
Sarkar (2). ; 

The primary purpose here was cultivation 
by hired labour. It is unlikely the tenant 
meant to become a ftenure-holder, because 
if he were that, any person he put in would 
be a Raiyat and would have the rights of a 
Raiyat. 

The presumption under section 5, sub. 
section 5, that a tenant of over 100 standard 


Kalidas Dut 


` (1) 9C. L. R. 449. 
(2) 11 0. 501; 5 Ind, Deo, (x, 8,) 1093, 
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bighas is a tenure-holder prevailed in 
Gokul Mandar v., Pudmanund Singh (3), 
only because there was no evidence in 
that case that the purpose was to acquire 
Raiyat tenure. 

This suit purports to be brought under 
section 106 of the Act. The Record of 
Rights was prepared ander sections 101, 
102 and 105 and it was decided after due 
notice to respondent that appellant was a 
settled Raiyat at a fixed rent. In the draft 
record he was shown as a tenure-holder, 
but he lodged an objection, which was 
desided in his favoar. This sait has been 
brought only after final publication of the 
Record: it was then no longer maintainable: 
Section 106 only provides for disputes 
arising before final publication. 

l Lorp Boccmaster.—That point wag not 
taken in the Court below. It is undesirable 
the Board should entertain it. | 

It does not follow that because a point 
has not been taken below it osannot be 
raised here. 

{Their Lordships intimated that the pre- 
sent contention not being raised by appel- 
lant’s case was not open. | 

Sir Erle Richards, K. O., and Mr. O'Gorman, 
for the Respondents, were not called 
on, 


JUDGMENT, 


Mr, Ameer ALI, —The sole question involv- 
edinthis appeal is whether the defendant- 
appellantis a ‘tenure-holder” or raiyat as 
defined in the Bengal Tenaney Act (VIIT of 
188651, 

The defendant holds over 250 acres of 
land in the village of Goyalbank, forming 
part of the plaintiff's Zemindari in the 
district of Cuttack, under a lease granted 
by the prececessor of the plaintiff in 1901 
to one Gokulananda Chowdhury. In 1907 
Gokulananda assigned the lease to the defend- 
ant. 

The land covered by the lease becama 
about the same time the subject of “Record 
of Rights” proceedings instituted by Govern- 
ment under Chapter X of the Ast. 

These proceedings are taken by the 
Revenue Authorities before special officers 
for the ascertainment and record of all 
rights csonnested with the land within 


(3) 29 I. A. 196; 29 C, 707; 6 ©. W, N. 825; 4 Bom. 
L, R, 793; 8 Sar, P, O, J. 323 (P. C,), 


the ambit of the enquiry. At the initial 
stage of the proceedings the defendant was 
entered as a ‘tenure-holder,” but subse- 
quently on his objection the Assistant 
Settlement Officer recorded him as “a settled 
raiyat at a fixed rert.” 

The present suit has been brought under 
the provisions of section 106 on behalf of 
the Zemindar for rectification of the entry 
by recording the defendant as a tenure- 
kolder.” The suit was first heard by the 
Settlement Oficer, who upheld the plaint- 
iff’s contention as to the status of the 
defendant, and his decision was confirmed 
on appeal by the Special Judge of Cuttack. 
The defendant then preferred a second 
appeal to the High Court of Caleutta, 
which came for hearing before Richardson, 
J. The defendant renewed before that 
learned Judge his contention that under 
the terms of his lease he was entitled to 
be classed as a raiyat. Richardson, d., 
accepted his contention and reversed the 
order of the Special Judge, the effect of 
which was that thé entry in the Record 
of Rights remained as made by the Assistant 
Settlement Officer. 

An appeal was thereupon preferred by 
the respondent under section 15 of the 
Letters Patent, which came on for hearing 
before two Judges of the High Court, 
Jenkins, ©. J., and Mookerjee, J., who, 
differeing from Richardson, J., held, in 
soncurrence with the Settlement Officer 
and the Special Judge, that the defendant 
was a ftenure-holder. They accordingly 
reversed the order of that learned Judge, 
and restored the decree of the lower 
Courts for the rectification of the entry in 
the Reeord of Rights, 

The present appeal to His Majesty in 
Council, which forms the sixth stage of 
this litigation, is an indication not merely 
of the persistency of the defendant, but 
also of the valuable rights that are attashed 
to his claim, for, if hebe a tenure-holder, 
persons holding under him would have tha 
status of 7aiyats and would be entitled to 
acquire, after a certain eflux of time, the 
right of occupancy under the Act. Whereas, 
if he be a razyat, those persons would 
only be under-raiyats, without the privileges 
or security afforded by the Act to racyats. . 

For the purposes of the Tenaney Act, 
tenants are classed under three heads, VEZ., 
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tenure-holders, ratyats and wunder-razyats, 
that is to say, tenants holding, whether 
mediately or immediately, under razyuts. 
Ratyats, again, are divided into three sub- 
classes, č. e„ (a) ratyats holding at fixed 
rates, (b) oscupancy raiyats, and (e) non- 
occupancy raiyats. The defendant has been 
entered as a settled raiyat at a fixed rent, 
evidently on the ground that under the 
lease the rent payable by him is per- 
manently fixed. But it is to be observed 
that fixity of rent is no oriterion for the 
determination of the point at issue, for a 
tenure may be beld at a -fixed rent equally 
with a raiyati holding. The question must, 
therefore, be decided on other considera- 
tions. 

Sub-sestion (1) of section 5 defines a 
tenure-holder to mean:— 

“Primarily a person who has acquired 
from a proprietor or from another tenure- 
holder a right to hold land for the 
purpose of collesting rents or bringing it 
under cultivation by establishing tenants 
on it, and ingludes also the sucaessors-in- 
interest of persons who have acquired such 
aright.” 

And a rayat is-defned to mean:— 

“Primarily a person who has acquired 
a right to hold land for the purpose 
of cultivating it by himself, or by 
members of his family or by hired servants, 
or with the aid of partners, and includes also 
the successors-in-interest of persors who have 
acquired such a right,” 

Sub-sestion (4) provides certain rules for 
determining whether a tenant isa tenure- 
holder” or “raiyat.” Clause (b) is important: 
it says: “The Court shall have regard to 
the purpose for which the right of tenanoy 
was originally acquired.” Sub-section (5) 
is equally important. It- provides that 
where the area held by a tenant exceeds 
100 standard bighas (a little over 33 
acres) “the tenant shall be presumed 
to be a tenure-holder until the contrary 
is proved.” In determining the status, 
therefore, of a tenant, vz, whether he 
is a tenure-holderor a ratyat, two elements 
have to be borne in mind, firstly, the pur- 
pose for which the land was acquired, 
and, secondly, the extent of the tenure or 
holding. A close examination of the 
definition clauses makes it ‘quite obvious 
that both these elements are clusely inter: 


related. The law assumes the rayat to 
be the actual cultivator of the soil, either 
by his own labour or the labour of 


` members of his family or by hired labourers 


and it assumes also that ordinarily a 
larger area than 100 bighas would make 
cultivation by the personal agency of the 
tenant improbable. The presumption provided 
in sub-section (5) of section 5 is founded 
on that hypothesis. 

In the present case, the land held by 
the defendant amounts to more’ than 250 
acres; the statutory presumption certainly 
applies to him. He seeks to rebut it 
by referring to the purpose for which the 
lease was granted. The terms of the doou- 
ment have been carefully examined by 
the Settlement Officer, the Special Judge, 
and the High Court. Their Lordships wil), 
therefore, sonfine their remarks to its 
general features. It is an ordinary reclama- 
tion lease; it leases the land permanently 
to the lessee at a fixed rent to cultivate 
the same, after making it fit for cultivation 
at his own expense and by his own 
efforts. In other words, he isto reclaim 
the land at his own expense and bring 
it under cultivation. The sixth clause makes 
this quite clear. It says: — 

“You shall, by reserving water and raising 
bandhs (on the land leased), make it fit 
for cultivation according to your will, and 
shall hold the same by cultivating it or 
having it cultivated, and you shall be 
competent to make such other arrange. 
ment or adopt such other convenient steps 
as you consider necessary for cultivating 
the same.” 

The employment of the agensy for the 
cultivation is left entirely to the option 
of the lessee; the land was leased for 
cultivation, that is, for agricultural pur- 
poses, but the agency to be employed is 
to be determined by the lessee; he has 
the power to establish raiyafs or under- 
lease it to others or cultivate it himself, 
if he ean. It cannot be seid that the 
purpose is, primarily or otherwise, that 
the demised land should be cultivated by 
his personal agency. At the best, the lease 
may be said to be equivocal. In their 
Lordships’ opinion, the High Court and 
the lower Courts were perfectly right to 
look to the attendant cirsumstances to 
judge of the purpose for which the leage 
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was acquired and to determine the status 
of the defendant. Apart from the fasts 
appearing in the lease to which the learned 
Judges of the High Court have referred 
as indicating that the land was being taken for 
purposes other than that of personal and 
direct cultivation as a ratyat, there is the 
outstanding circumstance that the land 
was leased to a man of means, who appears 
to be a resident of another place, for the 
purpose of reclamation and rendering fit 
for cultivation, the agensy to be employed 
for carrying on the oultivation being left 
to his discretion. 

Their Lordships think that the presump- 
tion under section 1038, on which the 
defendant relies, that an entry ina Racord 
of Rights finally published “shall be presumed 
to be correct until it is proved by evidense 
to be incorrect,” is fally rebutted by the 
circumstances to which the Courts in India 
have referred in arriving at the conclusion 
that the defendant was a tenure-holder and 
not a rayat, 

Their Lordships are of opinion that this 
appeal should be dismissed with costs and 
that they will humbly advise His Majesty 
accordingly. 

Appeal dismissed 

Solicitor for the Appellant Mr, E. Delgado. 

Solicitor for the Respondent: The Solicitor, 
India Office. 


MADRAS HIGH COURT. 
APPEAL AGAINST ORDER No. 113 or 1917, 
November 15, 1917. 
Present: ~Mr. Justice Sadasiva Aiyar 
and Mr. Justice Bakewell. 
A. BHARADWAJA MUDALIAR— 
Derenpant No, 1—APPELLANT 
VETSUS 
ARUNACHALLA GURUKKAL AND OTHERS 
—PLAINTIFES AND Derenpants Nos. 2 to 4—~ 


RESPONDENTS, 

Limitation Act (IX of 1908), Sch. I, Arts. 36, 62 
102—‘Wages’, meaning of—Archaka of temple, 
claim by, for salary and perquisites—Limitation ~ 
—Jurisdiction of Small Cause Court~—Provincial 
Small Causes Courts Act (IX of 1887), Art. 18. 

A suit to recover an amount alleged to be due to a 


hereditary archaka of a temple as the dues of his 
office falls under Article 18 of the Schedule to the 
Provincial Small Causes Courts Act. [p. 415, col. 2.] 

Subraya Acharya v. Kesava Upadhya, 31 Ind. Cas. 
206; (1915) M. W. N. 846, followed. 

If any portion of a claim is not cognizable by 
a Small Qause Court, the whole claim should be 
brought in the regular Court. [p. 415, col. 2.] 

Mulambath Kunhammad v. Acharath Parakat, 38 
Ind, Cas. 373; 31 M. L. J. 827 at p. 829; 5 L. W. 472, 
followed. 

The term ‘wages’ in Article 102 of the Limitation 
Act is a very general term; although it is usually 
used in connection with daily wages, it also includes 
the wages paid as monthly salary. lp. 416, col. 2.] 

A. claim, therefore, for the salary and perquisites 
of office by the archaka of a temple, whose position 
is essentially that of a servant under the temple 
trustee, is governed by Article 102 of the Limita- 
tion Act. [p. 416, col. 1.] 

If the perquisites are received from third persons, 
they are not wages and if theclaim is for their 
recovery from the trustee asin tort, Article 36 and 
not Article 102 will apply. [p. 416, col. 1.] 

Appeal against the order of the Court of 
the Subordinate Judge, North Areot, in 
Appeal Sait No. 100 of 1916, preferred 
against the decres of the Court of the 
District Munsif, Tiruvannamalai, in Original 
Suit No. 616 of 1915. 

Messrs. T, Narasimha Atyangar and N. S. 
Rangaswami Aiyangar, for the Appellant. 

Mr, K. Bashyan Iyengar, for the Respond- 
ents, 

JUDGMENT. 

Sapasiva A1IYAR, J.—The Ist defendant is 
the appellant. The appeal is against the order 
of remand passed by the Appellate Court 
which held that the plaintiff’s suit was not 
wholly barred by limitation, the Court of 
first instance having held otherwise and 
dismissed the suit. 

The material allegations in the plaint are 
as follows:— 

(a) The two plaintiffs (father and son) 
are the hereditary Archakas of the famous 
temple at Tiruvannamalai. The lst defend- 
ant-appallant before us is the trustee of the 
temple. The 3rd defendant is the temple 
Peishkar, Tho Ist defendant in June 1912 - 
suspended the plaintiffs from office, The 
3rd defendant intimated this fact to the 
plaintiffs on 19th Jane 1912 and the suspen- 
sion of the plaintiffs lasted till 3rd July 1912. 

(b) The plaintiffs contend that the suspen- 
sion order was illegal and unjust and that 
the 3rd defendant maliciously made mis- 
representations to the Ist defendant and 
made the Ist defendant pass such an unjust 
order, 
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(c) The 4th defendant discharged the 
duties of the office during the 14 days 
during which the plaintiffs remained under 
suspension. 

The plaint concluded for the following re- 
liefs:— 

(1) Pay for the days of suspension, 
Rs. 4-14.4. (2) The value of perquisites 
from other sources during such period, Ks. 25. 
(3) Damages for mental distress, loss of 
dignity, ete., Rs. 50. Total Rs. 79-14-4, 

The District Munsif dismissed the suit, 
applying Article 36 of the Limitation Act 
which allows two years fora suit for com- 
pensation for any malfessence, misfeasance or 
non-feasance independent of contract and not 
specially provided for. The suit was brought on 
28th June 1915, the cause of action having 
risen on 19th June 1912, more than 2 
years before the suit was brought. The 
plaint was filed on theday on which the 
Tiruvannamalai District Munsif’s Court 
opened after the summer vacation and if 
the limitation period of three years under 
Article 62 or Article 102 applied, the claim 
for at least Rs. 4-14-4 (the pay) was not 
barred. If Article 120 applied (which provides 
6 years) to theclaim for pay, then also the 
Distsict Munsif was not justified in dismiss- 
ing the whole claim as barred. 

The Subordinate Judge, in appeal, held 
that Article 120 applied so far as the claim 
for the pay (Rs. 4-14-4) and the perquisites 
(Rs. 25) against the defendants Nos. 1 to 8 
was concerned. As regards the claim againat 
the 4th defendant (the locum tenens during 
the plaintiffs’ suspension) the Subordinate 
Judge was inclined to apply Article 62 (and 
only in the alternative Article 120), the 4th 
defendant having “constructively received” 
the ‘money’ made up of the pay and the 
perquisites “for the plaintifi’s use.” So far as 
the claim for Rs. 50 was concerned, that is, the 
compensation for mental distress, loss of 
dignity, etc., he held that Article 36 applied 
and concurred with the District Munsif in 
dismissing that portion of the claim as 
barred. He then remanded the suit for dis- 
posal in respect of the claim for Rs. 29-14.4. 
The contention for the defendant, the only 
appellant before us, on appeal is that the 
whole claim including the claim for salary 
and perquisities is a claim for damages for 
fort and not fora breach of contract, and 
hence Article 36 alone applied and a suit even 


for this portion of the claim was barred by 
limitation. 

A preliminary objection was taken by the 
respondents to the appeal on the ground 
that the suit was of a Small Cause nature 
and of the value of less than Rs. 500. 
We overruled it, following the decision 
of Srinivasa Aiyangar, J., in Subraya 
Acharya v. Kesava Upadhya (1), where 
the learned Judge held that a suit to 
recover an amount alleged to be due toa 
hereditary Archaka as the dues of his 
office falls under Article 13 of the Schedule 
to the Provincial Small Causes Courts Act. 
If any portion of a claim is not cognizable 
by a Small Cause Court, the whole olaim 
ought to be brought in the regular Court. 
See Mulambath Kunhammad vy. Acharath 
Parakat (2). 

I shall now consider the question cof limita- 
tion. The suit in the case reported as 
Subbier v. Ranga diyangar (8) was brought 
by a hereditary Stanikam  office-holder 


against the Dharmakartha for the re- 
covery of emoluments wrongly withheld 
between the date when the plaintiff 


brought a former suit for the recovery 
of the office against the trustee and the 
date when he recovered possession of the 
office in execution of the decree in that 
suit. The relevant portion of the judgment 
is very short and is as follows:— 

“We are unable to agree with the 
contention that Article 36 ofthe Limitation 
Act applies. The case is not specifically 
provided for, and in our opinion somes 
under Article 102.” 

I think that neither Article 386 nor 
Article 102, which are very generally 
worded Articles, should be applied if any 
other more specifically worded Article 
applies to a case. Article 102 applies to 
suits for “wages not otherwise expressly 
provided for in this Schedule.” ‘Wages’ is 
a very general term; though it is usually 
used in connection with daily wages, it 
also includes the wages paid as monthly 
salary. [See Kaldchurn Mitter v. Mahomad 
Seleem (4)i. Article 4 which prescribes a 


(1) 31 Ind. Cas. 206; (1915) M. W. N. 846. 

(2) 88 Ind, Cas. 373; 31M. L, J. 827 at p.829; 6 
L, W. 472. 

(3) 9 M. L. J. 163. 

(4) 6 W. R. 33 (Civ, Ref) 
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period of limitation of 6 months applies to 
wages apcraing due under the Employers 
and Workmen Act; Article 7 prescribing one 
year applies to wages of household 
servants, artisans or labourers not provided 
for by Article 4; Article 101 for a seaman’s 
wages and prescribes a limitation period of 
three years. The plaintiffs claim in this 
case does not fall under any of the three 
Articles. It, therefore, clearly falls under 
Article 102. The plaintiff is the servant 
of the temple paid in monthly wages, 
though a hereditary servant. In Seshadri 
Atyangar v. Ranga Bhattar (5) Benson 
and Sundara Aiyar, JJ., say at page 633 *: 
“The position of an Archaks, though be 
may have a hereditary tenure in the 
office, is, in our opinion, essentially that 
of a servant. The trustee is the representa- 
tive of the temple and the Archaka 
must be subject to his disciplinary 
authority.” So far, therefore, as the claim 
for the pay Rs. 414-4 due to plaintiff 
is concerned, I think that Article 102 
applies and the suit is, therefore, not barred 
by limitation. As regards the perquisites 
(Rs. 25), if they are payable by the 
temple they are part of the wages (that 
is, remuneration for work done and pay- 
able by a master to his servant) and 
the claim for them as against the defend- 
ants Nos. 1 and 2, trustees, also falls under 
Article 102, If the perquisites are received 
from third persons, they are not wages, 
Article 102 will, therefore, not apply and 
the plaintiff’s claim as against the defendants 
Nos. 1 and 2 will bein tort and Article 36 
might apply. 

As regards the 3rd defendant (the temple 
peishkar) there is either no cause of action 
against him or the claim against him falls 
under Article 33 and it is, therefore, barred. 


As regards the 4th defendant if Article 
62 applies, that is, if it could ba held that 
he received the plaintiff’s salary and per- 
quisites for the plaintiff’s use [see Sankunnz 
Menon v. Govinda Menun (6)], the claim 
against him for such salary and perquisites 
is not barred. I shall not finally deside 


just now whether, in law, it could be so held. 
(5) 10 Ind. Cas 548; 35 M. 631; 21 M. L. J, 580; 10 
M. L. T. 14. 
(6) 14 Ind. Cas, 254; 11 M. L. T. 823; (1912) M. W. 
N. 516; 22 M, L. J. 485; 37 M. 381. 
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In the result, I would modify the order 
of remand by sonfining it to the plaintiff’s 
claims against the defendants Nos. 1, 2and 3 
alone. The appeal has substantially failed ` 
againet the contesting respondents. The 
Ist defendant (appellant) will, therefore, 
pay the plaintiffs (contesting respondents) 
costs in this appeal. 

BAKEWELL, J.—I agree. 

Order modifed. 


M. €; P. 


CALCUTTA HIGH COURT. 


. APPEAL From APPELLATE Decree No. 1175 


or 1917, 
April 8, 1918. 
Present: —Mr. Justice Teunon and 
Mr. Justice Newbould. 
BRAJENDRA KUMAR ROY CHOW- 
DHURY AND OTHERS— APPELLANTS 
versus 
SARAJENDRA NATH SAHA AND OTHERS—- 


RESPONDENTS. 

Res jadicata—Landlord and tenant—Hx parte decree 
as to rate of rent, whether res judicata on question of 
rate of rent annually payable. 

An ew parte decree in a vent suit, allowing the 
plaintiff’s claim atthe rate of rent alleged in the 
plaint, does not operate so as to render the question 
of the vate ofrent annually payable res judicata 
unless there was a prayer in the plaint for a declara- 
tion as to the rate of rent as part of the substantive 
relief claimed. jp. 417, col. 1.) 

Appeal against the decree of the Sab- 
ordinate Judge, Dacca, dated the 23rd 
of February 1917, modifying that of the 
Munsif, Dacca dated the 3lst July 1916. 

Babu D. N. Chakerbutiy, and Babu Suresh, 
Chandra Talukdar for Babu Rajendra Chandar 
Guha, for the Appellants 

Babu Sib Ohander Palit, for the Re- 
spondents, 

JUDGMENT.—This appeal arises out of a 
suit for arrears of rent of a certain Sikmi 
Taluk. The plaintiffs who are the re- 
spondeuts before us claimed rent at the rate 
of Rs. 1383-14113 gandas, while the 
defendants-appellants contended that the 
rent annually payable is Rs. 4-0-32 gandas. 

Both Courts have found that the true 
rent is Rs, 4-0-34 gandas, but differing from 
the Court of first instance the learned 
Subordinate Judge has held that the deoi- 
sion in @ previous rent suit between the 
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- parties operate as resjudicata and has, there- 
fore, decreed the claim of the plaintiffs- 
landlords in full, 

The previous rent suit was for the arrears 
of the years 1812—13l4'and of the first 3 
kists"of the year 1315. In the plaint and 
also in the account annexed to the plaint the 
rate of rent was alleged to be Rs. 13-14-114 
gandas and on this footing a sum of 
Rs. 52.2-138-2-2 was claimed as the 
rent due. The defendants, who were recent 
purchasers of the Sikmi, filed a written 


statement but subsequently failed to appear,- 


with the result that the claim was decreed 
in full ev parte. In the written statement 
filed the defendants denied liability but did 
not take any explicit objection to the rate 
` of rent alleged. It further appears that 
after decree the decretalamount was realised 
in execution proceedings from the judgment- 
debtors. 

The question for our determination in 
this appeal then is, whether in the cir- 
cumstances we have seb out the previous 
decree operates so as to render the ques- 
tion of the rate of rent annually payable 
ves Judecata between the parties.. 

On this question many decisions of this 
Court haye been cited, and we are not 
prepared to say that they san all readily 
be reconciled. But for the purposes of our 
decision if is sufficient to say that we. are 
unable to draw any distinction of sub- 
stance between the present case and the 
caso of Madhusuden Shaha Mundul v. 
Brae (1), desided by the Full Court on 
the 27th of February 1889 and reported 
as Madhusudan Shaha Mundul v. Brae (1). 
There, as here, there was in the plaint a 
statement of the alleged rate of rent, but 
there, as here, there was no prayer for a 
declaration as to the rate of rent as part 
of the substantive relief claimed. 

We, therefore, hold that the prior er parte 
desres does not operate as res judicata, 
and on this view we set aside the decree 
of the Subordinate Jndge and restore the 
decree of the Munsif. This appeal is 
agcordingly decreed with costs both in this 
Court and in the Court of first appeal. 


Appeal decreed, 
(1) 16 €. 300 (E, B,); 8 Ind. Dec, (N. s.) 197. 


24 


INDIAN CASES, 


417 


MADRAS HIGH COURT. 
Seconp Civin APPEAL No. 1274 or 1916, 
November 23, 1917. 
Present:——Justice Sir William Ayling, KT., 
and Mr. Justice Phillips. 

N, VENKATACHARI—Ptaintirr— 
APPELLANT 
versus 


RAMALINGA TEVAN AND ANOTHER-— 
Da FENDANTS—RESPONDENTS. 

Contract Act (IX of 1872}, s. 74-—-Lease—Deposii~ 
Forfeiture of deposit in event of breach—Interest, 
claim for, at 24 per cent, per annum from date of suit- 
Penalty. 

Under a rental agreement executed by the defend. 
ant to the plaintiff the latter deposited 6 months’ 
rent as advance, stipulating for its forfeiture in 
case of breach by him of the ternis of the lease. In 
a suit for rent due and fora declaration that the 
deposit had been forfeited in accordance with the 
defendant's undertaking under the lease and for 
interest at 24 per cent. per annum from date of suit: 

Held (1) that section 74 of the Contract Act was 
not applicable to the forfeiture of deposit and that 
the a for forfeiture was not a penalty; [p. 418, 
col. 1. 

(2) that the claim for interest at 24 per cent. per 
annum from date of suit was penal and sheuld be 
disallowed. [p. 418, col. 1.] 

In determining whether the amount stipulated to 
be forfeited is in the nature ef a penalty, the Court 
must be guided by the reasonableness or unreasonable- 
ness of the amount. [p. 418, col. 1.] 


Second appeal against the decree of the 
Court of the Subordinate Judge, Coimbatore, 
in Appeal Suit No. 29 of 1916 (Appeal 
Suit No. 8 of 1916, on the file of the 
District Court, Coimbatore), preferred against 
the decree of the Court of the Additional 
Distriot Munsif, Coimbatore, in Original 
Suit No. 287 of 1915 (Original Suit No. 
31 of 1915, on the file of the Court of the 
District Munsif, Coimbatore). 

Messrs. T. Narasimha Atyangar and K. 


S, Krishnaswamt Atyangar, for the Appel- 
lant. 
Mr. T, Ramachandra Row, for the Res 


spondents. 


JUDGMENT.—Plaintifi’s suit is for ar- 
rears of rent and” for a declaration that 
the amount deposited by defendarts under 
the rental agreement has been forfeited. 
It is in effect a suit for rent coupled 
with a claim for the damages provided 
in the contract, if a forfeiture of a 
deposit can be styled damages. Both the 
lower Courts appear to have treated the 
suit as one for damages alone and have 
allowed the defendants to set off the 
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amount deposited by them under the rental 
agreement against the rent due, although 
no set-off was pleaded in the written 
statement ani not only has the lower 
Appellate Court awarded nothing by way 
of damages for breach of contrast, but has 
mulcted the plaintiff in the costs of the suit. 

We think they were wrong in the view 
that they took ‘and in applying the 
ruling in Vellore Taluq Board v, 
Gopalasami Naidu (1) in support of it. It 
was clearly held by a Full Bench in 
Natesa <Atyar v. Appavu Padayachi (2) 
that in the case of a sale, section 74 of 
the Contract Act was not applicable and 
that a stipulation for forfeiture in case of 
-breach is not a penalty. The same view was 
held by Seshagiri Aiyar, J., in the case of a 
lease, Orr v. Chitha Chinna Yegappa Chetty (3), 
and it is not contended before us that 
any distinction can be drawn between 
the case of a sale and that of a lease. 

In determining whether the sum of 
Rs. 150 agreed to be forfeited was a deposit 
or not, we must be guided by the 
reasonableness or unreasonableness of the 
amount. The point has not been considered 
‘by the lower Courts, but, taking all the 
circumstances into consideration, we must 
certainly bold the amount to be reasonable, 
being, as it is, one-half year’s rent in a 
rental agreement for 5 years. Following 
the Full Bench ruling in Natesa Atyar 
y, Appavu Padayachi (2), we think plaintiff 
ig entitled to retain the deposit. 

Plaintiff is also entitled to his rent, and 
that is not disputed. 

Plaintiff has made a further claim, ti. e., 
for interest at 24 per oent. from date of 
‘suit until realisation. This is clearly in the 
‘nature of a penalty and as his Vakil 
says he does not press the claim, we 
‘disallow it, and reduce the rate to 6 per 
cent. The second appeal is accordingly 
_allowed and plaintiff will have a decree 


as prayed for, except in regard to the 
penal interest claimed with costs 
throughout. 
Appeal allowed: 
Decree varied, 
M, C. P. 


(1) 26 Ind. Cas. 226; 38 M. 801; 17 M. L. "Ti, 84, 

(2) 19 Ind, Cas. 462; 3R M. 178; 13 M. L. T. 391; 
(1913) M. W. N. 34]; 24 M. L. J. 488. 

(2) 28 Ind. Cas. BIR; (1915) M. W. N. 249; 17N. 
‘L. T.-229. 
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PATNA HIGH COURT. 
APPEAL FROM APPELLATE Decree 
No. 446 or 1917. 

March 6, 1918. 

Present:— Mr. Justice Jwala Prasad. 
DEONATH MISRA AND oTeERs— 
PLAINTIFES— APPELLANTS 
versus 
AMAR SINGH AND anotaer—Derenpants— 
RESPONDENTS, 

Bengal Tenuncy Act {VIII of 18865}, ss. 116, 181— 
Khudkasht, whether zerait—Jagir, whether service 
tenure, 

Khudkasht does not necessarily mean zerail or 
private lands of the proprietor within the meaning 
of <i 116 of the Bengal Tenancy Act. [p. 419, 
col, 1. 

The words “jagir khudkahst land” do not necessarily 
mean a service tenure within the meaning of section | 
131 of the Bengal Tenancy Act. [p. 419, col. 1.] 

Appeal from a decision of the Additional 
District Judge, (Gaya, dated the 80th 
January 1917. 

Mr. Katlaspaiz, for the Appellants. 

Mr. Sita Nandan Roy, for the Respondents, 


JUDGMENT.—This appeal arises out of 
a suit brought by the plaintiffs to recover 
possession of the land in dispute from the 
defendants, on the ground that the- said 
land is the plaintiffs’ private or zerazt land 
and that the lease on the basis of which 
the defendants held the land has expired. 
The defendants-respondents on the other 
hand claim to hold the land as occupancy 
tenants thereof. It is not disputed that 
the defendants were inducted on the land 
by virlue of two leases, first, dated the 
15th August 1904, which expired in 1314 
and the second, dated 2nd September 1912, 
which expired in 1322. Both the leases 
were for three years. The plaintiffs’ case 
is that the land was held khas in the 
interval, z.e., between 1815 to 1319. The 
present suit was instituted after the expiry 
of the secord lease. The Courts below 
have held and it is not disputed in this 
Court that the defendants are settled racyats 
in the village and their status has also 
been so recorded in the survey papers, 
The Courts below have also held that the 
lands in dispute are not the zerait land of 
the plaintiffs and that hence the defendants 
have acquired occupancy rights in the said 
lands, although they were brought on the 
land by means of a temporary lease. The 
finding of the Court below regarding the 
character of the land as being not zeriat 
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has been disputed by the appellants in this 
Court. The contention rests upon the 
description of the land in the kabuliyat as 
khudkasht land. The oral evidenca of the 
plaintiffs as to the kiudkasht and the 
zerazt being synonymous has been disbelieved. 
No authority has been shown as to khudkasht 
necessarily meaning zerazt or private lands 
of the proprietor. Such a description, 
namely, khudkasht in the lease referred to 
in Ajodhya Prosad Singh v. Ram Golam 
Singh (1) was not accepted as sufficient 
to mean that the land was tbe zeruit 
land. The word ‘khudkasht’ does not occur 
in section 116 of the Bengal Tenansy Act, 
whera the words expressly “mentioned are 
khamar, nij, nt}-jote zerait, str or khamat, 
as denoting the proprietor's private lands. 
It cannot, therefore, be accepted without 
any express authority thatthe sword khud- 
kasht necessarily means ‘zerait’. This 
contention of the learned ` Vakil for the 
appellants, therefore, fails, 

The survey record of right has entered 
the land as the kayemi or-ocoupancy hold- 
ing of the defendants and the Courts below 
have concurred in the finding that the 
entry is correct. The only ground upon 
which the decree of the Court below is 
assailed is that the land in dispute forms 
part of the jagir lands of the plaintiffs 
and as such it was a seryice tenure and 
hence under section 181 the defendants 
could not acquire an occupansy right in 
this land. It is true that the land in the 
kabuliyat bas been described asthe “Jagir 
khudkasi.t land.” The plaintiffs have also 
described it at one place as their exclusive 
jagirdart land and at another place as khud- 
kashi jagir land. It must, therefore, be 
accepted that the land was known as sagir 
khudkasht land of the plaintiffs, but there 
is nothing to show on the record that 
this was a service tenure as mentioned in 
section 181, Hence the section has no ap- 
plication. 

It is not asserted that the land was a 
ghatwalt tenure. A jagir tenure may be a 
service tenure or may be an ordinary 
tenure or holding. Appendix IV, which 
contains a list of tenures or holdings, 
attached to Finucane and Amir Ali’s 
Bengal Tenancy Act, page 568. Apart 


(1) 4 Ind. Cas. 529; 18 0. W, N. 661. 
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from what has been saidin that appendix, 
personally I am of opinion that the jagir 
tenure is not necessarily a service tentre, 
This was not fhe point taken in the 
Courts below and as a matter of fact this 
is not tbe basis of the claim of the 
plaintiffs. Although the land is desoribed 
as jagir in paragraph l of the plaint it 
was meant nothing more than a mere 
description of the land.’ This was not the 
ground upon whish the claim was based. 
Having failed upon the principal grounds 
taken in the grounds of appeal, the learned 
Vakil with admirable ingenuity has tried 
to apply section: 181 on account of the 
mention of the word ‘jagir’ in the lease 
and in the pleadings. He certainly would 
have been entitled to win the case, provided 
the word “jagir” was mentioned in sestion 
181 of the Bengal Tenancy Act or there 
was a clear authority showing that the 
general acceptance of the word ‘jagir’ was 
that it wasa seryice tenure. 

For the reasons given above the appeal 
must fail. The appeal is, therefore, dismised 
with costs, 

Appeal dismissed, 





MADRAS HIGH COURT. 
Seconp Civic Appear No. 1949 or 1916. 
December 14, 1917. 
Present: —Mr. Justice Seshagiri Aiyar and 
Mr, Justice Napier. 
ANKALAMMA —P taIntirr— 
AFPELLANT 
VETSUS 


BELLAM CHENCHAYYA AND orssxs— 


DEFENDANTS— RESPONDENTS. 

Hindu Law — Joint family—Bond executed to manag 
er—Payment to one of several heirs, whether discharges 
promisor-—Payment to one of co-hetrs of promisee, effect 
of—Contract Act (IX of 1872), s. 2—‘Promisee’, 
meaning of. 

Payment toone of the co-heirs of a promisee under 
a bond would not discharge the promisor from his 
liability. The same considerations govern payments 
made to a junior member of a Hindu family during 
the lifetime of its manager in whose favour the bond 
was executed, [p. 421, col. 2.] 

A payment made to one of the sons of a promise 
under a bond, while the latter is undergoing a sen- 
tence of transportation and there are other sons of 
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the promisee alive at the time, does not discharge the 
bond. [p. 42], col. 2.] 

Sheikh Ibrahim v. Rama diyar, .0 Ind. Cas. 874; 35 
M. 685; 2t M. L J. €08, 1911) 1M. W. N. 44% and 
Mannara Annapurnamma v, Uppala Akkayya, 19 Ind. 
Cas. 12; 36 M. 544; 13 M. L T. 268; (1913) M. W. N. 
928; 24 M. L J, 833, distinguished. i 

Prima fucie the word ‘promisee’ in section 2 of the 
Contract Act means, in reference to bonds, a person 
in whose favour the document is executed. 
col. 2; p. 421, col. 1.] 

Where money has been advanced by the manager 
of a joint family the other members do not become 
co-promisees with him. [p. 421, col. 1.] 

A. person who has an interest in bonds or securities 
standing in the namo of another is not a co-promisec 
with him, [p. 421, col. 1.] 

Second appeal against the decree of the 
Court of the Temporary Subordinate Judge, 
Cuddappa, in Appeal Suit Ne. 87 of 
1916, preferred against the deoree of the 
Court of the District Munsif at Prodattur, 
in Original Suit No, 647 of 1910, 

Messrs. M, O. Parthasarathy Aiyangar and 
M. O. Tirumalackariar, for the Appellant. 

Mr, A. Narastmhachariar for Mr. V. F, 
Srinivasa Atyangar and Messrs. Venkatasubba 
Row and Radhakrishnayy2z, for the Raspond- 


ents. 


JUDGMENT.—The bond sued on was 
executed to the father of the lst plaintiff. 
The Ist plaintiff's ease was that it was 
assigned to him by the father. After filing 
the suit he died and the 2nd plaintiff is 
his legal representative. The lst defend- 
ant is the son of the mortgagor, Defend- 
ants Nos. 2 to il are the alienees of some of 
the properties mortgaged. The 12th defend- 
ant i the eldest son of the mortgagee. 
The defendants pleadea that the mortgage 
bond was discharged by the payment made 
to one Chinna Narayana Reddi. This 
Chinna Narayana Reddi was another son 
of Byreddi Venkata Reddi, the original 
mortgagee. In the written statement, the 
case for the defence was that, in a parti- 
tion between the father and sons, this 
bond fell to the share of Chinna Narayana 
Reddi and that after it came to him, 
there was a complete discharge of the 
obligation under the bond, 

The District Munsif gave a deoree to 
the plaintiff. In appeal, afterremand in 
which the District Judge asked for sectain 
findings upon some subsidiary issues, the 
Subordinate Judge, who heard the appeal, 
finally’ has come to the conclusion that the 
payment to Chinna Narayana Reddi dis- 
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charged the Ist defendant from liability 
and that the plaintiff is not entitled to 
claim anything under the bond. The facts 
found are (a) that Venkata Reddi was 
alive at the time that the alleged pay- 
ment was made to Chinna Narayana Reddi, 
Venkata Reddi and his son, the 12th de- 
fendant, were sentenced to transportation 
for life somewhere near 1880 and the dis- 
charge is alleged to have been in the year 
1&83,. At that time the father is alleged 
to have given a power-of-attorney to a 
person called Narayana Reddi. (b) It is 
further found that there was no partition 
as alleged by the defendants. The District 
Munsif bas stated that there was no al. 
legation that Chinna Narayana Reddi was 
the manager of the family and that it was 
not sought to establish it before him. In 
this Court an attempt was made both by 
Messrs. Narasimha Chariar and Radha. 
krishnayya to show that Chinna Narayana 
Reddi was actually managing the family 
affairs. But the cireumstances mentioned 
by the Subordinate Judge negative any such 
presumption. After the father and the 
eldest son were convicted and sentenced 
to transportation for life, apparently every 
member of the family was endeavouring to 
get as much family property as possible - 
into his own hands. In these circumstances, 
it is unlikely that any one of the members 
was looked up to as the managing member 
of an undivided family. 

On these facts, the question of law for 
decision is whether the payment to Chinna 
Narayana Reddi could discharge the Ist 
defendant from liability. Chinna Narayana 
Reddi was undoubtedly not a promisee, 
The learned Vakils for the respondents 
argued that, as the money was advanced 
by the father while the family was still 
undivided, every member of the family 
must be taken to be a co-promisee with 
the father. In the first place, there is no 
evidence as to the source of the money 
which was lent. For all we know, it might 
have been the self-acquisition of the father, 


- Even granting that it was from the family 


funds that thefather advanced the money, 
it does not follow thatthe other members 
of the family were co-promisees with him, 
The definition of ‘promisor’ and ‘promisee’ 
contained in tLe Contract Act negatives 
any such presumption. Prima facie the word 
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‘promisee’ means a person in whose name 
the document has been executed. No authority 
has been cited before us for the broad 
proposition that where money had been 
advanced by the manager of joint Hindu 
family the other members of the family 
would become oo-promisees with him. The 
fact that the other members of the family 


have an interest in the debt is notenough 


to constitute them. promisees. That is a 
technical expression carrying with it certain 
rights: we are not prepared to hold that 
every person who has an interest in bonds 
or securities standing in the name of another 
is a co-promisee, eventhough that other may 
be the manager of the Hindu family of 
which he is a member. Therefore, we 
must proceed on the footing that Chinna 
Narayana Reddi was not a promisee under 
the bond. He was one of the heirs of 
Venkata Reddi to whom the bond was 
executed. There were also other heirs in- 
cluding the plaintiff who were entitled to 
the money under this bond. The question, 
therefore, is whethar payment to one of 
the co-heirs would disaharge the obligor 
from liability. The principle regarding oo- 
heirs would be equally applicable to 
co-parceners, In Ahinsa Bib: yv. Abdul Kader 
Saheb (1) Bhashyam Aiyangar, J., accepta 
the proposition laid down by Mahmood, J., 
in the case in Surgu Prasad Singh v. 
Khwahish Ali (2) and says that the oo- 
heir of a single promisee is not entitled 
to give a discharge in respect of a bond 
executed to his ancestor. The Subordinate 
Judge has relied, for his conclusion that pay- 
ment to one of the co-heirs would discharge 


the obligor, upon Sheikh Ibrahim v. Rama | 


Atyar (3). That case only decided that where 
payment is made in fraud of the other so- 
heirs, to one of the «ao-heirs the obligor is 
not discharged. Further there are some 
observations in the judgment whioh 
are against the view taken by the Sub- 
ordinate Judge. There is nothing in that 
judgment to support his position, Mr. 
Parthasarathy Alyangar has drawn our 
attention to the Full Bench decision in 
Mannava Annapurnamma yv. Uppala Akkayya 


(1) 25 M. 26 at p. 39, 
(2) 4 A. 512; A, W. N. (3882) 114; 2 Ind. Dee (N, s.) 


1089. 
(3) 10 Ind. Cas. 874; 35 M. 685, 21 M. L. J. 508; 
(1911) 1 M. W. N. 442, 
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(4), where two learned Judges of this 
Court held that payment to one of the 
co-promisees would be a good discharge. 
The Chief Justice was against that 
view. Even the two learned Judges who 
held that payment to one of the cso- 
promisees would amount to a discharge, 
guard themselves by saying that the 
ease of a co-heir would stand upon a 
different footing. Sankaran Nair, J., at 
page 549* says that the proposition which he 
enunciated would not cover the care of 
co-heirs. Sadasiva Aiyar, d., uses similar 
language in his judgment. In a later 
ease reported as Muniand: Serra: v. Rama- 
sami (5), Sadasiva Aiyar, J., sitting with 
Hannay, J., held that payment to one of 
the co-heirs of the promisee would not 
amount to a discharge of the liability 
incurred under the bond. Coutts Trotter, 
J., in Ponnusamy Pillai v. Thyagaraja Pillat 
(6) seems to doubt the correctness of the 
Fall- Bench desision in Mannara Anna- 
purnumma v. Uppala Akkayya (4). If the 
question for decision were whether the 
payment made to one of the co-promisees 
would amount to a discharge of the bond, 
it might become necessary to refer the 
matter to a Full Bench, having regard to 
the fact that two cases in Oalenutta in 
which the question was fully argaed and 
elaborately considered, took a different view 
and to the fact that Coutts Trotter, J., is 
of opinion that the decision is opposed to 
the current of authorities in Hngland. 
We refer to Husatnora Begum v, Rahman- 
nessa Begum (7) and Umes Chandra 
Banerjee v. Dinabandhu Mahanti (8). But 
that question need not be considered in 
this ease. The principle seems to be clear 
that payment to one of the co-heirs of the 
promisee would not dischargethe promisor 
from his liability to pay under the “bond. 
The same considerations govern payments 
made to a junior member of a Hindu 
family during the lifetime of its manager 
in whose favour the bond was executed. 
In the view we have taken the decision 


(4) 19 Ind. Cas. 19; 36 M. 644, 13 M. L T, 268; 
(1913) M. W. N. 328; 24 M. L. J. 333 

(5) 29 Ind. Cas. 586. 

(6) 32 Ind. Cas 173; 3 L. W. 22, 

(7) 8 Ind. Cas 887: 38 C. 342; 13 C. L. J. 8, 

(8) 29 Tnd. Cas. 956: 21 C. L. T, 670. 


: *Page of 36 Me Eh 


422 ` 


INDIAN CASES. 


[1918 


BIMATLAL MAGANLAL SHAH V. BHIKABSI AMRITLAL SHAH. 


of the Subordinate Judge must be reversed 
and that of the District Munsif restored 
with costs here and in the lower Appel- 
late Court. Time for payment is extended 
to 9th April 1918. 

Appeal allowed, 
OMEP, 


BOMBAY HIGH COURT. 
Seconp Crvit AppeaL No, 51 or 1917. 
January 28, 1918, 
Present: — Mr. Jnstice Beaman and Mr. 
Justice Heaton. 
HIMATLAL MAGANLAL SHAH 
— DEFENDANT—APPELLANT 
CETSUS 
BHIKABHAI AMRITLAL SHAH— 


PLAINTIFF— RESPONDENT. 

Easements Act (V of 1882), s. 24—Accessory rights~ 
Right to discharge rain water from eaves— Right to 
go over serutent tenement to repair wall swpporling 
eaves, whether accessory to easement. 

-Plaintiff, who was entitled to an easement of 
discharging water upon the defendant’s land from 
projecting eaves, sued for an injunction restraining 
the defendant from making any use of his land 
which wonld prevent the plaintiff from going upon 
it for all the purposes of repairing the wall of his 
house abutting thereon and which supported the 
eaves: 

Held, that inasmuch as it was not absolutely 
impossible to repair the wall from the inside it 
would be an altogether illegitimate extension of 
the doctrine of accessory easements to grant the 
plaintiff the injunction sued for. (p. 428, cols. 1 & 7.] 

Per Heaton, J.~-The accessory rights mentioned in 
section 24 of the Easements Act are not intended to 
be of such a nature as to deprive the owner of the 
servient tenement of his rights of property, unless 
‘such a result is absolutely esséntial. [p. 428, col. J.] 


Second appeal from the desision of the 
Joint Judge, Abmedabad, in Appeal No. 139 
of 1915, modifying the decree passed by the 
Subordinate Judge at Nadiad, in Civil Suit 
No. 58 of 1914. 

Mr. M. H. Vakil, for the Appellant. 

Mr. G. N. Thakor, forthe Respondent. 

JUDGMENT, 

Braman, J.—The only substantial point 
with which we are called upon to deal is 
whether ił e lower Appellate Court was right 
in grantirg the plaintiff an accessory ense- 
ment ike extent of which is unfortunately 


‘yet it is contended that because of 


not defined in the decretal portion of his 
judgment. The plaintiff is admittedly entitl- 
ed to an easement of discharging water 
upon the defendant’s land from eaves which 
project, as we are told here, although we 
do not discover this on the record, from 
three to five inches in length. This prob- 
ably is about the fact, if not absolutely 
accurate, On the strength of this easement 
the plaintiff asked the Court below to 
give bim an injunction, restraining the 
defendant from making any use of his 
land which would prevent the plaintiff 
from going upon it for all the purposes of 
repairing the wall of his house abutting 
thereon. The first Court refused this in- 
junction, and in my opinion very rightly 
refused it. I entirely agree with the reasons 
given and the characterisation of the plaint- 
iff’s case by the trial Judge. In appeal 
the learned Judge helow found that the 
case fell under section 24 of the Indian Ease- 
ments Act and that the repair of the wall 
was an accessory easement to the admitted 
casement of discharging water through the 
eaves. It appears to me that this is an 
altogether illegitimate extension of the 
doctrine of acsessory easement. The wallis 
just as necessary to the support cf the 
roof as a whole as to the support of these 
slightly projectirg eaves beyond it, and 
this 
‘so-called easement the plaintiff is to bave 
a vague and undefined easement which might 
preslnde the defendant from making any 
ure of his land within five or six feet of 
the plaintiff’s wall. Jt does not appear to 
me that this is such an easement as any 


‘ person is enfilJled to or was contemplated 
‘by section £4 of 


the Indian Easements 
Act. It is true that we have been referred 
to avery similar case in Madras [ Haya- 
geeva v. Sami (1)] in which the learned 
Judges took a different view, a view to 


‘which the learned Judge below intended 
to give effect. The result, how- 
ever, is manifestly most unjust, and in 
principle it would come to this, that 


whoever built a house to the very limit of 
his own land might, if his neighbour did 
not build upon his land within twenty 
years, compel him to forego making any 
use of it for any profitable purpose within 


(1) 15 M. 286; 5 Ind, Deo. (x. 8.) 651, 
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an altogether indefinite distance of the 
plaintiff's wall. The actual easement is 
for no more than discharge of water over 
three to five inshes of defendant’s land 
and that easement oan very easily be 
secured and continued without extending 
it in the manner in which it has been 
extended by the learned Judge below. 
Such eaves, for example, in so far as they 
are sepurable from the roof as a whole 
and entitled to special treatment on the 
ground of constituting an easement, could 
very easily be supported from the central 
roof beam or in any other way entirely 
independent of the wall. It is only by 
saying that the wall is necessary to sup- 
port the roof as a whole and that the 
eaves are dependent upon the maintenance 
of the roof that we arrive at the position 
that the maintenance of the wall is in 
itself a ground for granting an extended 
easemert over the defendant’s land. I do not 
think that that is a reasonable view in prinoi- 
ple. 

But after all it is not necessary to 
generalize and, looking to the facts of the 
particular case and the view taken of it 
by the learned trial Judge, I should have 
no hesitation in saying that this at any 
rate was not a proper case for granting an 
injunction of the kind prayed for by the 
plaintiff, 

In the lower Appellate Court we find 
the learned Judge saying that it was not 
suggested that the plaintiff could repair his 
wall in any other way than by having the 
use of the defendant’s land which he asks 
for. It may not have been suggested, but 
it is pretty clear, that there must be ways 
in which the plaintiff could do any neces- 
sary repairs to his wall from within, 
and without further encroaching upon the 
defendant’s land. For example, to take an 
extreme case, we might say that if the 
plaintiff really was so anxious abont the 
repair of this wall and the maintenance 
of the easement, he might baild his wall 


two feet further bask upon his own 
land, the eaves then projecting two 
feet five inches instead of five inches 


beyond the wall and so preserving the old 
easement, There would be no difficulty 
whatever in arranging the matter so, though 
it would no doubt be very inconvenient to 
the plaintiff. But the course proposed 


INDIAN CASES. 


123 


by the plaintiff and sanctioned by the learned 
Judge below is certainly ae inconvenient 
and in my opinion far. more unjust to the 
defendant. 

In this view of the oase, I think that the 
learned Judge below was wrong in granting 
the plaintiff the relief he has done, and that 
the proper order is that the plaintiffs suit 
should bedismissed, and in my opinion it 
ought to bedismissed witb all costs at any rate 
of the two appeals. 

Heaton, J.—I agree.. I think that the 
meaning of section 24 ofthe Indian Ease- 
ments Act as illustrated by the examples 
given has been misunderstood by the lower 
Appellate Court. The accessory rights 
mentioned in that section are not intended 
to be of such a nature.as to deprive the 
owner of the servient tenement of his rights 
of property, unless such a result is absolutely 
essential. We can in this case only say 
that it is absolutely essential that the plaint- 
iff should reach his wall from the outside 
in order to repair it, by assuming that it 
is impossible for him to do it from the 
inside. Clearly, it seems to me, it is not 
impossible for bim to do it from the inside, 
although it may be very inconvenient. The 
plaintiff, if he wishes to repair his wall 
and if the defendant is unwilling that the 
plaintiff should go on to his land for the 
purpose, must do so from the inside. 

I think it quite right that this claim 
should be dismissed and the appeal allow- 
ed, I agree as tothe order proposed as to 
costs. 

Appeal allowed. 


MADRAS HIGH COURT. 

Cıvıc Reviston Petition No. 481 or 1917. 
January 28, 1918. 
Present:—-Mr. Justice Oldfield anp Mr. 
Justice Sadasiva Aiyar. 

KATHA PILLAL AND OTHERS—DEFENDANTS 
Nos. 2, 7, 8, 11, 12, 17, 21, 22, 23, 27 anp 32 
— PETITIONERS 
VETSUS 
KANAKASUNDARAM PILLAI anp 
OTHERS ——- PLAINTIFFS AND DEFENDANTS 
Nos. 3 to 6, 10, 13 ro 16, 15 to 20, 24 to 26, 


28 To 31 AND 33 - RE PONDENTS, 
Civil Procedure Code (Act V of 1908), 0. I, r. &-— 
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Representative suit, leave for-~Damages, claim for, 
maintainability of, in. representative suit—Form of 
order—Objectors, position of—Leave, grant of, without 
veference to objectors—Scheme of management of trust 
prayer for, validity of. 

' Leave.to file a representative suit under Order I, 
rule 8, Civil Procedure: Code, may be granted as on 
behalf of a community or body of persons even 
though some persons object toit. The order need 
not be restricted to the, grant of leave on behalf of 
the persons not opposing. [p. 425, col. 1.] 

. Though leave cannot be granted to file a represen- 
tative suit for damages, the prayer may be allowed 
in combination with other reliefs sought, The plaint- 
ifs may be allowed to claim damages, not in their 
representative capacity but on account of the acts 
by T they were individually aggrieved. [p. 424, 
col, 2. 

A scheme of management of ‘trust property may 
‘be prayed for in a representative suit, subject to 
objections when the scheme is actually framed. 
[p. 425, col L] 

Leave was granted under Order I, rule 8, Civil 
‘Procedure Code, to the plaintiff, a leading Mirasi- 
dar, to file a snait on behalf of 200 co-Mirasidars 
as trustees of a forest land for a declaration that the 
property belonged in common to them on trust, for 
an injunction restraining the- defendants from 
trespassing onit, for damages and, if necessary, for a 
‘scheme of management, [p. 424, col. 2; p. 425, col. 1.) 


Petition, under section 115 of Act V of 
1908, praying the High Court to revise the 
order of the Court of the Subordinate 
‘Judge, Negapatam, in Interlocntory Petition 
No. 1068 of 1916,in Original Suit No. 109 
of 1916. 

FAOTS appear for the judgment. 

Mr. T. N. Krishnaswami Atyar, for the Àp- 
pellants, contended that the appropriate 
suit was under Order I, rule 1, in which 
‘all the alleged owners should be made 
parties. A representative suit cannot be 
maintained for damages. Vide Markt v. 
Knight Steamships Oo. (1). 

The scheme asked for should not have been 
sanctioned as that relief virtually would 
result in a partition among the Mirasidars., 

Mr. T, R. Vencatrama Sastri, for the Re- 
spondents, argued conira. 1 

JUDGMENT,— The order before us is one 
granting leave to plaintiff to sue as represent- 
ing those of his fellow Mirasidars, who have 
- not opposed his application, and if was passed 
under Order I, rule 8 of the Code of Civil 
Procedure. 

The proposed suit is brought by plaint- 
iff as a leading Mirasidar and as trustee 


(1) (1910) 2 K, B, 1021; 79 L, J. K. B. 939; 103 
T, 369. 
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in management of certain forest Jand on 
behalf of the other Mirasidars, alleging 
that defendants, some of the Mirasidars, 
have trespassed on it and removed a quantity 
of forest produce. The reliefs claimed are 
declarations, an injunction, damages measur- 
ed by the value of the produce removed 
and, if necessary, a scheme for future 
management, 

The main objestions to the lower Court’s 
order are that Order I, rule 8, deals only 
with representative suits, and that (1) as 
the plaint refers to the forest as the 
common property of the Mirasidars, their 
interest in it should be protested by a 
suit framed in accordance with Order I, 
rule 1, with al! the individuals concerned 
as parties, not by a representative suit 
under Order I, rule 8, and (2) that a 
representative suit cannot be brought for 
damages. Both these contentions have been 
supported by reference to Marki v. 
Knight Steamships Oo. (1), in which one of 
several shippers sued, as representing all, 
for compensation for the losses, which each 
of the shippers had incurred by the loss 
of the ship. But the main relief claimed 
in the present case resembles rather that 
in question in Duke of Bedford y. Ellis (2), a 
declaration regarding the rights of the six 
plaintiffs and other interested persons, whom 
they were allowed to represent under the 
English Order XVI, rule 9, corresponding 
with Order I, rule 8 in the Indian Code; 
and following the latter case we hold 
that as regards the reliefs claimed other 
than damages, the suit is properly con- 
stituted. 

As regards damages there is no doubt 
the dictam of Moulton, L. J., in Marki v. 
Knight Steamships Co. (1) that a representative 
suit cannot be brought for damages. But 
it is clear that the objection is Only to 
the representative suit, as such, being for 
that relief. In fact in Duke of Bedford v. 
Ellis (2) the plaintiffs were allowed to 
claim damages, not in their representative 
capacity but on account of the acts by 
which they were individually aggrieved, the 
Court sanctioning the combination in one 
plaint of the claim by them as represent- 
atives under Order XVI, rule 9, and of 
their individual claims raising common 


(2) (1901) A. C. 1; 70 L, J. Ch. 102; 83 L. T, 656; 
17 T, L, R, 139. 
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questions of fact and law under Order 
XVI, rule 1, sorresponding with the Indian 
Order JI, rule 1. Similarly in the 
present case two claims are made in the 
plaint. But the combination is no more 
open to objection than that whish the 
House of Lords permitted, since it is of 
the claim already referred to as made by 
plaintiff under Order J, rule 8, and of that 
which he makes alone as trustee or manas 
ger of the forest for damages for the loss 
of iis produce and in respect of which 
there is no question of combination at all. 
These objections to the lower Court’s order, 
therefore, fail. 

It is said next that the lower Court’s 
discretion was wrongly exercised. Butonly 
nineteen persons actually objested to its 
order and they merely referred generally 


to some others not specified as showing 
their objection. The total number of 
Mirasidars is, we are told, abort two 


hundred. The lower Court’s discretion was, 
therefore, exercised properly. Then it is 
argued that under Order I, rule 6, plaint- 
iff must sue as representative of all the 
persons interested, and that he should not have 
been allowed to sue if any of them, even 
only one, repudiated his representation. 
This does not, in our opinion, follow from 
the wording of the Order and it takes no 
account of the provision in it, enabling 
any person desiring to be a party to be 
made one. Bat ia this connection, we 
observe that the lower Court ought not 
to have limited plaintiff’s representation 
io those who did not oppose the grant of 
leave to him before it. It should have per- 
mitted him to sue as representing all, who 
have not been made or do not apply to be 
made parties to the suit. 

Lastly it is said that the prayer for a 


scheme of management involves or will 
probably result in a partition of the 
property among the Mirasidars, and that 


permission for a representative suit with 
that object should not have been given. Itis 
not clear that the suit has that object; 
in fact the scheme asked for is merely 
one for the management of the property. 
But in any case it will be for defendants 
to object to the scheme, when one is 
proposed, on the ground that it is not of 
a kind which can be sanctioned in the 
suit as brought. It is not for them to 
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object to the frame of the suit, because 
an inadmissible scheme may be proposed at a 
later stage. 

The lower Court’s order is modified to 
the extent stated above, but is confirmed 
in other respects. Petitioners will pay Ist 
respondent’s costs in this Court, 

Order modified. 
M. CP. 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 

Seconp Civin Appeat No. 326 or 1916, 
February 19, 1918. 
Present:—Mr. Batten, Offg. J. C. 
GOVINDRAO AND OTHERS-——- DEFENDANTS 
APPELLANTS 
VET SUS 

GANPATHI AND OTHERS— PLAINTIFFS 


RESPONDENTS, 

Bengal Regulation XI of 1825, s 4 (D— 
Alluvion—Accretion, when can be claimed by owner of 
adjoining land — Boundary line, original, ascertainuble, 
effect of-—Decree, improper, whether should be passed. 

Plaintiff sned for possession of some land, on the 
ground that it had formed contiguous to his fields by 
alluvial deposits in the bed of che river which 
adjoined his occupancy holding. The accretions took 
place in successive steps in four years. It was 
contended for the defendants that the land could not 
be claimed by the plaintiff inasmuch as the Bengal 
Regulation XI of 1525, section 4, did not apply to the 
case, the accession not having acerned by gradual, 
slow and imperceptible means: 

Held, that the plaintiff must succeed, as the only 
requirement in section 4 of the Bengal Regulation 
is that the accretion should be gradual, not that it 
should be slow and imperceptible. <All accessions 
by gradual alluvion are treated alike irrespective 
of the rate of formation. [p. 426, col. 2; p. 427, col. 1.] 

The fact that the original boundary was known or 
ascertainable does not rendor the law of accretion 
inapplicable. [p. 427, col. 1.] 

Secretary of State v. Rajah of Vizayanagaram, 40 
Ind. Cas, 896: 40 M. 1083; 22 M. L. T. 57, followed. 

No decree should be given by the Courts which 
on the face of itis improper. [p. 427, col. 2] 


Appeal against the decision of the Divisional 
Judge, Nagpur, dated the 23rd February 
1916, in Appeal No. 96 of 1915. 

The Hon’ble Sir B. K. Bose, for the Appel. 
lants. 

Messrs. G. R. Deo and M., R. Bobde, for 
the Respondents. 
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JUDGMENT,—The plaintiffs-respondents 
are cecupancy tenants of two fields Nos. 3 
and 4, which adjoined the bed of the river 
Kanhan. From 1896 onwards land con- 
tiguous to these fields was formed in the bed 
of the river by alluvial deposit. The acere- 
tion amounted ‘to 5-08 acres in 1896, an 
additional 10-07 acres in 1898, and an 
additional 3:30 asres in 1907, In 1908 the 
defendants, Malguzars of the village, took 
possession of this land, and in 1909 there 
was a further accretion of 85 acre. The 
defendants appel'ants are Malguzars of the 
villages on both sides of the river and at the 
last Settlement they were recorded as pro- 
prietora of the bed of the river. 


The plaintiffs sued for possession alleging 
that the accretions became part of their 
occupancy holding. The Additional Judge to 
the Court of the Sub-Judge gave the plaint- 
iffs a decree for possession but did not in 
his judgment refer to Bengal Regulation 
XI of 1825. The appeal of the defendants 
was dismissed by thea District Judge, who 
applied the provisions of tha above Regulation 
to the oase. 

The grounds of appeal are general, kut the 
learned Advocate for the appellants has 
argued the appeal under four heads. In the 
lower Appellate Court it was argued that 
the Bengal Regulation did not apply to the 
case, because the accession did not acerue by 
gradual, slow and imperceptible maans. The 
same contention forms the first ground of 
appeal argued in this Court. The learned 
District Judge after consideration of the 
authorities summarised his conclusions as 
follows:— 

“Tam doubtful whether the Roman Law, 
in laying down that alluvion must be gradual 
and by imperceptible increments, meant to 
insist on its being slow. The English Law, 
as it appears in the resume given by their 
Lordships in Lopes v. Muddun Mohun Tha’ oor 
(1), insists on slowness. But their Lordships 
in speaking of the Regulation in Nogender 
Chunder Ghose v. Mahomed Esoff (2) omit the 
word ‘slow’. In the recent Privy Counsil case 


(1) 13 M. I. A. 467; 14 W. R. P, C. 11; 5 B. L. R, 
P. 0. 521; 2 Suth, P, C.J. 336; 2 Sar. P. C. J, 694; 


20 E. R. 325. 
(2) 18 W. R. '13; 10 B. L. R, 466; 3 Sar, P. C. J. 


151 (P, 0.). 
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of Srinath Roy v. Dinabandhu Sen (3) their 
Lordships have gone further and stated that 
where under English conditions the rule 
applies to imperceptible alterations, Regula: 
tion XI of 1825, Articles 1 and 4, speak 
of gradual accession. The analogy of the 
English rule can hardly be prayed in aid 
when Indian Legislation has thus an estab- 
lished and different role on the same subject. 
Certainly the word ‘sonsiderable’ ‘in the 
second clause of section 4 suggests that 
accession may be by small jumps and still come 
under clause I of section 4. This supports 
tbeir Lordships’ view in the recent sase that 
the Indian Regulation is not confined to acere- 
tions gradual and imperceptible much less to 
gradual, slow and imperceptible.” 


These conclusions of the learned District 
Judge are called in question in view of the 
fact that accretion took place by successive 
steps in four years. In every year when the 
flood subsided a considerable  acoretion 
was apparent, and it is contended that in 
these circumstances the land cannot be said 
to have been gained by gradual accession 
within the meaning of the first clause of 
section 4 of the Ragalation. My task in decid- 
ing this question is much lightened by a 
recent decision of Ayling and Srinivasa 
Aiyangar, Jd., in Secretary of State v. Rajah of 
Vizayanagaram (4), in which the authorities 
on the subject have been exhaustively 
discussed by Srinivasa Aiyangar, d., whose 
conclusions are thus summed up by 
Ayling, J.:— é 

“It seems to me the recognition of titl 
by alluvial accretion is largely governed 
by the fact that the latter is due to the 
normal action of physical forces: and the 
different condition of Indian and English . 
rivers is such that what would be abnormal 
and almost miraculous in the latter 
is normal and commonplace in the former, as 
pointed out by their Lordships of the Privy 
Council in Srinath Roy v. Dinabandhu Sen 
(3). Such a difference cannot be ignored in 
the applisation of the legal principles of 
alluvial accretion: and it seems to have bee, 
given effect to in Bengal Regulation XI of 
1825. The only requirement in section 4 of 

(3) 25 Ind. Cas, 467; 420. 489 at p. 531; 18 C, W. N. 
1217; (1914) M. W. N. 654; 1 L. W. 738; 16 M. L. T. 
3ly; 12 A. L. 1198; 20 C. L. J. 385; 16 Bom, L. R. 901; 


41 I. A. 221 (P. Q.) 
(4) 40 Ind, Cas. B96; 40 M. 1083; 22 M. L, T. 57. 
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that enactment is that this accession should 


be gradual, not that it should be slow or im- 
perceptible, Abnormal changes due to sudden 
alterations of course and violent avulsions 
are separately provided for, bub all accessions 
by gradual alluvion are treated alike, irrespec- 
tive of the rate of formation.” 

Speaking with due respect [am in entire 
accordance with the view expressed by the 
Madras High Courtand the first ground of 
appeal, therefore, fails. 

It is next suggested thatas the boundaries 
of the plaintiffs’ fields Nos.3 and 4 were 
already known and had been recorded by 
the Survey Department, the claim of uncer- 
tainty on which the principle of the Bengal 
Regulations is said to be based is absent. 
This question also has been dealt with in 
the judgment of the Madras High Court 
already cited. It is suffisient to quote the 
following passage from the judgment of 
Srinivasa Aiyangar, J.:— 

“He (the Government Pleader) contended 
that as the extent and boundaries of the 
plaintiff’s lankas in the river were accurately 
ascertainable from the map .,.any lands sub. 
sequently formed, even by gradual}, slow and 
imperceptible alluvion in what was the bed 
of the river in 1870, belonged to the Crown; 
and relied shiefly on the observations of 


tha Lord Chancellor in Attorney-General vy. 


Chambers (5). This question was elaborately 
aingidered in Attorney-General v. M’Carthy 
(6) already referred to and the conclusion 
reached that there was no such principle 
and the fact that the original boundary was 
known or ascertainable did not render the 
law of accretion inapplicable, and the 
observations of the Privy Counsil at page 612 
in Attorney-General for Nigeria v. Holt & Co. 
(7) ars to the same effect. The surveys in 
this sase were not within the category of the 
agri-lamitatt of the Civil Law. St. Olair Oo., 
v. Lovingston (8), Dr. Hunter’s Roman Law, 
page 276, and Law Quartely Review, Volume 
12, at page 853. This sontention must, 
therefore, be disallowed.” This ground of 
appeal also fails. 

The next contention is that it is possible 


4 


(5) (18:9) 4 DeG. & J. 65; 6 Jur: (yn. s.) 745; 7 W. R. 
401.45 E. R. 22; 124 R. R. 149. 

(6) (191L1} 2 Ir. Rep. 260; 12 Ir. L. R. 239. 

(7) (1915) A. O. 699 at p. 612; 84 L. J. P. C. 98. 

(8) (1874) 23 Wall. 46 atp. 69; 23 Law. Ed. 59, 
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that what happened was that there was 
an exposure of the pre-existing bed of the 
river and not a fresh deposit of silt as 
alleged by the plaintiffs, On looking at 
the record of the case, however, I find 
there is no foundation for this contention. 
The appellants themselves pleaded that the 
new land had been thrown up by the river. 

It is finally argued that the map filed 
in the oase shows that not all the land 
claimed by the plaintiffs ean be correctly 
described as an accretion to their fields 
Nos. 3 and 4 A glance at the map 
(Exhibit P.-2.) indicates that only a por» 
tion of the land in suit is contiguous to 
other fields further down the course of 
the river. The learned District Judge in 
paragraph 3 of his judgment has noticed 
this; but he has not thought it necessary 
to adjudicate on the subject since there 
were no pleadings on these lines. I am, 
however, of opinion that no deeree should 
be given by the Courts which is on the 
face of it improper. [t is argued for the 
respondents that the new land adjoining 
fields which do not belong to the plaintiffs 
should nevertheless be considered as an 
accretion to the plaintiffs’ fields becanse 
the bank of the plaintiffs’ fields is low, 
while the bank lower down is percipitous. 
There is no forse in this argument, for 
the accretion must be considered to be an 
accretion to the land at the foot of the 
percipitous portion of the bank. I must 
remand the case to the lower Appellate 
Court for a decision as to what portion 
of the land olaimed is an _ agceretion to 
the fields of the plaintiffs. Judging by 
the map, some of the land claimed is an 
accretion to land not the property of the 
plaintiffs. The District Judge will use his 
discretion as to whether further proceed- 
ings should take place in his Court or in 
the Court of first instance. 

Costs will be the costs in the suit. 

There will be no refund gertificate. 

Oase remanded. 
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MADRAS HIGH COURT. 
Secon Civin APPEAL No, 1994 or 1916, 
January 25, 1918. | 
Present:—Sir John Wallis, Kr., Chief Justice, 
and Mr. Justice Sadasiva Alyar. 
SADASIVA CHETTY—DeErenpant— 
APPELLANT 
: VETSUS 
RANGAPPA RAJOO—Ptaintirs— 
RESPONDENT. 

Nutsance—Oil mill, erection of, close to dwelling 
house—Discharge of foul smell and garbage—-Notse— 
Abatement—Stoppage of work, right of neighbour to. , 

Tt isan actionable nuisance to erect an oil mill 
close to a dwelling house from which foul-smelling 
water isalways discharged and unbearable noise is 
produced which can be heard even at some distance, 
ip. 428, col. 2,] 

The owner of the house adjoining the mill is 
entitled to ask for prohibition of the working of the 
mill altogether where the nuisance cannot be 
abated [p. 429, col. 1 | 

The locality, the question whether the nuisance 
has been long in existence, whether the trade which 
causes it ig commonly carried on in that locality and 
other questions of alike nature have to be considered 
in deciding whether a particular business carried on 
by a neighbour is an actionable nuisance. [p. 428, 
col. 2; p. 429, col. 1.] 

Second ‘appeal against the decree of the 
Court of the Temporary Subordinate Judge, 
Salem, in Appeal Suit No. 250 of 1915, 
(Appeal Suit No. 162 of 1914, on the 
file of the Court of the District Munsif, 
Krishnagiri, in Original Suit No. 421 of 
1913). 

FACTS appear from the judgment. 


Mr. V. D. Hthiraj, for the Appellant, 
argued that the opening of a factory close to 
a dwelling house and in a non-commercial 
locality was an actionable nuisance. The 
noise from the mill and the foul-smelling 
water that flowed on to defendant’s pre- 
mises caused inconvenience, even judging 
of the matter by the ordinary standards 
of comfort. The test is, whether it is built 
in a place where such business is carried on. 

Mr. B Somaya, forthe Respondent, argued 


contra. $ 


JUDGMENT. 


SADASIVA AIYAR, J.——The defendant is the 
appellant He purchased a sohoolmaster’s 
house about a year before suit, the 
‘ plaintiff's house being next door to ‘the 
house so purchased by thedefendant. The 
defendant is an oil monger by caste and 


INDIAN CASES. 


[1918 


‘he set up an oil mill of the country pattern 


in the yard of his house. The: noise of 
the mill saused by the turning of the 
machine drawn by the bullocks, the state of 
the ground trodden by the bullocks and 
the droppings of the bullocks created much 
nuisance. The District Munsif found (1) 
that the machine occupied the entire 
vacant space in the defendant’s compound 
and that it has been put up very near 
the occupied portion of the plaintiffs 
house; (2) that the machine was worked 
by the defendant both day and 
night, that the noise oaused by the 
working of the machine was unbearable and 
prevented the defendant from attendirg to 
his photographis work; (3) that the noise 
proceeding from the mill machine could be 
heard at a distance of two furlongs; and 
(4) that black, dirty, foul-smelling water 
containing mosquitces and worms was found 
in the defendant’s compound on account 
of the washing of the nuts and of the 
sowdung stored in it, especially during 
the rainy season. In Pollock on Torts at 
page 429, it is stated: “A nuisance is not 
justified by -showing that the ‘trade cr 
occupation causing the annoyance is, 
apart from the annoyance, an innocent or 
laudable one. ‘The building of a Nme-kiln 
is good and profitable; but if it be built 
so near a house that when it burns, the 
smoke thereof enters into the house, so 
that none can dwell there, an acticn lies 
for it? ‘A tan house is necessary, for 
all men wear shoes; and revertheless it 
may be pulled down if it be erected to 
the nuisance of another. In like manner 
of a glass house; and they ought to te 
erected in places convenient for them.’”? So 
of a fried fish shop. ‘So itis an actionable 
nuisance to keep a pig-stye so near any 
neighbour’s house as to make it unwholesome 
and unfit for habitation, though the keep. 
ing of swine may be needful for the sus- 
tenance of man.” Then at page 426 the 
learned anthor says: “What amount of annoy. 
ance or inconvenience will amount to a 
nuisance in point of Jaw, cannot, by the nature 
of the question, be defined in precise terma, 
There should be a material interference 
with the ordinary comfort and convenience 
of life............the physica] comfort of human 
Oxistence.........00.008.D¥Y an ordinary and 
reasonable standard.” The locality, the 
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question whether the nuisance had been 
long in existence, whether the trade which 
causes it is commonly carried on in that 
locality and other questions of a like 
nature have, no doubt, to be considered in 
deciding whether a particular business carried 
on by a neighbour is an actionable nuisanae. 
All these things have been kept in mind 
on, by the learned District Munsif in arriving 
at his conclusion that the business of the 
defendant is an actionable nuisance for the 
abatement of which the plaintif could sue. 
The District Munsif says: “It is not shown 
that the plaintiff is living in the midst 
of oil mills.” The portion cf the suburb 
where other oil mills are situated seems 
to be far removed from the locality where 
the plaintiff lives. The lower Appellate 
Court has substantially concurred in the 
findings of the District Munsif on the points 
already referred to. The lower Courts have 
also found that the nuisance cannot be 
abated otherwise than by prohibiting the 
working of the oil mill. I would, therefore, 
dismiss the second appeal with costs. 

Waris, C. J.— I do not think that there 
are suffisient:grounds for interfering with the 
findings of the lower Courts that what has 
been done in the ciraumstances of the oase 
amounts to a nuisance. I would dismiss the 
appeal with costs. 

Appeal dismissed, 
M. ©. P. 


SIND JUDICIAL COMMISSIONER'S 
COURT. 

MiISOELLANEOUS Civiu Arrear No. 2 or 1915. 
September 14, 1917, 
Preseni:—Mr. Pratt, J. C., and Mr. 
Hayward, A. J, C. 
UMERMAL JANIMAL— APPELLANT 
BETSUS 
Biru or BHOJRAJ-HASSOMAL 


AND ANOTHER— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXXVIII, 
*. b, Appendix F, Form 6, Sch. II, para. 16—Surety 
bond for property sowghi to be attached before judg- 
ment—Suit referred to arbitration—Decree in terms 
of award—Surety, liability of—Contract Act (IX of 
1872), s. 133. 


When a suit is referred to arbitration and the 
Court pronounces judgment for the amount of the 
award, the amount is “adjudged” by the Court. [p. 
429, col. 2.] 

A surety gave security under Order XXXVIII, 
rule 6 of the Civil Procedure Code for the value of 
the property songht to be attached before judgment. 
The suit was referred to arbitration and a deoree 
having been made in the terms of the award, it was 
sought to be executed against the surety: 

Held, thatthe reference to arbitration was an 
ordinary incident in the suit and the amount award- 
ed was in a judgment against the defendant and 
He one for which the surety was liable. [p. 480, col. 

Appeal against the decision of Mr. H. N. 
Crouch, A. J. C. of Sind. 


Mr. Kalumal Pahloomal, for the Appel- 


lant. 
n y Isardas Oodharam, for Respondent 
0. 

JUDGMENT, 


Pratt, J. C.—Thisis an appeal from an 
order passed by this Court in its Distriot Court 
Jurisdiction allowing execution to proceed 
against the surety. 

The appellant Umer had given security 
under Order XXXVIII, rule 5, for Rs. 1,800, 
the value of the property sought to 
be attached before judgment. The suit 
between the parties was referred to arbitra. 
tion and a decree was made in the terms 
of the award, and it is this decree of which 
execution is sought against the appellant 
surety. 

The surety contends that he is not liable 
to satisfy the amount of that decree, firstly, 
because that amount has not been “adjudged” 
by the Court as provided by the terms of 
his bond, see Form No. 6 of Appendix F 
of the Civil Procedure Code; and secondly, 
because the reference to arbitration was 
not contemplated by him when he executed 
the bond. 

There 
objections, 

When a suit is referred to arbitration, 
the Court pronounces judgment for the 
amount of the award; see paragraph 16 of the 
arbitration schedule. The amount is, tbere- 
fore, adjudged by the Court. 

The second objection proceeds on the 
assumption that the liability of the surety 
is affected by section 133 of the Contract 
Act. But that section has no application, 
for, as pointed out by the lower Court, the 
relation of the debtor and oreditor did not 
exist between plaintif and defendant at 


is no force in either of these 
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the time the bond was sxesnted. The 
utmost that the appsilant can contend is 
that he bound himself to pay what the Court 
adjudged, and not what the parties settled 
between themselves as the result of a 
compromise which might be collusive and 
in fraud of him. But that is not the case 
here. The reference to arbitration is a 
proceeding incidental to the conduct of the 
suit and this has been decided im the case 
of Srikushen Rochumal v, Relumal Parzomal 
(L), following: the case reported as Faviell 
y. Eastern Counties Railway Co. (2). 

Whether an amount arrived at by a com- 
promise between the parties is an amount 
which the surety is liable to pay under 
the terms of this bond is not a question 
which arises in this appeal. Mr. Kalumal 
refers to the case of Tatum v. Evans (3). 
Bot that was a very special case, for the 
compromise décree was a consolidated decree 
in two suits; the surety had given a bond 
in one suit only; the decree made an 
order affecting the sureties’ liability and it 
was, therefore, held that looking at the 
substanca of the thing there was not 
an awarding of such sum as the Court 
should think fit. Further, the Judge took 
oare to say that he would not go to the 
length of laying down that in no case, 
where a person gives security as a surety, 
is he liable’ when the judgment is obtained 
by consent. 

On the whole I am of opinion that the 
reference to arbitration in this case was 
an ordinary incident in the suit and the 
amount awarded was in a judgment passed 
against the defendant and is one for which 
the surety is bound. 

T would confirm the decree of the lower 


Court and dismiss this appeal with 
costs, 

Havwarr, A. J. C.—I concur. I think no 
sufficient ground has been shown in this 


case to justify our holding that the surety 
was released by the award decree between 
the parties. But I desire to guard myself 
against holding that in no case would a 
surety be entitled to claim the application 
of the equitable principles underlying 


11) 84 Ind, Cas. 845; 9 8. L. R. 183. 

(2) (1848) 17 L. J. Ex. 297; 2 Ex, 344; 6 D, & L. 
54; 76 R. R., 615; 154 E., R. 525. 

(3) (1886) 54 L. T, 386, 
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section 132 of the Contract Act in respect 


of a bond given under the Civil Procedure 
Code. 
Appeal dismissed, 


h MADRAS HIGH COURT. 

Civit APPEALS Nos. 192 anp.193 or 1915. 
January 29, 1917. 
Presené:—Sir John Wallis, Kr., Chief 
Justice, and Mr, Justice Seshagiri Aiyar. 
P. M. A. MUTHIAH CHETTY AND OTHERS 
— PLaintizns Nos. 2 TO 5— APPELLANTS 
VETSUS 


P. R. ALAGAPPA CHETTY AND 


ANCTHER-—~ D8 FENDANTS — RESPONDENTS, 

Limitation Act (TX of 1908), Sch. J, Arts. 89, 90— 
Principal and agent—Accounts, suit for, of moneys 
entrusted to agent--Misapplication of moneys—Limi. 
tation, commencement of —Agency, termination of. 

A suit. by a principal for accounts of moneys 
entrusted to his agent is governed by Article 59 
of the Limitation Act, even though there are aver. 
ments in the plaint that the agent either through 
negligence or misconduct has misapplied the moneys 
in an unauthorised manner. lp. 43), col. 1.] 

The words “other suits” in Article 90 of the Limita- 
tion Act show that that article does not include suits 
which properly come within Article 89.[p. 431, col. 1.] 

Great Western Insurance Co, of New York v. 
Cunliffe, (1874) 9 Ch. Ap. 525; 43 L. J. Ch. 741; 30 
L. T. 661, distinguished. 

Such matters as the liability of the agent for 
wilful default and to account for moneys that should 
have come to his hands come within the scope of an 
ordinary money account and are governed by 
Article 89. [p. 481, cols. 1 & 2.1 

The termination of an agency is a question of fact 
for the purposes of Article 89 of the Limitation Act 
and the agency must be considered as having 
terminated when the authority of the agent is 
revoked, or the agent renounces the agency or the 
business of the agency is completed, which is prac- 
tically another case of revocation or determination 
of authority. [p. 481, col. 2.] 


Appeal against the decree of the Temporary 
Subordinate Judge, Sivaganga, in Original 
Suit No. 9 of 1914. 

Mr. A. Krishnasamt Ayyar, 
Appellants. 

The Hon'ble. Mr. S. Srinivasa Azyangar, 
(Advocate General) (with him Messrs, 
K. Bashyam Ayyangar and N. M. Malim 
Sahib), for the Respondents, 


for the 
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JUDGMENT. 

Wantis, C. J.—In the first of these 
sases—Appeal No. 192 of 1915, the Sab- 
ordinate Judge ‘has dismissed a suit 
brought by the principals against an agent 
: and his son to recover a specified sum 
of -money particulars of which are set ont 
“at length in the plaint, and those parti- 
‘enlars show that what they are really 
seeking to do isto make the first defendant 
‘account for the moneys which they en- 
trusted to the first defendant. 

The main ground of complaint taken by 
the plaintiffs in their plaint is ‘that the 
first defendant lent moneys of the prinoi- 
pals to persons to whom he was not 
‘authorised to lend them, and Mr. Krishna- 
sami Ayyar for the appellants has taken 
-the point that this ease is governed by 
Article 90 of the Limitation Act, which 
provides for 

“other suits by principals against agents for 
neglect or misconduct,” 

and not by Article 89 which deals with suits 

“by a principal against his agent for 
moveable property ressived by the latter and 
not accounted for,” 

Now the use of the word ‘other’ in 
Article 90 shows that that Article does 
not inslude suits which properly come 
‘within Article 89, and we think that this 
is really a suit for a mere money account 
which comes within Article 89, 

Mr. Krishnasami Ayyar has relied upon 
Great Western Insurance’ Co. rf New York v. 
Ounliffe (1). In that case it was sought, in 
taking an account by a principal against his 
agent, to hold the agent responsible for the 
loss which had occurred to the principal 
by the agent’s failure to insure certain 
goods, that is to say, for failing to carry 
out the instructions of the principal by 
spending moneys of the principal in a 
particular manner, and Lord Justice James 
held that that did not come within an 
ordinary money acsount, In an ordinary 
money account the accounting party is 
asked to account for the moneys which 
have come to his hands and to pay over 
the balance, and where the account is on the 
footing of wilful default, he may be held 
liable, not only for the moneys which have 


come to his hands, but also for moneys which 
(1) (3874) 9 Ch. Ap. 525; 48 Ja T. Ch. 741; 80 L. 
T, 661, 
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ought to have come to his hands; and it 
he is shown; in taking such an account, to 
have applied moneys in a way in which 
he was not authorised to apply them, the 
result is that he is not allowed credit for 
that sum in taking account. That is the 
ordinary practice in taking accounts and 
it seems to us that there is no reason for 
holding that the matters pleaded in this 
case should not coma intoan ordinary money 
a csount, As I have said, Great Western 
Insurance Oo. of New York v, Cunliffe (1) itself 
and also the illustration put there of an 
attempt to make a solicitor liable for hig 
negligence in the conduct of an action 
when taking an account in respest of his 
clients moneys—tho3e are cases of a 
different nature from the present, 

Therefore, in our opinion, in this case, 
Article 89 was rightly applied, 

Then the question arises as to whether 
this case was properly disposed of with 
regard to that Article. Now the Judge 
has simply held the suit to ba barred on 
the authority of a desision of my learned 
brother and myselfin Venkatachalam Chetty v. 
Narayanan Chetty (2). All we decided in that 
case was that termination of agency is a 
question of fact for purposes of Article 89 
of the Limitation Act and the agency must 
be considered as having terminated when 
the authority to the agent is revoked, or the 
agant renounces the agency or the business 
of the agensy is completed, which is prasti. 
cally another case of revocation or determina- 
tion of authority. Now that must be a ques- 
tion of fact in each case to be decided upon 
the evidence. 

We do not think the case is sufficiently 
clear upon the pleadings to enable us to 
dispose of the case without taking evidence, 
and we have, therefore, decided to call for 
a finding upon fresh evidence as to whether 
the suit is barred under Article $9. We 
think it necessary, however, to say that 
we consider this question depends upon 
the question when the authority of the 
agent to represent the principal ceased, and 
that it does not depend upon the question 
aa to the agent’s obligation to take back 
a salary chit and pass his ‘ accounts with 
the principal, Fresh evidence may be taken. 
The finding will be submitted in two months 


(2) 26 Ind, Cas. 740; 39 M. 376; 28 M, D. J, 140. 
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from this date and seven days will be 
allowed for filing cbjestions. 

[The connested appeal was then taken up, 
but the decision in that appeal does not 
contain any law point, — Hd. | 

SESHAGIRI ÅIYAR, J.—I agree. 

M. C. P. 

Appeal allowed; 
Case remanded, 


PATNA HIGH COURT. 
Letters Parent APPEAL No. 92 or 1917. 
March 4, 1918. 

Present:—Sir Dawson Miller, Kt., Chief 
Justice, and Mr. Justice Mullick. 
Sheikh LATAFAT HUSSAIN— APPELLANT 
versus 
Kumar KALIKER NAND SINGH— 


RESPONDENT, 

Record of Rights, entry in—Declaratory suit for 
correction of entry —Entries in two consecutive records— 
Suit for correction of entry in second record, maintain- 
ability of -~Limitation Act (IX of 1908), s. 120—Limi- 
tation—Fresh cause of action, 

Where there are two consecutive finally published 
Records of Rights, it is compelent to aparty aggrieved 
by the second to ask fora declaration in respect of 
the second record without first displacing any pre- 
judicial entries in the first record. [p. 433, col. 2.) 

Where thore was an entry in the Record of Rights 
prepared in 1888-89 against the plaintiff and then 
again there was a similar entry in the record prepared 
in 1906: 

Held, that the entry in 1906 was a fresh invasion 
of the plaintiff’sright, so that the plaintiff wasentitled 
to suefor the correction of the record within six 
years of the second entry. [p. 433, col. 2.] 

Appeal from a decision of Mr. Justice 
Atkison, reversing the decre of the District 
Judge, Purneah. 

Messrs. Muhammad Mustafa Khanand Amir 
Hossain, for the Appellant. 

Syed Mukammad Tahir, 


pondent, 


for the Res- 


JUDGMENT. 

Mosuck, J.—On the 10th June 1905 
the ist and 3rd party defendants made 
an objection before a Settlement Officer 
conducting a settlement under Chapter X 
of Act VIII of 1885, to the effect that 
the lands in suit, measuring an area of 
18 bighas, 3 cottahs 16 dhurs had been 
wrongly recorded as the lakhiraj estate 
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of the plaintiffs. The objectors succeeded 
before the Settlement Offiser, and on the 
12th January 1906 a final record was 
published containing entries in accordance 
with the Settlement Officer’s decision. On 
the llth January 1907 the suit ont of 
which the present appeal arises was instituted 
before the Munsif of Purnea, for a declara- 
tion that the entries in the finally publish- 
ed record with regard to the lands in 
suit were incorrect. The suit was decreed 
by the Munsif, buf was dismissed on appeal 
by the District Judge on the 380th Novem- 
ber 1908. There was then a second ap- 
peal tothe High Court of Calcutta, with 
the result that the case was remanded to 
the District Judge for a decision upon 
the merits. I have to explain here that 
the District Judge who disposed of the 
oase on tke 30th November 1908 was of 
opinion that no civil suit fora declaration, 
such as had been given to the plaintiffs 
by the Munsif, would lie and that the 
proper remedy of the pleintiffs was by way 
of an application under section 106 of the 
Bengal Tenancy Act for the settlement 
of a dispute to the Revenue Officer. The 
High Court of Calcutta held that this 
position of the law had been misconceived 
by the learned Judge and that a suit 
in the Civil Court would lie to declare 
that the entries in the finally published 
record were incorrect. When the case 
went back to the District Judge on remand, 
the decree of the Munsif was confirmed. 
The learned District Judge found that in 
regard to 9 beghas 10 cottahs 16 dhurs 
of the land in suit the plaintiffs had estab- 
lished a title by purchase made in 1885, 


shewing that this area was part of the 
lakhiraj estate of one Mr. Beaufort, As 
regards the remainder of the land the 


learned Judge found that the plaintiffs 
bad been in adyerse possession for more 
than 12 years and that they had, at the 
time that the finally published record of 
1966 was published, acquired a complete 
title as aguinst the defendants. Against 
this decree of the learned District Judge 
a second appeal was again preferred to 
the High Court. That appeal came before 
a learned Judge of this Court sitting 
alone for the hearing of second appeals ` 
and the learned Judge of this Court, dis. 
agreeing with the learned IJ)istrict Judge 
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dismissed the whole suit on the ground 


that it was barred by limitation. It 
appears that an issue on the question of 
limitation was raised in the Court of the 


Munsif but there was no distinct finding 
upon it. In the Court of the District 
Judge who last heard the case it was 
raised somewhat faintly, and the learned 
Judge came to the conclusion that as 
the suit had been brought within 12 years 
of the disposal of the objection case before 
the Settlement Officer in 1905 the suit 
was within time. The learned Judge of 
this Court, however, has gone upon a differ- 
ent ground and in order to consider his 
objection to the plaintiffs’ suit it is neces- 
sary to take it in two parts. With re- 
gard to that portion in respect of which the 
plaintiffs have established their title by pur- 
chase from the 4th party defendants, the 
learned Judge finds that in 1888 or 1889 
a survey and settlement under Chapter X 
of the Bengal Tenancy Act as it then stood 
was made by a Revenue Officer and that 
in the course of that settlement the land 
in dispyte was recorded as belonging to 
the Patni tenure of the first party defend- 
ants in Mouza Chandi Katwa and that 
it was in the actual possession of the 2nd 
party defendants as occupancy razyats. In 
the opinion of the learned Judge of this 
Court the plaintiffs haviog failed to bring 
a suit to correct the entry in the finally 
published settlement record of 1888-59 within 
six years of publication, it is no longer 
competent to them ` to | bring a 
suit for a declaration that the record of 
1906 is wrong. 

The contention is that as the prayer 
in the-present suit substantially involves 
a correstion of the record of 18&8-59, 
the plaintiffs cannot be indirectly 
allowed to obtain a declaration which 
is barred by the law of six years’ 
limitation. Now this raises the ques- 
tion as to what is the precise scope 
of the present suit. The present suit 
does not in any way concern itself with 
the ertry in the Record of Rights published 
in 1888-59. If in terms only seeks for a dec- 
laration that the record of 1905.6 is incorrest. 
Section 111 A of the present Bengal Tenancy 
Ast clearly confers the right to the plaixt- 
iffg to obtain a declaration in the terms 


‘of section 42 of the Specific Relief Act. Is 
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there anything in the law which compels the 
plaintiffs to ask for a declaration in respect 
of the previous record before they can obtain 
the reliefs they now seek? The learned 
Vakil for the respondents before us has 
been unable to show any direct authority 
in support of his contention, but he has 
suggested that the case of Akbar Khan v. 
Turaban (1) is authority for the proposition 
that in the present sase time began to 
run against the plaintiffs upon the publica- 
tion of the first record. I have oarefully 
examined this case and I oan find nothing 
in ib which supports the general proposition 
that where there are two consecutive finally 
published Records of Rights, it is incompetent 
toa party aggrieved by the second to ask for 
a declaration in respest of that second record 
without first displacing any prejudicial entries 
in the first record. On the contrary this 
case is authority for the proposition that 
a plaintiff seeking a declaration is entitled 
to sue upon each successive invasion of his 
right, and the learnel Judges of the Alah- 
abad Court cite with approval two other 
judgments o their Court recognising this 
principle, namely, Ilahi Bakhsh v. Harnam 
Singh (2) and Robert Skinner v. Shankar Lal 
(8). The same principle has been recognised in 
this Court in Brij Bihari Singh v. Sheo Bhan- 
kar Jha (4) and Ramji Ram v. Sadhu Saran 
Lal (5). In each case it must be seen whether 
the invasion upon which the plaintiffs seek to 
base their cause of action was in fact 
an invasion or not. In Akbar Khan’s case 
(1) above cited their Lordships of the 
Allahabad -High Court dismissed the suit 
on the ground that where an adverse 
entry was made in 1895 in a settlement 
record and the plaintiff in 1903 failed to get 
that entry corrected by the Revenue Officer, 
such subsequent failure did not constitute 
a fresh invasion of his right. But that 
is not the case here. Here it is olear 
that in 1906 a fresh invasion of the plaint- 
ifs right occurred. They may have had 
a number of reasons for not pursuing their 
remedies in respect of the previous entry. 

(1) 1 Ind. Cas. 557; 31 A. 9,5 A. L. J. 687; A. W. 
N. (1908) 252; 4 M. L. T. 444, 


(2) A. W. N. (1898) 215. ` 


note, 
(4) 39 Ind. Cas. 85; 2 P. L. J. 124 1 P. L. W. 434 
(1917) Pat. 108. 
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The entry did not oreate or extinguish any 
rights, Itdid not affect their title. It is 
found that they were in possession and there 
was no reason whatsoever why they should 
pat the law in motion, for an owner in 
possession is not bound to sue upon every 
challenge to his rigkts. On the other 
hand in 1906 if they were of opinion that 
it was to their advantage to rebut the 
presumption created by the entry adverse 
to them, then although that entry in terms 
repeated the contents of a previous entry, 
there does not seem to be anything in 
the law which debars them from counting 
time from the date of the second entry. 
It is admitted that the snit is within 
the period of limitation under Article 120 
if time began to run from the 12th Janu- 
ary 1906. The case is not similar to 
Amir.ud-Din v, Saidur Rahman (6), where it 
was held that a plaintiff cannot by changing 
the form of his suitecunt a fresh period of 
limitation if infact the real object of his suit 
13 tocbtain a declaration such as is contemp- 
lated by section 111A of the Bengal Tenancy 
Ast. Thatease has no bearing on the facts 
of the present case. Therefore, if the plaint- 
iffs’ title is not extinguished and if being 
in possession they were not called upon 
to bring a suit to declare their possession, 
then JI see no reason why they should 
not be allowed to get a deolaration that 
the Record of Rights of 1906 was incorrect. 
The learned Judge of this Court has relied 
upon the case of Reeves vy, Butcher (7). 
That case followed Hemp v. Garland (8). 
Both those cases were based upon an Eng- 
lish Statute of Limitation in regard to the 
recovery of debts the payment of which 
bad keen ecntracted for in instalments, 
It was held that if the contrast was that 
upon the failure to pay any instalment the 
whole debt would become due, then if the 
creditor omitted to sue within tke six 
years allowed by Statute from the date cf 
the first default his remedy to recover 
not only tke insialment kut also the whole 
debt wculd ke kaired. Article 75 of the 
present Indian Limitaticn Act has made 
a tlight change, but it alto reecgnises the 


(6) 85 Ind. Cas. 433; 1 P. L. J. 78. 

(7) (1891) 2 Q. B 5L9; €O L. J. Q. B.-619; 65 L. T. 
829; 39 W. R. 626. 

(8) (1843) 4 Q. B. 519; 3 G. & D, 408; 12 L. J. Q. B. 
184; 7 Jur. 302; 114 E R. {94; 62 R. R. 428. 
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principle that omission to sue for the 
first default within the statutory period 
would ordinarily render the creditor incom- 
petent to recover the whole debt. That 
principle has no bearing upon the case 
before us. Here time began to run against 
the plaintiffs upon the publication of each 
record, that is tesay, upon each invasion 
of their right, and they do not seek to 
violate the principle that time must run 
from the earliest moment. So far, tbere- 
fore, as that half of the land in suit 
which has been foundto be situated within 
the plaintiffs’ purchased lakhiraj estate is 
concerned, the suit is within time and 
the decision of Mr. Justice Atkinson is, in my 
opinion, wrong. 

There remains the other half of the pro- 
perty. ‘The position in regard to this is 
that the District Judge finds that the plaint- 
iffs obtained pcssession in 1885 and that 
although the land is situated within the 
revenue-paying Mauza of the Ist party 
defendants, the plaintiffs have by adverse 
possession acquired a complete title. It 
is contended by the defendants that as 
that title matured not later than 1897, 
the plaintiffs were bound to bring a suit 
within six years of 1897 in order to ob- 
iain a declaration that they had acquired a 
prescriptive title by adverse possession. 
16 is, therefore, urged that as the present 
suit was brought in 1907 it is out of 
time. Now it is quite clear that the 
plaintiffs were not bound to bring any suit 
at all for a declaration that they had 
acquried a prescriptive title. Their suit 
in 1907 was for the purpose of dispelling 
the cloud which threatened their title in 
the shape of the entry in ike Record of 
Rights of 1506. ] ses no reason why they 
should not be extitledto a declaration un- 
der section 42 of the Specific Relief Act; 
for being in possession all that they could 
demand was a mere declaration. The learn- 
ed Vakil fcr tte respondents is unable 
to site any authorily which requires every 
person who has acquired a title by adverse 
possession to bringa suit for a declaration 
that he has acquired such title. So far 
as the entry of 1888-1889 is concerned, 
the plaintiffs had not at that time per- 
fested their title and consequently the entry, 
so far as it shewed the title of the Ist 
party defendants, was correct and the 


a | 
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plaintiffs were not competent at that time 
to bring any suit fora declaration regard- 
ing the correctness of that entry. Here 
the cause of action in respect of the entry 
in the Record of Rights clearly arose when 
the record was finally published in 1906. 
The result, therefore, is that with regard 


also to this second half of theland in suit 


the bar of limitation does not apply and 
the plaintiffs, having brought their suit 
within six years of the publication of the 
Record of Rights of 1906, are well within 
time. The result is that the judgment 
of the learned Judge of this Court will 
be set aside and the appeal decreed with costs 
in all Courts, 
MILLER, C. J.—I agree. 
Appeal allowed. 


MADRAS HIGH COURT. 
ORIGINAL SIDE APPEAL No. 50 oF 1915, 
March 138, 1916. 

Present:—Sir John Wallis, Kt., Chief Justice 

and Mr. Justice Phillipa. 
RANGA ROW AND ANOTAER—DEFENDANTS— 
( APPBLLANTS 
verSUsS 
RAMATHILAKAMMA—PLAINTIFE— 


RESPONDENT, 

Easements Act (V of 1882), s. 4— Windows, right 
to open and shut into another's land, acquisition of, as 
casement— Injunction to lower level of roof to enable free 
movement of window. 

Tho right to open and shut windows and shutters 
into adjoining land can be acquired as an easement 
within the meaning of section 4of the Hasements 
Act. [p. 436, ool. 1.] 

Where defendant built his house opposife to the 
window of the plaintiff's house which had been in 
existence for 30 years, with the result that the 
eaves of the defendant’s roof rose above the level of 
the plaintiff’s window and the shutters of the latter 
could not be shut and opened as usual: ` 

Held, (1) that the plaintiff had an easement to 
swing on the shutters of his window into the defend- 
ant’s land; [p. 436, col, 1.) 

(2) that it was competent for the Court to issue 
an injunction to the defendant to lower the roof of 
his house so as to enable the plaintif to shut and 
open the windew freely. [p. 436, col. 1.] 

of Mr. 


Appeal from the judgment 
Justico Kumaraswami Sastriar, dated the Ist 
March 1915, in the Ordinary Original Civil 
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Jurisdiction of the High Court in Civil Suit 
No. 252 of 1914, 

Messrs. V. O. Seshachartar, O. Venkata- 
subbaramiah and M. Raghavachari, for the 
Appellants., 

Mr. K. Ramnath Shenai, instructed by 
Mr. O. Vijaraghavulu Naidu, for the Re- 
spondent. 


JUDGMENT.—This is a suit for a 
declaration that the plaintiff is entitled to 
an easement of light and air and for an 
injunction restraining the defendants from 
interfering, in certain respects, with the 
enjoyment by the plaintiff of her house 
and window, The facts as found by the 
learned Judge (and we see no reason to 
differ from his conclusions) are as follows:— 
The plaintiff’s house adjoins the defendants’ 
house to the north and in the plaintifi’s 
southern wall there is a window, whioh 
has been in existence for nearly 30 years. 
The defendants have recently re-built the 
portion of their house opposite to this 
window, with the result that the eaves of 
the roof are now above the level of the 
plaintiff's window sill and the shutters of 
the plaintiff's window which open outwards 
cannot now be shut and opened as usual, 
because the defendants’ roof obstructs their 
movement. The defendants have also con- 
structed a channel to catch the rain water 
from their roof, which runs on the same 
level as the plaintifs window sill and 
encroaches on plaintiffs wall and finally 
discharges into the plaintiff's courtyard. 
The water from this channel also over- 
flows at times through the window into 
the plaintiff’s bedroom. In the room 
opposite the plaintiff's window the defend- 
ants have constructed two chimneys, one 
11 feet and one 5 or 6 feet from the window 
and the smoke from them goes into the 
plaintiff's room. The learned Judge has 
accordingly granted the declaration prayed 
for and an injunction ordering the defend- 
ants 


(a) to remove the two chimneys op- 
posite to the said window and adjacent to 


16; 

(b) to lower the roof of the house and 
ground No, 8, Ramanuja Tyer Street, 
George Town, Madras, opposite to the said 
window so as to enable the plaintif to 
open and close the window doors freely 
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to the width of the said window by one 
foot ; | 
(c) to re-align the channel in such A 
manner as to prevent the rain water from 
flowing into the plaintiff's room or into 
any portion of the plaintiff's house; and 

~ (d) to remove two inches along the 
whola drain which encroaches on the wall 
of the plaintiff's said house. 

There is no appeal as regards (d), and 
as regards (c) we need only say that defend- 
ants have failed to prove that they have 
any right to discharge water on to plaint- 
iff’s premises and consequently the plaintiff 
is entitled tc an injunction restraining 
them from doing so. 

The two orders to which objection is 
chiefiy taken are (a) and (3). It has been 
found that defendants have not caused any 
serious diminution of light and air, but the 
smoke from the two chimneys pollutes the 
air passing into the plaintiffs house, As 
one of the chimneys discharges directly into 
the plaintiff's window from a distance of 
12 feet, it is clear that a substantial nuisance 
must be caused, and of this we have 
evidence on the plaintifi’s side. The 
chimneys have been newly constructed and 
the appropriate relief is to order their 
- removal as being a nuisance to the plaint- 
if. Objection is taken-to order (b) on 
the ground thatthe plaintiff, having only 
an easement of light and air, can have 
no right to open the shutters of her 
windows outwards and that such a right 
cannot be acquired as an easement, It is 
not suggested that the outer shutters have 
not been in existence ever singe the window 
was made and consequently if any right 
‘gan be acquired, plaintiff has acquired such 
right by prescription. It is contended on 
behalf of defendants that a right to open 
and shut windows cannot be held to be 
an easement, but Mr. Seshachariar is unable 
to quote any authority in support of his 
contention. The right appears to be an 
easement within the meaning of section 4 
of the Easements Act, for it is a right 
which the plaintiff, as owner of her honse 
and site, has, as such, for the beneficial 
enjoyment of that land to do something, 
i. e„ ta swing the shutters upon certain 
other land not her own. A similar right, 
i.e. the right to hang clothes on a line 
above another person’s yard was regarded 


| 


as an easement in Drewell vy. Towler (1) 
and in America the same right of swinging 
shutters over a passage way was also 


regarded as an easement (Jones on Ease- 


ments, section 10). This being so, we 
agree with the learned Judge that the 
plaintiff has asquired such an easement. 
It would be impossible to make an accurate 
estimate of the pecuniary damage sustained 
by the plaintiff in respect of the several 
injuries caused by the defendants and 
consequently an injunction is the only 
appropriate remedy. Defendants cannot 
complain of any hardship, for they dis- 
regarded the plaintiff's notice in writing 
given before the erection of their roof and 
even denied all the plaintiff’s rights. 
The appeal is accordingly dismissed with 
costs. 
Appeal dismissed, 
A. C. P. 


(1) (1882) 3 B. & Ad, 735; 1 L, J. K. B. 228; 110 E, 
R. 268. 


PRIVY COUNCIL. 
APPEAL FROM Oarcorta Hirea Count. 
June 21, 1917. 

Present:—Lord Dunedin, Lord Shaw, 
Lord Sumner, Sir John Edge and Mr, Ameer 
Ali. 

KHULNA LOAN COMPANY, Limitep 
——APPELLANTS 
versus 
JNANENDRA NATH BOSE AND orgers— 


RESPONDENTS, 

Civil Procedure Code (Act V of 1908), 3. 48—Limi- 
tation Act (IX of 1908), Sch I, Art, 182 (7) ~Hxecution 
— Mortgage decree directing mortgaged properties to be 
sold and in case of deficiency balance to be realised from 
other properties and persons of judgment-debtors—Limi- 
tation, commencement of. 

A mortgage decree directed that the mortgaged 
properties should be sold and that if the sale- 
proceeds proved insufficient, the balance should be 
realised from the other properties and the persons 
of the judgment-debtors. An application for execu- 
tion of the latter part of the decree was made more 
than twelve years after the date of the decree: 

Held,(1) that under section 48 of the Civil Procedure 
Code time began to run from the date of the decree, 
and not from Lhe dato when the mortgaged propertios 


* 
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were sold and thatthe application was, therefore, 
barred by time; l 

i (2) that the directionin the decree was not a 

direction to pay money at a certain date within the 

, meaning of clause (7) of Article 182 of Schedule I 

\ of the Limitation Act, as the date of the sale of the 
1 mortgaged properties was not certain. 


. Appeal from the judgment and decree of 
Mr. Justice Coxe ànd Mr. Justice Ray, 
dated the 4th June 1918, reported as 24 Ind. 
Cas. 35. > 
_PACTS.—This appeal arose ont of tha execu- 
tionofa mortgage decree. It was directed in that 
decree that the mortgaged property should be 
sold, and if the proceeds of the sale were in- 
ufficient the balance should be realized from 
9 other properties and the persons of the 
‘gment-debtors. The application was pre- 
`d more than 12 years after the date 
ət decree. The learned Subordinate 
| Saared. that there were virlually 
[®001dtp9, at that time and that the period 
88049 yf did not run until what he 
-` (8) 4av.8 the second decree under section 
= ¢épvivfaa Transfer of Property Act, 1882, 
besime operative and capable of execution. 
Accordingly, he held that the application 
was not barred. 

The judgment-debtor appealed to 
the High Court, which held that limi- 
tation began to run from the date of the 
decree as fixed under Order XX, rule 6, Civil 
Procedure Code, and the application was 

_ consequently barred by time See 24 Ind. 
Cas. 35. The decree-holder appealed 
to His Majesty in Coungil. 

Mr. A. M. Dunne, forthe Appellants. 

JUDGMENT. 

Lord Donepin.—Their Lordships do not 
see any reason to differ from the judg- 
ment of the High Court in this case. They 
will, therefore, humbly advise His Majesty 
to dismiss the appeal. As, the respondents 


have not appeared, there will be no order as: 


to costs. 
Appeal dismissea, 


‘ 
oe 


MADRAS HIGH COURT. 
Appgat No, 209 or 1916, 
November 21, 1917. 
Present:—Mr. Justice Abdur Rahim and 
Mr: Justice Oldfield. 
CHALIKANI VENKATARAYANIM 
GARU AND OTHERS — DEFENDANTS Nos. 3, 
8 AND 12 — APPELLANTS 
VETSEUS 

Sri RAJA VATSAVYA VENKATA ` 
SUBHADRAYAMMA JAGAPATHI 
BAHADUR GARU AND OTHER8S—— 
Prarntives Nos. 1 AND 2 AND DEFENDANTS 


Nos. 2 AND 25— RESPONDENTS. 

Transfer of Property Act (IV of 1882), s. 84— 
Tender, what is-—-Usufructuary mortgage—Requisition 
by mortgagor for statement of accounts and expression 
of readiness to pay, whether constitutes tender—Assertion 
by mortgagee of title in himself, whether causes cessation 
of interest—~Legal Practitioners Act (XVIII of 1879), 
rules under, r. 41—Case involving large pecuniary value 
— Two sets of fees, award of, A 

The mere expression of willingness on the part 
of a mortgagor to pay the amount due on the mort- 
gage cannot amount to a tender within the meaning 
of section 84 of the Transfer of Property Act. [p. 438, 
cols. 1 & 2.] 

The assertion of a title by the mortgagee in 
himself, coupled with a statement of the amount due 
by the mortgagor onthe mortgage in reply to a 
requisition by the latter for accounts, will not amount 
to a dispensation of tender, nor cause a cessation of 
interest as from that date, [p. 438, col. 2.] 


Dayabhai Dipchand v, Dullabhram Dayaram, 8 B, 
E. O. R. 188, Owners of the “Norway” v, Ashburner, 
(1865) 3 Moore P.C. (Nn. s.) 245; Br. & L, 404; 11 
Jar. (N s.) 892; 13 L. T. (N. s ) 50; 13 W. R. 1085; 16 
E. R. 92; 146 R. R. 62; Harendra Lal Rat Chowdhri v. 
Maharani Dasi, 280, 557; 28 I. A. 89, 5 C. W.N. 
536; 11 M. L.J, 171; 8 Sar, P. O. J. 48 (P, C.) and 
Gopeswar Baha v.- Jadab Chandra, 32 Ind. Cas. 537; 
22 C. L. J.852; 20 C. W. N.689; 48 C. 632, distinguished. 

Under rule 41 of the rules framed under the Legal 
Practitioners Act, it is competent to a Court to award 
two sets of fees to a party where more than one 
Vakil has been engaged by him owing to the large 
pecuniary value of the case, even though it doos not 
a questions of special difficulty. [p. 440, 
col. 2, 


Per Abdur Rahim, J.—The Transfer of Property 
Act lays down the conditions relating to a valid 
tender and a valid deposit. It nowhere says that, 
evenif a valid tender has not been made, interest 
willcease to run if the mortgagee happens to set 
up a right to the property in himself, [p. 488, col, 2.] 

Per Oldfield, .—The foundation of section 84 of 
the Trausfer of Property Act is that the liability for 
interest on the amount due onthe mortgage shall 
cease from the date ofthe tender, inasmuchas the 
person who has made the tender not merely has to 
produce money in order to make it but must also 
keep it ready for payment in Court or otherwise. 
There is a distinction between the proposal to make 
a tender and an actual tender, and there is no reason 
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why a person who makes the former should be 
treated any better than a person who makes tho 
latter, [p. 440, cols. 1 & 2.] 


Appeal against the decree of the Court 
of the Temporary Subordinate Judge, 
Vizagapatam, in Original Suit No. 30 of 1910 
dated the 25th December 1915, 

Messrs. P. Narayanamurihi and Patanjali 
Sastri, for the Appellants. 

Messrs, T. Frakasam, D. Appa Row, K, Srini- 
vasa Aiyangar, V. Ramesam, T, Ramachandra 
Row, B. Somaya, and D.V. Krishnama Razu, for 
the Respondents. - 


JUDGMENT. 

ABDUR Ramm, J.—This appeal is in a suit 
to enforce a usufrustury mortgage, and the 
question that is argued before us is as to 
whether there was a valid tender of the 
amount due on the mortgage on the 17th 


January 1899 or whether the respond- 
ents dispensed with the necessity for 
such a tender. On either ground the 


claim is that interest ceased to run from 
the date mentioned. Mr. Narayanamurthi 
who has argued the case for the appel- 
lants before us conceded, and we think 
rightly, that what happened could not be 
stated to amount to a valid tender within 
the meaning of section 84 of the Transfer of 
Property Act. The so-called tender really 
depends on what the 2nd appellant wrote 
to the respondent on the date in question. 
That letter is Exhibit Va, and there he 
asked the mortgagee to give him an account 
of what was due to him and expressed his 
willingness to pay what was due to the 
mortgagee. In his reply the. mortgagee 
stated that under the terms of Exhibit A, 
the deed of mortgage, he had acquired an 
absolute right to the property and, there- 
fore, he was not bound to render any 
account to the appellants and refused to 
do so. He did, however, mention what 
was the amount that kad become due 
on his mortgage. That amount was 
Rs. 3,19,946, It is argued that that 
would be the correct amovut upon the 
terms of the mortgage, that is, caloulating 
interest at the rates specified therein. 


This or any amount was never actually 
tendered by the appellants, nor was it 
sought to be deposited in Court. In fact, 


before the institution of the suit, no deposit 
or tender was made, and even now after 
decree, no portion of the amount due to 


the respondents has been paid. The mere 
expression of willingness on the part of a 
debtor to pay a debt cannot possibly 
amount to a tender within the meaning 
of the law. In fact, as we have said, 
Mr. Narayanamurthi did not contend so 
far. But he has strongly urged upon us 
that inasmuch as the respondent put for- 
ward the allegation that he had acquired 
an absolute right to the property and, 
therefore, the appellants were not entitled 
to redeem him, it must be taken in law 
to amount to a dispensation of tender. 

On this point we have been referred t 
a number of Indian and English cas 
dealing with contracts for sale or ot 
gases of reciprocal contracts; for inst 
Dayabhat Dipchand vw. Dullabhram Da 
(1), Owners of the “Norway” v. Ashburedet 
But the principle laid down iwi JO 
cases is that where there are np oA? 
promises and one of the promisees»gptt 
or dispenses with the performance - of the- 
promise made to him, he cannot afterwards 
put forward the non-performance of that 
promise as an answer to a suit for damages. 
But as regards the question whether the 
interest ona debt ceases from the date of 
tender or deposit, that class of cases de- 
pends upon the provisions of the Transfer 
of Property Act and upon a different 
principle. That Act lays down the con- 
ditions relating to a valid tender and valid 
deposit. It nowhere says that even if a 
valid tender has not been made, interest 
will cease to run if the mortgages happens 
to set up a right to the property in bim- 
self. If the argument of the appellants 
were well founded, the position would be 
this: In every case where the mortgagee 
in good faith, as in this case, asserts that 
he has acquired an absolute right to the 
property, the mortgagor or the person who 
has purchased the equity of redemption, 
by reason of that fact alone, would be 
exempted from payment of interest, pro- 
vided he has expressed his willingness to 
pay the debt. No authority whatever has 
been cited in support of such a proposi- 
tion which, in our opinion, is altogether 
untenable. We have been referred to a 
Privy Council decision in Harendara Dal 

(1) 8 B. E C. R. 188. 

(2) (1865) 3 Moore. P.O, (x. s.) 245; Br. & L. 404; 
11 Jur. (xN. s.) 892; 13 L. T. (xN, s.) 50; 13 W. R. 1085; 
145 R. R. 62; 16 E. R. 92. 
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Rai QOhowdhri vy. Maharani Das (8). 
There what happened was that under the 
contract between the parties the mortgagee 
engaged to appraise the mortgaged property 
if there was any proper negotiation for the 
sale of that property and if was brought 
to his notice. There was in fact a bona 
fide offer to purchase the property which 
was brought to the notice of the mortgagee 
in that case and he was asked to say whether 
he would appraise the property and fix the 
value, He refused to do so and in cgon- 
sequence the mortgagor was unable to find 
a purchaser for the property and re-pay the 
mortgage amount, Their Lordships held 
that the mortgagee having rendered impos- 
sible the sale of the property by the mort- 
gagor by which the latter would have been 
in the position to re-pay the debt, the 
matter stood ‘as if it was a case of tender.’ 
Mr. Narayanamurthi has attempted to build 
an argument upon this phrase to the effect 
that their Lordships treated the case as 
one ofa tender., But we do not think that 
there is any warrent for such an interpre- 
tation. There was no case of tender there and 
the Judicial Committee merely cited the case 
ofa tender only by way of analogy. The other 
case referred to, Gopeswar Saha v. Jadab 
Chandra (4), stood apparently on the same foot- 
ing and none of those cases support the broad 
proposition which has been contended for 
before us on behalf of the appellants. We, 
therefore, hold that what happened between 
the appellants and the respondents in 1899 did 
not have in law the effest of making in- 
terest cease fo run from that date. The 
Subordinate Judge also finds upon the evi- 
dence that, in fact, the Ist appellant had 
not the necessary amount at his disposal on 
the date of Exhibit Va. He is no doubt 
a large landlord with an income of about 
Rs. 40,000 a year. But the evidence does not 
show that he had, on the date in question, 
the amount which would be required to 
discharge the mortgage debt at his dis- 
posal. He was obliged to borrow even small 
sums of money and sometime after 1899 
he got considerably involved in debt, He 


(3) 28 C. 557; 287. A. 89,50, W. N. 536; 11 M. L. 


J. 171; 8 Sar. P. O. J. 48 (P. CO). 


(4) 32 Ind. Cas 587; ?2 0. LJ, 352; 20 Q. W. N, 


6S9; 43 C, 632, 


swore in the witness box that he had 
Rs. 1,50,000 in his chest. The Subordinate 
Judge has disbelieved that evidence and 
we think rightly. If he had anything like 
that amount with him at the time, his 
account books would have been the best 
evidence to show it. He must have kept 
accounts which he has withheld from Court, 
and it was not the sase ofthe Sth defend- 
ant, the principal appellant before us, that 
he had been negotiating to raise money, 
still less that he had actually raised money 
in that way. We, therefore, accept the con- 
clusion of the Subordinate Judge that if 
Exhibit Va would be construed as an offer 
to pay, it was not a bona fide offer in the 
sense that the appellants had the means of 
makirg the payment at the time. It may be 
pointed out that the Sth defendant bought 
the bulk of the mortgaged properties for 
Rs. 2,40,000, while on 17th January 1869 
the amount payable to the mortgagees was 
over Rs. 3,00,000. That also supports the 
finding of the Subordinate Judge that the 
so-called offer in Exhibit Va, if offer it 
can be called at all, was really rot bona 
fide, for we are not prepared to hold that 
the sth defendant was able and willing 
to pay that amount on the date in ques- 
tion. 

The 3rd point which has been raised 
before us relates to costs, The Subordinate 
Judge has given a personal deares against de> 
fendants Nos. 3, 8 and 12 for the entire costs, 
As regards the conduct of the suit we 
think that the Subordinate Judge was 
right in saying that the way in which the 
defence was conducted was vexatious. De- 
fendants Nos. 3,8 and 12 have been rightly 
made liable to pay the costs finally. But we 
do not think that they ought to be made 
personally liable for the costs relating to 
the stamp duty. So that amount must be 
deducted from the amount of costs for which 
defendants Nos. 3,8 and 12 have been made 
personally liable. In other respects, the de- 
oree of the Subordinate Judge is son- 
firmed. 

The Ist respondent’s memorandum of ob- 
jestions relates to the expenses of the 
establishment charges, repairs to canals, 
ste., expenses for the village headman, service 
Inams to village headman, and village duties 
and other similar expenses. The Subordinate 
Judge has allowed Rs. 3,000 a year for all 
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these charges, which are amounts actually 
spent by the mortgagee. But the contention 
is that Rs. 4,000 is provided for in a lump 
sum in the deed of mortgage, that being 
the amount which was settled with the 
mortgagee as payable on account of these 
charges. The clause in question says that 
if is agreed that after deducting for Govern- 
ment taxes so much and Rs. 4,000 on account 
of establishment charges, ete., and other 
payments mentioned therein, the mort- 
gagors should take an account of the balance 
of the net income from the mortgagee’s 
officials on the Ist February cf each year, 
The agreement is only to account for the 
balance and not with regard to any of the 
items mentioned in that clause. This view 
is suggested also by the clause at page 7 
of the document which says that, if in 
addition to the usual earthwork which may 
have to be executed, any extensive repairs 
have to be done in respect of river Bunds, 
ets., in respect of these unusual expenses, 
the mortgagee is entitled to charge the actual 
amount paid in excess of the Rs, 4,000. 
There is no mention here as to the other 
items comprised in the Rs. 4,000, that is 
to say, it is not provided that, if for 
establishment charges, the mortgagee has 
actually spent more than what was taken 
into account, he would be entitled to the 
excess. Nor is it anywhere provided that 
if anything less than Rs, 4,000 is spent 
the mortgagee must account for the rest. 
It seems to us that with respect to these 
petty and recurring items of expenditure, 
which were of a variable character, both 
the parties agreed that they should be fixed 
at acertain figure. If all that they intended 
was that the actual expenses incurred under 
these heads should alone be allowed to the 
mortgagee, there would have been no neces- 
sity to fix this figure at all. We must 
allow the memorandum of objections with 
costs to come out of the estate. 

The 3rd respondentə memorandum of 
objections is not pressed and is dismissed. 

OLDFIELD, J.—I agree with my learned 
brother’s judgment; but I prefer not to 
base my conclusion on any implication 
from the particular reason which the Ist 
plaintiff gave in his letter, Exhibit V, for 
refusing to receive money from the defend- 
ants. The foundation of sestion 84 of the 
Transfer of Property Act is that liability for 


interest on theamount due on the mortgage 
shall cease from the date of the tender, inas- 
much as the person who has made the tender 
not merely has to produse money in order 
to make it, but must also keep it ready 
for payment in Court or otherwise, It is 
clear thst no money could have been pro- 
duced in this case and that none was kept 
ready for payment. There is, no doubt,a 
distinction to be drawn between the pro- 
posal to make a tender, such as we have 
in this oase, and an actual tender ; but there 
is no reason why a person who makes the 
former should be treated any better than a 
person who makes the latter. In these 
sircumstances, itseems to me that the appel- 
lants, who made no tong fide proposalsand who, 
it is admitted, made no tender of any sort, 
cannot benefit by the principle of section 
84, On the other points, I entirely agree 
with my learned brother’s judgment. 





This case coming on for hearing for orders 
this day, the Court made the following 

ORDER.—In this appeal Mr. K. 
Srinivasa Ayyangar for the respondent 
has applied to us for fees for fwo Vakils 
under the new rule 41 framed under the 
Legal Practitioners Act. This Rule em- 
powers the Court in cases of special diff- 
culty or importance to allow two sets of fees 
to a party who has engaged more than one 
Vakil. This case involved about seven lacs 
of rupees, but it did not strike us that there 
was any spesially difficult question involved 
in the appeal and in fact we did not call upon 
the learned Vakil for the respondent to re- 
ply. Itis, however, urged that the case is of 
special importance having regard to the 
amount involved. Weare inclined to agree 
with that contention; for the respondent, 
in view of the fact that no less than seven 
lacs were concerned in the litigation, was 
justified in engaging two Vakils. We, there- 
fore, allow fees for two Vakils, which will be 
taxed according to the rules. 

Appeal dismissed. 

M, C.P, 
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CALCUTTA HIGH COURT. 
APPEALS From ORIGINAL Decrees Nos. 86, 
268 anp 269 or 1911 

4 AND 
%) APPEAL FROM APPELLATE DRORER No, 2918 
leg or 1913. 
h July 7, 1916. . 
Ji -Mr. Justice N. R. Chatterjea and 
4 Tr, Justice Richardson. 
| P In No. 86 of 1911 
BUDDIN CHOWDHURY, 
OR TOTHE ESTATE OF LATE DURGA 
T MUKHERJI—P taintirs— 
| APPELLANT 
| T6TSUS 
KUMAR MUKOPADHYAYA 
ER— DEFEN DANTS— RESPONDENTS. 
In No. 268 or 1911 
BUDDIN CHOWDHURY, 
fOk TO THE ESTATE UF LATE DURGA 
i . MUKHERJEE — DEFENDANT — 
APPELLANT 
VETSUS : 
SER ALI MIAN AND syoTHER— 
PLAINTIFES — RESPONDENTS. 
In No. 269 0r 1911 
3UDDIN CHOWDHURY, ADMINIS- 
GR ‘TO THE ESTATE OF LATE DURGA 
IRN MUKHERJI— Praintirr— 
APPELLANT 
VETSUS 
N DAS SAUDAGAR AND ANOTHER- 
DEFENDANTS —— RESPONDENTS. 
Ix No, 2918 or 1913 
IN DAS SAUDAGAR AND oTHERsS— 
PLAINTIFPS-—-APPELLANIS 
GteTSUS | 
BUDDIN CHOWDHURY, Apuminis. 
LOR TO THE ESTATE OF LATE DURGA 
JRN MUKHERJEE, AND OTHERS-—- 


DEFENDANTS— RESPONDENTS, 
oy of Property Act (IV of 1882), s. 583—Fraudu- 
isfer—Transferee’s right under it—Bona fides 
nt of full value, effect of. 


urchaser of a property, with full knowledge 
itention of the seller to defraud or defeat 
itor, is not a bona fide transferee and his 
ə is invalid as against the creditors, even 
full consideration was paid for the purchase 
portion of the purchase-money was paid 
arge of a debt which the seller owed to third 
fa. 445, cols. 1 & 2,] ' 


No. 86 or 1911 


ppeal against the decree of the Sub- 
umate Judge, Noakhali, dated the 23rd 
£ December 1910. 


INDIAN OASES. 441 
AFTABUDDIN V. BASANTA KUMAR MUKOPADHYAYA, 


Nos. 268 anp 269 or 1911 

Title Appeals Nos. 58-59 əf 1911 in 
the Court of the District Judge, Noa- 
khali, against the decree of the Subordinate 
Judge, Noakhali, dated the 23rd of Desember 
1910, and transferred to the file of this Court 
by an order of Chitty and N. R. Chatterjea, 
JJa made on the 27th April 1911, 

No, 2918 of 1913 

Appeal against the decree of the Distriat 
Judge, Noakhali, dated the 3rd of February 
1913, affirming that of the Officiating Subor- 
dinate Judge at that place, dated the 22nd 
of January 1912. 

Babus Dwarka Nath Chakraburty, Hari 
Bhushan Mukherjee and Manmotho Nath Ray, 
for the Appellants in Nos. 86, 2653 and 269 
of 1911 and for the Respondents in No, 2918 
of 1913. 

Babus Jogesh Chandra Ray and Gunada Charan 
Sen, for the Respondents in No. 86 of 1911. 

Babus Basanta Kumar Bosu and Khirode 
Narain Bhuiya, for the Respondent in No, 268 
of 1911. 7 

Babu Dhirendra Lal Kastgir, for the Re. 
spondents in No. 269 of 1911 and for the Ap- 
pellant in No. 2918 of 1913. 

AppeaL No. 86 or 1911. 

JUDGMENT.—The facts of the cases 
which gave rise to these appeals may be 
stated shortly as follows:— 

One Durga Charan Mookherjee died in 
1898, leaving his son Madhu Sndhan an 
infant. Bistoo Charan brother of Durga 
Charan was appointed guardian under Act 
VIII of 1890 in respect of the properties 
of the minor on the 20th February 1900, 
and one Sarat Chandra Ray and three others 
executed a security bond on the 13th June 
1900 as sureties for Bistoo Charan. The 
order appointing Bistoo Charan as guardian 
was, however, set aside on appeal by the High 
Court on the 28th January 1902, and on the 
23rd August 1904, one Rajani Ranta was 
appointed administrator of the estate. On 
the 27th January 1905, he brought a suit for 
accounts for the period of Bistoo Charan’s 
management claiming Rs. 12,000 and odd, 
and the sureties Sarat Chandra Ray and 
others were made defendants along with 
Bistoo Charan. After filing the suit applica- 
tion was made for attachment before 
judgment of the properties of Sarat 
Chandra, and on the 28th April 1905 a 
gonditional order for attachment was passed 
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and the order was served on the 9th May 
1905. Onthe 19th May 1905, objection to 
attachment was made by Bistoo Charan 
and on the same day Sarat Chandra 
filed an affidavit stating that he was not 
going to alienate any property. On the 
99nd May 1905, the conditional order for 
attachment was withdrawn. On the 12th 
January 1906, a fresh order for attachment 
before judgment was issued and served bet- 
ween the 19th and the 25th February 1906. 
A preliminary decree for accounts was 
passed on the 9th February 1906, and a 
final decree was passed on the 16th March 
1909 for Rs. 10,867-8-4 in favour of 
Aftabuddin who had succeeded Rajani 
Kanta as administrator of the estate against 
Bistoo Charan and Sarat Ohandra and 
the other sureties. While the said snit was 
` pending Sarat Chandra executed six oon- 
veyances in favour of certain Persons in 
respect of some of his properties. Two of 
“these were executed in favour of Basanta 
Kumar Mukerjee, one dated the 29th 
September 1905 and the other dated the 
95th December 1905. Two others were 
executed in favour of one Dewan Das, 
one of which dated the 31st December 
1905 was in his own name and the other 
dated the 25th February 1906 in the name 
of his son Gour Das. Another Kobala 
dated the 14th February 1906 was executed 
in favour of one Shamsere Ally, and lastly 
there was a Kobala infavour of one Nanda 
Kumar on the 25th February 1906. After 
the final decree was passed in the account 
suit, the decree-holder applied for execu- 
tion of the decree against Sarat Chandra 
and attached his properties. Thereupon 
Basanta Kumar Mookherjee and the other 
purchasers preferred claims to the pro- 
perties attached _ on the strength of the 


Kobalas executed in their favour. The 
claims of Shamsere Ally, Gour Das and 
Nanda Kumar were disallowed, but the 


elaims of Basanta Kumar and Dewan Das 
were allowed on the 3lst January 1910. 
The decree-holder thereupon brought a 
suit No. 160 of 1910 for a declaration that 
the purchase by Basanta Kumar was 
fraudulent, collusive and benami, and that 
no title passed tohim under the hKobalas. 
The suit was dismissed by the Court below 
and appeal No. 86 of 1911 has been preferred 
in that suit, A similar suit brought against 


Dewan Das (Suit No. 161 of 1910) was 
also dismissed and Appeal No. 269 of 1911 
is against the desision in tbat suit. The 
suit (No. 53 of 1910) brought by Shamsere 
Ally was decreed, and Appeal No. 268 of 1911 
arises ont of that suit. The suit brought 
by Nanda Kumar was dismissed and no 
appeal has been preferred by him. The 
suit by Dewan Das upon the Kobala in 
the name of Gour Das (Suit No. 53 of 
1911) was also dismissed by the Court below 
and Second Appeal No. 2918 arises from 
that suit. We will first deal with Appeal No. 
86 of 1911 which arises out of Suit No. 
160 of 1910, in which Basanta Kumar 
Mookherjee is the contesting defendant. It 
appears that the most valuable of the 
properties belonging to Sarat Chandra was 
a share in a big estate called Jugdia Estate, 
which was in the hands of one Hem 
Chandra Das as Sadar Malguzar, the 
proprietors getting their respective 
Malikanas from him. Sarat Chandra had 
18-gundas l-cowrt 2-kage share at the time 
of the transactions we are dealing with in 
that estate. Hem Chandra Das had a 
Katohari at Char Parbati in that estate 
and Sarat Ohandra served as Naib (prinsi- 
pal officer) in the Katchary under Hem 
Chandra. Basanta Kumar as already 
stated purchased by two 
the 29th September 1905 and 25th 
December 1905 respectively some shares 
of the Jugdia Estate from Sarat Chandra. 
By the first Kobala he purchased a 1-gunda 
2 karas 1-krant, 1%-dantis share, aud by 
the second a 5-gunda share. Basanta 
Kumar is a Pleader practising ‘at Feni, 
He acted as a Pleader for Durga Charan 
Mukherjee so long as he was alive and 
afterwards for the administrator of his 
infant son’s estate, z. e. the desoree-holder. 
His lodging and that of Darga Charan 
were inthe same compound with only a 
fencing between them. He was cited ag 
a witness in the snit for accounts against 
Bistoo, Sarat and others, and the summons 
was served personally upon him on the 
3rd duly 1905 and he was examined 
as a witness in that case. In his deposi- 
tion inthe present case he at first stated 
that he could not say whether he knew 
about the account suit before the date of 
his conveyances. But when the bills of 
his travelling and other expenses which 


Kobalas dated ` 
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he had submitted to the Court in the 
account suit were shown to him, he had to 
admit that he knew of the suit before 
the execution of the Kobalas. It appears 
from the evidence of Hem Chandra that 
he, Sarat Chandra and Basanta Kumar 
gave evidence in the account suit at the 
same time and Rajani Mohan Ray, who 
was formerly the administrator of the 
estate of Durga Charan, swears that he 
told Basanta Kumar abont the attachment 
before and after the first attachment and 
before and after the second attachment. 
The Kobalas in favour of Basanta Kumar 
and the other purchasers were all executed 
at the Parbati Char Katchari of Hem 
Chandra, the Sadar Malguzar of the Jugdia 
Estate. The first attachment was served at 


Char Parbati on the 18th May 1905, and- 


fhe second on the 19th January 1906, 
There can be no doubt that Hem Chandra 
was fully aware of the attachment. He 
denied knowledge of the attachment in his 
deposition inthe present case, but in his 
deposition in the claim sase on the llth 
December 1909 he stated that he heard 
of the first attachment and that it had 
been subsequently withdrawn on the ob- 
jection of Sarat Chandra. Sarat Chandra 
was then serving under him asa Naib in 
the Jugdia Estate in the Char Paroatia Ku- 
tchari. The Court below observes:— It is 
quite clear from the deposition of Hem 
Chandra Das that he knew about the 
attachment and Basanta Kumar made en- 
quiries from him. Hem Chandra and 
Basanta Kumar are friendly. It is highly 
improbable that he would conceal the fact 
of attachment from him. Moreover he is 
a Pleader and was a wifness in the suit 
on behalf of the administrator and appeared 
in Court on many dates. Itis very prob- 
able that he should know it. Rajani Roy, 
the previous administrator, affirms that 
Basanta Kumar was told everything. He 
is no administrator now and has no concern 
with the estate or the present administrator 
or the owners and so I see no reason to 
disbelieve him. I, therefore, find that Basanta 
Kumar was aware of the attachment, and 
the attempt of Sarat to sell properties to 
avoid the liability,” We entirely agree with 
this finding of the Court below, and we 
have no doubt that Basanta Kumar was 
perfectly aware of the attachment and of 


Sarat’s intention to dispose of his properties, 
to avoid liability under the decree which 
might be passed in the account suit, before 
he took the conveyances from Sarat. The 
next question is whether any consideration 
was paid by Basanta Kumar for the Kobalas, 


` The first Kobala was for Rs. 1,365, and the 


second for Rs. 4,520. Hem Chandra and 
the attesting witnesses have deposed to 
the passing of the consideration and Basanta 
Kumar also deposes to the payment of 
consideration of the second Kobala., The 
attesting witnesses, however, are all the 
servants or relations of Hem Chandra, 
Basanta Kumar is a Pleader, he has money- 
lending business and landed properties. He 
has accounts, but he says that he has no 
account books to show the payment of the 
consideration of the Kobalas. Hem Chandra 
says that out of the consideration for the 
first Kobala in favour of Basanta Kumar 
certain debts which Sarat Chandra owed to 
certain ladies of his (Hem Chandra’s) 
family were paid off. These luana are 
said to haye been advanced to Sarat 
Chandra on behalf of the ladies by Hem 
Chandra on bonds, but he cannot say whe- 
ther the bonds were registered or wera 
unregistered or whether they were mort» 
gage bonds. Hem Chandra has produced 
certain accounts to show the re-payment of 
the debts by Sarat Chandra. They are 
loose sheets of paper stitched together, and 
having regard to the evidence we do not 
think that it has been satisfactorily proved 
that Sarat Chandra really owed any debts 
to the ladies of Hem Chandra’s family or 
that they were paid off out of the considera- 
tion money of the Srst Kobala. At the 
same time we are unable to hold that 
the Kobalas were benami. Hem Chandra, 
under whom Sarat Chandra was serving 
as a Naib, was helping him as much as 
he could and Basanta Kumar was the 
friend and Pleader of Hem Chandra, but 
we do not think it likely that he would 
act as the benamdar of Sarat Chandra 
or hold the property for him when he 
obtained no benefit from such a transaction. 
He had already purchased a share in the 
Jugdia Estate, which appears to be a very 
valuable one, and he would naturally be 
desirous of acquiring further shares in that 
estate. He had undoubtedly the means to 
purchase the share. There is evidence 


444 


INDIAN CASES. 


[1918 | 


AFTABODDIN V. BASANTA KUMAR MUKOPADHYAYA, 


that since his purchase from Sarat Chandra 
he got his name registered in respect of 
the shares and received the Malikana of 
the shares purchased from Hem Chandra, 
the Sadar Malguzar. We do not think 
having regard to all the sircumstanses that 
Basanta Kumar purchased the property 
from Sarat Chandra benamt or held it 
for his benefit. Basanta Kumar, however, 
is a Pleader and a man of business, and 
it is not likely that with fall knowledge 
of the suit which was pending at the 
time, the attachmen‘'s before judgments 
and the sure prospect of litigation which 
a purchaser from Sarat Chandra, would have 
to enter into in the event of a decree 
being passed against Sarat Chandra, should 
have paid the full value of the property 
which the consideration stated in the 
Kobalas represents. Bat if the Kobala 
were not benami and if Basanta Kumar 
paid some consideration it is idle to speculate 
how much he actually paid, and we must 
hold that the Kobalas were not without 
consideration, The transfers by Sarat 
Chandra, however, were made with intent 
to defeat or delay his creditor, the plaintiff, 
and the Court below has also come to the 
same conclusion. The only question, there- 
fore, is whether Basanta Kumar was a 
transferee in good faith. The learned Sub- 
ordinate Judge observes:— 16 cannot, how- 
ever, be conceived for a moment that Basanta 
Kumar intended to help Sarat in his 
fraudulent conduct. It appears from the 
evidence on the side of the administrator 
that Basanta Kumar wasa well wisher of 
the estate of Durga Charan and had 
intimacy with him and his widow. Under 
such circumstances, it is highly improbable 
that he should help Sarat. lt seems that 
he purchased for his own benefit without 
any thought of helping or injuring any one. 
The question ia whether under these 
circumstance heis to be held as acting mala 
fide. The law has been elaborately discussed 
in the decisions reported as Hakim Lal v. 
Mooshahar Sahu (1) and Ishan Chunder Das 
Sarkar v. Bishu Sirdar (2). Going sarefully 
through these decisions I think the purchase 
of Basanta Kumar cannot be said to be 


(1) 34 C. 999; 11 ©. W. N. 889; 6 O. L. J. 410. 
(2) 24 0. 825; 1 O. FW. N. 665; 12 Ind. Dec, (x. s.) 
1217, 


mala fide merely because the result has 
been to defeat the creditor. We are unable 
to agree with the Court below on the point. 
There is no doubt that the transfers made 
by Sarat were fraudulent. They were made 
with intent to defeat or delay the plaintiff 


_in the event of his obtaining a decree against 


him. When the first order for attachment 
before judgment of his properties was 
served, Sarat Chandra on the 19th May 1905 
stated in his affidavit that he was not 
attempting to transfer any properties and 
the Court in rejecting the application for 
attachment on the 22nd May 1905 to a 
certain extent relied npon the said affidavit. 
The transfer made by Sarat Chandra in 


favour of Basanta Kumar on the 
22nd September 1905 was _ certainly 
fraudulent and if the latter, with fuli 
knowledge of tbe fraudulent intention, 


obtained the conveyance, we fail to see 
how he can be said to have acted bona 
fide. The mere fact that the transfer was 
not a cloak for the benefit of the debtor 
or that it was for adequate consideration 
does not necessarily show that it was 
made in good faith, A mere knowledge 
of an impending decree or execution 
against the transferor is not sufficient to 
make the transferee a transferee other- 
wise then in good faith, when he does 
not share the intention of the transferor to 
defeat or delay his creditors. But as 
observed in the case of IJIshan Chunder 
Das Sarkar v. Bishu Sirdar (2), “Indeed 
it would almost be a contradiction in terms 
to say that a transferee for value, who 
takes the transfer with the intention of 
helping the transferor to convert his 
immoveable property into money which 
can easily be concealed, and thus to defeat 
or delay his creditors, should nevertheless 
be treated as transferee in goad faith, 
and the transfer to him should be up- 
held, though section 53 says that a 
transfer made with such intention is 
voidable at the option of the areditors. 
Where the tranferee is a creditor of the 
transferor and accepts the transfer in 
satisfaction of the debt due to him, though 
with the knowledge that his so doing has 
the effect of defeating other ereditors of 
the transferor, the transfer may come 
within the last paragraph of section 53 
of the Transfer of Property Act.” In Oadogan 


- 
er 
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v. Kennett (3) Lord Mansfield said: “If 
the transaction be not bona fide, the ciroum- 
stance of its being done for a valuable 
consideration, will not alone take it ont 
of the Statute. I have known several 
cases where persons have given a fair and 
full price for goods, and where the posses- 
sion was actually changed; yet being 
done for the purpose of defeating creditors, 
the transaction has been held fraudulent, 
and, therefore, void.” The authorities on 
the point were elaborately disonssed in the 
case of Hakim Lal v. Mooshahar Sahu (1) 
and we agree with the view taken 
by the learned Judges as to the result of 
the authorities. In that particular coase, 
the transfer impeached as fraudulent was 
made in favour of a oreditor and there 
was adequate consideration for the transfer, 


and it was accordingly held that the 
transfer was not invalid. The Judicial 
Committee in affirming the decision of 


this Court observed :— The transfer which 
defeats or delays creditors is not an 
instrument which prefers one creditor to 
another, but an instrument which removes 
‘property from the creditors to the benefit 
of the debtor. The debtor must not retain 
a benefit for himself. He may pay one 
creditor and leave another unpaid.” Their 
Lordships were dealing with a case where 
the transfer was in favour of a creditor. 

In the present case, Basanta Kumar was 
not a creditor and he had full knowledge 
of the fraudulent intention of the transfer. 
Under the siroumstances the transfer is 
void as against the plaintif even if 
Basanta Kumar had paid full value for 
the property purchased by him. 

It is said that the first conveyance was 
executed in favour of Basanta Kumar for 
payment of certain debts which Sarat owed 
to certain ladies of Hem Chandra’s family. 
We have referred to the vvidence on the 
point, and have expressed our opinion 
that the existence of the debts or the 
payment thereof by Sarat out of the 
consideration of the said Kobala was not 
satisfactorily proved. But assuming that 
there were some debts and that a portion 
of the consideration money paid by Basanta 
Kumar was applied in payment of such 
debts, we do not think that the transfer 


(3) (1776) 2 Cowper 432; 98 B. R. 1171. 


INDIAN CASES, 
AFTABUDDIN V, BASANTA KUMAR MUKOPADBYAYA. 


445 


is for that reason valid. We fully agree 
with the observations quoted from Lockrain 
v. Rastan (4) inthe case of Hakim Lal v. 
Mooshahar Sahu (1) referred tc above and 
which run as follows:— A person who 
purchases for a present consideration is in 
every sense a volunteer; he has nothing 
at stake, no self-interest to serve: he 
may with perfect safety keep out of the 
transaction. Having no motive of interest 
prompting him to enter into it, if yet he 
does enter, knowing the fraudulent purpose 
of the grantor, the law very properly says 
he enters into it for the purpose of 
aiding that fraudulent purpose. Not so 
with him who takes the property in satis- 
faction of a pre-existing indebtedness, he 
has an interest to serve: he can keep out 
of the transaction only at the risk of 
losing his claim. The law throws upon 
him no duty of protecting other creditors, 
He has the same right to accept volun- 
tary preference that he has to obtain a 
preference by superior diligence; he may 
know the fraudulent purpose of the 
gractor, but the law sees that he has a 
purpose of his own to serve and if he 
gces no further than is necessary to serve 
that purpose, the law will not charge him 
with fraud by reason of such knowledge.” 

So far as the second conveyance is 
converned, there is no evidence that any 
creditor was paid off with the considera- 
tion for the said conveyance. Hem Chandra 
says that Sarat sold his property in order 
to raise money for a business in rice. 
If that is so, he converted his immove- 
able property into money, so that the 
creditor might be defeated. Under the 
circumstances we think the transfers in 
favour of Basanta Kumar are void against 
the plaintiff. 

It is contended, however, on behalf of 
Basanta Kumar that this is not a suit 
under section 53 of the Transfer of 
Property Ast on behalf of the oreditors 
to set aside a fraudulent sonveyance, that 
the issues which arise in such a suit 
wera not raised and evidence was not 
gone into on such issues, and that the plaintiff 
having challenged the conveyances as benainz 
and without consideration and having 
failed to prove the same, the suit shonld 


(4) (1899) 9 North Dakota 484; 51 N, W. 60. 
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be dismissed. There is no evidence that 
there are any creditors of Sarat other 
than the plaintiff, the suit, therefore, is 
not open to the objection that it was not 
brought on behalf of all the oreditors. 

It is true that the suit was based upon 
the grounds that the conveyances were 
benamt and withovt consideration, and 
evidence was adduced in support of that case. 
The questions of benami and fraud appear 
to have been mixed up in the plaint and 
the evidence, but there are distinct allega- 
tions in the plaint that Sarat Chandra, 
with intent to frustrate the decree and 
with the help of Hem Chandra, created 
the false and fraudulent sonveyances. 

Basanta Kumar in hisdefence set up that 
he was a bona fide purchaser for value 
without notice of the attachment. The 
Ath issue raised in the case was: “ls the 
defendant No. l a benamidar for defendant 
No. 2 and is the Kobala set up by the 
defendant No. 1 a ‘fraudulent and collusive 
document?” And the learned Subordinate 
Judge discussed the question whether 
Basanta Kumar purehased in good faith. 
After referring to the authorities relating to 
fraudulent conveyances, he observes:— 
“Going carefully through these desisions 
1 think the purchase of Basanta Kumar 
eannot be said to be mala fide merely 
because the result has been to defeat the 
creditor. In this connestion it is to be noted 
that in the plaint against Basanta Kumar 
the plaintiff did not want to avoid the 
sale because of the bad faith of 
Basanta Kumar. His purchase was 
impsacshed as benami, Had the plaintiff 
based his case on an intention todefraud, the 
defendant could hava been able to prove that 
the property which Sarat had even after the 
gale to him, was sufficient to meet any 
claim of the administrator.” 

It appears, therefore, that although there 
were allegations to the effect that the Kobalas 
were fraudulent and were executed in order 
to defeat the claim of the plaintiff they were 
mixed up with the question of benami, and 
the attention of the parties was not directed 
to the points arising in asuit under section 
53 of the Transfer of Property Ast, 
and evidence was not adduced on all 
such points. 

In these cireumstances, we think that 
for the ends of justice the case should be 


remanded for an enquiry into the assets 
of Sarat Chandra atthe time of the sales 
to Basanta Kumar, and whether they were 
sufficient to meet the olaim of the ad- 
ministrator in the account suit then pending. 
If the Court finds that they were not 
suffisient, the conveyance in favour of 
Basanta Kumar will be declared void as 
against the plaintiff. If, on the other land, 
Sarat had aufficient properties at the time 
to meet the claim of the plaintiff, the 
suit will be dismissed. Oosts will abide the 
result. 
In APPEAL No, 268 or 1911, 

This appeal arises out of the suit (No. 53 
of 1910) brought by Shamsere Ally who 
was unsuccessful in the olaim oase. He 
purchased 2% gandas of the Jugdia estate 
by a Kobala dated the l4th February 1906. 
The purchase, therefore, was after the 
second attachment was applied for and 
before it was effected (between 19th to 
the 25th February 1906). Shamsere was 
already the owner of another 23-gandas 
share, and appears to be a substantial 
landowner and shopkeeper. The consider- 
ation stated in the Kobala is Rs. 2,160, 
There is evidence to show that the con- 
sideration passed and there are entries in 
his jama khurach book showing payment 
of Rs, 2,160 as consideration besides other 
expenses for stamp and registration, ebo., 
of the Kobala. 

The Court in the claim case was of 
opinion that the jama khurch was not 
“above suspicion,” but we do not see 
sufficient reason for rejecting the book as 
unreliable receipts haye been produced to 
show that he received Malikana for the 
years 1313 to 1816. The account book of 
1312, which was produced -to show pay- 
ment of consideration, could not contain 
entries relating to reciepts of Malikana of 
that year, as the Kobala was executed at 
almost the end of the year (Falgoon), 
although the fact that the books of the 
years 1313 to 1316 were not produced is 
open to comment. The only evidence to 
show that the Kobala was benam? is that 
of Aftabuddin and JBasiruddin. The frst 
merely says thab he “heard” from many 
people that the Kobalas were without son- 
sideration, and the statement of Basir- 
nd-din (who is also one of the sureties) 
that Sarat told him about the benami 
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nature of the transaction cannot be relied 
upon. Shamsere, it is true, admits that he 
did not make any enquiry about the 
property, but he wasa co-sharer in the 
property, thongh the fact that he did 
not enquire whether the property purchased 
by him was ‘under any debt or not’ is 
suspicious. Having regard, however, to the 
facts that he already bad a share in the 
estate and had the means to purchase the 
% gundas in question, the evidence as to 
payment of consideration may be accepted. 

Shamsere holds jamas in the Jugdia Estate 
of which Hem Chandra is the Sadar 
Malenzar and is the “master of giving or 
refusing settlements’ as the witness Abdul 
Majid says. The Kobala was executed in 
Hem Chandra’s Katchari where Sarat used 
to serve as Naib, and Shamsere resided at 
Char Chandia within the Jugdia estate, 
Basanta Kumar sometimes acted as his 
Pleader. But there is no direst evidence 
to show that Shamsere was aware of the 
suit against Sarat, or of the attachments 
before judgment or that he purchased with 
knowledge’ of the fraudulent intention of 
Sarat in disposing of his properties, although 
all the cireumstances raise a suspicion that 
he was aware of the facts. In the absence 
of the evidence, however, the Court can- 
not act upon mere suspicion, and under 
the circumstances we are unable to differ 
from the Court below or to hold that the 
purchase was not bona fide. This appeal 
accordingly will be dismissed, but in the 
circumstances we direct that each party do 
bear its own costs. 


In Appsart No, 269 or 1911. 


- This appeal arises out of the suit (No. 161) 
brought by Aftabuddin against Dewan 


Das, whose claim was allowed in 
the claim case. The suit relates 
fo l-gunda share of Jugdia Estate 


purchased from Sarat Chandra by Dewan 
Das, on the 3lst Decamber 1905, for 
Rs. 1,296. Dewan Das is said to be more 
than a hundred years old: his son Gour 
Das, looks after his properties. Gour Das 
and a witness Nalini Kumar have been 
examined to prove the paymentof the 
consideration. No jama khurach has been 
produced, but Gour Das says that they 
have no jama khurach The Malikana 
receipts have, however, been produced 
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[Exhibits B 11 (1) to B 11 (4)]. The case 
bears a general resemblance to the case of 
Shamsere Ally. The Kobala was executed 
at the Katchary of Hem Chandra and 
the witnesses to if were the amlas of < 
Hem Chandra. Dewan Das already had 
a 123 gundae share in the estate. His 
son Gour Das admits that Sarat told 
him about his debts, but he did not enquire 
into the particulars. Dewan Das lives at 
Char Chandia within the Jugdia estate, and 
appears to be a substantia] man. The 
only evidence as to the Kobala being a 
benamz transaction is that of Aftabuddin 
or Basiruddin and the observations we have 
made with respect to them in the case of 
Shamsere Ally apply to this case also. There 
is no direct evidence to show that Dewan 
Das orhis son Gour was aware of the suit 
against Sarat or the attachments or that 
they had knowledge of the fraudulent in- 
tention of Sarat in disposing of his properties, 
althongh as in the case of Shamsere a suse 
picion arises that they were aware of the 
facts. Under the sirsumstances, we must 
dismiss this appeal also, each party to bear 
his own costs, 


In Seconp APPEAL No. 2918 or 1913, 


We now come to the second appeal 
preferred by Dewan Das which arises out 
of suit (No. 53 of 1911) brought by him for 
declaration of his right to I-gunda 
3-karas share of the Jugdia Estate which 
was purchased by him in the name of his 
son Gour Das by a Kobala dated the 26th 
February 1906, that being the last Kobala 
by which Sarat Chandra sold away his 
share in the Jugdia Estate. The suit was 
tried by another Subordinate Judge and ` 
he came to the conclusion that the evi- 
dence regarding the passing of the con- 
sideration was very donbtfal but that even 
supposing that the amount was actually 
paid to Sarat, “there sould be no doubt 
that the object of the Kobala was to 
convert the property out of the reach of 
the decree expested to be passed in the 
acsount suit,” and that the plaintiff had 
full knowledge of the fraudulent intention 
of Sarat. The suit accordingly was dis- 
missed by the Court of first instance. On 
appeal the learned District Judge aiirmed 
the decree of the first Court. The learned 
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Judge says:— The evidence as to the 
passing of the consideration was held to 
be unsatisfactory by the lower Court. I 
do uot differ from the lower Court on this 
point. It may or may not be true. But 
I eannot believe that the plaintiff or rather 
his son Gour had no knowledge of the 
proceedings against Sarat.” Then after 
making certain other observations he states 
his conclusion thus:— But no unquestion- 
able evidence is forthcoming to prove the 
passing of consideration and the Courts 
’ must presume the facts to be according to 
the common course of natural events and 
that Gour had knowledge of Sarat’s motive 
in disposing of his property.” The finding 
that the consideration for the Kobala was 
not proved by unimpeachable evidence is a 
finding of fact and is binding upon us in 
second appeal. 


It is true that we have in appeal No. 
269 upheld the first Kobala of Dewan Das 
on the ground that there was no direst 
evidence that be had knowledge of the 
’ attachments or the fraudulent intention of 
Sarat. But that Kobala was exesuted on 
the 3lst December 1905 and the Kobala 
in the present case was executed on the 
26th February 1906. It was the last 
Kobala by which Sarat disposed of his 
share in Jugdia Estate, and it is so recited 
in the Kobala itself, 


It may at first sight seem anomalous 
that the same person (Gour Das) who 
obtained both the conveyances should be 
held to have had knowledge of the fraudnu- 
lent intention of the trunsferor in the 
one case and notin the other, though the 
circumstances disclosed are somewhat 
similar in both cases. But he might have 
had no knowledge of such intention in 
December 1905 when the first Kobala was 
taken, whereas he might have knowledge 
of it two months later. The suit relating 
to the second Kobala was instituted later. 
We do not know what evidence was ad- 
duced in this suitor what presumption of 
fact could be drawn therefrom. How- 
ever that may be, it is unnecessary to ex- 
amine the finding as to the knowledge of 
the fraudulent intention. There is the 
finding that consideration for Kobala was 
not proved and Dewan Das is the plaintiff 
in tho presont case, while he was the 


defendant in the other case. It comes to us 
by way of second appeal and we are bound 
by the finding of fact arrived at by the 
lower Appellate Court. We must accord- 
ingly dismiss this appeal with costs. 

Appeal dismissed. 


BOMBAY HIGH COURT. 

Seconp Civiu APPSAL No, 833 or 1915. 
December 18, 1917. 
Presenit:— Mr. Justice Beaman and Mr. Justice 
Marten. 

JANARDAN GANESH KHADILKAR 
AND ANOTHER—APPELLANTS 
versus 


RAVJI BHIKAJI KONDEAR— 


PLAINTIFF— RESPONDENT. 

Easements Act (Y of 1882), ss. 2 (c), 17 (c)—Water 
rights~-Right to take river water over another's lands 
in undefined channel, nature of —Presumption of lost 
grant—Lasement, 

From time immemorial the plaintiff and his 
ancestors as owners of certain non-riparian lands 
had been taking water from a river ator abouta 
certain spot on the banks and thence over the 
lands of the defendants successively till the plaint- 
iff’s lands were reached. The water was brought 
not in a defined channel but was allowed to spread 
over and irrigate defendants’ lands first and then 
the plaintiff's: 

Held, that even if the right enjoyed by the plaint- 
iff and his ancestors could not be acquired as an 
easement, there was nothing intrinsically unreason- 
able in it; on the contrary it was compatible with the 
usages and sentiments of the agricultural population 
in many parts of India and having been enjoyed 
from time immemorial it was saved by section 2, 
clause (c), of the Easements Act. [p. 449, col. 1.] 

Per Marten, J.— The plaintifi’s claim was to river 
water and notto mere surface water on the defend- 
ants’ lands and consequently section 17 (e) of the 
i a Act had no application to the case. [p. 450, 
col, 1. 

The presumption of a lost grant is one which may 
be made in India as well asin England. The pre- 
sumption arises out of the strong desire of the 
Courts to find a legal origin for an ancient and 
uninterrupted user, The presumption may be 
rebutted like other presumptions. It also requires 
certain conditions and one is that the right could 
have been the subject of a grant. [p. 450, col. 2.] 


Second appeal from the decision of the 
Assistant Judge at Thana, in Appeal 
No. 17 of 1914, confirming the decree passed 
by the Subordinate Judge at Bhiwandi, in 
Civil Suit No. 452 of 1911, 


——iding) 
-viz., that the plaintiff sould not 


x, 
\ 
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The Hon’ble Mr. Jinnah (with him Messrs, 
S. R. Bakhale and B. F. Desai), for the 
Appellants. 

The Hon’ble Mr. Wadia (with him Mr. 
A. G. Desai), for the Respondent. 

JUDGMENT. 

Beamax, J.—Assuming (but without de- 

that Mr. Jinnah’s contention is 


have acquired the right which heis suing 
to enforce under the Indian Easements 
Act, still the case is saved by section 2, 
clause (c), of that Act. 


The lower Courts have found concurrently,- 


as a fact, that the plaintiff has acquired 
this rightand enjoyed it fromtime imme- 
morial. 

Even if it were a right that could not 
bo acquired as an easement, there is 
nothing intrinsically unreasonable in it. On 
the contrary it is compatible with the 
usages and sentiments of the agricultural 
population in many parts of India. In 
my opinion the decree of the Court below 
must be confirmed and this appeal dis» 
missed with all costs upon tke appel- 
lants. 

MARTEN, J.—This second appeal raises an 
interesting question as to water rights 
which has been decided in plaintiff’s favour 
in both the Courts below. The facts proved 
show that from time immemorial the 
plaintiff and his ancestors as owners of 
certain non-riparian lands have been taking 
water from a river at or about a certain 
spot on the river banks, and thence over 
the lands of the defendants successively 
till the plaintiff's lands are reached. The 
water thus taken has not flowed in a de- 
finite channel over the defendants’ lands, 
but has followed the general lines indicated 
by the colour blue, wiz, first to the south 
of the westernmost embankment coloured 
red on the map in the suit, and then 
bifurcating almost at right angles east and 
west. The map is not so helpful as it 
might be. It contains no scale and no 
compass bearings, and only shows a portion 
of the river, viz., that to-the east of the 
embankment I have mentioned. It is on 
the site of this embankment that the water 
has hitherto been taken. The embank- 
ment itself was only built some eighteen 
years ago but the findings are that the 
plaintiff then pierced this embankment so 


29 


as to admit of the water flowing as before, 
and that the pipe he subsequently placed 
for that purpose was a hollowed palm 
tree which he subsequently renewed. It 
was then that the defendants obstructed 
the pipe and the flow of water for the 
first time, and consequently this astion 
was brought. The embankment I have 
referred to is called “the dam in dispute” 
in the Court of first instance, and must not 
be confused with the dam whish from 
time to time has been placed by the plaint- 
iff and others in the river bed itself se 
as to ensures supply of water in time of 
drought or searcity. 

The technical difficulty here is that the 
water has been brought not in a defined 
channel but has been allowed to spread 
over and irrigate the defendants’ lands 
first and then the plaintiff’s, This indeed 
appears to be a common method of irriga- 
tion in India [see Vellurd Adinarayana v. 
Polimera Ramudu (1)}. It has at any rate 
been the method adopted for very many 
years for irrigating the paddy fields in dispute 
in the present case. Accordingly the conten- 
tiou of the defendants that the plaintiff’s 
right, if established, “would tend to the 
total destruction of the defendants’ property” 
within the meaning of section 17 (a) of 
the Indian Easements Act may be summarily 
dismissed. 

The defendants’ substantial objection is 
that the right claimed is really one “to 
surface water not flowing ina stream” and 
hence cannot be acquired as an easement 
under the Indian Hasements Act [see section 
17 (c)], nor be the subject of a presumed 
lost grant. In my judgement that is not 
really the right which the plaintiff is claim- 
ing. He is really olaiming the right to take 
the water from the river without interruption 
by the defendants, and to have it conveyed 
over their lands. According to the Court of 
first instance the plaint alleges that ‘from 
the time of his ancestors the plaintiff has 
been in the habit of taking the water of 
that river for irrigating his lands.” The 
plaint then proceeds to give details as to 
how that water is taken and reaches 
plaintiff’s lands, 

Some difficulty was caused by the fact 
that a large portion of the embankment in 


(1) 17 Ind. Cas. 648; 37 M, 804 atp. 306; 12 M, L. T, 
637; 24 M. LJ. 17. 
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question : appears to be on land belonging to 
Government, and not to the defendants as 
they alleged, The Collestor; however, does 
not -appear to take any objection, and £o 
far as the present parties are concerned, I 
do not know that the point is really very 
material, Defendant No. 8 is now the 
Government tenant but has been warned not 
to obstruct the plaintiff in taking the water. 

- If, then, my view of the facts is correct, 
the claim is to river waterand notto mere 
surface water on the defendants’ lands and 
consequently section 17 (c) does not apply. 

It is no doubt true that the method of 
conveying that river water over the defend- 
ants’ lands creates a difficulty, for some 
is used toirrigate the defendants’ lands or 
may be lost by percolation, and on the other 
hand the volume of general water on ike 
defendants’ lands may be affected by rain 


water falling on their lands.or from other- 


like causee, This might, however, happen 
just the same if the water was conveyed in 
a definite open channel. Some of the river 
water might still be diverted by cross-suts 
in that channel on the defendants’ lands. 
Further, rain water falling on the defendants’ 
lands might easily increase the volume of 
water in the open ‘channel. One may, I 
think, fairly assume that the method actually 
adopted in the present- case of conveying 
this river water for all these years is the 
one best suited to local requirement, and 
preferable in particular to a definite channel 
with sross-cuts. Budhu Mandal w. Malat 
Mandal (2) and Kensit v. Great Eastern 
Railway Oo. (3) are instances of an easement 
or grant for river water across certain 
lands. 

But the plaintiff does not necessarily 
depend on the Indian Easements Act. Section 
2 (c) provides that nothing in that Act is 
to derogate from “any right acquired before 
this Act comes into force”, Had then the 


‘plaintiff-or his predecessors etile acquired 


any such right before the Indian Easements 
Act came into operation? I think he had. 
The decisions in Ramessur Persad Narain 
Singh v. Kooni Behary Pattuk (4) and Rajrup 


(2) 30 0. 1077. 

(3) (1884) 27 Ch, D. 122; 54 L, J. Ch. 19; 51 LT, 
862; 22 W. B 885. 

(4) 4 0, 688;6 I. A. 33; 3 Sar. P. ©. J. 8&6;3 Ind, 
Jur. 179; 2 Shome L. R, 194; ? Ind Dee. (N. s.) 
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Koer v. Abul Hossein (5) show that the 
presumption of a lost grant is one which 
may be made in India as well as in England. 
The presumption arises out of the strong 
desire of the Courts to find a legal origin 
for an ancient and uninterrupted user, The 
presumption may. be rebutted like other 
presumptions. It also requires certain con- 
ditions, and one is that the right sould 
have been the subject of a grant. As Lord: 
Selborne puts it in the leading “ase of 
Goodman v. Saltash Ocrportaton (6): “An 
open and uninterrupted. enjoyment from time 
immemorial under aclaim of right seems to 
me to be all that is necessary for a pre- 
sumption that it had such an origin as would 
establish the right, if a lawful origin was 
reasonably possible in law.” 

Is then the grant of the right claimed 
reasonably possible in law? I think it is: 
It is true that the plaintiff is a non riparian 
owner. Presumably, therefore, the riparian 
owner of the embankment in question could 
not have made a grant of the river water 
so as toaffect the lower riparian owners 
[see Ormerod vy. Todmorden Joint Stock Mill 
Oo. (7) and McOartney v. Londonderry and. 
Lough Swilley Railway Oo. Ltd. (&). ` But the 
grant would at any rate be good as against: 
such grantor (see same cases), and I assume 
alao - against his sequels in title, And .the 
lower riparian owner could not. somplain. 
unless he was injuriously affected in fact, 
(See Kensit v. Great Eastern Railway Co. 
(5)]. Further, as between himself and the 
lower riparian owners, the grantor might 
justify the user by a grant from the lower. 
riparian owner or by prescription [see 
McOartney’s case (8)]. In this very- case we 
find a dam erected in the river bed, and this 
I suppose could only be justified against 
lower riparian owners by grant or preserip- 
tion. Possibly the non-riparian grantee could 
not sue the lower riparian owners in his own. 
name [see Ormerod’s case (7)]. Héré, however, 
the defendants or their predecessors are either 


“(B) 0. 394, 7 C. L. B..629; 7 I; A. 240; 4 aya 
L. R. 7; 4 Sar. P.O. d. 199; 3 Suth. P. G. J. 816; 4 
Ind. Jur. 580; 3 Ind. Nec. (N. s.) 257 (P.O). 

(6) (1886) 7 A. 0. 633 at p. 639; 52 L. J. Q. B. 193; 
48 L. T. 239; 81 W. R, 293; 47 J. P, 276. : 

(7) (1883) 11 Q B. 158; 52 L. J. Q. B. 445781 W. 
R. 759; 47 J. P. 532. 

2 (1904) A. O. 801 at p. 815; 73 Le J, P. C. 73; 91 

L. T. 105; 53 W. R. 385. 
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the-original grantors of the river water, or 
else are the grantors of the right to have 
such water conveyed over their land in the 
way specified. In other words, I think it 
reasonably possible in law that the defendants’ 
predecessors sould have granted the right to 
convey definite river waters over their lands 
notwithstanding that such river waters 
flowed or passed through the defendants’ 
lands in no definite channel. In this 
respect the case presents a considerable 
resemblance to that of Villuri Adinarayana y. 
Polimera Ramudu (1), 

It was suggested that ‘the pleadings in 
the present case did not permit of the 
presumption of a lost grant. The plaint, 
however, clearly pleads the fast of im- 
memorial user, and it is this fact which 
raises the presumption in law. Further, this 
very point is dealt with in the judgment 
of the Court of first instance at page 22, 
line 41, If necessary, therefore, the pleadings 
should be treated as amended co as to raise 
this point expressly, and I decide this case on 
that footing, 

Some objection was made as to the 
form of the original decree. No objection 
appears to have been taken on this head 
in the lower Appellate Court, and I do 
not see that it is essential to vary the 
form of the decree, In effect the injune- 
tion is intended to preserve the immemorial 
user, 

In my judgment the appeal should be dis- 
missed with costs. 

Appeal dismissed, 
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If one or more members of a Hindu joint family, 
purporting to act on behalf ofthe family as a whole, 
make an alienation of joint family property, it is 
open to those members of the family who did not 
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join in the alienation, to contend that the alienation 
was made without authority and not for. valid 
necessity or for the benefit of the joint family and 
that it is not enforceable. But such alienation is 
good as against a person whois nota member of the 
joint family and does not claim through the joint 
family. [p. 455, col. 2.] 

A grant of property made under a deed in favour 
of a mahant of a temple and his heirs for the services 
rendered by the mahant to the temple is nob a grant 
of the property to the idol or to the temple, and the 
mahant and his heirs are competent to deal with the 
property as their private property. [p. 457, col. 1.] 

A legal representative of a deceased party is not 
entitled to appeal as such legal representative with- 
out first obtaining an order of the Court bringin 
him on to the record in that capacity. [p. 456, col. 1. 


First appeal from a decree of the Sub. 
ordinate Judge, Agra. 

Mr. Dalit Mohan Baneri, for the Ap- 
pellant, l 

Messrs. B. E. O’Conor and Peary Lal 
Ranerit, for the Respondent. 


JUDGMENT. 

Piecott, J.—The suit out of which this 
appeal and the connected Appeal No. 317 
of 1915 arise, was brought to enforce a 
mortgage-deed of the 10th of January 
1881. The property hypothesated was the 
equity of redemption in a revenue-free 
grant in village Gadaya Latifpur and 500 
bighas of revenue-free land in another 
village called Khankara. It is recited in 
the deed itself that the latter of these 
two properties was alréady mortgaged with 
possession to the same ‘mortgagees under 
a deed of the 15th of June 1866. Part 
of the consideration of the simple mort- 
gage now in suit was the redemption of 
this older usufructuary mortgage on the 
land in village Khankara. Out of the 
total consideration of Rs. 10,801 for the 
deed in suit a sum of Rs. 7,184 was 
calculated as due on the  usufructuary 
mortgage of the 15th of June 1866, and 
was set apart for the redemption of the 
said mortgage. One effect, therefore, of the 
deed in suit was that the mortgagors be- 
came entitled to re-enter into possession 
of the land in village Khankara, which had 
hitherto been in the possession and enjoy- 
ment of their mortgagees. It is further 
stated in the deed in suit that the revenue- 
free grant in village Gadaya Latifpur was 
also mortgaged with possession to the same 
mortgagees under a deed of the 18th of 
October 1865. It is only the equity of 
redemption which is hypothecated under 


` 
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the deed in suit. It is admitted that this 
mortgage of the 18th of October 1865 
has never been redeemed. The relief sought 
in the present suit is to bring to sale 
the equity of redemption in respect of the 
revenue-free grant in village Gadaya Latif- 
pur and the entire right, title and interest 
of the mortgagors in respect of the land 
in village Khankara. The mortgagors under 
the deed are as follows:— 

i. Mahant Lachman Das, 
Mahant Hari Das. 

. 2. Kbubit Ram and Ram Ratan, sons of 
Gulab Das. 

3. Hargobind, son of Hardeo. 

The evidence on the record shows that 
the properties now in question in villages 
Gadaya Latifpur and Khankara were in 
the possession in the year 1826 of one 
Mahant Kesho Das, described as priest of 
the temple of Sitaramji. They were held 
by him under revyenue-free grants made 
by the Maharatta Government. This Kesho 
Das appears to have had a number of 
chelas ` or disciples, and it seems clear 
from the record that he himself belonged 
to a celibate order of religious ascetias. 
Kesho Das died somewhere about the year 
1828 and, under circumstances which will 
require to be further considered, he was 
succeeded in possession cf the properties 
in suit by two persons, Hari Das and 
Gulab Das. The former of these took the 
title of Mahant, lived as a celibate and 
would seem to have succeeded Kesho Das 
in the office of priest, 
married. man and brought up a large 
family, seven sons of his being shown in 
the. pedigree the correctness of which has 
been admitted. Hari Das, however, adopted 
chela, and as his eventual successor in the 
Mahantship, Lachman Das, one of the sons 
of Gulab Das. This is the Lachman Das 
whose name appears as the first of the 
mortgagors in the deed in suit. Of the 
remaining mortgagors two are sons of 
Gulab Das, while Hargobind is a grandson 
of Gulab Das, his father Hardeo having 
presumably died before the execution of 
the deed in suit. There is a recital in 
the same deed to the effect that three 
other persons interested in the mortgaged 
property as descendants of Gulab Das are 
“not present here,” and the executants of 
the deed undoubtedly purport to act for 
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and on behalf of these alleged absent 
members of the family and to deal with 
the property as a whole, including the 
shares of the said absent members. The 
three persons thus specified are Har Prasad, 
an own brother of the executant Har- 
gobind, Bhola, another grandson of Gulab 
Das, whose father Baldeo we must presume 
to have died prior to the execution of 
this document, and. Bal Kishen, another 
son of Gulab Das There remains one 
other son of Gulab Das called Bhupal, 
who is not accounted for in the above 
statement of facts. His name neither appears 
ag an executant of the mortgage-deed 
in suit nor in the recital of those members 
of the family on whose behalf the exe- 
eutants of the deed purport fo act. In 
the absence of any evidence to the contrary 
it seems a fair presumption that Bhupal 
had died prior to the execution of this 
deed, and there is no evidence on the 
record to prove the contrary. The nearest 
the defendants have been able to get is 
the production of certified- copies of certain 
village records which purport to show 
Bhupal as alive in the year 1879. This 
does not prove that he was alive in 1881, 
and does not seem to me to outweigh the 
presumption of his death which may reason- 
ably be drawn from the wording of the 
deed in suit. It is an admitted fact in 
the case that Lachhman Das adopted as 
his chela another grandson of Gulab Das, 
namely, Raghunath Das, son of Khubi Ram, 
one of the exesutants of the deed in suit. This 
Raghunath Das similarly became a celibate 
Mahant and succeeded Lachman Das in 
the office of Mahant in connection with 
the temple of Sitaramji. Raghunath Das 
has since departed from the tradition of 
the family by adopting as his chela a 
person named Banarsi Das who is an 
outsider, that is to say, not a descendant 
of Gulab Das, and in respect of whom 
it is alleged, though the matter has not 
been enquired into in the present case, 
that he is disqualified from succeeding to 
the Mahantship by the fact that he is a 
house-holder and a married man, At any 
rate, on the 29th of May 1907, Mahant 
Raghunath Das executed a deed by which 
he purported to transfer all his rights, 
including both his personal property and 
his office as Mahant and whatever interest 
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he possessed as priest, manager or trustee 
of the temple of Sitaramji, to the afore- 
said Banarsi Das, 
by Banarsi Das on the strength of this 
document, in which he impleaded all the 
descendants of Gulab Das, together with 
certain persons alleged to be transferees 
of property appertaining to the temple, 
but not the mortgagees under the deed 
now in suit or any representative of the 
said mortgagees, The suit was resisted 
upon a variety of grounds, and after it 
had been dismissed by the Court of first 
instance if came before this Oourt as First 
Appeal No. 807 of 1910, desided on the 23th 
of October 1912. The learned Judges of 
this Court expressly declined to determine 
the question whether the property in snit 
in that litigation, which included the 
property now in suit, was or was not 
trust property belonging to the temple of 
Sitaramji. Their decision proceeded upon 
this line of argument: either the property in 
suit was trust property, as alleged by Banarsi 
Das, that is to say, appertained to a trust of 
which Mahant Raghunath Das was, or had 
been, the sole manager and trustee, or 
it did not. If it did not, Banarsi Das 
obviously had no case at all: assuming for 
the sake of argumont that it did, there 
was no evidence on the record to satisfy 
the Court that Raghunath Das had any 
right to nominate his successor at his own 
free will and pleasure, still less to transfer 
the office of Mahant, with the rights and 
duties of trustee and manager of the temple 
property, to another person during his own 
lifetime. 

The present suit was instituted on the 
29th of March 1910, that is to say, before 
the declaratory suit brought by Banarsi 
Das had been desided even hy the Court 
of first instance. The foregoing recital of 
facts is, however, necessary to the under- 
standing of the pleadings in the present 
snit; and in the view which I take of the 
case a proper appreciation of these pleadings 
is absolutely essential to the determination 
of the questions raised by these appeals. 
It may be said at once that the plaintiff 
is a transferee of the rights of the original 
mortgagees under the deed in suit, and 
also under the usufructuary mortgage of 
Ostober the 18th, 1865. The determination 
of the present guit has, as a matter of 
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fact, been delayed by the coironmstanoe 
that a plea, raised by the defendants, 
against’ the validity of the plaintiff’s docu- 
ment of transfer, was accepted in the first 
instance by the trial Court; but the decision 
on this point was taken to this Court in 
appeal and was disposed of by this Court 
on thel7th of November 1913 (vide First 
Appeal No, 21 of 1912 the record of which 
has been before us), with the result that 
the validity of the plaintif’s document of 
title was affirmed. It seems just worth 
while to note at once that the plaintiff 
is himself the trustee and manager of 
another religious endowment conrested 
with another temple at Bindraban, and 
that the money which he has embarked 
on this speculation presumably comes from 
the surplus profits of the trust in his hands. 
It is entirely superfluous, therefore, to allow 
any oonsiderations as to the feelings of 
the Hindu public with regard to the 
sanctity of temple endowments to interfere 
with the sonsideration of the questions of 
law involved in this suit. If the plaintiff 
succeeds he will bring this property to 
sale for the benefit of another religious 
endowment. Nor is if necessary that we 
should trouble ourselves overmuch with 
any considerations as to the general equities 
of the case. The plaintiff is a speculator 
who has bought up a disputed claim for 
what it may be worth; while the defendants 
are in the position of persons who have 
raised money upon property under a 
representation that they had every right 
to do so, and who are now seeking to 
repudiate the debt on the ground thatthe 
property hypothecated was not theirs to deal 
with. 

The array of defendants as originally im- 
pleaded was as follows- 

The first defendant was Banarsi Das, 
who is described in the plaint simply as 
“disciple of Raghunath Das.’ The next 
six defendants were representatives of the 
family of Gulab Das, being his grandsons, 
great-grandsons or great-great-grandsons, 
together with the widow of a deceased 
descendant, who was presumably impleaded 
as a matter of precaution. The eighth 
defendant was stated to be an auction- 
purchaser of whatever rights Raghunath 
Das had possessed in the property in suit, 
while the ninth defendant was the sug- 
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oessor-in-title of the original mortgagee, 
who had transferred his rights to the 
plaintiff, Subsequently, three more. defend- 
ants were added; two of these were alleged 
to be also transferees of the rights of 
Raghunath Das in the property in suit; 
and Raghunath Das himself was also 
impleaded, apparently at the suggestion 
of the Court. He is described as “Mahant 
Raghunath Das, a disciple of Mahant 
Lachman Das, gaddi-nashin and managing 
trustee of the temple of Thakur Sri 
Sitaramji Maharaj, placed at Mauza Gadaya 
Latifpur.” In the petition by which Raghu- 
nath Das was impleaded the plaintiff 
carefully refrained from admitting that 
Raghunath Das was in any way a neces- 
sary party to the suit. He admitted him 
to be the managing trustees of a certain 
temple; but his case was throughout that 
the property in suit formed no part of the 
endowment of that temple, or of the trust 
property in the hands of Reghunath Das. 
The property in suit was alleged by the 
plaintiff to be the personal property of 
the original mortgagors, and Banarsi Das 
was impleaded, instead of Raghunath Das, 
on the ground that the latter’s deed of 
the 29th of May 1907, whatever might 
be its effect as regards the trusteeship 
and the trust property, did operate to 
transfer in favour of Banarsi Das what- 
ever rights Raghunath Das possessed in 
any personal property of his own. In a 
petition which he presented to the Court 
after he had been impleaded, Raghunath 
Das disclaimed all interest in the litigation. 
He apparently intended to support the 
contention of Banarsi Das that the pro- 
perty in suit was not merely trust pro. 
perty, but appertained to an endowment 
in favour of the temple of Sitaramji of 
which Raghunath Das had been the sole 
trustee and manager, until he transferred 
his rights to Banarsi Das. Those defend- 
ants who resisted the suit raised a 
variety of pleas; but the point to be noticed 
for my present purpose is that there 
was a marked difference in the position 
taken up by Banarsi Das on the ong 
hand, and by the deseendants of Gulab 
Das on the other. Both these parties 
took the plea that the property in snuit 
was trust property appertaining to the 
temple aforesaid, and as such inalienable; 
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but they were as much at variance amongst 
themselyes as they were with the plaint- 
expressly pleaded that 
the property in suit appertained to a trust 
of which he was himself the sole manager, 
by appointment in succession to Raghunath 
Das; he pleaded that “Radha Ballabh and 
other defendants, the heirs of Gulab Das, 
have no interest in the property.” On 
the other hand, those of the descendants 
of Gulab Das who contested the suit denied 
that Banarsi Das had any interest in the 
matter. They not merely denied that he 
had succeeded to the interests of Raghn- 
nath Das, whatever they may have been, 
in the property in suit; but they set upa 
trust under which the descendants of Gulab 
Das were joint trustees along with what- 
ever Mahant for the time being had suc- 
ceeded to the rights of Hari Das and of 
Lachman Das. They pleaded, and in view of 
the position taken up by them they were clear- 
ly entitled to plead, that Raghunath Das was 
a necessary partyto the suit, and that his 
absence from the array of original defend- 
ants was a fatal objection to the main- 
tainability of the entire suit, inasmuch as 
he had been impleaded after the expira- 
tion of the special period of limitation 


prescribed by sestion 31 of the Indian 
Limitation Act {IX of 1908), within 
which the present suit was instituted. 


The learned Subordinate Judge fixed a 
number of issues, and one of these issues 
was whether Banarsi Dasor the defendant 
Raman Das (a grandson of Hargobind, one 
of the exesutants of the mortgage deed 
in suit) was the lawful successor to Mahant 
Raghunath Das. In the end, however, the 
Court below came to the sonelusion that 
this was an issue which arose only as 
between two of the defendants and did 
not require to be decided in order to the 
determination of the suit. He overruled 
on various grounds all the pleas raised by 
all the defendants, except the plea taken 
by the descendants of Gulab Das to the 
effect that the shares of those members of the 
family who had not joined in the execution 
of the mortgage-deed in suit were not 
affected by the mortgage and could not 
be brought to sale in satisfaction of the 


same. On this basis he has given the 
plaintiff a decree for the full amount 
claimed by him, but enforceable 
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against an undivided 17/24ths 
share of the property in suit. All the 
defendants except Banarai Das have sub- 
mitted to this decres, and I regard it as 
most important to insist upon the fact 
that the appealnow bsfore us is by Banarsi 
Dasalone. On the other haud the plaintiff has 
filed a separate appeal No. 317 of 1915, in 
which he asks that the decrees of the Court 
bslow be modified by making it enforceable 
as against the whole of the mortgaged 
property. This appeal I propose to deal 
with in a separate judgment. 

The memorandum of appeal presented 
by Banarai Das is a somewhat prolix and 
argumentative document, bat it has been 
agreed before us that in substanca only three 
points are raised:— 

(1) It is contended that the property in 
suit is trust property, belonging to the 
idol worshipped inthe temple of Sitaramjt 
at Gadaya wbatifpur, and to no other 
person whatsoever, so that the executants 
of the mortgage-deed in suit had no right 
to alienate the game and it cannot be 
brought to sale in execution of the mortgage 
decree. 

(2) It is contended that Mahant Raghunath 
Das was a necessary party to the suit, 
and that the suit must fail on the mere 
ground that he was impleaded after the 
expiration of the prescribed period of limit- 
ation, 

(3) A plea is taken, in the alternative, 
to the effect that, on the view of the facts 
taken by the Court below and assuming 
that the joint family formed by the lineal 
descendants of Gulab Das were owners, or 
‘part owners of the property in suit, then 
it should be held as a matter of law that 
the executants of the mortgage-deed had 
no right to bhypothecate either their own 
shares or the shares of any person in 
“the joint ancestral family property, 
and that this ground alone would be suffi- 
cient to warrant the dismissal of the plaint- 
iff’s suit. 

I propose to take these points in the 
reverse order, becanse the last two can, in 
my opinion, be very briefly disposed of. 
I do not think there is any force in the 
third plea, and I propose to deal with 
ib more in detail in my judgment on the 
cross-appeal filed by the plaintiff. For the 
purpose of the appeal now under considar- 
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ation it is sufficient to say that this plea 
is not open to Banarsi Das. He is not, 
never was, a member of the joint family 
formed by the descendants of Gulab Das. 
If one or more members of a Hindu joint 
family, purporting to ast on behalf of the 
family as a whole, make an alienation of 
joint family property, itis, of course, open 
to those members of the family who did 
not join in the alienation to contend that 
it was made without authority, that it was 
not made for valid necessity, or for the benefit 
of the joint family, and that it is not 
enforceable, As againsta person like Banarsi 
Das, who is not a member of the joint family 
and does not claim through the joint family, 
the alienation is good, 

In dealing with the question of limit- 
ation I have one further point tonote. A 
document whieh is on this record at page 
A12 shows that Raghunath Das died on 
the 19th of January 1913, during the 
pendensy of this suit in the Court below. 
The plaintiff made no attempt to have 
aby person brought on the record as suc- 
cessor to Raghunath Das; and from his point 
of view he was obviously right in not doing 
so. He had contended throughout that 
Raghunath Das was nota necessary party 
to the suit and that any interest which 
he had ever possessed in the property in 
suit had passed to other hands. MBanarsi 
Das in his memorandum of appeal to this 
Court says that he files his appeal in the 
capacity of trustee of the wagf property 
belonging to Thakur Sitaramji, representing 
Raghunath Das in that capacity. He has 
never applied to this Court to be brought 
upon the record as successor to Raghunath 
Das. Had he made such an application, 
it seems clear to me that it could not have 
been granted without some further enquiry, 
seeing that the right of suocession to the 
office of Mahant and to the _ trusteeship 
held by Raghunath Das was a matter in eon- 
troversy in this very suit The document 
to which I have already referred does, no 
doubt, afford some evidence in support of 
the contention that Banarsi Das, whatever 
his rights may be, bas suceeeded in obtain- 
ing effective possession of the temple and 
of any property appertaining to the templa 
other than the property now in suit. At 
ihe same time if seema clear that no 
litigant has a right to assume to himeelf 
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the position of legal representative of a 
‘deceased litigant, without making an appli- 
cation to the Court in proper form and ob- 
taining the orders of the Court thereon. 
In the suit itself the position taken up by 
Banarsi Das was that he had already taken 
the place of Raghunath Das as manager and 
trustee of the temple in virtue of the 
transfer of the 29th of May 1907. The 
plaintiff impleaded Raghunath Das as 
manager and trustee of the temple, but 
denied that the property in suit had any 
concern with the trust of which Raghunath 
Das was the manager. The question of 
limitation, therefore, if it can be raised at 
all by Banarsi Das in this appeal, depends 
for its determination on the desision of 
the Court in respect of the main ques- 
tion. If the property in suit is found to 
belong to a trust of which Mahant 
Raghunath Das was, on the date of the 
institution of this suit, the sole trustee 
and manager, the suit will fail on its 
merits, and it must also be held to be 
barred by limitation on the ground that 
the trustee was impleaded after the 
‘expiration of the limitation period. On a 
contrary finding it would follow that 
` Mahant Raghunath Das bad, on the date 
of the institution of the suit, no interest 
in the property in question and was not 
a necessary party. This was the position 
taken up by Raghunath Das and by 
Banarsi Das himself in the Court below, 
and I very much doubt if the appellant 
can be permitted to resile from it now, 
I may say further that, after carefully 
considering the memorandum of appeal 
filed by Banarsi Das in connection with 
this question of limitation, I am by no 
means satisfied that if is inenmbent upon 
us at all to hear Banarsi Das on the 
merits. He does not appeal in his personal 
capacity as Banarsi Das, defendant No. 1 
in the suit, He expressly claims to appeal 
as the representative of Raghunath Das, 
the person subsequently impleaded as defend- 
ant No. 10 in the suit. He has, no doubt, 
adopted this attitude in the hope that it 
may lend forse to his plea of limitation; 
but he has neglected to observe that he 
is not entitled to appeal as a legal 
representative of a deceased defendant, 
withont first obtaining an order of the 
Court bringing him, on jo the record in 
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that capacity. He has not amended his 
pleadings in any way in consequence of 
the deaision of this Court in First Appeal No. 
307 of 1910, and must be taken to stand 
by the position originally taken up by 
him that the trusteeship of the temple had 
been transferred to him prior to the 
institution of this suit by the deed of the 
29th of May. 1907. In the absence of 
any amended pleading on his part or of 
any application from him asking to be 
brought upon the record as the legal 
representative of Mahant Raghunath Das, 
after the death of the latter, and of any 
order to this effect from the Court, it 
seems to me that his appeal as filed is not 
maintainable at all, 

It is only because this point was not 
properly brought out in the sourse of 
argument before us that I prefer to pass 
on to the consideration of the main plea 
raised by Banarsi Das, instead of throwing 
out his appeal on this ground alone. With 
regard to this question whether the pro- 


perty in suit forms part of a religious 
endowment, there is a great deal of 
evidence of one kind or another on the 


record and I quite admit that portions of 
that evidence have not been satisfactorily 
dealt with in the judgment of the Court 
below. At the same time it seems to me 
that the issue as between Banarsi Das 
and the plaintiff (and these are the only 
parties with whom we are concerned in 
this appeal) lies within a very narrow 
compass, I find no forse in the con- 
tention, pressed upon us in argument, that 
the property in suit never belonged to 
Mahant Kesho Das, but was from the 
very outset a religious endowment, the 
true owner of which was the idol of 
Thakur Sitaramji worshipped in a particular 
temple. It is admitted that the revenue- 
free grants by the Maharatta Government 
in respect of the lands in both the villages 
in suit were at one time in existence in 
writing, but the grant in respect of village 
Gadaya Latifpur is not forthcoming. | 
find nothing on the record to lend colour 

to the suggestion made on behalf of the ` 


appellant that this document is in the 
hands of the plaintiff and is being wil- 
fully kept bask by him. It is expressly 


referred to in one of the older documents 
on the record as haying -been lost. What 
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is described in the judgment of the Court 
below as “the original sanad of muaf 
Mouza Khankara, dated 10th Jamadi-ul- 
awwal 1321 Hijri? is on this record and 
has been produced by the plaintif. It 
is a very ancient document and, partly in 
consequence of the defestive processes 
employed in our Courts for the binding of 
records, is now in an extremely damaged 
condition. The official translators of this 
Court have been compelled to report 
that they are unable to prepare any 
intelligible translation of the document, 
The learned Judge of the Court below is 
a Muhammadan gentleman: I have no 
doubt that he was quite capable of read- 
ing the document in question with com- 
prehension, and it would appear that he 
was able to do so while its sondition 
was less dilapidated than it is at present. 
He states in his judgment that this sanad 
confers the property asa personal grant or 
muaf from generation to generation; and 
I ean see no reason why we should not 
be content to accept this account of its 
contents. There is nothing unusual or 
inconsistent with Hindu religious ideas in 
the making of a grant to the Mahant of 
a temple for the personal enjoyment of 
himself and of his successors after him. 
No doubt the person making the grant is 
inflaenced by the fact that the grantee 
is the priest of a temple and performs 
religious services in connection therewith, 
but that is no reason why a grant made 
for the enjoyment of the Mahant personally 
should be construed as a grant in favour 
of the idol as a juristic personality. 
Moreover, there is one sonsideration which 
seems to me decisive against the appel- 
lant as regards this part of the case. The 
one document in the appellant’s favour, 
without which he would have no arguable 
case at all, is the bhetnama (deed of 
endowment, or of dedication) executed by 
Mahant Kesho Das on the 9th of May 
1826. Ať the time when he made that 
grant Kesho Das obviously regarded him- 
self as having full right of disposal in 
respect of the property dealt with therein. 
The appellant himself asks us to regard this 
document as creating an endowment in 
favour of the temple, or of the idol as a 
juristic personality; and this position is 
inconsistent with the suggestion that the 
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endowment was already in existence, or 
that the idol was already the owner cf 
the property and Mahant Kesho Das no- 
thing more than a trustee. The one 
dificult point in the case is the meaning 
and the legal effect of this document itself. 
The learned Subordinate Jndgehas brush. 
ed it aside somewhat lightly with the 
remark that it was never acted upon. I 
freely concede to the appellant that this 
is not a satisfactory way of dealing with it. 
If the Court has before it a document 
which undoubtedly created a trust or re. 
ligious endowment, it is not a sound position 
to take up that the documert became of 
no effect as soon as the trustee or trustees 
appointed thereunder began to commit 
breaches of trust in respect of the pro- 
perties thus placed in their hands. I think 
the dosument requires to be considered, 
both in connection with the pleadings of 
the parties tothis appeal, and in connection 
with the available evidence bearing on the 
position of Kesho Das at the time, and 
the avents immediately following on 
his death, We have itfrom Mahant Kesho 
Das that he had a good many chelas or 
disciples, and he was obviously anxious to 
arrange thai the property in his hands 
should pass peaceably after his death into 
the hands of the two particular persons 
whom he desired to nominate as his soco- 
cessors. It is to be noted that he desorib- 
ed them somewhat differently in the deed 
Im question, He speaks of Hari Das as 
my disciple, and of Gulab Das as my 
cadopted son.” Seeing that Kesho Das was 
certainly a very old man when he executed 
this document and that he died within two 
years of its execution, I think that we 
may take it that Gulab Das was already a 
family man in the year 1826, was married 
and had begotten children. The fact that 
he is described as “my adopted son,” and 
not as ‘my disciple,” suggests that Mahant 
Khesho Das himself was donbtful whether 
Gulab Das would be accepted by Hindu 
religious feeling as a qualified successor 
to himself in the office of Mahant and of 
temple priest. At the same time he was 
obviously anxious to make provision for 
Gulab Das and his family and to insure 
frr their benefit a right to share in the profits 
of the property in question. It must he 
remembered, further, that he held this pro- 
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perty under revenue-free grants. Those grants 
might or might not be confirmed by the British 
Government. The property itself, that is 
to say, the share in Gadaya Latifpur and the 
land in village Kharkara, Mahant Kesho 
Das might perhaps dispose of by Will so 
as to secure peaceable suecession to the 
same for the benefit of his legateee; but the 
value of the property would be greatly 
diminished if the Government refused to gonti- 
-nue the revenue-free grant and prosesded to 
assess the land to revenue. I take it that 
these considerations dictated the peculiar 
form of the document which we have to 
consider. It is curiously worded, and one 
part of it is difficult to resonsile with 
another. In one place the Mahant purports 
to make a gift or dedication of the proper- 
ty in question (which by the way includes 
other property besides that now in suit) 
to Thakur Sitaramji asa juristic person- 
ality, and merely to appoint Hari Das 
and Gulab Das to perform the worship 
and services of the idol. Further on, how- 
ever, he speaks of them as his ‘donees,” 
and says that, while they should be care- 
fal to keep up the worship and services 
of the Thakurji, they are to regard them- 
selves as owners of the gifted property 
and to enjoy the same as such. Another 
point which was not noticed in the course 
of argument before us, but which seems 
to me of some significance, is that the 
idol of Thakur Sitaramji spoken of in this 
dosument does not seem to be identical 
with the idol of which, acsording to tha 
plaintiff, Mahant Raghunath Das was the 
managing trustee on the date of the in- 
stitution of the snit. The latter is in 
a temple at Mauza Gadaya Latifpur; 
but in the deed of 1826 Mahant Kesho 
Das describes himself as priest of the 
temple of Sitaramji situated in Mohalla 
Pulan in the town of Bindraban, and there 
is nothing | in the document to suggest 
that the “Thakur Sitaramji” subsequently 
referred to is any other than the idol 
worshipped in this temple in the town of 
Bindraban. After the death of Mahant 
“Kesho Das the question of the continuance 
of this revenue-free grant in favour of his 
legatees or successors was considered by 
the British Government and was the subject 
of a good deal of correspondence, extracts 
from which are to be found printed in 
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this record. The revenue-free grant was 
continued; but it is beyond qaestion that 
neither the temple, nor the idol of Thakur 
Sitaramji regarded as a juristic personality, 
was ever entered in the revenue papers as 
the holder of the grant. At page A6 
of the record is anextract from the register 
of revenue-free grants relating to village 
Khankara. The name of the holder of the 
grant there given is “Hari Das Bairagi.” 
There is a note that it was granted for 
the love of God and for the expenses of 
Thakurji in “Gadaria Ilaka Farrah.” The 
name Gadaria” in this place would seem 
to be a variant of the name of Gadaya 
Latifpur. A similar paper of the year 
1868 relating to this latter village shows 
that the British Government finally remit- 
ted the revenue assessable on this village 
in favour of Hari Das and Gulab Das, 


heirs to Kesho Das. The word ‘heirs’ 
is to my mind of, great significanoe. 
Under tke heading ‘designation of the 


tenure’ appears the following entry:— for 
the maintenance of the priest and the ex- 
penses of the temple of Thakur Sitaramji.” 
In the mortgage-deed of October the 18th, 
1855, Gulab Das and Laehhman Das, the 
successor of Hari Das, speak of the pro- 


-perty in Gadaya Latifpur as constituting a 


muafi in perpetuity granted by Maharaja 


Sri Madho Rao Sahib Bahadur of 
Gwalior for generation after generation 
and upheld as such by the British 


Gavernment, and as having been “in our 
proprietary possession up to this day.” 

They unquestionably assume to themselves 
the right todeal with this grant as their 
own and to alienate it in such 
At the 
sume time, while putting the mortgagees in 
possession, they reserved to themselves the 
right to receive one rapea daily from the 
mortgagees, ‘for the expenses of the temple 
of Sitaramji Maharaj situated in the village 
aforesaid.”. Now there has been much 
litigation arising out of this stipulation, 
and the question of the position of the 
mortgagors and mortgagees under this deed 
of 1865 does not come to us precisely as 
res integra in the present litigation. The 
dosuments which especially require con- 
sideration are a judgment of the District 
Judge of Agra, dated February the 19th, 
of this book, and a 
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judgment of the same Court, dated July 
the 12th, 1912. With regard to the for- 
mer of these documents it is to be re- 
marked that the desision of the District 
Judge was not affirmed by this Court on 
appeal: there was an order of remand 
which resulted eventually in a judgment 
{which the parties have neglested to print) 
by which the decision of the District 
Judge was considerably modified. The 
net result of this litigation has been that 
this allowance of one rupee per diem has 
been held not to appertain to any trust 
or endowment, either in favour of the 
temple or in favour of the idol worshipped 
therein, but tobe a personal right reserved 
to themselves by the mortgagors, Fur- 
ther, if has been held that the successors 
of the original mortgagors are entitled to 
recover this allowance piecemeal in certain 
definite shares; that is to say,-a right to 
receive one-half of the allowance has been 
afirmed in favour of the successor to the 
Mahantship, the other half the heirs of 
Gulab Das have been permitted separately 
-to recover for the benefit of the joint 
family to whioh they belong, The decision 
of the District Judge of Agra in the 
litigation of 1912 seems to me of parti. 
cular importance. I do not say that it 
operates as ves judicata as between Banarsi 
Das and the plaintiff. But even as be- 
tween tbem it:isrelevant evidence, as an 
instance in which a certain right was son- 
tested and was affirmed by the Court. In 
that litigation the present plaintiff, as 
successor of the original mortgagees, was 
arrayed on one side along with Raghunath 
Das, while the descendants of Gulab Das, 
who were claiming a half share in the 
arrears of the daily allowance, were array- 
ed upon the other. In deciding that the 
heirs of Gulab Das were entitled to receive 
the half share claimed by them, the 
learned District Judge expressly proceeded 
upon a finding that the mortgagors in the 
deed of 1865 had hypothecated their 
personal property, and not endowed pro- 
perty -belonging to the temple for the 
services of which it was said that the 
allowance ought to be expended. It seems 
to me that this finding is conclusive as 
between the plaintiff on the one hand and 
the descendants of Gulab Das on the other, 
.and this may be the reason why the 


INDIAN CASES, 


459 


latter have not seen ft to contest this 
appeal. The position of Banarsi Das ig 
not quite the same; but we must limit 
ourselves to a consideration of the case as 
it stands between the appellant and the 
respondent now before us on their own 
pleadings, and on the evidence on the 
record if seems to me that Banarsi Das 
has no substantial zase. The one document 
in his favour is the bhetnama of May the 
9th, 1826, and that dooument, if it ig 
evidence of any kind of trust, is no evidence 
at all of the particular trust alleged and 
contended for by Banarsi Das in this oase. 
On any possible interpretation of that deed, 
it does not create a trust the benefita of 
which are to go wholly to the temple of 
Thakur Sitaramji, still less to a temple 
of that deity situated in Gadaya Latifpur; 
still less does it create a trust of which 
the sole manager and trustee shall be the 
Mahant of the temple for the time being. 
Tf this document oan be construed as 
creating any sort of a trust, then it is a 
trust for the maintenance of the worship 
of the idol in a certain temple, but prin. 
sipally for the benefit of the trustees 
themselves, and these trustees are Mahant 
Hari Das and his successors after him and 
Gulab Das and his descendants after him, 
If I felt that this appeal could not be 


. disposed of without going further into the 


question of the possible creation of a trust 
of this nature, and the legal consequences 
which would follow in the event of such 
a trust being proved, I should have a 
good deal more to say; but I do not think 
this question is now in issue. Mahant 
Banarsi Das (as I observe that he now 
calls himself) set up a trust for the 
benefit of the idol Thakur Sitaramji, of 
which he was himself the sole marager 
and trustee. The plaintiff admitted the 
existence cf a trust in favour of the idol 
of which Mahant Raghunath Das was the 
sole manager and trustee, but denied that 
the property in suit appertained to that 
trust. So far as the parties now before 
us are concerned, they went to trial on 
this issue and the one piece of evidence 
which can ke seriously relied on in favour 
of Banarsi Das is the document of 1826, 
which is no evidence that the property in 
suit belongs, or ever belonged, to a trust 
exclusively in favour of the idol in question, 
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or of which the Mahant of the temple for 
the time being was the sole trustee. All 
the other evidence on the record is entirely 
against Banarst Das, and in favour of the 
contention that the mortgagora of 1881 
were right in saying that they had a 
power of disposal in respect of the pro- 
perty dealt with by the deed in suit, 


Tf it be suggested that I am taking too 
narrow a view of the pleadings, and that 
Banarsi Das should be allowed at this 
stage to set up, at least by way of an 
alternative pleading, the alleged rights of 
the descendants of Gulab Das by way of 
jus tertii, although he had expressly denied 
the existence of those rights in his 
written statement, even then it seems to 
me that the position is clear. If Banarsi 
Das ean be heard to plead the rights of 
the descendants of Gulab Das, he cannot 
raise on their behalf any plea which 
wonld not be open to them. And in my 


opinion they are presluded by the decision . 


of the District Judgeof Agra, of July the 
12th, 1912, from asserting that the pro- 
perty now in suit, or rather the half share 
in that property with which they are con- 
cerned, is not their personal property, 
They have obtained, as against the present 
plaintiff, a decree which proceeded upon 
an express finding `to the above effect, 
and which without that finding would have 
been impossible. On these grounds I am 
of opinion that there is no foree in this 
appeal, and that it must be dismissed with 
costs. 


Watsa, J.—I agree in the order dismiss- 
ing the appeal. I do so with some hesita- 
tion, solely because I entertain an uncom- 
fortable feeling that the deed of 1826 
ereated a religious endowment of property 
whieh could not thereafter be legally alien- 
ated under any circumstances except for 
the purposes of such endowment, and that 
we are impliedly sanctioning whatmay be 
described as a prescriptive right to divert 
trust property from its original purpose 
without the approval of any Court. I think 
the property and those in possession of 
it have long ceased to pay any but a 
perfunctory and inconsiderable tribute either 
in spirit or in cash to the wishes 
of the origina] founder of the endow- 
ment, 


I recognize, however, the force of my 
brother’s observation with reference to the 
feelings of the Hindu publie in this parti- 
cular sase, and having regard to the special 
ciraumstances and tothe special form in 
which the case now somes before us in 
appeal, I think that the order proposed 
does substantial justice between these 
parties. 

By tas Court.—The appeal is dismissed 
with costs, 

Appeal dismissed, 


MADRAS HIGH COURT. 
APPEAL AGAINST APPELLATE ORDER No. 143 
or 1916, 

September 19, 1917. 
Present:—Mr. Justice Abdur Rahim 
and Mr. Justice Oldfield. 

Sri VIDHYA THEERTHA SWAMIGAL, 
THROUGH HIS AUTHORISID AGENT, 

M. RAGVENDRA ROW—Coontsr- 
PETITIONBE— APPELLANT 
versus 
VENKATARAMA IYER—Pertrioner 


— RESPONDENT. 

Limitation Act (IX of 1908), s. 14—Haecution— 
Application for transfer of decree, dismissal of —Subse- 
quent application for attachment ~Limitation—Eaeclu- 
sion of time occupied in appeal and second appeal 
against first order. 

A decree-holder applied in the Tinnevelly Munsif’s 
Court on 13th September 1909 for transter of his 
decree to the Ambasamudram Munsif’s Court. The 
application was rejected by the Munsif but was 
allowed in appeal. In second appeal, however, the 
High Court restored the Munsif’s order on 13th 
February 1912. The decree-holder then applied for 
attachment of the judgment-debtor’s properties on 
14th October 1918: 

Held, that the application was barred by limitation 
and that the time occupied in the appeal and second 
appeal in the matter of the first application could 
not be excluded under section 14 of the Limitation 
Act, inasmuch as the application was proceeded with 
in 8 Court having jurisdiction and the decree-holder 
could not be said to have pursued his remedy through 
a ii fide mistake in the wrong Court. [p, 461, col 
1. 

Nrityamont Dassi v, Lakhan Ohunder Sen, 33 Ind. 
Cas, 452; 43 0. 660; 200. W. N. 622; 30M, L. J. 629; 
(1916) 1 M. W. N. 382; 3 L. W. 471;18 Bom. L, R. 
418: 240. L. J. 1; 20 M. L. T., 10 (P.O), and 
Lakhan Chunder Sen v, Madhusudan Sen, 35 O. 209; 7C. 
L- J. 59; 3 M.L.T. 90; 12 C, W. N, 826, distinguished, 
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Appeal against the decree of the District 
Court, Tinnevelly, in Appeal Suit No. 316 
of 1915, preferred against the decree of 
the Court of the District Munsif, Tinnevelly, 
in Original Suit No. 75 of 1913, in Exeoution 
Petition No. 775 of 1918. 

i Mr, T, Narasimha Atyangor, for the Appel- 
ant. 

Messrs, K, RBR. Gurusami Adyar and A. 
Subbaraya Atiyar, for the Respondent. 

JUDGMENT, 

ABDUR RAHIM, J.—The question “for deci- 
sion in this appeal is one of limitation in 
connection witk a petition for execution 
The decree-holder made an application for 
execution, No, 1571 of 1909, on the 138th 
September 1909, the objeot of the applica- 
tion being to get a transfer of the decree from 
the Tinnevelly Court to the Ambasamudram 
Munsif’s Court. The application was dismiss- 
ed on two grounds by the District Munsif, 
firstly, that it was not shown that there was no 
property of the judgment-debtor within 
the local limits of the Tinnevelly Court 
and secondly, that the application was 
barred by limitation, Then on appeal the 
Subordinate Judge reversed that order. 
But the High Court in second appeal 
restored the order of the District Munsif. 
This was on the 18th February 1918. 
The present application was put in on the 
'T4th October 1913 and limitation is said 
to be saved by deducting the time between 
the filing of the application on the 13th 
September 1909 and the date of the High 
Court’s order, 13th February 1913. The 
District Judge, who has held in favour of 
the decree-holder, applied section 14 of the 
Limitation Act to this case. Butit seems 
to us that- that section has no application 
because it could not be said that the 
application was proceeded with in a Court 
without jurisdiction, that is to say, that 
the application was infructuous because it 
was proceeded with in a Court withont 
jurisdiction or on a similar ground, The 
Tinnevelly Court had jurisdiction to deal 
with the application for transfer, though 
it could make theorder only if certain facts 
were proved. .It could not be said, there- 
fore, that the decree-holder was pursuing 
his remedy through a bona fide mistake in 
the wrong Court. Further the relief that 
is now sought, that is, attachment of pro- 
perties in the Tinnevelly Court is not the 


Pa 


same relief which was asked for in the 
application of the 13th September 1909, 
becanse all that was asked for in it was 
transfer of the decree for execution to 
another Conrt. 

Then the learned Vakil for the respond- 
ent has asked us to uphold the order of 
the District Judge on the basis of the 
ruling reported as Nriiyamont Dassi y. Lakhan 
Ohunder Sen (1), following the ruling in 
Lakhan Chunder Sen vy. Madhusudan Sen (2). 
There what was apparently held was that 
ince the party against whom limitation was 
pleaded was in fact litigating the same 
questionin another Court, the remedy of 
the party was suspended during the time 
that that litigation occupied. This apparent- 
ly was the principle, so far as I under- 
stand it, upon which that case proceeded. 
I am unable to hold that it applies to the 
present proseedings. The one complete 
answer to the argument of the learned 
Vakil for the respondent is that the remedy 
which is now sought could have been asked 
for 1f he had only put forward proper 
facts before the Court even while the 
application of the 13th September 1909 
was pending litigation. It was open to 
him to find out the facts and make an 
effective application for attachment of the 
properties. The appeal must be allowed 
and the execution petition of lth October 
1913 is dismissed with costs here and in 
the Vourt helow. 

OLDFIELD, J.—I agree and only wish to 
add that I cannot read the decision in 
Nrityamont Dassi yv. Lakhan Chunder Sen 
(1) as in any way affecting the scope of 
section 14 of the Limitation Act. There 
is no doubt that the appellant must succeed. 

M. C, P. 

Appeal allowed, 


(1) 33 Ind. Cas. 452; 430. 660; 20 C. W. N. 522 
80 M. L. J. 629; (1916) 1 M. W. N.382; 3 L. W. 471; 
18 Bom, L.R. 418; 240. L.J. 1,20 M.L. TM, 10 


(P. C.). 
(2) 35 C. 209; 7 C. L. J. 69; 3 M. L. T. 90; 12 0. W, 
N. 226. 
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ALLAHABAD HIGH COURT. 
Seconp Civit APPEAL No. 950 or 1916. 
Maroh 22, L918. 

Present :—Mr, Justice Tudball and Mr. 
Justice Abdul Raoof. 

KUNJ BEHARI LAL—Deranpant— 
APPELLANT 
VETEUS 


Tar BHARGAVA COMMERCIAL BANK 


—~ PLAINTIFE— RESPONDENT. 

Contract Act (IK of 1872), 8. 176 — Pawnee, sale by, 
of pawned articles—Notice, reasonable, what is. 

Section 176 of the Contract Act does not contem- 
plate that the pawnee should give the pawnor informa- 
tion of the actual date, time and place of sale. The 
section does not mean that a sale should be arranged 
beforehand and that due notice of all the details 
should be given tothe pawnor. All that the law 
intends is that the pawnee should give the pawnor a 
reasonable time within which to exercise his right of 
redemption and proceed to sell if the property be not 
redeemed. [p. 462, col. 2; p. 463, col. 1.] 

The pawnee’s right to sell is analogous to the 
sellox’s right of re- selling granted under section 107 
of the Contract Act and the two rights must be 
exercised in more or less thesame method. [p. 463, 
col. 1.) 

A pawnee of certain articles of jewellery gave notice 
to the pawnor that unless the money was paid within 
a fortnight, the jewellery would be sold without 
farther reference to him. The notice did not men- 
tion the actual date, time and place of the intended 
sale. The articles were sold butthe full amount of 
the debt was not realized. Ina suit by the pawnec 
for the balance, it was contended that the notice 
given was not a reasonable notice of sale within the 
meaning of section 176 of the Contract Act: 

Held, that the notice given was a reasonable notice 
of the intended sale “within the meaning of the 
section. [p. 463, col. 1.] 

Second appeal from a decree of the District 
Judge, Agra. 

Mr. Katilas Nath Katju, for the Appellant. 

Mr. Narain Prasad Asthana (with him Mr, 
Mangal Prasad Bhargava), for the Respondent. 

JUDGMENT.—The facts of this case are 
simple. The appellant-defendant pawned to the 
respondent Bank certain gold and silver orna- 
ments as security for a loan inthe year 
1912, In January 1914 the Bank pressed 
the defendant for payment and stated that 
they bad an offer of Rs, 1,480 for the 
ornaments and that if the defendant did 
not pay within a week the ornaments 
would be sold for the value offered. and 
that a suit would be brought for the 
balance. The defendant in reply asked 
for full particulars of the offer and also 
asked for time for payment. In his reply 
he stated that the ornaments were 
worth more than Rs. 2,400 and that he 
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would hold tbe Bank responsible if they 
were sold for less than their value, The 
bank on the 26th of February 1914 
sent in a statement of account and a list 
of the ornaments pawned and again gave 
the defendant fifteen days’ time within which 
to pay, otherwise the Bank’ would sell, . The 
Bank did not carry out its threat, On 
the 9th of May 1914 the defendant again 
asked for 15 days’ time as he had a shance 
of paying off the debt. The correspon- 
dence continued and again on the 18th of 
August 1914 the Bank wrote to the 
defendant stating that if had an offer of 
Rs. 1,500 for the ornaments and would 
proceed to sell, On the 25th of August 
the defendant asked for further time. 
On the 12th of September the Bank agreed, 
and then on the 15th September it again 
wrote‘to the defendant saying that unless 
the money was paid:within 15 days the 
jewellery would be sold without further 
reference to him, The Bank did not sell on 
the 30th of September, but it actually 
waited till the 5th of Ostober and then 
carried out the sale. A suit was then 
brought for the balance and both the Courts 
below have decreed the slaim. One point 
was urged in the Court below, and that is that 
the notice given onthe 15th of September 
was not a reasonable notice of the sale within 
the meaning of section 176 of the Contract 
Act. It was contended that notice of the 
actual date, time and place of the intended ' 
sale should have been given to the defendant, 
This plea was repelled by the Court below. 
It has again been raised before us, and 
this is the only point for our desision, 
It is urged that under section 177 the 
pawnor has a right to redeem at any 
subsequent time before the actual sale 
of the goods, that unless he is given 
full information of the date, time and place 
of the sale, it is impossible for him to redeem, 
if the property were sold at some other 
date, time or place. No ruling on the point 
bas been cited. In our opinion section 176 
does not contemplate that the pawnee should 
give the pawnor information of the actual 
ene time and place of sale, The words 
“He may sell the thing pledged on 
Trice the pawnor reasonable notice of 
the sale.” This, in our opinion, means 
an intention to sell and if does not necessari- 
ly mean that a sale should be arranged 
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beforehand and that due notice of all the 
details should be given to the pawnor. 
For instance, it would be open to the 
pawnee to put up the property to auction 
sale and to sell it to the highest bidder. 
It would be impossible for him to give 
the pawnor information beforehand as to 
who would be the final purchaser. It is 
quite clear that all that the law intends 
is that the pawnee should give the pawnor 
a reasonable time within which to exercise 
his right of redemption and proceed to 
sell if the property be not redeemed. His 
right to sell is analogous to the seller’s 
right of re-selling granted under section 
107 of the Contract Act, and we take 
it that the two rights must be exercised 
in more or less the same method. The 


- seller's right to re-sell under section 107 © 


may be exercised after giving notice to 
the buyer of the intention to re-sell after 
the lapse of a reasonable time. The language 
of the two sections is slightly different, 
but their meaning is practically the same. 
In our opinion in the circumstances of the 
present case the respondent Bank gave the 
appellant notice, and a very reasonable 
notice indeed, of the intended sale. We 
think the decision of the Court below 
is correct, We, therefore, dismiss the appeal 
with ososts, 
Appeal dismissed, 


MADRAS HIGH COURT. 
Seconp Civin APPRAL No. 372 or 1917, 
February 21, 1918. 
Present:—Mr. Justice Oldfield and Mr. 
; Justice Sadasiva Aiyar. 
SIV ANARASA REDDI anv ANOTHER — 
PLAINTI mes Nos, L anv 2—AppeLLants 
VETSUS 
DORAISAMI REDDI[ AND anotHer— 
DEFENDANT AND Pratntire No, 3— 


RESPONDENTS, 

Co-owners——Rent, collection of, by fractional co. 
owner—Payment of Government revenue —Contribution, 
suit for, of proportionate share of revenue payable by 
other -co-owners—Set-off of defendants share of collec» 
tions plea of, validity of. 

' Plaintiffs owned a }ths share in a mith, and 
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the defendantowned the remaining 4th sharo, Plaint- 
ifs paid the peishcush and sued defendant for the 
share of the peishcush paid by them which he was 
bound to pay. The defendant pleaded that plaint 
iffs were bound to give him a fourth of the amount 
of rent collected and he claimed a set-off of such 
amount as against his share of tho peishcush. The 
plaintiffs contended that the total amount collected 
by them did not exceed their share of the rent and 
that defendant was bound to meet the common 
charge, viz, the Government revenue: 

Held, that the plaintiffs should be deemed to have 
made the collections on behalf of all owners, each co- 
owner being entitled to his fraction in that amount 
in proportion to his share and that defendant was, 
a entitled to the set-off claimed, [p. 468, 
zol. 1. 

Per Sadasiva Aiyar, J.—Where a co-sharer express- 
ly intends to collect rents for his own share alone 
and is paid by the tenants expressly for that share, 
he must be deemed to have collected his own share 
and not for all the co-owners. [p. 468, col, 1.) 

Second appeal against the decree of the 
Court of: the Temporary Subordinate Judge, 
Cuddalore, in Appeal Suit No. 7 of 
1915, preferred against the decree of the 
Court of the ‘Additional District Munsif, 
Villupuram, in Oringal Suit No, 15 of 1914. 

Messrs. T. M. Ramachendra Anjar, T., 
M. Krishnaswamt Ajar and N, A. Krishna 
Azyar, for the Appellants. 

The Hon’ble Mr. T. Rungachariar and Mr. C. 
Padmanaba Iyengar, for Respondent No. 1, 

JUDGMENT. 

OLDFIELD, J.—First and 2nd plaintiffs, 
appellants, with 3rd plaintif sued de- 
fendant to recover his share of the petshcush 
they had paid on the Mitta which all own 
in common, defendant’s interest being one- 
fourth, The defence was that plaintiffs 
had collected from the tenants sufficient to 
cover what they paid for defendant in 
addition to what they were entitled to 
retain as their own share of the collec- 
tions; and the issue between the parties 
relates to the manner in which the col- 
lestions should be apportioned, plaintiffs 
contending that as co-owners they are 
entitled to all they may collect up to a sum 
equal to three-quarters of the total demand 
of the estate; defendant, as his case was put 
forward in the lower Appellate Court and 
finally here, that they are entitled to retain 
only three-quarters of their total actual 
collestions and must hold the balance in 
trust for him and credit it against the 
amount they have paid out on his behalf. 

Of these methods of calculation that 
proposed by plaintiffs is evidently open to 
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the objection, regarded by the lower 
Appellate Court as decisive, that it admits 
of one side osollesting its share of the 
rents from the solvent tenants and leaves 
the other to collect at excessive trouble 
and expense from the insolvent and re- 
salcitrant. Bat plaintiffs have founded 
their contention on their alleged right as 
co-tenants to any enjoyment of ‘the com- 
mon property which does not involve 
their receipt of more than their just 
share of the profits realisable from it or 
the ouster of the other co-tenants; and 
this is supported by reference to two 
Indian and two English cases, in which, 
it is contended, the law applicable to the 
so-tenants bafore us is laid down. 

The first of these, Nallayappa Pillat v. 
Ambalavana Pandara Sannadhi (1), no doubt 
dealt with collection of rents and it was 
said that “not only was the Kattalai, as 
one of the tenants-in-common, not bound 
to pay over to the mutt (the other) a 
moiety of what it received from the 
Ryots,so long as such receipts did not 
exceed its proper share, but in an action 
against the Kattalai to aesount for its 
receipts over and above what it was en- 
titled to, it was for the mutt distinotly to 
allege and show that the Kattalai’s re- 
ceipts did in fact exceed its , due share.” 
But the judgement proceeded, “no averment 
of that kind having been made and no 
proof in support of it having been of- 
fered, the suit” (brought on an agreement, 
not, as the District Munsif treated it, for 
an account) necessarily failed.” The 
circumstances were peculiar and it appears 
from the record that not only was the 
suit not for an account, but the Katbalai 
had been tendering patias and presumably 
collesting only its half share. With the 
English authorities referred to, including 


Kennedy v. DeTrafford (2), L deal later. 
The material fact ia that the Court 


referred to the share of receipts, not of 
demand; and this is in defendant’s favour. 

The other Indian decision, Mahesh Narain 
v. Nowbat Pathah (3), relied on as sup- 
porting plaintifis, can, in my opinion, be 


(1) 27 M. 465; 14 M. L. J. 81. 

(2) (1897) A. O. 180; 66 L. J. Ch, 413; 76 D. T, 427; 
45 W. R. 671. 

(3) 32 0. 837; 1 0. L. J. 437. 
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distinguished. The dispute was between 
one co-tenant of a quarry and a lessee 
under another, the lessee’s rights being 
discussed as equivalent to those of his 
lessor; and it was, no doubt, held that, as 
thare was no ouster or destruction of the 
common property, the co-tenant plaintiff, 
who himself had not attempted or been 
debarred from any enjoyment of if, was 
not entitled to an account in the absense 
of proof that the lessee had taken more 
than his lessor’s just share of the stone. 
The case, however, differs from that before 
us in respect of the manner, in which the 
profits are claimed and in which they were 
obtained. Firstly in Mahesh Narain v. 
Nowbat Pathak (8) they were claimeddirest- 
ly by the plaintiff, co-tenant, whilst as 
the judgments show, he was disclaiming - 
any liability to contribute towards the er- 
penses incurred. Here not only has de- 
fendant been ready to give and plaintiffs 
have not refnsed credit for the proper 
proportion of the expense ineurred by the 
latter in collection, but also defendant’s 
claim is made in answer to one by plaint- 
itis to be reimbursed for expenditure, 
essential to the continuance of the com- 
mon property in the common ownership, 
but for which if would have been 
brought to sale by Government for 
arrears of petshoush and no profits could 
have accrued. It is not suggested that 
contribution is claimed from defendant in 
respect of any distinct portion of the estate 
for which plaintiffs have not collected and 
he ia at liberty to collest, or otherwise 
than for his unascertained share inthe pro- 
perty as a whole. 

The second distinction between the present 
case and Mahesh Narain v, Nowbat Pathak 
(8) appears clearly from the quotation 
from the judgment in one of the English 
authorities now relied on, Henderson v. 
Eason (4), on which the Caloutta decisions 
are based. The claim in Henderson v, Hason 
(4) was to an account and share of the 
profits derived by a co-tenant from common 
property, of which he was in possession 
and which he had cultivated directly, just 
as the lessee and the co-tenant lessor had 
enjoyed the quarry, which was in question 

(4) (1851) 17 Q. B. 701 at p. 721; 21 L. J. Q. B. 82; 


16 Jur, 618; 86 R. R. 628 at p. 643; 117 E. R. 1451 at 
p. 1468. 


Vol, XLV] 
SIYANARASA REDDI Y, DORAISAMI REDDI. 


in Caloutta; 
such cases 


and it was observed that in 
it is impossible to say that 
the co- tenant has received more than 
his just share, “He takes the whole of 
the crops; and is he to be accountable 
for any of the profits, when it is clear 
that, if the speculation had been a losing 
one altogether, he could not have called 
for a moiety of the losses, as he would 
have been enabled to do, had the land 
been so cultivated by the mutual agree- 
ment of the co-tenants?.,.......,..He receives 
in truth the return of his own labour and 
capital to which his oo-tenant has no right,” 
This ground of decision was as directly avail- 
able in Mahesh Narain v. Nowbat Pathak 
(3) as it is excluded by the fasts before 
us, plaintiffs’ acceptance of profits, to the 
making of which their own exertions or 
expenditure have not gone, except as re- 
gards the latter so far as they claim that 
defendant was jointly liable for the perish- 
cush with them. 

The portion of the judgment in Henderson 
v. Eason (4) relating to a state of facts 
similar to those before us isalso relied 
on, because it also is said to support plaint- 
iffs’ claim inasmuch as it shows that 
the English common law to be applied 
in the present case had previously been 
that, whilst the co-tenansy continued, one 
co-tenant had no remedy against another 
who had” received the profits, unless the 
latter had been expressly appointed the 
former’s bailiff or the former had been 
ousted. Vide also the extract from Co. Litt, 
200b in the argument. And itis urged 
that this view is farther supported by 
Kennedy v. De Trafford (2), in which Lord 
Herschell said that a oco-tenant collects 
rents in the right, which he possesses as 
such, and does not nesd auy special con- 
tract (such as was proved in that case) 
or any agency, express or implied, to 
justify him in collecting. This dictum 
was, however, relevant only to the question 


. then in issue, whether the co-tenant, who 


` gollested the rents, was on that account in 
a fiduciary relationship with the other 
co-tenant which would debar him from 
purchasing the property, when it was 
sold by a mortgagee. There was no issue 
and no decision as to his liability to account 
for any part of his collestions or its ex- 
tent; and there is nothing to affect tho 
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conclusion as to the liability in Henderson 
v. Eason (4) based on the Statute 4 Ann. 
C. 16, which was held applicable, in super- 
session of the common law, to “cases 
in whick one of two tenants-in-common 
of lands leased at a rent payable to both 
receives the whole or more than his pro- 
portionate share according to his interest 
in the subject of the tenancy,” that “he is 
bailiff only by virtue of his receiving more 
than his just share and as soon as he 
does so, and is answerable for only so 
much as he actually receives.” The Statute 
is dependent on no local or temporary 
considerations ‘and has been the Bnglish 
Law from prior to the date of its reception 
in India, as representing justice, equity 
and good conscience and, if there were ro 
Indian provision for the oase, I should 
treat it not the earlier common law, as 
applicable. 

It is, however, argued, it seems to me 
correctly, that such provision is available 
in section 90, Trusts Act (II of 1882), 
tbe relevant portion of which provides 
that, “where a co-owner, by availing him- 
gelf of bis position as such, gains an advant- 
age in derogation of the rights of the 
other persons interested in the property, or 
where any such owner, as representing 
all persons interested in such property, gains 
any advantage, he must hold, for the benefit 
of all persons so interested the advant- 
age so gained, but subject to re-payment 
by sach persons of their due share of 
expenses properly incurred in gaining 
such advantage.” It is unnecessary to 
decide whether the section was intended 
to embody the English rule. For it is 
suffizient that it applies to a co-owner’s 
right existing like defendant’s in the pre- 
sent case, but unlike that in qnestion in 
Mahesh Narain v, Nswbat Pathak (8) 
independently of and antecedently to the 
realizations, which not only his position as 
co-owner but also his special exertions or 
expenditure enable him to make. Here 
defendant, as the plaint admits and tke 
claim made involves, is a co-owner; and 
it is not disputed that he is, apart from 
plaintiffs’ collection of the rents, entitled 
to a proportionate share in them. The 
co-owner, who collects them, can, in the 
absence of arrangement with the others, 
do so only as their representative, this 
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appearing from the fact that, if he attempts 
to recover by suit, he is bound to join 
those others, either as plaintiffs or defend 
„ants, the Court being able to protect their 
interests at the execution stage by an order 
. under Order XXI, rule 15. Nepal Chandra 
Ghose v. Mohendra Nath Roy Chowdhury 
(5) and Pramada Nath Roy v. Ramani 
Kanta Roy (6). The terms of the section 
being fulfilled, plaintiffs under it must 
account to defendant for the advantage they 
| have gained in the shape of the excess 
over their own proportionate shares in the 
collection. 

Noother ground of appeal being argued, 
this entails concurrence in the lower Appel- 
late Court’s decision. The second appeal is 
dismissed with dosts. 

Sapasiva AlYAR, J—The plaintiffs Nos, 1 
and 2 are the appellants. They and the 3rd 
plaintiff own ths share in the mitta and 
the defendant owns the remaining yth 
share. The lands in the mitta are enjoyed 
by tenants and the plaintiffs’ share of 
the net rents (after deducting costs of 
collection) is a jth fraction and the de- 
fendant’s the remaining jth fractior. 
‘Both the plaintiffs and the defendant are 
jointly liable for the petshcush due to 
Government. The plaintiffs paid more than 
their ths share of the peishcush due for 
.Faslis 1819 and 1820 and the defendant 
paid much less thanhis jth share and hence 
the plaintiffs brought the suit for the 
recovery of the excess (over #ths share) 
paid by them. The defendant contended 
(among other defences) that the plaintiffs 
have collected and enjoyed more than their 
ths share of the rents due by the tenants 
and that if accounts are taken, nothing would 
be found due to-tbe plaintiffs. 

The District Judge passed an order on 
the 27th January 1915 calling for a find- 
ing from the lower Court; the material 
portions of the order being as follows:— 

“The defendant claims in issue No. 3 that 
the rents collected by the plaintiffs should be 
set off against their demand, The lower 
Court has held that solong as the plaint- 
iffs bave not collected more than their 


(5) 31 0. 707. 

(6) 35 C. 881; 12 0. W. N. 249; 10 Bom. L. R. € 
86 LA. 73:7. L.J, 139,18 M, L.J. 43; 3 M. 
T, 151 (P, 0.). 
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share of the whole rental, they are not 
accountable to the defendant, I think that 
the correct view is that the plaintiffs are 
accountable for a proportionate amount on 
each pattah.’ (Italics are mine.) “With 
joint holders, it would never do for one, 
to be allowed to collect his fraction of the 
total rent from the solvent tenants leaving 
it to his fellows to sollect their cues 
from the other tenants. Hach landholder 
is entitled to a proportionate amount from 
each tenant who contracts with the Lind- 
holders juinily. It is, therefore, necessary 
in this case to have a statement of account 
showing what has been paid by each pat- 
tadar or tenant to each landholder from 
the beginning of Fasli 1818 up todate of 
plaint together with the expenses incurred 
by each landholder for collection. Accord- 
ingly I remand this case for submission of 
such an account.’ It is not very olear 
from this remand order whether the Dis- 
trict Judge thought (a) that after totalling 
the collections from all the tenants holding 
under several patiahs, it should be as- 
certained whether the total amount ex- 
ceeded ths of the total demand from all 
the holdings in the village and plaintiffs 
should account for the balance to the de- 
fendant, or (b) whether the plaintiffs should 
account for +th of the total collections made 
by the plaintiffs to the defendant, or (c) 
whether they should account to the defend- 
ant whenever they had collected more than 
ths of ihe demand due on any pattah 
for the excess over that ith on that 
paitah, though their total collections from 
all the holdings might be less than jths 
of the demand on all the holdings or 
might be Jess than even {ths of the total 
amounts due by the tenants from whom 
they made collections. From the way, 
however, in which the accounts were after- 
wards taken by the District Munsif and 
by the Commissioner appointed by him 
without protest, it appears that all the 
parties understood that the District Judge 
held that, out of ihe net collections made 
by the plaintiffs in eash Fasli from all 
the tenants, they should account for ith 
share to the defendant while the defend- 
ant in his turn should account for iths of 
his net collections (that is, collections after 
deducting experses of collection) to the 
plaintiffs and that the accounts should be 
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taken in the above manner. When accounts 
were takən as above, it was found that a 
sum of Rs, 134 and odd was due by the 
plaintiffs themselves to the defendant, and 
hence the Subordinate Judge (to whom the 
appeal had been transferred after remand) 
dismissed the plaintiffs’ suit with costs, 
The second of the grounds in the memo- 
randum of second appeal before ‘us is as 
follows: — It having been admitted and 
proved that the plaintiffs did not collect 
more than their share of the rent from 
the Ryots and they paid not only the 
pershcush due by them but also that due 
by the defendant, the lower Court should 
have held that the plaintiffs are entitled 
to contribution and the suit should have 
been decreed.” It is not clear whether the 
expression plaintiffs’ share of the rent’ 
found in this second ground of the appeal 
memo. means, (a) plaintifs share of the 
total annual demand from all the ryots, or 
(b) whether it means plaintiffs’ share of 
the total demands due by those tenants 
alone from whom they made collections, or 
(c) the plaintiffs’ share of the demand on 
each particular holding from the tenants of 
which they made collestions, At the argue 
ments Mr. T. R. Ramachandrier for the 
appellants contended that as the plaintiffs’ 
total collections were not alleged by 
the defendant to have exceeded “ths 
of the total demand from all the 
Ryots, the plaintiffs were not in Jaw bound 
‘fo account for fth share of the net sum so 
collected by the plaintiffs, as decided against 
them by the lower Appellate Court in the 
remand order which decision was adopted 
by the Commissioner in taking the accounts. 

In support of this proposition of law, 
the learned Vakil relied on the observations 
In certain English cases and on the dicta 
‘found in Nallayapp2 Pillai v. Ambalavana 
Pandara Sannadhi (1) and Mahesh Narain v, 
Nowbat Pathak (8). A few more facts might 
be stated here to appreciate the relative posi- 
tions of the parties. The defendant and 
the plaintiffs Nos. 2 and 8 were willing 
in January 1910 to have the lst plaintiff 
recoguised as the “manager” of the 
whole mitta estate and registered by the 
Collestor as “the senior joint owner”, 
Bo that he may be recognised as proprietor 
under Ast II of 1894 to exercise the 
powers of appointment of village officers of 
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reporting against’ them, of punishing them 
and so on. As manager, the Ist plaintiff 
alone issued puttahs to the tenants in 
Faslis 1319 and 1820. And this sconld 
have been done only on behalf of all the 
four joint proprietors, As regards arrears 
not collected from the tenants, all the three 
plaintiffs and the defendant filed suits 
jointly in the Revenue Court for such 
arrears due for Faslis 1320, 1821 and 1322, 
and most of the suits have been decreed in 
favour of all the four jointly. The Ist 
plaintiff says in his evidence: “Under 
ordinary circumstances all the four mittadars 
should share equally profit and loss. The 
profit or loss can be ascertained only after 
payment of nezshcush.” Each of the four 
mittadars seems to own the Knudivaram 
also in some of the lands in the estate 
and usually the rent due by each of the 
four mittadars as a Ryot of these lands (to 
the four mittadars jointly as landlords) 
is not actually collected, but each debits 
the rents due by him in the account of 
collections which he gives to the common 
Karnam (see the evidence of the Karnam 
P. W. No. 2). Where attachments or other 
proceedings have to be taken and expenses 
incurred, the net collections alone are 
considered as received by the proprietor 
who has inourred the cost of such collec- 
tions. On the above facts, if is clear to 
my mind that the justice and equity of the 
case is in favour of the view taken by the 
lower Appellate Court that every one of 
the co-owners must be deemed to collect 
on behalf of all every rupee he obtains as 
net collection from any tenant, that the 
net amount must, therefore, be brought into 
the common account and that each co-sharer 
is entitled to his fraction in that amount 
in proportion to his share. After I prepared 
my judgment up to this point, I had the 
advantage of a perusal of the judgment 
jast now pronounced by my learned bro- 
ther and as I entirely concur with him in 
his diseussion of and conclusions on the 
English and Indian precedents, I think if 
unnecessary to myself refer to them or 
detail them. Where there is no risk, no 
question of adventure or enterprise, no 
question of employment of real and ap- 
preciable labour or skill or capital or 
industry in the obtaining of pecuniary 
profits from the common property by one 
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co-sharer, the reason of the decisions quoted 
by the appellant does not apply and even 
if there are old English decisions in which 
wide language is used as to the irres- 
-ponsibility of a co-sharer-. to his other 
eo-sharers under all circumstances, it should 
be remembered that the rights and 
liabilities of joint owners, joint debtors and 
joint creditors were looked at sometimes 
under the English common law in a too 
technical manner, not quite consistent with 
plain equity and justice, and I am not 
prepared to follow such old decisions, especi- 
ally after the English Statute of Anne 
was passed evidently in order to get rid of 
some at least of the said technicalities based 
upon the old forms of action. Of scourge 
where one co-sharer obtains the amenities 
of mere comforts, conveniences or residential 
advantage of mere user aud occupation 
without an adverse animus against the other 
so-owners, he cannot be treated as bound 
to account to his other co-sharers as if he 
-had obtained the common premises for the 
rent to which they could have been Jet to 
a stranger. 

In cases other than those in which the 
co-sharer expressly intended to collect for his 
own share alone, made a demand on tenants for 
his own share alone, as in the case of Nall- 
yappa Pillai v. Ambalavana Pandara Sannadi 
(1), and was paid by the tenants expressly 
jor or towards that share alone (those facts 
being required to be alleged: and proved 
by that co-sharer in any litigation between 
him and other co-sharers if he wants to 
rebut the natural presumption that he 
sollested for the common benefit), plain 
law and equity, in my opinion, is in faveur 
of the view that he collects whatever he 
collects on behalf of all. 


In the result, I concur in dismissing the _ 


second appeal with costs. 
Appeal dismissed. 
M. GO. D, 


MADRAS HIGH COURT. 
Civin Miscertangeous Petitions Nos, 2137 to 
2139 or 1916, 
September 19, 1916. 
Present:—Mr, Justice Phillips. 
VENGU NAIDU AND CTHERS— 
CLAIMANTS—-PRTITIONERS “ 
Versus 
Tas DEPUTY COLLECTOR or 
MADURA DIVISION— 
LAND ACQUISITION OFFICER— 


F ESPONDENT. 

Appeals, consolidation of—Appellate Court, power of 
—Omission of prayer for consolidation in lower Court, 
effect of—~Civil Procedure Code (Act V of 1908), a. 151 
—Land Acquisition Act (T of 1894), ss. 12, 18, 20— 
Service of single notice and presentation of single appli- 
cation in respect of acquisition of several plots—Splitting 
up of awards by District Court, whether disentitles 
petitioner from treating them as single award. 

An Appellate Court has inberent power to con- 
solidate appeals, though it is not conferred by 
Statute, and Courts can, if necessary, invoke the 
provisions of sction 151, Civil Procedure Code, for the 
purpose. [p. 469, cols. 1 & 2.] - 

Courts should, however, consider whethor there is a 
fit case for consolidation having regard to the loss of 
revenue in Court-fees by allowing cousolidation, 
[p 469, col. 2.] 

Where in respect of several plots only one notice 
was sent to the owner under section 12 (2) ofthe Land 
Acquisition Act and he presented only one applica- 


‘tion under section 18 and one reference was made by 


the Land Acquisition Officer to the District Court, the 
fact that the award was split up by the Jatter should 
not prejudice the party who is entitled to treat 
it as one single award. [p. 469, col, 2.] 

The absence of a request for consolidation in the 
lowor Court dees not bar consolidation in appeal 
where the award was splitupin the lower Court 
Mai notice to or knowledge of the party. [p. 470, 
col, 1. 


Petitions praying that in the circumstances 
stated in the affidavits filed therewith the 
High Court will be pleased to issue an 
order for sonsolidation of Original Petitions 
Nos. 228, 225, 226 of 1915 and Original 
Petitions Nos. 200, 201, 226 of 1915 


and Original Petitions Nos, 27, 197 to 199, | 


210, 212 to 219, 221 and 227 of 1915 res- 
pectively on the file of the District Court, 
Madnra, as single cases and the awards 
thereon as a single case and allow the 
claimants to file single appeals respectively 
against awards in Original Petitions Nos. 
223, 225 and 226 of 1915, Original Pati- 
tions Nos. 200, 201 and 226 of 1915 and 
Original Petitions Nos. 27, 197 to 199, 210 
212 to 219, 221 and 227 of 1915 respestive- 
ly on the flo of the District Court, 


Madura, 


oe 
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Mr. E. S. Jayarama Aiyar, for the Petitioner. 
- Mr. V. Kamesam (Acting Government 
Pleader), for the Respondent. 

JUDGMENT,.—This is an applic ;tion to 
consolidate the several appeals from awards 
passed by the District Judge of Madura on 
reference made to him by the Land Acquisi- 
tion Officer under section 18 of Act I of 
1894. Several references appear to have been 
made to the District Judge, but they were 
all in sonnection with land taken up for 
the extension of Madura town, except one 
with which we are not now concerned. The 
District Judge treated all the references as 
47 separate petitionsand passed a separate 
award on each of these, although they were 
all tried together and were disposed of in 
one judgment. It is not quite clear whether 
the Land Acquisition Officer divided up the 
references in this way, either of his own 
initiative or at the request of the District 
Judge, or whether it was doue by the Dis- 
trict Judge himself. 

The first question argued is whether this 
Court has power to consolidate appeals. No 


express power to do so is conferred by the 


Legislature, but such power has been held 
to be inherent in the Court, and I think 
has rightly been so held. So long ago as 
1871 the Calcutta High Court approv- 
ed of the consolidation of two — suits 
and their disposal by one decree, 
Enayetoollah v. Radha Churn Roy (1), In Kashi 
Prosad Singh v. Secretary of State (2) 
appeals from 44 references under the Land 
Acquisition Act were ordered to be consoli. 
dated. In Fink v. Secretary of State (3) 
it was held thatin that case it was too late to 
consolidate the appeals from references under 
the Land Acquisition Act, bat the Court 
pointed ont the inconveniences that arose from 
the failure to consolidate and remarked that 
the Jadge and the Colleztor should hiva con- 
solidated the re‘erencas. In Dovabt Cursety 
Shroff, In re (4), Macleod, J, held that the 
Court had powar to WKE AA and relisd on 
Fink v. Secretary of State (3), Raference 
may also he made to In the matter of the 
“Falls of Ettrick” (5), where the question is 


(1: 16 W. R. 395. 

(2) 29 ©. 140. 

(3, 340. 599. 

(4) 10 Bom. L, R. 675. 

(5) 22 0, 511; 11 Ind. Dec, (N, 8.) 341. 


considered, There appears to be no decision 
of this Court on the point, and the only case 
at all analogous is that when two appellate 
decrees have been passed on appeal from one 
decree, the second appeals are consolidated 
into one [Gangulakurti Sanyasi Lingam v. 
Nidugonda Gavaramma (63), but the analogy 
is somewhat remote. Consolidation is allowed 
in England and consequently I agree with 
the Calentta and Bombay High Courts 
that a Court has power to consolidate 
appeals and would, if necessary, invoke the 
provisions of sestion 151 of the Code of 
Civil Procedure in support of the pro- 
position. 

The learned Government Pleader takes 
objection to consolidation only on the ground 
that if it is allowed the public revenues will 
be deprived of a portion of the Court-fees 
payable by appellants. We have, therefore, 
to consider whether this is a fit case for 
consolidation, Although several plots of 
land were acquired from appollants, only one 
notice was served on them under section 12 
(2) of the Land Acquisition Act in respect 
of all the plots, and under section 18 of the 
Land Aaquisition Act the appellants only 
made one application to the Collector to 
refer their objection to the award. Under 
section 20 of the Land Acquisition Act the 
Court has to determine the objection, t. e. 
the objection referred to in section 18 (2). 
The fact that only one notice was sent 
under section 12 and one objection filed 
under section 18 wonld prima facie indicate 
that there was only one award, the correct- 
ness of which had to be determined by the 
District Court. The fact that the award 
contained several items does not make it 
as many awards, for there ig no reason why 
one single award should not decide many 
question: referred for decision. So far, 
therefore, as appellants were concerned, 
thera was only ore award which was referred 
under section 18 for the deaision of the Dis- 
trict Court. The fact that, in the arbitration 
proseedings before the District Court, the 
award was split up and amalgamated with 
other awards, which had reference to other 
claimants, ought not to be allowed to pre- 
judice the right of the appellants to 
treat theiraward as one, and they appear 
to be cquitably entitled to eansolidation. 

A further oojection is taken that the 

(6) 16M. D, J. 411, 
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appeals cannot be allowed to bs consoli- 
dated as there was no consolidation nor 
even a reguest for consolidation in the lower 
Court, and reliance is placed on Rakhal 
Chandra Tewary v. Manmatha Nath Mitter (7) 
and Janardan Kishore Lal y, Sib Prasad Ram 
(8). These are, however, appeals not from 
suits, but from arbitration proceedings 
[vide Secretary of Siate v. Ohelikani Rama 
Rao (9)], and in the lower Court there was 
no occasion for appellants to ask for con- 
solidation. They bad been furnished with 
only one award to which they objected and 
consequently there was only their objection 
to be disposed of, and it was disposed of 
in conjunction with other objections at one 
hearing and by one order, The splitting 
up of the award by the referring officer or 
by the Court may not even have been known 
to the parties, and in any case there was 
no occasion for the claimants to take any 
objestion at the hearing, for all the cases 
were heard together. The splitting up of 
the awards, if made by the Land Acquisition 
Officer, was apparently not communicated 
to the parties under section 12 (2) of the 
Land Acquisition Act and consequently there 
was only one valid award, so far as the 
appellants are concerned, and they are entitled 
to appeal against if in one appeal. The 
petition is, therefore, allowed with costs. 

Civil Miscellaneous Petitions Nos, 2138 and 
2139 follow the order in the petition. The 
time allowed for the payment of the costs 
is three months from this date. 

Petitions allowed. 


M, C, P. 

(7) 10 Ind, Cas. 415; 15 O. W. N. 994. 

(8) 36 Ind. Cas. 179; 48 O. 95; 20 0. W. N. 475. 

(9) 35 Ind. Cas. 902; 31 M. L. J. 824; 20 0. W.N. 
1311; (1916) 2 M. W. N, 224; 89 M. 617; 14 A. L. J. 
1114; 20 M. L. T. 435; 4 W, 486; 18 Bom. L. R. 


D. 1 
1007; 25 C. L. J. 69; 43 I. A. 197 (P. C.). 





NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
Seconp Orv APPEAL No. 200 or 1913. 
April 29, 1914, 
Present:—Mr. Batten, A. J.C. 
TUKARAM- APPELLANT 
versus 


DINAJI—Respronpext, 
C. P. Land Revenue Act (XVIII of 1881), 
ss 82, 83, 39—Record of Rights, whether complete 
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before notification under section 39-—Ejectment, suit 
for against recorded tenant— Burden of proof. 

There is nothing in the Land Revenue Act to 
justify the view that a Record of Rights prepared by 
a Settlement Officer under section 82 of that Act 
cannot be considered complete until the Chief Commis. 
sioner has under section 39 declared the Settlement to 
be completed. 

It, therefore, lies on a plaintiff, who sues to eject 
a person who has been recorded as a tenant and in 
whose favour a settlement parcha has been issued 
to prove that the defendant is not a tenant. 


Appeal from the decree of the District 
Judge, Wardha, dated the 13th December 
1912, in Civil Appeal No. 276 of 1912, 

Mr. M. R. Dixit, for the Appellant, 

Dr. H, S. Gour, for the Respondent. 
JUDGMENT.—In his plaint the plaintiff ad. 
mitted that defendant was the recorded tenant, 
and the parcha had been issued in the defend- 
ante name by the Settlement Officer who 
prepared the Record of Rights under section 
82 of the Land Revenue Act. There ia 
nothing in the Act to justify the view that 
the Record of Rights cannot be considered 
complete anti] the Chief Commissioner has 
under section 39 declared the settlement to 
be completed. Undoubtedly, therefore, the 
burden of proving that the defendart was 
not a tenant lay on the plaintiff, and there 
should have been an issue: Is not the de- 
fendant the tenant of the field in suit?” While 
the District Judge recognised that the burden 
of proof lay on the plaintiff, he nevertheless 
really cast it on the defendant The defendant's 
evidence cannot be said to disprove his tenansy, 
it is merely bad evidence in favour of tenancy, 
The presumption of section 83 is not sufficient- 
ly met by the admission that defendant was 
not the original tenant. As the record 
stauds the plaintiff should fail, but he is 
entitled to an issue being framed as indicated 
above. As to joinder of the plaintiff’s co- 
sharers, if is unnecessary to decide whether 
in every such case they would be necessary 
parties, But in view of the express plead- 
ings of the defendant in this case they un- 
doubtedly ought to have been joined as parties 
and must now be so joined. 


The suit is remanded for re-trial by the 
Ist Court in view of the above remarks. I 
should add that history of the case deduced 
from the jamabandis by the District Judge 
is not in accordance with the pleadings of 
either parties, Costs will be costs in the 
sult, 


Suit remanded, 
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MADRAS HIGH COURT, 

Civit Revision Petrrion No, 1312 or 1917. 
(ORIGINALLY FILED as APPEAL AGAINST 
Orper No. 185 or 1917.) 
December 19, 1917. 
Present:—-Mr, Justice Spencer and Mr. 
Justice Kumaraswami Sastri. 

Sree Rajah VENKATA RAMAYYA 
APPA ROW BaHADUR ZEMINDAR GARU 
AND ANOTHER—PLAINTIFF3— 
PETITIONERS 
versus 
CHAKALI VEERASWAMIGADU 
(DEAD) AND OTBERS— DEFENDANTS— 


RESPONDENTS, 

. Madras Estates Land Act (T of 1908), ss. 8, 77 (1), 
189, 192—Oivil Procedure Code (Act V of 1908), s. 115, 
O. VIE, 7.10, O. KLIH, r. 1 (a)—Suit in Revenue 
Court—Remand by District Court for presentation to 
Civil Court—Appeal, second, to High Court, maintain. 
ability of— High Court, power of, to treat appeal as revi- 
sion— Rent, suit for, on cessation of service for which 
tenure granted—-Forum—Jdurisdiction of Revenue Court, 
scope of. 


No second appeal lies to the High Court against an 
order of the District Court in appeal remanding a 
suit instituted in the Revenue Court for presente- 
tion to the Civil Court. [p. 472, col. 2.] l 

Order XLIIT, rule 1 (a), Civil Procedure Code, which 
gives the right of appeal against orders passed under 
Order VII, rule 10, is inapplicable to suits in Revenue 
Courts by virtue of section 192 ofthe Madias Estates 
Land Act. [p. 472, col. 2.] 


. The High Court has power to treat an appeal as a 
petition in revision under section 115, Civil Pro. 
cedure Code, especially when the question in issue is 
one of jurisdiction, Section 115, Civil Procedure Code, 
is not controlled by section 192 cf the Madras Estates 
Land Act. [p. 478, col. 2.] 


A suit for rent, based on the allegation of the land 
being a Ryoti land in which the defendant has occu- 
pancy rights, is cognisable by the Revenue Court 
notwithstanding plaintiff’s admission that the defend- 
ant held ata favourable rent on condition of doing 
services which were discontinued and which dis- 
continuance disentitled him to claim the reduction, 
Under the circumstances, the land cannot be said to 
be held on service tenure at the date of suit so as to 
bring it within the jurisdiction of the Civil Courts. 
[p. 472, col. 2.] 

When the allegations in a plaint bring the case within 
section 77 of the Estates Land Act, the suit must be 
filed in the Revenue Court and the jurisdiction of the 
Court will not depend on any pleas the defendant 
might raise. The fact that the Court will have to go 
into complicated questions will not affect the jurisdic- 
tion $ the Revenue Court, [p. 473, col. 2; p. 474, 
col, 1. 


Petition, under section 115 of the Code 
of Civil Prccedure, praying the High Court 
to revise ihe order of the District Court, 


Kistna, in Appeal Snuit Nos, 110 and 
116 of 1914, perferred against the decree 
of the Court of the Suits Deputy 
rr ais Ellore, in Sumary Suit No 1089 of 


Mr. P. Nagabushanam, for the Appellants. 
Mr. B. Narasimha Row, for the Respond- 
ents, 


JUDGMENT.—The Receiver of the 
Nidadavole and Medur Estates, who is the 
appellant, sued the respondent in the Revenue 
Court to recover Rs. 323.11.7, arrears of 
rent for Faslis 1320 to 1322. Tbe ease for 
the plaintiff was that the lands were granted 
by the former Zemindar at low rent to 
defendants Nos. 1 to 8 who were perform- 
ing washerman’s services, that they ceased 
to do so and conveyed a portion of the 
land to the 9th defendant and that 
plaintiff was consequently entitled to recover 
the full rent claimed. Defendants Nos. 1 to 8 
were ev parte. The 9th defendant pleaded 
inter alia that the lands were Ryoti lands, 
that hə has been paying the rent reserv- 


ed ever since his purchase, that plaintiff 
has no power under the Estates Land 
Act to enhance the rent and that the 


suit was bad for misjoinder of parties. 
No question was raised as to the jurisdis- 
tion of the Court and at the trial plaintiff 
conceded that the lands were Ryoti lands 
and that the defendants had occupancy 
rights. The Suits Deputy Collector decreed 
Rs. 51-139 as the proper rent payable. 
The 9th respondent appealed, but not on 
the ground that the Revenue Court had 
no jurisdiction, The grounds of appeal, 
on the contrary, proceed on the footing 
that the Estates Land Act applied. When the 
appeal was argued before the District 
Judge, however, a preliminary objection was 
taken by the appellant in the District 
Court to the effect that the lands were 
service mams and that the plaintiff ought 
to have sued ina Civil Court, the Revenue 
Courts having no jurisdiction, 


The District Court upheld the contenticn 
and directed the plaint to be presented to 
the proper Court. The appeal before us 
is against the order of the District Judge. 


A preliminary objection has been taken 
by the respondent that no appeal lies against 
the order of the District Judge as the order 
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was passed under Order VIJ, rule 10, Civil 
Procedure Code, 1908 (corresponding to sec- 
tion 57 of old Code), and Order XLIII, 
rule 1, clause (a), which gives the right of 
appeal against the order passed under Order 
VII, rule 10, is made „inapplicable to suits 
in Revenue Courts by virtue of sestion 192 
of the Estates Land Act, which specifies the 
provisions of the Civil’ Procedure Code ap- 
plicable to suits, appeals and other pro- 
ceedings under the Act and exdludes Chapter 
XLIII of the old Code which corresponds 
to Order XLIIL of the present Code. For 
the appellant it is contended that an appeal 
from the District Court to the High Court is 
not a proceeding under the Act but from one 
Civil Court to another and that Order XLIII 
applies to such appeals. 

There can be little donbt that if the 
Suits Deputy Collector had returned the plaint 
presented to him under sestion 77, slause (1), 
of the Estates Land Act, no appen would lie 
to the District Court. 

The question, however, is 
second appeal lies to the High Court where 
the order diresting the return of theplaint 
is passed for the first time by the Dis- 
triot Court, whieh is not a Revenue Court, 

Section 189 provides that decrees and orders 
passed by the Revenue Courts shall be 
subject to appeal as provided in the sche- 
dule. No further appeals are specially given 
by the Act except to the Board of Revenue 
under section 190. The schedule to the 
Madras Estates Land Act gives the des- 
cription of the suit and the Court to which 
an appeal lies. In respect of suits for rent 
under section 77 of the Act an appeal lies 
to the District Court. Section 160 gives 
a right of second sppeal tothe Board of 
Revenue against certain orders passed on 
appeal by the Collector. So far as appeals 
froin decrees of the District Court are con- 
cerned a second appeal has, though not ex- 
pressly given by the Estates Land Act, been 
held to lie by virtue of section 100 of the 
new Civil Procedure Code of 1908 and 
Chapter XLIII of the old Code which are 
not excepted by section 192. Vide, Rati 
Veerarghavulu v. Bomma Devara Venkata (1), 


(1) 25 Ind. Cas. 865; 87 M. 448; 16 M, L. T. 262; 
(1914) M. W. N. 695; I b. W. 779; 27 M. T. J. 45; 20 
C. L. J. 875; 190. W. N. 97; 16 Bom, L, R. 852; 

1, A, 258 (P. C). 


whether a- 


and Venkataramier y, Vythilinga Thambiran 
Avergal (2). As regards orders not coming 
within the definition of ‘deeree? in the 
Civil Procedure Code, section 192, clause 
(a), ofthe Madras Estates Land Act enacts 
that Chapter XLIIT, which corresponds to 
Order XLT and relates to appeals from 
orders, shall not apply to appeals or other pro- 
ceedings under the Estates Land Act, It is 
argued that this section can only apply to 
appeals from the Revenue Courts to the Dis- 
trict Court, besause ib is only such appeals as 
are appeals under the Act, and that for 
appeals from the District Court to the 
High Court we have to fal] back upon 
the provisions of the Civil Peosedure Cada, 
as appeals from orders of the District Court 
are not appeals or proceedings under the 
Estates Land Act. Reference has been made, 
to Secretary of State vy. Chelikant Rama Rao 
(3) and itis argued that the observations of 
their Lordships of the Privy Counsil (at page 
624*) to the effect that when proceedings 
reach the District: Court, that Court is 
appealed toas one of the ordinary Courts of 
the sountry, with regard to whose pro- 
cedure, orders and decrees the ordinary 
rules of the Civil Procedure Code apply, 
would cover equally cases of appeals under 
the Estates Land Act. The Forest Act 
does not contain any provision analogous. 
to section 192 of the Estates Land Act 
excluding the operation of certain sections 
and chapters of the Civil Procedure Code, 
and Secretary of State vy, Cheltkant 
Rama Rao (8) can be distinguished 
on that ground. There is a great deal 
to be said for the contention of the appel- 
lant, but the matter is not res integra. 
The point is covered by authority and we 
think we are bound by the decision of 
this Court to the contrary when the question 
direatly arose for determination. 

In Appeals against Orders Nos. 349 to 
353 of 1915 and Vilvangiha Mudaliar vy, 
Mannar Naidu (4) it was held by 
Ayling and Seshagiri Aiyar, JJ, and by 
Ayling and Napier, JJ., that no second 

(2) 24 Tnd. Cas, 754; 1 L. W. 89; 38 M. 655. > 

(3) 35 Ind, Cas. 902; 39 M. 617; 31" M. L.J. 924; 
£0 0. W. N. 1311; (1916) 2 M. W.N. 224; 14 A. L. J, 
1114; 20 M. L. T.4835; 4 L, W. 486; 18 Bom, L. R. 


1007; 25 C. L. J. 69; 43 1. A. 197 (P. ©.). 
(4) 25 Ind. Cas. 425; 1 L. W. 667. 
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appeal lies against an order of remand under 
Order XLI, rule 23, of the Civil Prosedure 
Code, and in Second Appeal No. 285 of 
1917, Ayling and Phillips, JJ., held that 
no second appeal lies against an order 
dismissing a suit for default. The conten- 
tion now raised by the appellant before us 
that the appeals from the District Court 
to the High Court are not appeals con- 
templated by the Estates Land Act and 
the question of the effect of the observa- 


tions of the Privy Counoil in Secretary’ 


of State v. Cheltkant Rama Rao (8) were not 
raised in the above cases, but, as already 
pointed out, there is nothing in section 10 of 
the Forest Act which excludes any of the 
provisions of the Civil Procedure Code from 
its operation and second appeals have not 
been expressly excluded. It has been argued 
that section 190 of the Estates Land Act 
would render the decision of the District 
Judge, who returns a plaint to be pre- 
sented to the Civil Court on the ground that 
the suit does nob relate to an estate within 
the definition of the Act, res judicata in all 
subsequent proceedings and aan only he 
set right by the High Court in second 
appeal from the decision of the Civil 
Court to which the plaint is presented 
under orders of the District Judge; that 
proceedings will then have to be begun 
de noro in the Revenue Courts and that 
it could hardly have been the intention 
of the Legislature that this circuitous course 
should be followed when an appeal from 
an order of the District Court to the High 
Court would be a quisk and adequate 
remedy. We have to construe the plain 
meaning of section 192, however desirable 
it may be that the Legislature should amend 
section 192 by giving a right of appeal against 
orders of remand. 

It is argued by the appellant’s Vakil 
that if Order XLIII of the Code is not 
to apply to suits under the Estates Land 
Ast, then the order directing the return of the 
plaint would be a decree within the mean- 
ing of the Civil Procedure Code, as it would 
be an adjudication as to which no appeal 
would lie under Order XLIII by virtue 
of section 192 of the Estates Land Act. 
It is difficult to see how the definition of 
‘desree’ in the Civil Procedure Code can 
be controlled by anything in the Hstates 
Land Act, 


The preliminary objections must, therefore, 
prevail, 
We have been asked to treat the appeal 


as a revision petition under section 115 
of the Civil Procedure Oode. This section 
is not excluded by section 192 of the 


Estates Land Act, and we have power to 
deal with the appeal as a revision petition 
as the question in issue is oneof jurisdiction. 

The case for the plaintiff is that the 
land is Ryot: land and that the defendants 
Nos. 1 to 8 who are pattadars are liable to pay 
the rent claimed. The Sth defendant is 
treated as sub-tenant. It is open to the 
plaintiff under section 145 of the Estates 
Land Act to assent to the transfer of 5 
acres and odd out of the 13 acres and 
odd held by defendants Nos. 1 to 8 
in favour of the 9th defendant and we 
take it that the suit against the 9th de- 
fendant amounts to an assent. All that 
the 9th defendant pleaded was that the lands 
are Jiroyati lands and that the rent was 
being paid for a along time. He also claimed 
occupansy rights. Pafendants Nos. 1 to 8 
raised no defence. At the trial plaintiff’s 
Vakiladmitted that the lands were Ryoti 
lands and that the defendants had occupancy 
right. ‘The only question that remained 
for consideration was whether the rent 
due was at the rate claimed by the plaint- 
if or the rate admitted by the 9th defend- 
ant. Section 3 no doubt excludes lands 
granted on service tenure at favourable 
rent so long as the service tenure subsists, 
but in the present case it is not alleged 
by the defendants ic the written statement 
that the lands are new held on service 
tenure and on the evidence the Depnty 
Collestor finds that the service is no longer 
rendered. There is no particular formality 
or procedure prescribed by the Act for 
putting an end to service tenures or any- 
thing which the landlord has to do in 
Case services are discontinued in order to 
make the lands Ryoti lands, in oases where 
lands which were once Ryoti lands are given 
to the oscupancy Ryoton a favourable rent 
in consideration of servicesto be rendered. 
Under sircumstances of this case it cannot 
be said that the lands must be deemed 
to be held under service tenure on the 
date of- the suit. When the allegations in 
the p) t bring the ease within section 77 
of tl Act, the snit must be filed in the 
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Revenue Court and the jurisdiction of the 
Court will not depend upon any pleas the 
defendant might raise. The fact that the 
Court may have to go into complicated 
questions as to the right of resumption by 
the landlord or the continuance of the 
service on which lands were granted on 
favourable tenure will not affect the juris- 
diction of the Revenue Court. | Vide, Pole. 
mera Thammu v. Godey Chitt? (5). ] 

We are of opinion that, on the admis- 
sion of the plaintiff and 9th defendant 
that the lands were at the date of suit 
Ryoti lands it must be taken that the lands 
in the possession of the 9th defendant 
were net held on service tenure on the 
date of the sujt so as to bring the case 
within the exception to the definition of 
Ryoti land, in section 3. Whether lands 
continue to be held on service tenure is a 
question of fact which must be raised on the 
pleadings. f 

We set aside the decision of the Dis- 
trist Judge and remand the appeal for dis- 
‘posal on the merits. Costs will abide and 
follow the result. 

Appeal allowed; Case remanded, 
M,C. P, 


(6) 7 Ind. Cas. 609; (1910) M. W. N. 431; 8 M. L. 
T, £87, 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
Srconp OivIL ApreaL No, 634 or 1914, 
April 26, 1915. 

Present:—Mr, Batten, A. J. C. 
FANAND RAO MINOR, GUARDIAN GANPAT. 
RAO — APPELLANT 
CVETEUSE 
' Seth GIRDHARILAL MINOR, GUARDIAN Mu- 
sammat PARBATI BAI—-RESPONDENT. 


Landlord and tenant- Tenancy, whether divisible— 
Mortgage by one co-tenant in favuur of another, whether 
binding on Malguzar, 

A tenancy, so far as the landlord is concerned, is 
indivisible and cannot be affected by an act to 
which the tenants alone are parties. Therefore, a 
mortgage of his share by one co-tenant in fayour of 
the other is not binding upon the landlord. 
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Pancham Singh v, Nankoo Singh, 3 N. L. R. 182, 
followed 4 

Appeal from the decree of the Court 
of the District Judge, Chhindwara, dated 
the 17th July 1914, in Appeal Ns. 93 of 
1914, 

Mr. V. D. Kale, for the Appellant. 

Mr. J. Mitra, for the Respondent, 

JUDGMUNT.—The appellant’s present 
contention is that Anandrao was benamidar 
for his father Ganpatrao and that the 
mortgagor and mortgagee, the brothers 
Jagannath and Ganpatrao, were tenants-in- 
common divided as between themselves in 
estate, though the absolute ocsupancy 
holding had not been divided by metes - 
and bounds. The question is. whether a 
mortgage of his half share in the ances'ral 
holding by Jagannath in favour of Gan- 
patrao is binding on the landlord. It 
appears ty me that the question is con- 
cluded by the ruling in Pancham Singh v, 
Nankoo Singh (1), to the effect that a ten- 
ancy, so far as the landlord is concerned, 
is indivisible and cannot be affected by 
an act to which the tenants alone are 
parties. As for this reason the mortgage 
is not binding on the landlord, itis idle 
to enquire whether section 41 (7) of the 
Tenancy Ast, would be applicable, supposing 
the mortgage to be binding apart from the 
provisions of that sub-section. The appeal 
is dismissed with coets. 

Appeal dismissed. 


(1) 3 N, b. R. 182. 


MADRAS HIGH COURT. 
Civit APreaL No. 398 or 1917. 
December 4, 1917. 
Present:--Mr, Justice Abdur Rahim and 
, Mr. Justice Oldfield. 
MANAKARi VENKAPPA CHARI— 
Derenpaxt No, 1—APPELLANT 
VETSUS 
HOLAGUNEL POMPANA GOWD AND 
OTHERS— Puainti¥¥ AND DEFENDANTS 
Nos. 4 AND 5—REsPONDENTS, 
Madras Revenue Recovery Act (Mad. II of 1864), 
ss, 25, 38—‘Defaulter,’ meaning of-~Sale for or rears of 
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revenue, suit to set aside, maintainability of—Jwris- 
diction of Civil Courts—Omission to distrain moveables, 
whether sufficient to set aside sale—Collusion among 
bidders, effect of. 

An irregularity in the conduct of a sale held under 
section 38 of Madras Act II of 1864 empowers the 
Collector to set it aside, but there mast bs other 
sufficient grounds for a Civil Court to interfere. [p. 
475, col. 1.) 


An agreement made between the purchaser and 
other persons after the sale to go in shares, a collu- 
sive agreement between the bidders not to bid 
against each other, the omission of any attempt to 
distrain the moveable properties of the defaulter or 
the crops on the land are not sufficient grounds to 
set aside the sale by a suit fled in the Civil Court. 
[ p. 475, col. 2; p. 476, col. J.] 

The ‘defaulter’ referred to in section 26 of the 
Madras Revenne Recovery Act who is entitled to 
notice or demand before attachment and sale is the 
ostensible registered proprietor. To plead that sec- 
tion the plaintiff must show that he is the defaulter, 
A person who owns the land but allows the patta to 
stand in another person’s name and thus puts him 
forward as the ostensible owner, cannot claim the 
benefit of the section or complain that Government 
erroneously served the written demand on the 
latter. [p. 476, cols, 1 & 2.] 

Appeal against the decree of the Dis- 
trict Court, Bellary, in Original Sait No. 30 
of 1912, 

Messrs. C. Ramachandra Row and P. R. 
‘Ganapathy Aiyar, for the Appellant. 

Dr. &. Swaminathan, for the- Respond- 
ents; 

i JUDGMENT. 

ABDIR Ranim, J.—This is an appeal 
against the decree of the District Judge 
of Bellary, setting aside a sale, for arrears 
of revenue, of certain land. The sale 
took place on the 20th May 1912 and 
the appellant, the Ist defendant in the 
suit, purchased it. The second defendant 
is the mortgagee, who apparently was in 
possession of the land at the time of the 
sale. The grounds on which the sale was 
sought to be set aside are set out speci- 
fiscally in paragraph 3 of the plaint, and 
made part of the issues at the time of the 
trial. It is clear that grounds (a), (b) and (o) 
would not be good grounds for a Civil 
Court to set aside the sale. The Collector 
has got power, if the sale is vitiated on 
account of ary irregularity in the conduct 
of it, to set it aside. 


. But, if is contended, that the sale wss 
bad, firstly, because it was fraudulently 
brought about. Supposing that, if made out, 
would beja sufficient reason for setting 
aside ;theb,sale, tit is quite clear that it has 


not been shown that there was any such 
collusion or fraud as would make the sale 
liable to be set aside. The case of the 
plaintiff on this point rests on Exhibit O, 
which is an agreement entered into between 
the lst and the 2nd defendant, that is, the 


purchaser and the mortgagee, cn the 23rd 


May 1912, by which they agreed to divide 
the land among themselves in certain shares, 
That was after the sale had been held, 
and it is difficult to conceive how the 
Judge held that the agreement must be 
taken to amount to a fraud vitiating the 
sale. Even if there was an agreement 
among certain bidders before the sale that 
they would not bid against each other or 
that they would divide the property among 
themselves after. the sale bad been con- 
cluded, that would not be a sufficient ground 
for setting aside the sale. It is enough 
to refer for authority to Mahomad Mira 
Ravuthar vy. Savvast Vijaya Raghunadha Gopa- 
lar (1), which is a decision of the Judicial 
Committee of the Privy Council. In fast 
here there was a number of bidders, at 
least 9, and it is not shown that there 
was any sort of understanding or collusicn 
among them not to bid against each other. 

Then it was suggested that the demand 
was not served on the plaintiff, the owner 
of the land, and, therefore, on that ground, 
the sale was bad, But the point does not 
appear to have been taken inthe form cf 
an issue before the lower Court and, so 
faras we can gather from the judgment 
of the learned District Judge, no such 
question was investigated by him. The 
validity cf such grounds depends upon who 
was the defaulter within the meaning of 
the law, and whether the demand was not 
served on such defaulter in accordance with 
section %5 of the Revenue Recovery Act, IT 
of 1864. That section says:— 


“Such demand shall be served by de- 
livering a copy to the defaulter, or to some 
adult male member of his family at his 
usual place of abode, or to his authorised 
agent, or by affixing a copy thereof on 
some conspicuons part of his last known 
residence, or on some conspicuous part of 
the land about to be attached.” 


(1) 23 M. 227; 2 Bom. L. R. 640; 4 O. W.N. 228 
27 I. A. 17; 10 M. L. J. 1; 7 Sar. P. O, J. 661; 8 Ind. 
Deo. (x. s.) 561 (P. C.). 
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That the terms of this section were not 
satished there is no evidence to show. Then 
the plaintiff is alleged to have purchased 
the land from the widow of one Durvasappa, 
who had himself purchased it from one 
Balappa, in whose name the patta stood and 
who died sometime in 1907. Itis alleged 
. that the plaintiff had made an application 
for transfer of patta in his name, but even 
that is not borne out by the record, so far 
as our attention has been drawn to the 
evidence. It is sufficient to say that the 
question was not raised before the. Court 
of trial and we are unable to hold that 
the procedure laid down by the Act was 
. not followed on this point, 

It may be pointed out that the learned 
Distrist Judge has not really confined him- 
self to the issues that arose before him, 
He proseeded on grounds which do not 
appear to have been raised by the issues 
and which do not come apparently within 
the purview of the Act; take for instance 
grounds Nos. (a) and (>), namely, ‘no 
attempt was made to distrain the move- 
able properties of the defaulters which 
were more than sufficient to liquidate the 
arrears’ and ‘no attempt was made to dis- 
train the crops on the land before the land 
was attached, These would not be good 
grounds for setting aside the sale bya suit, 
Then he finds in paragraph 10 of the 
judgment: ‘Further more there was com- 
bination among the bidders.’ If any such 
case was relied upon by the plaintiff, it 
should have been taken distinctly in the 
issues. Beyond a general allegation that 
the sale was illegal, irregularand fraudu- 
lent, it was not alleged that there was any 
conspiracy among the bidders which would 
vitiate the sale. 

1 would setaside the judgment of the 
District Judge and dismiss the plaintiif’s 
suit with costs here and in the Court below. 

OLDFIELD, d.—I1 agree with my learned 
brother’s conclusion, and desire only to say 
a few words with reference to the plaintift’s 
contention, that the sale is bad because he 
had no such notice of the attachment, as he 
was entitled to under section 25 of the Revenge 
Recovery Act, IL of 1864. That section 
entitled a defaulter to notice of the attach- 
ment in the shape of a wrilten demand 
served upon him; but in order to plead that 
section, the plaintiff must show that he is 


the defaulter. The facts are that the plaint- 
iff had bought land about 2 years before 
the sale, which stood in the name of one 
Bellappa who was not his vendor and died 
before the sale and that the patla was never 
transferred, to plaintifi’s name. The palta 
in fact is alleged to have remained in tha 
name of Bellappa, notwithstanding his 
decease, The plaintiff, however, says that.he 
had applied for transfer of patta on the 
date of the sale. But the only evidence 
as to such application is giyen by the 
plaintiff's Sth witness, the plaintiff's 
agent, and it does not show when the 
application he speaks of was made or 
granted or whether it was before the sale. 
The lst defendant further denies that the 
application referred to by the witness related 
to the suit land and the evidence of the 
witness is not absolutely clear on the point. 
There is further the failure to examine the 
plaintifi’s 2nd witness the Reddy regarding 
it. In the circumstances it does not seem 
to me to be proved that any application had 
been made when the sale took place. 

Then itis contended that, even if there 
was no registration in plaintiff’s favour and 
no application for any, he was the defaulter, 
because he owned the land, and had not 
paid the revenue, This can, I think, be 
answered by reference to Zamorin of Calient 
v, Sttarama (2). There, no doubt, the palta 
stood in the name of a tenant, and the 
complaint was that there was no demand 
on the landlord. The decision, however, 
was:!] “By suffering the registry to 
stand in the tenant’s name, the proprietor 
puts him forward as the ostensible owner, 
and as between him and the Government 
the service upon such tenant must be taken 
to be, in law, service upon the real owner, 
He cannot complain that the Government is 
in error in serving the written demand cn 
the person whom he permitted to appear as 
the ostensible land-owner’. I do not think 
that the plaintifft’s position can be better 
than that of the proprietor referred to in 
Zamorin cf Calicut v. Sitarama (2), when 
Instead of allowing some one else to appear 
as the ostensible pattadar, his conduct has 
resulted in there being no ostensible pattadur 
at all, For these reasons, I think that the 
plain iff’s ccutenticn kased on eccticn 25 cf 


(2) 7 M. 405; 2 Ind. Dec, (x. s.) 865, 
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the Act must fail even on his allegations 
of fact. 

I agree further with my learned ‘brother 
that the record indicates that the plaintiff 
did not think it worth while to press this 
contention at the trial, and that we ought 
not to allow him any opportunity to revive 
it now. 

M,C.P, 
Appeal allowed, 


+ 


CALCUTTA HIGH COURT. 
Appeat From ORIGINAL Decree No. 536 
or 1914, 
: July 23, 1917. 
Present; — Justice Sir Chales Chitty, KT., 

: and Mr, Justice Beasheoroft. 
KRISHNA CHANDRA DUTTA ROY, 
MINOR, BY HIS MOTHER AND NEXT FRIEND 
PROMADAMOYEE DASYA alias 
SANTAMOYI DASYA—Deranvant No, 18 
APPELLANT 
Versus 
HEMAJA SANKAR NANDI MOZUMDAR 
AND OTHERS—~PLAINTIFFS AND REMAINING 


DEFENDANTS— RESPONDENTS. 

Minor and guardian—Compromise effected by guar- 
dian in consideration of settlement of disputed claim, 
whether binding upon minor— Claim under alleged 
Will, whether can jorm consideration for compromise 
where Will not genuine. 

A mimanshapatra (deed of compromise) executed 
by a father on behalf of his minor son, by which 
the interest of the minor inan inherited estate is 
given up in consideration of the other party giv- 
ing up 8 portion of their claim under an alleged 
Will, is not binding upon the minor, unless it is 
proved by the other party that there was in fact such 
a Will and that under that Will they hada claim 
which was made honestly and in good faith, though 
ib is not incumbent upon them to prove the Will in 
tate form after along distance of time. [p. 478, 
col. 1, i 

The position of a minor son is different from the 
position of the father who executes a mimanshapatra 
on his behalf; for though the father might not be able 
to avoid a mimanshapatra which ho had executed 
for himself, tho minor through his guardian can 
avoid a mimanshapatra executed on his behalf if 
his interest is not properly protected by ‘his 
father in executing it. fs, 479, col. 1.] 

Appeal against the decree of the Sub- 
ordinate Judge, 2nd Court, Mymensing, 
dated the 4th June 1914, l 


Babus Jogesh Chandra Roy and Sasankajiban 
Roy, for the Appellant. 

Babus Dwarkanath Chuckerbutty, Jatindra 
Mohan Ohoudhury and Khitish Chandra Neogy, 
for the Respondents. ; 


JUDGMENT. 

Carty, J.—Tbis appeal is preferred by 
defendant No. 18 and arises outofa parti- 
tion suit brought by Hemaja Sanker Nandi 
Mozumdar and others against a number of 
defendants for partition of a talug known as 
Tilak Nandi Ram Mozumdar No. 2624 
with a Sudder Jama of Rs. 27-12-0, Oat 
of the same case arose Appeal No. 328 
of 1914 which we decided last week. 
The dispute in the present appeal is bet- 
ween Krishna Chandra Dutta Roy—defend- 
ant No. 15—-the minor son of Jagan Chandra 
Dutta Roy and his wife Promoda Moyion 
the one side and the plaintiffs who are the 
descendants of Pran Shanker on the other, 
The relationship of the parties will appear 
from the following genealogical table. There 
is no dispute as to the share of the plaintiffs 
in this estate which they inherited from 
their ancestor Pran Shanker, They slaim, 
however, inaddition to that 5-annas 10-gundas 
share a portion of another 5-annas 10-gundas 
share which in ordinary course of inheritance 
would have devolved from Bimola Shanker 
upon his sister’s son, the present appellant. 


GOURI aaa R, 


> 
Bhawani Shanker Pran Durga 
==Tara Sundari £hanker Shanker, 
Krishna Shanker = 

==Bhuban Moyi Baroda Mohima 


( ) of 7 
Hari Guuada Shyama Hemaja 
Shanker, Shanker, Shanker, Shanker, 
PIR. PIF, PIE. PIR. 
No, 2. No, 3, No. 4. No.l, 


Promoda Moyi 
bagan Chander 
Dutta Roy 


Bimola 
Shanker. 


Krishna Chandra 
Dutta Roy, 
Deft. No, 18, 


The plaintiff’s oase is that by a mimansha. 
patra, dated 25th March 1905, Gagan Chandra 
Datta Roy acting as the natural guardian 
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of his minor son relinquished in favour 
of the plaintiffs a part -of the minors’s share 
in the estate in consideration of the plaintiffs 
not pressing the slaim which they had to 
the whole of that share under an alleged 
Will of Krishna Shanker Nandi Mozumdar. 
The only question before us is whether 
that relinguishment is binding on the 
minor appellant. The learned Subordinate 
Judge has found that there was such a 
Will as the plaintiffs allego, that the plaint- 
ifs olaim under it was honest and bona fide 
and that it accordingly formed a good 
consideration for the relinquishment. 

The following facts are not in dispute. 
Krishna Shanker Nandi Mozumdar died on 
10th March 1902, leaving him surviving 
his widow ‘Bhuban Moyi, an adopted son 
“ Bimola Shanker, and a daughter Promoda 
Moyi, the mother of the appellant. Bhuban 
Moyi died about a year after her husband, 
sometime in 1809. Bimola Shanker at the 
age of ll or 12 died on llth March 
1906. At that time the present appellant 
was only 2 or 8 months old. He was the 
next heir of his maternal grandfather. It 
was not till after Bimola Shanker’s death 
that anything was heard of this alleged 
Will, but as soon as he had died the 
plaintiffs came forward with their claim. 
We have been taken through the evidense 
of both parties and have examined it minutely, 
and I think that the only possible son- 
clusion on that evidence is that there was 
no such bona fide claim as the plaintiffs 
would have us believe. It was argued 
that the plaintiffs could not at this dis- 
tance of time he expected to prove this 
Will onsolemn form. I do not think that 
any such obligation lies upon them. It 
was, bowever, necessary for them to show 
that there was a Will and that upon 
that Will they had a claim which was made 
honestly and in good faith. 

As to the contents of the mimanshaptra 
there can, of course, be no dispute. It was 
admittedly executed by Gagan at the time 
and under the circumstances alleged. The 
recital of that deed is important and runs 
as follows: ‘Now we the first party” 
(that is the plaintiffs) “soutend that the 
said Krishna Shanker Nandi Mozumdar 
deceased executed a Will on the 18th 
Falgun 1808 and thereby provided that 
in the event of his adopted son dying un- 


married the properties left by him should 
devolve in equal shares upon us, the Nandi 
Mozumdars, and that, therefore, the pro- 
perties left by him have devolved upon 
us in equal shares and we slaim_ those 
properties accordingly and I, Gagan Chandra 
Dutta Roy, father of the second party,” 
(¢.e, the appellant before us) “urge on his 
behalf that as the aforesaid Will is not 
found it islikely that he” (meaning Krishna 
Shanker) “set it aside and destroyed it 
and that, therefore, the second party Krishna 
Chandra Datt Roy is entitled to succeed 
to those properties as the heir of his 
maternal uncle, the said Bimola Shanker 
Nandi Mozumdar deceased.”,.. It is appre- 
hended that if the dispute continue for a 
long time ana if litigation be carried up 
to the highest Court, both the parties will 
suffer much loss and injury and the pro- 
perties which form tke subject-matter of 
the dispute will go to rack and ruin. 
Moreover, no one amongst the so-villagers 
and relations of the late Krishna Shanker 
Nandi Mozumdar knows of the destruction 
or cancellation of his Will aforesaid and 
the said Will was executed in the pre. 
sence of many respectable gentlemen whose 
names are given in Schedule (Ka) and 
they attested it as witnesses, and the 
Will after being read out in their 
presence was signed by the testator and 
was then signed by them in the presence 
of the testator as attesting witnesses, 
There is no certainty as to what the result 
will be if there be any litigation carried 
on in that connection and both the parties 
are nearly related to each other. So we 
both the parties, acting through the arbit- 
ration of friends, relations, well-wishers and 
lawyers and with their advice,setile the matter 
and the dispute amicably in the way stated 
below and execute this deed in this town 
of Nasariabad while in enjoyment of sound 
sense and composed mind of our accord 
and free will.” Gagan Chandra Dutta Roy 
now says that he was threatened by Kali 
Kumar Chowdhury and thus induced to 
give up his son’s property by the mimansha- 
patra, 

In 1909, the mother of the appellant 
was appointed the guardian of his person 
and property and she represented him in 
this partition suit and is representing him 
in this appeal, The question appears to 


: 


i 
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be not between Gagan Chandra Dutta Roy 
and the plaintiffs but between the plaintiffs 
and the minor. There is a considerable 
difference between the two as Gagan Chandra 
might not be able as a man of full age, and 
presumbaly of intelligence, to go behind 
his deliberate deed. It by no means follows, 
however, that the minor son would be bound 
by his father’s action. Several cases were 
cited to us by the learned Pleader for the 
plaintiff respondents with regard to family 
settlements. Those cases do not, however, 
assist us much in coming to a conclusion 
in the present case. There is no doubt 
as to law. The question is one entirely 
of fact. We were referred by him to the 
case of Miles y, Newzealand Alford Estate 
Co. (1). That case is certainly useful as 
showing what the law is in such matters, 
Cotton, L. J., said: “What 1 understand to be 
the law is thie, that if there is in fact a 
serious claim honestly made, the abandon- 
ment of the claim is a good ‘consideration’ 
for a contract; and if that is the law, 
what we really have to now consider is 
whether in the present case there is any 
evidence on which the Court ought to find 
that there was a serious claim in fact 
made, and whether a contract to abandon 
that claim was the consideration for this 
letter of guarantee.’ He further quoted 
the dictum of Lord Blackburn, i in Oook v, 
Wright (2), to this effect: ‘We agree that 
unless there was a reasonable claim on 
. the one side, which it was bona fide intended 
fo pursue, there would be no ground for 
& compromise; but we cannot agree that 
(except as a test cf the reality of the 
claim in faot) the issuing of a writ is 
essential to the validity of tbe compro- 
mise.” Bowen, L. J., whose remarks along 
the learned Pleader quoted, also laid down 
the law to the same effect. He said: “We 
must treat the thing in a business way 
and draw an inference of fact as to what 
the reál nature of the transaction was 
as between business men. But anattempt 
was made to show that the forbearance 
was worth nothing. Of course forbearance 
of a non-existing claim would not be for- 


(1) (1886) 32 Ch. D, 266; 55 L. J. Ch. £01; 54 L., T. 


682; 34 W. R. €69, 

(2) (1861) 1 B. 45, 559 at p, 569; 30 L. J. Q. B, 321; 
4 L., T. 704; 7 Jur, (N. 3.) 12]; 121 E. R. 822; 124 R, R. 
649, 


‘Shanker, 


bearance at all’, He then went on to point 
out that the mere fact that the success of the 
claim might be unlikely would not neces. 
sarily indicate that if was not a bona fide 
claim. Fry, L. J., also agreed in his state» 
ment of the law. In that case the learned 
Judges differed in their view as to whether 
the claim there was an honest and bona 
fide claim or not, Cctten, L. J., and Fry, 
L. J., thinking that it was not, while 
Bowen, L. J., took the opposite opinion. 
Applying that test to the facts before us, 
what do we find? In this case plaintiff 
No. 1, Hemaja Shanker NandilMozumdar, and 
five witnesses have given evidense on the 
plaintiffs’ side. Against them Gagan 
Chandra Dutia Roy has been called; and 
his brother Shib Chandra Dutta Roy, one 
Haranath Ghose, a servant of Krishna 
and Promoda Moyi have also 
given evidence. The learned Subordinate 
Judge has found that there was in fact 
a Will as alleged by the plaintiffs, or at 
any rate, that the plaintiffs put forward 
an honest claim bona fide believing that 
Krishna Shanker Nandi Mazumdar had 
executed such a Will. 

The learned Subordinate Judge has 
certainly intwo instances found as fasts 
proved what I have been unable to ‘discover 
in the evidence as recorded. He says 
that Gagan admitted before the witness 
Babu Srinath Roy, a Pleader of that 
Court, that a Will was executed, but that it 
was destroyed by the testator. Now a 
perusal of the evidence of Babu Srinath 
Roy shows that Gagan did nothing of 
the kind, on the contrary the witness 
distinctly stated that Gagan denied the 
Will. In ocross-examination he stated that 
he heard at a meeting prior to the execu- 
tion of the mimanshapatra that the Will 
was annulled. When asked in re-examina- 
tion, who told him this, he said that it 
Was Gagan, Roy. What he meant by the 
expression ‘tke Will was annulled” ia not 
clear. The Judge has taken it as equivalent 
to destruction by the testator; but that 
does not, in my opinion, follow. The 
second error of fact into which the learned 
Subordinate Judge appears to have fallen is 
when he states that Shyama Charan Babu, 
another Pleader, advised that it, was 
possible to obtain probate of acopy in the 
absence of the original Will, and that, in 
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consequence, an application for probate was 
drafted. It does not appear from the 
evidence of Shyama Charan Babu or 
indeed from any cf the other witnesses 
that he ever gave such advice. He was 
asked, it is true, but what his advice was 
has not been elicited. All that he says is 
“oyerything was settled,” whatever that 
may mean, He does not sven recollect 
that he prepared any draft of the applica- 
tion for probate. 

The story of the plaintiffs, as they now 
put it before the Court, is that soon after 
the death of Bimola Shanker, Hemaja 
Shanker came to Mymensingh with a view to 
applying for probate of this Will. We are told 
that there was a draft ora copy of that 
Will which was shown to Shyama Charan 
Babn, that an attempt was made to take 
out probate of the Will and that an applica- 


tion for that purpose was drawn up. 
Hemaja states that probably Shyama 
Charan Babu drew it up, though the 


Pleader himself does not remember having 
done so. Then began the negotiations for 
an amicable settlement between the plaint- 
‘ffs and Gagan Chandra, at which at least 
three Pleaders and several other persons 
assisted. These negotiations are said - to 
have gone on for 8 or 10 days, when 
ultimately Gagan, on behalf of his minor 
son agreed to execute the mimanshapatra 
upon the plaintiffs’ giving up any claim 
which they might have under the alleged 
Will. ; 

The plaintiffs’ story appears to me to.be 
full of the most suspicious circumstances, 
In the first place, Krishna Shanker had 
died just four years before his son 
Bimola Shanker. In those four years 
nothing had been heard of any Will 
executed by him. Now Bimola appears to 
have been very sickly. It is difficult to 
believe that ifa Will to the effect alleged 
really existed, the plaintiffs would not 
have taken prompt measures to establish 
their title under it as reversioners in case 
of Bimola’s dying childless. The evidence, 
so far as it goes, of Krishna Shanker’s 
state of health immediately before his death 
throws very grave doubt on his capacity, 
both physical and mental, to execute a Will. 
He was suffering, as appears from the 
evidence of Promoda Moyiand Hara Nath 
Ghose, from diabetes. He was troubled 


also with some cerebral affection, with the 
result that he was sometimes unconscious 
and sometimes delirious. He appears to 
have been in this state more or less for 
at least a month before his death. He 
died'on 28th Falgun 1308 (10th March 
1902) and the Will is said to have been 
exesnted on the 18th. It is more than 
doubtful whether hs was in a condition to 
execute a Will. Directly the heir dies the 
plaintiffs come forward with an alleged 
Will, by which Promoda Moyi and her 
son are to be disinherited in favour of the 
cousins of the deceased. No one has ever 
seen this Will. In the mdmanshapatra it is 
stated that the Will was attested by no 
less than 18 persons whose names are 
given in Schedule (Ka) to that document, 
It is not suggested that all these 18 
persons have died or were not available 
for the purpose of giving evidence in this 
case. The only one who has been spoken 
of by any witness is Chandra Kishore 
Sarcar, who, no doubt, is dead. No one, 
however, of the remaining 17 witnesses was 
galled before the Court to state that, asa 
fast, Krishna Shanker executed a Will and 
that they attested it. The plaintiffs are 
said to have come to Mymensingh with a 
draft or copy of the Will, The plaintiff 
Hemaja Shanker is a medical man and 
presumably a person of ordinary intel- 
ligence. He has not thought fit to stateto 
the Court whether the document which 
he brought was a draft ora copy, still less 
has he vouchsafed to give the Court any 
explanation why the original Will, if it 
existed, was not produced, whether it had 
been destroyed or lost. This mysterious 
draft or copy is not forthcoming. Some of 
the witnesses speak to having seen it but 
no one says whether it was a scopy or a 
draft. Thereis a considerable difference, of 
course, between the two. A draft does not 
necessarily imply execution by the testator, 
A copy, if it were a correct copy, would 
re-produsce the whole Wil, including the 
names of the testator and the witnesses. 
On acopy probate might be obtained if 
there was satisfactory evidence of the 
loss or destruction of the Will itself, not 
so of the draft, The witnesses state 
vaguely that an application for probate 
was drafted. There was-no statement, 
who was the executor named in this Wil), 
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or, if no executor was named, whether the 
application was really for letters of 
administration witb the Will annexed. This 
must have been within the knowledge of 


the plaintiff Homaja Shanker. No draft 
or copy of this alleged application for 
probate has been produced. It is not 


stated whether it is in existences or not. It 
is impossible that these persons—the plaint- 
iffs, the three Pleaders, the Am-Mukhtear 
Lakshan Chandra Laha and Kali Kumar 
Chowdhury, can all have forgotten all 
the matters of importance, which they 
should have spoken to in this connec- 
tion. The story as it is now put for- 
ward by the plaintiff is entirely incon- 
sistent with the evidence which Hari 
‘Shanker Nandi Mozumdar, plaintiff No. 2, 
gave on 30th May 1910 in Suit No. 2341 
of 1909. There he stated that the Will 
was with his Jethi, i. e. ‘Bhuban Moyi, that 
after Bimola’s death they wanted to take 
out probate ofthe Will and searched for it 
but it could not be found, and that Hemaja 
then attempted to fake out probate on 
verbal proof of the Will. He admitted 
then that he had never seen the Will and that 
they had got a draft of the Will either 
from Ambica Charan Roy of Banagram or 
Iswar Roy of their own village when they 
‘made a search for it. “The draft,” he 
said, “may be with us.” Then he said, 
“probably it is not with us now.”, That 
presumably would be the draft which was 
taken to Mymensingh for the purpose of the 
application for probate. The witness Hara 
Nath Ghose, who was called on behalf of de- 
fendant No, 18, but who appears to have been 
gained over tothe plaintiffs’ side, gavea version 
as to the execution of the Will which is 
also wholly inconsistent with the plaintiffs’ 
case. In sross-examination by the plaintiffs 
he stated: “I have heard Krisha Shanker 
‘Mozumdar executed a Will. I heard of it 
before the death of Krishna Shanker 
Mozgumdar, probably 5 or 6 days before his 
death. I heard it from Chandra Sarkar. 
He gota written piece of paper and asked 
me to raise Krishna Shanker Mazumdar 
to a sitting posture. We both raised him 
and made him sit. He signedit and then 
Chandra Sarkar took away the paper. He 
said that it was a Will.” Later he said, “I 
cannot say who attested it.” Apart from 
the facts that this witness had already 


ol 


stated in examination-in-chief that Krishna 
Shanker Mozumdar had become 
almost unconscious for 5 or 6 days 
before his death, this evidence is entirely 
inconsistent with the fact of the Will 
having been attested by the 18 witnesses 
named in the mimarnshapatra. It is impossible 
if such a thing ‘had happened that this 
witness should not know about it, as he 
was in Krishna Shavker’s service and in 
close attendance upon him till he died. 
He states that he was continuously in the 
bare of Krishna Sankar Roy from 10 to 15 
days before his death, The evidence of 


‘ Shib Chandra Dutt Roy, who is brother of 


Gagan and a Muktear, does not carry the 
matter any further. He admits having 
advised Gagan to settle the matter, but 
he admits that he never saw the Will or 
knew anything about it. On this evidence 
it appears fo me to be impossible to` 
come to the conclusion, either that there 
was a Will at all, or even that the plaint- 
iffs ever thought that there was. There 
was no honest and bona fide claim put 
forward by them but merely a sham 
claim with a view to indusing Gagan 
Chandra to give up some of the property 
in their favour. If this be the case, it 
is obvious that the minor sannot possibly 
be bound by the act of his father, 
There was no consideration for the agree- 
ment even had the parties been of full 
age, still less in the case of a minor 
could his property be thus bargained 
away. 

It was urged upon ns thatGagan after 
the execution of this document acted 
upon it; and we were shown a case in 
which registration of names was effected and 
another case in which he had brought 
a suit in his son’s name fora portion of 
the property. We are not concerned in this 
matter with what Gagan did. It may 
well be that having executed the docu- 
ment he felt that he had no alternative 
but fo act upon it. His subsequent acts, 
however, cannot bind his minor son if his 
initial ast in executing the document is 
invalid against him. How Gagan came to 
execute this document there is not sufficient 
evidence before us to determines Whether 
he was, as he now says, threatened or 
gajoled into signing it, I cannot say. I¢ 
appears, however, probable that considerable 
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pressure was brought to bear upon him, 
He is a man in a lowly position of life, 
merely a copyist in a Civil -Court in 
more or less temporary employ. It may 
well be, when the plaintiffs assisted by 
three Pleaders, all of whom it may be 
noted are relations of the plaintiffs, 
recommended him to avoid possible litiga- 
tion by entering into this agreement, that 
he consented. It does not appear to me 
to be the act of a man of ordinary 
intelligence. One would at least have 
expected that he would ask to see the 
Will, make enquiries of the witnesses, and 
most probably take advice of some inde- 
pendent Pleader., It is clear that he did 
nothing of the kind. That the settle- 
ment was not for the minor’s benefit 
cannot be disputed. It was directly 
contrary to his interests. About half his 
share in the property was given up in 
exshange for what, in my opinion, was a 


_ Sham claim onthe plaintiffs’ part, In these 


circumstances, I hold that the mimanshapatra 
is not binding on the infant and that his 
share, which he inherited from Bimola 
Shanker, cannot be said to have been 
conveyed away by that document. 

It was said that it was Gagan Chandra 
who was now putting forward this plea 
on his son’s behalf. There does not appear 
to be any foundation for that though, no 
doubt, he has given evidence more or less 
in favour of his son’s contention. His 
wife Promoda Moyi is her son’s aertificated 
guardian. She may possibly have been 
assisted by her husband. What we have to 
consider, however, is not who is now 
representing the minor, but what are the 
minors’ interests in this matter, baye they 
been properly protected, and if not, what 
should this Court now do in his behalf? 
It is just as though the minor had 
attained his majority and was himself 
seeking to impugn his father’s action. 
lt is clear that he sould not be held 
bound by it. 

I think that the decree of the Subordi- 
nate Judge, so far as it relates to- the 
dispute in this appeal, must be set aside 
and that if must be declared that the 
plaintiffs are entitled only to a 5-annas, 10- 
gundas share while the defendant No. 18 is 
entitled also to a 5-annas 10-gundas share in 
the property in question, Thie will necessi. 


tate a revision of the allotments. Plaint- 
ifs must pay the costs of defendant 
No. 1§, both in the Court below and in 
this Court. 


Beacsorort, J.—I agree that this appeal 
must bedecreed in the manner indicated 
by my learned brother. Before stating 
my reasons for coming to this conclusion, L 
wish to refer to the two points on which the 
learned Subordinate Judge appears to have 
misstated the evidence, both points of some 
importance one particularly so. He says in 
his judgment that Gagan admitted before 
Srinath Roy, the Pleader, that a Will had 
been executed but destroyed by Krishna 
Sanker. In Srinath Roy’s evidence there 
is no allegation of an admission by Gagan. 
I presume the learned Judge is referring 
to two statements, which are as follows: 
“I heard in the sittings that the Will was 
annulled;” and in re-examination, “I heard 
from Gagan Roy that the Will was 
annulled.” Possibly the learned Judge 
is right in interpreting the word “annulled” 
as meaning ‘destroyed by the testator.” 
Bat even so, I cannot treat these two 
sentences as disclosing an admission by 
Gagan that a Will had been executed. They 
are equally consistent with a suggestion by 
him that the Will had been destroyed 
assuming, while not admitting, the allegation 
of the plaintiffs to be true, that one had in 
fact been executed. Nor can I find any 
trasa of any admission by Gagan elsewhere 
in the evidence that any Will had ever 
existed. Evidense will naturally be some: 
what vague when the witnesses speak to 
what happened eight years previously; but 
the rest of the evidence, such as it is, 
suggests the contrary. Kali Kumar says, 
“Plaintiffs said that there was a Will of 
Krishna Sanker and Gagan Roy denied 
it.’ Revati Sankar Roy says, Gagan 
could not positively say if there was or 
was not any Will.” Lakshan Chandra 
Laba says, “Gagan Babu said the Will was 
missing.” I think it would be straining 
language to find in any of these state. 
ments an admission by Gagan that Krishna 
Sanker had in fact executed a Will. 


The other misstatement is that the 
Pleader Shyama Charan advised that it was 
possible to obtain probate in the absence 
of the original Will. Shyama Charan does 
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not say so, nor does the plaintiff Hoamaja. 
Syama Charan no doubt says be saw a 
paper purporting to be a draft. or copy 
of a Will and made a draft of an application 
for probate, bat he was not asked if he 
advised that probate could be obtained 
wilhont the original. Hemaja does not 
even say that he consulted Sbhyama Charan, 
The Pleaders whom he oonsulted were 
Mohendra Babu and Mohim Roy Babu. 
1 think it may be inferred that Syama 
Charan was consulted even if not by 
Hemaja, but from the mere fast that he 
prepared the draft of the application for 
probate, if indeed he did prepare it, for 
he does’ not remember doing so, it cannot 
be presumed that he advised that probate 
might be obtained. Nor are we told that 
any other Pleader gave such advise. 

Not a single witness has been called 
on behalf of the plaintiffs to speak to 
the fact that Krishna Sanker did exeonte 
& Will, though a number of persons are 
named in the compromise as having 
witnessed such execution. And it has 
been reiterated in argument that the plaint- 
iffs were not bound to prove execution 
of a Will. No doubt that is true, and it 
is equally true that primarily all that it 
was necessary for them to prove was 
that they had a bona fide claim, even 
though it may have been a weak one, 
which they intended to litigate, for where 
that is the case, withdrawal from litigation 
is ordinarily a sufficient consideration and 
the party supporting a compromise is not 


called upon to prove the quantum of the, 


consideration against the party impugning 
it. That they alleged a claim there is no 
doubt and that they would have attempted 
to litigate if is not improbable, considering 
the value of the property, Bat to prove 
that the claim was a bona fide one there 
could hardly have been better evidence 
than that of persons who bhad seen 
Krishna Sanker execute a Will, especially if 
coupled with evidence that the plaintiffs 
obtained legal advice that they had a 
good fighting claim, Not that it waa 
necessary tor them to show even that they 
had a strong claim or one likely to succeed, 
for as Bowen, D. J., said in Miles v. New 
Zealand Alford Estate Company (1): “It isa 
mistake to suppose it is not an advantage, 
which a suitor is capable of appreciating, 


to be able to litigate his claim, even if 
he turns out to be wrong.” 

Lakshan no doubt says he came to know 
of the Will the day after it was exesuted 
and Hemaja speaks of hearing of it 3 
months after Krishna Sanker’s death. But 
none of the witnesses ever saw the Will, 
and no attempt appears to have been 
made to take probate of it till Bimola died 
some years later, or eyen to see that it was 
kept in safe custody. There is no doubt a 
suggestion in Hemiaja’s evidence that 
Gagan had taken the Will, with the 
implication that he made away with it, 
but the suggestion was never put to 
Gagan, who with the other witnesses for 
the defendant was examined after plaintiffs’ 
second witness and before Hemaja. 

It is strongly contended on behalf of 
the plaintiffs that as regards the execution 
of a Will they need do nothing more than 
refer to Gagan’s own statement in the 
mimanshapatra that a Will bad been execut- 
ed, ard it was repeatedly urg-d that even 
now Gagan does not deny that one was 
executed. As regards the latter point 
Gagan’s evidence is perfectly clear that he 
had never heard of the Will before Bimola’s 
death and has no personal knowledge cf 
there ever having been a Will. To the rst 
point there are two answers; the argu- 
ment identifies Gagan with the minor and 
thereby begs the question at issue, and 
in fact Gagan in the mimanshapatra does 
not admit execution of a Will. What is 
stated in the document is that the first 
party alleged execution of a Will while 
Gagan urged that the disappearance of 
the alleged Will pointed to its destrustion, 
bat there i3 no admission by Gagan that 
a Will had baen executed. Nor do I think 
that such an admission can bə spalled 
out of the following sentence, that certain 
persons named in the schedule were wit- 
nesses to the Will, 

Now while, on the evidence before us, 
there is every reason for doubting whether 
Krishna Sanker did ever in fact execute 
a Will, apart from the question of his 
having subsequently destroyed it, what we 
have mainly to look to is the facts before 
the parties at the time of the compro. 
mise, and to ascertain whether the com- 
promise was for the benefit of the minor 
aud the test of the minor’s benefit is no 
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whether be got a good bargain ont of 
the compromise but whether the guardian, 
who acted for him, acted as a prudent 
man would have acted in arranging 
his own affairs, The minor will not be 
bound by the guardian’s act, if there 
has been a concealment of material facts 
or if the facts necessary to enable the 
guardian to correctly appreciate the minor’s 
interests bave not been disclosed. 

Gagan says he was induced to enter 
into the compromise by threats, the threats 
being to the effect that plaintiffs 
-would litigate the matter up to this 
Court and that the property would be 
ruined by the litigation. He says, seeing 
that the property was of small value, he 
- realised that litigation would ruin it and 
so consented. It is argued by the plaint- 
iffs, and it was so found by the learned 
Subordinate Judge, that Gagan knew that 
the value of the property was sonsider- 
able, zertainly much more than he chooses 
to admit that he understood it to ke. I 
think that finding to be correct, though 
the fact that Gagan’s own house was 
near Gaschibata is not, considering that 
Gagan was employed in the Civil Court, 
in my opinion, a good reason for coming 
to that conclusion, He had, however, 
assisted in the management of the property 
after Krishna Sanker’s death and must 
have had a fair idea as to the value of 
it. But that very knowledge should have 
told him that there was not the same fear 
of ruin ofthe property from the threatened 
litigation as there would have been in the 
case of a smaller estate. Facts which 
might justify compromise where a small 
estate is at stake, might not justify 
compromise in the case of a large property. 

Now, what was the position? The 
minor would suoceed to the whole estate 
in the absence of a Will. Litigation was 
threatened on the ground that Krishna 
Sanker had executed a Will, but admittedly 
no Will sould be found and Gagan knew 
it. Gagan was in a strong position. One 
would have expected sume evidence as to 
the course which the deliberations took, 
to show how Gagan was persuaded that 
compromise was in the minor’s interest. 
After such a lapse of time the evidence 
might not be very definite as to details 
hut the broad features might have been 


indicated. There is no such evidence. 
There is no suggestion that any of the 
persons who are said to have been wit- 
nesses to the Will told Gagan of what 
they knew. It is not alleged that Gagan 
was shown the draft or scopy on the 
strength of which the plaintiffs were 
threatening to apply for probate. It was 
not even suggested to Gagan that he had 
ever seen that paper. It was not suggest- 
ed that the plaintiffs were ready with 
an explanation for the disappearance 
of the alleged Will. In fact the 
deed of compromise negatives the idea that 
they had any explanation. 

Possibly Gagan was overwhelmed by the 
Pleaders who were advising compromise 
as friends of the parties, An indication 
that their advice was not altogether dis- | 
interested is to be found in the evidense 
of Kavati Sanker Roy. He says: “in the 
sitting of execution we did not raise any 
question about Will as the matter was 
going to be compromised between the parties. 
We rather asked him not to do anything 
which would give us tie trouble of depos- 
ing in a Court. We did not raise any 
question about any term of the solehnama 
lest the compromise would fail”. Rawati 
does not remember giving any help in 
bringing about the compromise. His evi- 
dence rather suggests that he took no 
part in it beyond attesting the document. 
He was, however, acsording to his evidence 
given to understand that the Will was in 
existence, and his evidence that at the 
time of execution they asked Gagan to do 
nothing whieh would bring them into 
Court as witnesses suggest that even at the 
eleventh hour Gagan was oppressed with 
doubts. 

It does not appear that Gagan consulted 
any Pleader. It is argued that he had 
the advice of his brother Sib Chandra Roy, 
a Mukhtear, That is true and Gagan says 
that Sib Chandra advised him to compro- 
mise. Sib Chandra admits that he did so, 
but also admits that he made no enquiry 
whether any Will had been executed. He 
says his first impression was that the Will 
was in existence. That impression was ap- 
parently corrected later, though we do not 
know when ib was first corrected, for he 
says, it was said that the Will had been 
missing.” At the time of execution of the 
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compromise, he says Lakshan Hemaja and 
Hari Sanker said the Will was missing. 
The information given to Ravati, to which 
I have already referred, as to the Will 
being in existence shows at least a sup- 
pression of the truth and to that extent 
sorroborates Sib Chandra’s evidence that 
he at first believed the Will to be in 
existence and that belief might be suffisi- 
ent to cause him to advise Gagan to some 
promise. One wonld have expected that 
advice to be withdrawn when Gagan told 
him, as one cannot but imagine he must 
have, that no “Will was to be found. How- 
ever, it is at least doubtful whether Sib 
Chandra was in possession of the full facts 
when he advised compromise, there is certains 
ly no evidence that when he did so he knew 
the plaintiffs were basing their claim to 
probate on what has heen described as a 
copy or a draft of a Will but the real 
character of which is unknown. 

That Gagan subsequently acted on the deed 
of compromise as evidenced by applications 
for registration of the minor's name and the 
kabuliyat Exhibit 8, is not surprising what- 
ever view may te taken of Gagan’s conduct 
in the compromise. 

The conclusions, to which I come on the 
evidence are that it is extremely doubtful whe- 
ther the plaintiffs had a bona fide claim, for 
even the filing of an application for probate 
would not necessarily indicate that the claim 
was bona fide, and that the compromise was 
certainly not for the benefit of the minor. 
Gagan did not act asa prudent man would 
have acted in his own interests. Whether he 
was careless or over-timid, it is clear that 
he acted without a proper appreciation of 
the facts and that the minor’s interests 
suffered in his hands. 

Appeal decreed, 
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In the case of continuous carriers the authorities 
establish (1) that when goods have to be carried 
withthe aid of different transport agencies in order 
to arrive at the destination to which they are booked, 
the carrier with whom the contract is made at one 
end is, inthe absence of any contract limiting his 
liability to his own transport system, liable for the 
loss or destruction of the goods on portions beyond his 
own system or in consequence of acts or default of per- 
sons other than his own servants; (2) that in the 
absence of a contract to the contrary, the consignor 
cannot hold the company with-whom he does net 
contract liable for damages when all that can be 
complained of is non-feasance, though such company 
may be liable in tort for breach of duty arising from 
the mere fact that it has undertaken the liability of 
carrying goods or property belonging to another; 
(3) when there is an agreement between two com- ' 
panies the effect of which isto constitute one com. 
pany the agent of the other and the traffic is carried 
for the joint benefit of both the companies, either 
company may be sued at: the option of the consignor. 
[p. 487, cols. 1&2] 

The ‘carrier’ in ifs general sense means a person cr 
company who undertakes to transport the goods of 
another porien from one place to another for hire, 
[p. 487, col. i! 

Article 31 of the Limitation Act is not restricted 
in its application to common carriers. It applies to 
carriers who come within the above definition. 
[p. 487, col. 2; p. 486, col. J.] 
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JUDGMENT. 

Wars, C. J.— A case somewhat similar 
to this case came before the Courts in the 
British India Steam Navigation Oo. Ltd., v. 
Hajee Mchomed Hsack and Co. (1), where it 
was held that the stipulation for a claim for 

(1) 3 M. 107; 1 Ind. Deo, (N. g.} 681, 
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sbort delivery being madeon the shipowner 
at Caleutta within a month was not rea- 
sonable. This appears to be a 
answer to the claim against the 
India Steam Navigation Company. 

As regards the Madura Ccmpany, the sesond 
defendant, who was the agent, Sir Charles 
Turner, C. J, and Innes, J., observe in the 
course of their judgment as regards Raman- 
julu and Sons, who were in the same 
position as the Madura Company here, that 
“they were the agents of the appellants 
(The British India Company) to retain: the 
goods, receive freight and give delivery; 
they were also the agents of the respond- 
ents (the consignees) to land the goods, 
but they were not the agents of the 
appellants to receive claims for sompensa- 
tion for the non delivery of goods.” 

This passage recognises, I think correctly, 
the existence of a .contractual relation 
between the landing agents‘and the con- 
signees who paid them for their services. 
This appears to me to be ore of those 
cases in which privity of contract is readily 
inferred from the well-known course of 
business according to which the landirg 
agents are paid by ithe sonsignees ard 
from the necessities of the case. Compare 
the oases referred to by my _ learned 
brother in the recent Full Bench case, 
Jaldu Venkatasubba Rao v. Asiatic Sleam Nari- 


British 


gation Co. (2), and also the oases as 
regards carriage of goods over Railways 
kaving continuous lines; Gill v. Manchester, 


Sheffield. and Lvrculnshire Railway Co. (3), 
Great Indian Peninsula Railway Co. v, 
Radhakrisan Rhushaldas (4). 

The propér inference appears to be that, 
as in these cases, the firal stage of per- 
formance ineluding carriage from the ship’s 
side which at Negapatam is a matter of 
some miles and delivery is performed ky 
the 2nd defendant. The suit as against 
the Ist deferdant is barred under Article 
3) according to the Fall Bench ruling 
in Jalidu Venkatasubla Rao v. Asiatic Steam 
Navigation Oo. (2), and+I see no reason 
why the 2nd defendant should not aleo 
be considered a carrier for the purposes of 


(2) 80 Ind. Cas. 840; f9 M. 1: £9 M. L.J, 842; 2 
L. W. 8GE; 18 M. L. T, 286; G19 2) M. W.N 
aw ) vo. ‘on 

3) (1873) 8 Q. B. 186; 42 L.J. Q. B.8 
587; 21 W. R. 525, = a ae 

(4) 6 B. 871;5 Ind. Jur, 646; 3 Ind, Dec. (x. 8.) 244, 


sufficient. 


the Article. Ib would be anomalous if a 
different Article were applicable to the 
shipowner and to the landing agent in 
respect of what are successive stages in 
the performance of one transaction, the 
carriage of the goods and delivery to the 
The appeal is dismissed with 


consignees. 
costs of respondents Nos. land 2. 
Kemarasw.Ml Sastst, J.—The plaintiff, 


who was the consignee of certain timber 
consigned from Rangoon through the British 
India Steam Navigation Company under 
bills of lading setting forth the terms and 
conditions under which the British India 
Steam Navigation Co. undertock to carry 
the goods, sued to recover Rs, 2,417-12-0 
alleged to be due in respect of timber 
sonsigned but not delivered. The 2nd 
defendant, which is a firm engaged inter 
alia in landing goods from the steamers 
of the British India Steam Navigation Co., 
is sought to be made liable as they are 
landing agents at Negapatam in respect 
of all goods that arrive at the port in the 
vessels belonging to the British India 
Steam Navigation Co. and levy and receive 
from plaintiff separate charges for their 
undertaking to land and deliver goods. 

Various defences were iaised but it is 
only necessary io consider the grounds on 
which the Subordinate Judge dismissed 
the suit, namely, the question of limitation 
so far as the Ist defendant was concerned 
and want cf privity of contract as regards 
the 2nd defendant. 

The bill cf lading provides that the 
Company is to have the option of deliver- 
ing the gccdsor any part thereof, into the 
receiving ship, or landing them at the 
risk and expense of the shipper cr con- 
signee, as per scale of charges to be seen 
at the agents’ office ard is also to be at 
liberty until delivery to store the goods 


‘é 


or any part thereof in reeceivirg ship, 
gcdown cr upon any wharf, the usual 
charges wherefcr being payable by the 
shipper or ecrsignee.,....in all cases and 


unccr al) circumstances the liability of the 
Company shall aksolutely cease when ihe 
goods are free of the ship’s tackle and. 
thereupon the goods shall be at the risk 
for all purposes and in every respect of the 
shiprer or consignee.” 

It seems to me that the bill of lading 
provides that goods are to be conveyed 
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from Burmah and landed at Negapatam 
by two agencies, one carrying the goods up 
to the port and the other from the ship's 
tackle to the godowns on the shore and 
that the agreement limits the lability of 
the Company to the period when the 
goods pass from the ship to the landing 
agent. 

Mr. M’Conechy of the 2nd defendant’s 
firm, who is the only witness called in 
the case, deposes that the 2nd defendant 
collects landing charges from the merchants 


to whom the goods are consigned through. 


the Ist defendant Company, which has 
nothing to do with the 2nd defendant’s 
charges though the charges are subject to 
the lst defendant’s sanction, He states 
that the 2nd defendant Company, owns a 
number of boats and that it is bound to 
unload goods from all the steamers of the 
lst defendant Company and has the option 
of refusing to unload goods of others. He 
also states that merchants cannot engage 
the services of any other boat agency to 
land goods from the Ist defendant’s stea- 
mers, 

The case is, therefore, one of continuous 
earriage of goods, the ist defendant 
Company making arrangements for the 
carriage though limiting its own liability 
to one stage of the transit. 

There can be little doubt that the 2nd 
defendant Company are carriers, though not 
common carriers within the meaning of the 
Carriers Act of 1865. The word ‘carrier’ in 
its general sense means a person or company 
who undertakes to transport the goods of 
another person from one place to another 
for hire (Wharton Law Lexicon), and the 
9nd defendant falls within the definition. 

1 do not think that the 2nd defendant 
Company can, on the facts proved in this 
ease, escape liability on the ground of any 
want of privity between itself and the 
plaintiff, 

In the oase of continuous carriers the 
authorities establish (1) that when the goods 
haye to be carried with the aid of different 
transport agencies in order to arrive at 
the destination to which they are booked, 
the carrier with whom the contract ia 
made at one end is, in the absence of any 
sontrast limiting his lability to his own 
transport syster, abl 


destruction on portions beyond his own 


for the loss or. 


system or in consequence of acts or default 
of persons other than his own servants: 
Muschamp v. Lancaster and Preston Junction 
Railway Co. (5), Bristol and Eweter Railway 
Co. y. Collins (6), Foulkes v. Metropolitan Dis- 
trict Railway Oo. (7) Aldridge v. Great Western 
Railway Co. (8); (2) that in the absence of 
a contract to the contrary, the consignor could 
not hold the company with whom he did 
not contract liable for damages when all 
that could be complained of was non- 
feasense, thongh such company may be 
liable in tort for breach of duty arising 
from the mere fact that it has undertaken 
the liability of carrying goods or property 
belonging to another: Foulkes v, Metropolitan 
District Railway Co. (7); (8) when there 
is an agreement between two companies 
the effect of which is to constitute one 
company the agent of the other and the 
traffic is carried for the joint benefit of 
both the companies, either company may 
be sued cn the option of the sconsignor. 
Gill v. Manchester, Sheffield and Lincolnshire 
Railway Co. (8) Great Indian Peninsula 
Railway Co. v, Radhakisan. Khushaldas (4). 

If, however, the 2nd defendant Company 
are carriers, and I think they are, it is 
clear that Article 31 of the Limitation 
Act would apply equally to them, It is 
not necessary for the purpose of Article 
31 that they should be common carriers. 

Whatever doubt may -have existed as to the 
applicability of Article 31 in oases of 
failure to deliver goods where the action 
was laid ez-contractu, the matter has been 
set at rest by the Full Bench desision of 
this Court in Jaldu Venkatasubba Rao v, 
Asiatic Steam Navigation Oo. (2). It is, 
therefore, unnecessary to refer to the varions 
confliching prior decisions on the point 
referred to by Mr. Venkatarama Sastri. 

It was admitted before the Sabordinate 
Jadge that if Article 31 applies, the sait 
is barred by limitation as the claim arose 
more than a year before suit. There is 
nothing in the resords to show that there 
was any acknowledgment of liability so as 

(5) (1841) 8M. & W.421;J0L. J. Ex. 460; 2 Ry, 
Cas, 607; 6 Jur, 656; 58 R. R. 758; 151 E. R. 1103, 

(6) (1859) 7 H. L, C. 194; 29 L J. Ex. 14; 5 Jur, 
(x. s.) 1867; 11 E. R. 78; 115 R. R. 106. 

(7) (1880) 5 C. P. D. 157; 49 L.J. C, P. 361; 42 L, 
T. 845; 28 W. R. 526. 

(8) (1 64) 150 B ix s)5373 33L J.C.P, 161; 
143 Ð. R. 913; 187 R. R. 667, 
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to take the case out of the Statute of 
‘Limitation. 

I agree with the Chief Justice that the 
suit is barred and dismiss the appeal with 
costs of respondents Nos, 1 and 2. 

Appeal dismissed, 

M. C P. 


ALLAHABAD HIGH COURT. 
Seconp Orvin Appear No. 1145 or 1916. 
February 20, 1918. 
Present:—Mr, Justice Piggott and Mr, 
Justice Walsh. 

RAM BARAN RAI AND OTHERS PLAINTIFFS 
~- Å PPELLANTS 
VATSUS 
HAR SEWAK DUBE AND OTHERS— 
DEFENDANTS— RESPONDENTS. 

Bengal Regulation XVII of 1806, s. 8—— Mortgage 
by. way of conditional sale—Foreclosure proceedings— 
Notice, service of-~Hvidence— Redemption. 

In orderto prove that the equity of redemption 
of a mortgage by way of conditional sale has 
- been extinguished by proceedings taken under sec- 
tion 8 of Regulation XVII of 1806,the mortgagee 
must establish that he caused the mor tgagor or 
his legal representative to be served with a copy 
of his own written application for foreclosure and 
also with a notice or perwana under the seal and 
official signature of the DistricL Judge, warning 
him that the mortgage would be finally for eclored 
in the’ event of his failing to redeem within a 
period of one year. [p. 488, col. 2.) 

The records of the proceedings taken under the 
Regulation cannot be accepted as prima facie proof 

of the fact of service of notice. [p. 488, col. 2. 

Second appeal from a decree of the Dis- 
trict Judge, Gorakhpur, dated 19th April 
1916. 

Mr. P. L. Banerji, for the Appellants. 

Messrs. Haribans Sahat and Lakshmi 
Narain Tewari, for the Respondents. 

JUDGMENT,.—This was a snit in which 
the plaintiffs claim redemption of a mort- 
gage by conditional sale. effected on the 
27th of Desember 1866. The plaintiffs 
are the son and grandsons of the original 
mortgagor, and the defendants are the 
sons and grandsons of the original mort- 
gagee. The fact of the mortgage is admit- 
ted, and we find thatit was never pleaded 
that the said mortgage, if redeemable at 
all, was redeemable only for a larger sum 
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than that tendered by the plaintiffs. The 
defendants, however, contended that the 
equity of redemption had been extinguished 
by reason of certain proceedings taken in 
the year 1876 by the mortgagee under 
section 8 ‘of Regulation XVII of 1806. 
Both the Courts below have found in 
favour of the defendants on this point and 
have added a finding that the present 
suit is barred by limitation. This latter 
finding, as it stands, i3 difficult to accept. 
The suit was one for redemption and was 
brought within the statutory period of 
limitation. Hither the equity of redemption 
has been extinguished, or it has not. Of 
course if it has been extinguished, the suit 
fails not by reason of any bar of limita- 
tion, but because the plaintiffs have failed 
to prove their cause of action, namely, a 
subsisting right to redeem. If, on the 
other hand, the equity of redemption has 
not been extinguished, the suit is obviously 
within time. The essential question for 
determination is whether the proceedings 
taken by the mortgagee in the year 1876 
had the effect of extinguishing the equity 
of redempticn. This must depend in -the 
first instance upon whether the mortgagee 
caused the mortgagor, or hislegal represer- 
tative, to be served with a copy of his 
own written application for foreclosure 
and aleo with a notice or perwana under 
the seal and official signature of the Dis- 
trict Judge, warning him that the mort- 
gage would be nally foreclosed in the event 
of his failing to redeem within a period of 
one year. The evidence by which it is sought 
to prove this fact consists of certain records 
of the proceedings of the Court of the Dis- 
trict Judge of Gorakhpur. There is abundant 
authority to support the proposition that such 
records cannot be accepted as prima facie 
proof of the fact of service. It has been 
contended before us on behalf of the re- 
spondent that most of the desisions on the 
point were pronounced in casesin which the 
mortgages had come into Court asking for 
a decree for possession, ora decree declar- 
ing his proprietary. title, after he had 
taken the requisite proceedings under Regula- 
tion XVII of 1806. There is, however, a 
Bench decision of this Court in which the 
same principles have been applied to a suit 
for redemption exactly on allfours with the 
suit now before us, We refer to the case of 


Ne 
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Badal Ram v, Taj Ali’ (1). We have been 
asked to re-consider the decision in that case; 
but we do not ourselves see any adequate 
reason to dissent from it, and in any case we 
prefer to follow ibon the principal of siare 
decisis, The ‘evidence relied upon by the learn- 
ed District Judge, as proving that the equity 
ofredemption was extinguished by reason of 
the proceedings taken in 1876, was not evi- 
dence which could be accepted as establishing 
the facts sought to be proved on behalf of the 
defendants, and the decision of the District 
Judge on this point is based upon an erroneous 
view of the law and is open to interference 
by this Court. under section 100 of the Code 
of Civil Procedure. We may note that the 
Bench case to which reference has already 
been made was also desided in second appeal. 
This consideration is sufficient to dispose of 
the present appeal. We set aside the decrees 
of both the Courts below and in lieu thereof we 
give the plaintiffs a decree for redemption to 
be drawn up inthe form prescribed by Order 
XXIV, rule 7, of the Code of Civil!Procedure, 
allowing redemption of the property in suit on 
paymentof thesum of Rs. 393-1 0 (rupees three 
hundred and ninety three and anna one only) 
on account of principal and interest within 
three months from this date. The plaintiffs will 
be entitled to their costs in all three Courts. 


Decrees set aside. 
(1) 4 A, L. J. 717; A. W. N. (19C7) 266. 





MADRAS HIGH COURT. 
Cirvin APPRAL No, 52 or 1916. 
January 21, 19168, 

Present:—- Justice Sir William Ayling, KT., and 
Mr. Justice Seshagiri Aiyar. 
KARAKKATTITATHIL RAYARAPPA 
NAMBIAR KARNAYAN AND MANAGER OF HIS 
TARWAD-—— PLAINTI PE — APPELLANT 
VETSUS 
KOYOTAN CHABLE VEETIL KAMARAN 
KARNAVAN or BIS Tarwap (DEAD) 
AND OTRERS— DEFENDANTS— 


RESPONDENTS. 

Malabar Law—Oompromise of suit by Karnavan on 
behalf of Tarwad-——-Karnavan not impleaded as such, 
effect of —Compromise decree, whether binds Tarwad 
—Burden of proof—-Registration Act (XX of 1866)— 
Non-registration of compromise decree~-Appeal, pre- 
sentation of, to wrong Court, whether saves limitation— 
Limitation Act (TX of i908), s. 5—Delay in presenting 
appeal—Presentation to wrong Court, whether sufficient 
cause, 


Delays in presentation of appeals are within sec- 
tion 6 of the Limitation Act andthe Court has 
power to excuse delays. [p. 490, col. 1.] 

Where an appeal is time-barred on the date 
of its presentation and the delay is due to the 
fact that it was previously presented ina wrong 
Court and returned for vre-presentation to the 
proper Court, the delay can be excused under 
section 5 of the Limitation Act. [p. 440, col. 1,] 

The validity of a deoreo passed on compromise 
was not dependent on registration under the 
Registration Act of 1866. [p. 491, col. 1.] 

The onus of proving that a compromise is 
eae void is on the party asserting it. [p. 492, 
col. 1. 

Pulliah Chetti v. Varadarajulu Cheiti, 31M. 474: 
18 M. L. J. 469, followed. 

Gunjeshwar Kunwar v. Durga Prashad Singh, 
42 Ind. Cas, 849;34 M. L.J. 1; 22 M. L. T. 4038; 22 
C, W. N.74: 26 0. L. J, 557; 16 A. L. J. 1; 20 Bom. 
L. R. 38; (1918) M. W. N. 16;7 L. W. 94; 4 P. L. W. 
1; 45 C. 17 (P. C.), distinguished. 

Where a decree is in effect against a Tarwad, the 
fact that the Karnavan was not specially impleaded 
in his representative capacity will not make it 
the lessa decree against the Tarwad. [p. 491. col. 2,] 

Vasuderan v. Sankaran, 20 M. 129; 7 M. L. J. 103; 
7 Ind. Dec, in. s ) 90 (F. B.?, explained 

It is not the form of the suit that is essential, 
but the question in each case is whether in snub. 
stance the person suing or sued conducted the 
litigation for his own benefit or as representing 
the family of which he was the head. [p. 492, col. 1. 


Appeal against the decree of the Court 
of the Subordinate Judge, North Malabar, 
in Original Suit No. 16 of 1913. 

Mr, Chamier, for the Appellant. 

Mr. Menon, for the Respondents, 

JUDGMENT.— Plaintiff, asthe Karnavan 
of his Tarwad, sues to recover possession 
from the defendants. His oase is that 
his Tarwad is the genm: of the pro- 
perties in suit, that its title was recognis- 
ed by the Ist defendant in Original Snit 
No. 142 of 1868 on the file of the Court 
of the District Munsif of Kayvayi (under 
the Zilla Court of Tellichery), and that 
the Ist and other defendants who are 
Anandravans of the defendant’s Tarwad 
hold the property under a Kanom from 
the plaintiff's Tarwad. The plaintiff further 
stated that a sum of Rs. 400 was paid 
towards the Kanom and that the defendants 
are bound to surrender on the receipt of 
the balance. The defendants contended 
that the germ title belonged to their 
Tarwad and not to the plaintiff’s Tarwad. 

The Subordinate Judge dismissed 
suit. The plaintiff kas appealed. A 
preliminary objection is taken by the 
respondent that the appeal filed in this 


the 
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Court is barred by limitation. The original 
valuation of the suit was below fiva 
thousand rupees; the plaintiff first presented 
an appeal to the District Court which 
admittedly was in time. Objection was 
there taken that the appeal should be 
preferred to the High Court. Upholding 
this objection, the District Judge returned 
the appeal for presentation to this Court 
on the 2ith of January 1915, and it was 
filed on the 8lst January 1916, 

Mr, Menon contended that the filing 
of the appeal in the Distrist Court was 
due to an error of law and that section 
5 of the Limitation Act is not applicable 
to such a cage; and hbe relied on Ramjiuan 
Mal v. Chand Mal (1). That and other 
decisions were considered by the Judicial 
Committee in Brij Indar Singh v. 
Kanshi Ram (2), where it was pointed 
out that it is not the rule that delays 
due to an error of law are not within 
section 5 of the Limitation Act, We 
hold, therefore, that we have power to 
excuse the delay. As regards the interval 
between the return of the plaint and 
its presentation in the High Court, having 
~yegard to the fast that a fresh takalat 
had -to be obtained from the parties and 
to the distance between Madras and 
Tellicherry, we do not think there was 
any negligence. We, therefore, overrule the 
preliminary objection. 

On the merits the facts are these. The 
-property in suit admittedly belonged to a 
Devaswom. The plaintiff claimed that he 
acquired the trusteeship as well.as the 
right to be in possession of the properties 
of the temple from the Uralam. He has 
prodaced no documents in support of the 
claim, excepting the razinama decrea to 
which we shall presently refer. The 
‘defendants also trace their title to the 
Devaswom. They base their title on an 
alleged Saswatham grant from a person 


who -at one time sealled himself the 
Samudayee but who defendants assert 
was really the Uralam of the temple. 


(1) 10 A. 587; A. W. N. (1888) 258; 6 Ind. Dec. 
(x. s ) 395. 

(2) 42 Ind. Cas. 48; 38 M. L.J. 486; 22 M.L. T. 
362; 6 L. W. 592; 126 P. W. R. 1907; 15 A. L. J. 777; 
19 Bom. L. R. 866; 3 P. L. W. 3.2; 26 0. L J. 572; 
104 P. B, 1917; (1917) M. W. N. 811; 220, W. N. 169; 
127 P. L. R. 1917; 45 ©. 94 (P. CO). 


Exhibits I and IIL are the title-deeds. 
It is not necessary to examine the res- 
pective titles of the parties any further 
as the basis of the present litigation is 
the compromise decree passed in the 
Kavvayi Court. The parties to that 
litigation were the then Karnavan of the 
plaintiff's Tarwad, the present Ist defend- 
ant and the assignor of that defendant. 
The plaintiffs Tarwad then contended 
that the property was in their possession 
for a long time and that the defendants 
who claimed through a Samudayee were 
not entitlsd to it. It is said that before 
the written statement was filed, the parties 
entered into a sompromise which was 
embodied in the decree of the Court. The 
result of that sompromise was to resognise 
the title of the plaintiff's Tarwad to the 
property and to grant a Kanom in favour 
of the defendants’ Tarwad. This was 
in the year 1868. The present snit is to 
enforce the terms of that compromise, 
The main contention of defendants Nos. 2 and 
3 was that the compromise which gave 
up the rights of their Tarwad was not 
binding on them. 

The Subordinate Judge bases his judge 
ment upon three conclusions, (1) that the 
compromise did not confer any rights to 
the property and was not reesivable in 
evidence for want of registration; (2) that 
as there were no doubtful rights to be 
settled the compromise was not binding 


‘upon the Tarwad; and (3) that the 
defendants have been in adverse posses- 
sion. As regards the Ist contention 


reliance was placed upon the absence of 
an exemption for registration in favour 
of decrees of Court in the Registration 
Act of 1866. Under that Aot the Court 
passing a decree for prcperty over 4 
hundred rupees in value was directed to 
send that decree to the Registering Officer 
for registration. See sections 41 and 49, 
Under section 17 of the same Act, 
documents executed by the parties for 
similar properties were compulsorily regist- 
rable. The contention of the learned 
Counsel for the respondents is that the 
provisions of the Act of 1877 whioh 
exempted decrees from registration should 
not be applied retrospestively, and that 
as at the time of the compromise the 
decree could not confer any title to im- 
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moveable property, it was not receivable 
in evidence. In the first place, it must 
be noted that parts III and VIII of the 
old KRogistration Act dealt with two 
different olasses of cases, sections 17 to 
21 which are in part JIL dealt with 
documents inter partes. Section 41 referred 
to documents sued upon being superseded 
by a decree of the Court, section 42 
to decrees otherwise declaring rights in 
immoveable property. In section 49 the 
reference was not to documents mentioned 
in part VIII but to documents referred 
to in section 17. It is clear, therefore, 
that the validity of a decree was not 
dependent upon registration under the 
old Act. The provision in part VIII is 
only to somplete the Record of Righta 
by the Registration Department. If it 
was intended by the Legislature that a 
decreas should not confer rights of pro- 
perty unless. registered, it would have 
baen included in the prohibitory section 
49. We hold that the compromise decree 
did confer title on the plaintiffs Tarwad, 
notwithstanding ncn-ragistration. The de- 
cisiors in Purmanand Das Jiwandas v. 
Vallabdas Walljee (8) and in Raju Balu v. 
Krishnarav Ramchandra (4), although 
they related only to the admissibility in 
evidence and not to the conferring of 
rights contain observations which support 
our view. There san be no doubt that 
the document is receivable in evidence as 
well, 

The next point for decision is whether 
the compromise is not binding. upon 
the defendants Tarwad. The lst defend- 
ant having been a party to it, it is 
not open to him to dispute it. The main 
contention‘on behalf of defendants Nos. 2 
and 3 is that, prior to the compromise, the 
defendants’ Tarwad had béen successful in 
every litigation against the plaintiff’s Tarwad, 
that the former were in possession of the pro- 
perties, that there wai no doubt as to their 
paramount title atthe time and, therefore, 
the Karnavan, the lst defendant, was not 
justified in surrendering the rights of the 
Tarwad and in accepting in lieu thereof 
the subordinate right of a Kanomdar. As 


hal 


(3) 11 B. 596; 6 Ind. Dec. (x. s ) 333. 
(4) 2 B. 273; 20nd Jar. 762; 4 Ind. Dee. 


Ld 


(N. 8.) 


to this, the materials which influenced the 
lst defendant in consenting to the compromise 
have not been placed before the Courts; 
the evidence of the Ist defendant does not 
show that in agreeing to the decree he was 
acting in fraud of the Tarwad or that he 
was unduly influenced by the plaintiff. 

Mr. Menon for the respondents argued 
with great insistence that as the decree was 
passed against the Ist defendant not as 
Karnavan but in his individual capacity, it 
is not binding on the Tarwad. He relied 
upon the observations of Shephard, J., in 
Vasudecan y. Sankaran (5). The Fall Bench 
in that case held that the Karnavan of a 
Malabar Tarwad honsetly defending a suit 
in his representative capacity will bind the 
Tarwad. From this judgment, the learned 
Counsel argued that the converse of tke 
proposition, namely, that if the decree is 
not passed against the Karnavan in his re- 
presentative capacity, if is not binding on 
the Tarwad, follows, It was conceded (by Mr. 
Chamier for the appellant and by Mr. Menon 
for the respondent) that there is no de- 
gision which establishes this converse pro- 
position. In the Full Bench judgment Mr, 
Justice Shephard says: “One negative pro- 
position is clearly established by the oases to 
which I have referred —a decrees made against 
a Karnavan is Glearly not binding on the 
Tarwad unless be sued or was sued in his 
representative character.’ The learned 
Judge does not say, aS was eontended 
before us, that the Karnavan should be im- 
pleaded as such. We do not understand 
from the above quotation that, although in 
effect the suit was against the Tarwad, 
yet if the Karnavan is not specially im- 
pleaded as Karnavan the Tarwad will not 
be bound. Under Hindu Law if a anit is 
brought against a manager of a Hindn family, 
although he is not impleaded as such in 
the suit, there sult of the litigation will bind 
the other co-pareeners. See Subbanna Bhatta 
y. Subbanna (G), Baldeo Sonar v. Mobarak Ali 
Khan (7), Sheo Shankar Ram v. Jaddo Kun- 


a 3 M. 129; 7 M. L, J. 102; 7 Ind. Dee. (x. s.) 90 
(F.B 
(6) 30 M. 824 at p. 826; 2 M. L. T. 88; 17M. Lid. 


180. 
(7) 29 ©. 583 at p. 588; 6 C, W. N. 270, 
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war (8). Itis not the form of the snit that is 
essential ; but the question in each case 
will be whether in substance the person 
suing or sued conducted the litigation for his 
own benefit or as representing the family of 
which he was the head. We see no reason 
for not applying this principle to cases govern- 
ing Malabar Tarwads. 

On examining the compromise we find 
that the rights secured were not for the 
individual benefit cf the lst defendant but 
for the Tarwad, and not that of the in- 
dividual defendent. We are satisfied upon the 
evidence of the lst defendant and upon a 
perusal of the razinama that the Ist de- 
fendant was sued as representing his Tarwad 
and that he agreed to the compromise in 
his representative capacity. 

On the question whether tt was a bona fide 
‘settlement of a disputed claim, the burden is 
on the defendants to show that the compromise 
was not honestly come to. In Pulliah Ohett?d 
y. Varadarajulu Chetti (9) it was held that itis 
for the party who impeaches the compromise 
to prove that it was illegal or void. As 
regards Gun-eshwar Kunwar v, Durga Prashad 
‘Singh (10), which was strongly relied 
on by the respondents’ Counsel, if is enough 
to say that the finding of the Judicial Com- 
mittee in that case showed that one of the 
parties to the litigation possessed informa- 
tion whish he withheld from the other 
party and induced that party dishonestly 
to agree to the terms of the compromise. 
In the present case there is nothing to show 
that both parties were not equally cognisant 
of all the facts which led up to the oom- 
promise. There is no evidence that the then 
plaintiff wrongfully induced the Ist defendant 
to accept the compromise to which he was 
not a willing party. The compromise has 
stood unquestioned for nearly half a century. 
We must, therefore, hold that it is bindiug 
on the defendants. 


We agree with the Subordinate Judge 
that it has not been satisfactorily proved 
that any portion of the Kanom amount was 


(8) 24 Ind. Cas. 504; 86 A. 383; 18 C. W. N, 988; 
16 M. L. T. 175; (1914) M. W. N. 593; 1 L. W. 695; 
20 C. L, J. 282; 12 A. L, J, 1173; 16 Bom. L. R. 810; 
411. A. 216 (P.C). 

(9) 31 M. 474; 18 M. L. T. 469, 

(10) 42 Ind. Cas. 849; 34 M. L. J. 1; 22M. L. T. 
403; 220, W. N. 74; 26 C. L. J. 557; 16 A. L, J. 1; 20 
Eom. L R. 38; (1918) M. W. N. 16; 7 L. W. G4; 4 P, 
L. W. 1; 45 C, 17 (P. G,), 


paid by the plaintiffs Tarwad to the de- 
fendants. The result is that the decree of 
the Subordinate Judge must be reversed and 
a preliminary decree for redemption must 
be passed in favour of the plaintiff, 

There is an issue as to improvements which 
has to be desided before accounts are taken 
and the final decree is pasged in the case. 
Costs hitherto incurred will be provided 
for in the revised decree, 

Appeal allowed, 
M,C. P. 


BOMBAY HIGH COURT, 
Ssconp Civiu Appeat No. 105 or 1916, 
January 22, 1918, 

Present: —Mr. Justice Beaman and Mr, 


Justice Heaton. 
NARSO RAMAJI KULKARNI—Pharntive 


—~-APPELLANT 
VeTsSUs 
NAGAVA ISHVARAPPA-—Derenpint— 
RESPONDENT. g 


Registration Act (XVI of 1909), s. 90—Bombay Land 
Revenue Code (Bom Act V of 1879), ss. 74, 76 —Razi- 
namas and kabuliyats, whether evidence of transfer— 
Registration. 

Per Beaman, J.— Although razinumas:and kabu- 
liyats are not in themselves documents of trans. 
fer, they are fairly conclusive evidence that a trans. 
fer has in fact been made. fp. 493 col. 1. ] 

Razinamas and kabuliyats executed between a 
mortgagor and his mortgagee extinguish the equity 
of redemption. [p. 493, col. 1.] . 

Quære. Whether in proper cases governed by 
the Bombay Land Revenue Code, +sazinamas and 
kubuliyats stand in need of registration at all? 

Per Heaton, J.—It is quite possible that kabuliyats. 
are exempted from registration in consequence of 
the provisions of clanse (b), section 90, of the Regis. 
tration Act, as they appear to evidence assignments 
by Government of an interest in land. [p. 493, col. 2.] 

Second appealfrom the desisionof the 
District Judge, Belgaum,in Appeal No. 
88 of 1915, confirming the decree passed by 
the Subordinate Judge, Bail-Hongal, in 
Civil Suit No. 841 of 1913. 

Mr. Nilkant Atmaram, for the Appellant. 


Mr. 8S. R. Bakhale, forthe Respondents, 


JUDGMENT. 

Beaman, J.—!n this case one Venkaji mort- 
gaged four survey numbers in four lots, that 
is to say, aquarter of each to each of four 
mortgagees. The learned Judge of first 
appeal, it is true, doubts whether these facts 
are proved, but it is on that footing that the 
appellant has argued thecase and it seems 
to be the yiew most fayourable to him, [ 
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shall, therefore, assume that the fasts were 
as [am now setting them forth, and that 
after these four mortgages, the mortgagor 
executed a Razinama in respect of each of 
the four survey numbers to each one of 
the four mortgagees, the said mortgagees 
in turn executing complementary Kabuliyats. 
The effects of these as Razinamas and Kabu- 
liyats have frequently been discussed and 
to more than one judgment onthe subject 
I have been a party. The latest case, 
Imam Ibrahim vy. Bhau Appait Jadhav 
(1), was desided by Scott, C. J., and 
myself. The learned Chief Justice gave 
a very exhaustive analysis of the legal 
contents of ‘the matter then in dispute. But 
I am again in some doubt whether we did 
not exaggerate our difficulties. I am speaking 
now of the theoretical difficulties generally, 
because probably on the facts of that case 
the provisions of the Land Revenue Code, 
read with section 90 of the Indian Registration 
Ast of 1908, would not have been of much 
assistance. It may well, however, be doubted 
whether in proper cases governed by the 
Land Revene Code, Razinamas and Kabuliyats 
stand in used of registration at all, If they 
do not, although I agree that they cannot 
in themselves be documents of transfer, 
they would always, I think, be fairly conclusive 
evidence that the transfer had in fact been 
made, and so I might work back to the 
position I took when desiding a case of 
this kind [Venkait Narayan Kulkarni v. Gopal 
Ramchandra (2)] with my brother Hayward, 
where we held that Razinamas and Kabuliyats 
executed between (and to use somewhat loose 
language) a mortgagor and his mortgagee 
extinguish the equity of redemption. For 
if in fast an occupancy holder mortgaged his 
holding and thereafter agreed with the 
mortgagee to relinquish his occupancy right 
in favour of the latter, pursuant to which 
agreement he handed in his Razinama and 
the mortgagee tendered -his Kabuliyat, the 
result would carry out the intention of the 
parties to extinguish any further right the 
original mortgagor had in the equity of re- 
demption. In effect, we understand that the 


‘learned Judge below has found that the 


possession of the defendants, which de facto 
at any rate seems to have commensed after 
the mortgagor had handed in his four Razi- 


(1) 40 Ind. Cas. 68; 19 Bom. L. R. 829; 41 B. 510. 
(2) 27 Ind. Cas, 613; 16 Bom. L. R, 718; 39 B. 55. 


namas, was taken in respect of the quarters 
of the three survey numbers from the new 
Kabuliyatdars. And on that footing he has 
held that the possession was taken from 
the true owners and that the mortgagor had 
no further right subsisting. As regards the 
fourth number, that of which the defendant 
himself besaame the Kabuliyatdar or ocon- 
pansy-holder, the learned District Judge says 
that it is not disputed that the mortgage 
was extinguished as regards thatland. Pro. 
bably hecause the learned Judge was much 
more conversant with the facts than we were 
when the case was opened, we found some 
difficulty in understanding his judgment. But 
we have little doubt that in the result hig 
finding is right and that there was no equity 
of redemption outstanding in ]912, when the 
descendant of the original mortgagor pur. 
ported toconvey ittothe plaintiff. If that 
be so, then the plaintiff has no right upon 
which he can ask the Court to be allowed 
to redeem and his suit must fail. 

We think that this appeal should be 
dismissed with all costs. 

Heaton, J.—l agree. Weare settling this 
case on certain representations made by 
the Pleader for the appellant, and accepting 
those representations as the correct present- 
ment of the facts, the conclusion evidently 
is, in my opinion, that stated by my learned 
brother, As certain cases have beenreferred to, 
the judgments in which deal with this matter 


‘of Razinamas and Kabuliyats, I should like 


to refer to a judgment of my own inthe 
case of Motibhai Jigibhat v, Desacbhat 
Gokalbhai (8) in which I find, as 
a result of the argument before us, 
I think nothing that I need change, the 
only thing I would like to add being that 
possibly I exaggerated the supposed diffculty 
arising from the circumstance that Kabuliyats 
unlike Razinamas are not exempted from 
registration. For, I think, if is quite possible 
it will be found that they are exempted 
from registration in consequence of the pro- 
visions of slause (b), section 90, of the Indian 
Registration Ast, as they appear to evidence 
assignments by Government of an interest 
in land. However that may be, I do not 
doubt that in this case the decree of the lower 
Appellate Court is correct and should be 
affirmed. 
Appeal dismissed. 
(3) 38 Ind, Oas. 888; 18 Bom. L. R. 976; 41 B, 170, 
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ALLAHABAD HIGH COURT. 
Seconp Civic Aperan No. 987 or 1916, 
March 13, 1918. 
Present:—Sir Henry Richards, Kr, Chief 
Justice, and Justice Sir P. O. Banerji, Kr. 
ANANDI KUNWAR—Puatatire— 
APPELLANT 
UeTEUS 
RAM NIRANJAN DAS AND anoTHER— 


DerexDanTsS— RESPONDENTS. 

Valuation of suit—Suit for declaration thal property 
attached is not liable to sale, value of -—-Jurisdiction— 
Civil Procedure Code (Act V of 1908), O. XXI, r. 68, 

The value for purposes of jurisdiction of a suit for 
a declaration that a certain property attached in exe- 
cution of a decree is not liable to sale, is the 
value of the decree sought to be executed, and not 
the value of the property attached. 


Sacond appeal from a decree of the Dis- 
triot Judge, Benares. 

Mr. Narmadeshwar Upadhya (with him Dr. 
Surendra Nath Sen), for the Appellant. 

Messrs. B. E. O'Conor and Haribans Sahat, 
for the Respondents. 

JUDGMENT.—This appeal arises out of 
a suit in which the plaintiff sought a deo- 
laration that oertain property was not saleable 
in execution of a certain decree. It appears 
that the principal defendants had a decree 
against the plaintiff's husband, In exe- 
cution of that decree they attached certain 
property, alleging it to be the property of 
their judgment-debtor, The decree was for 
in or about Rs. 2,000. The plaintiff in the 
present suit objectec to the attachment. The 
objection was overruled and the plaintiff had 
to bring the present suit. The Court of first 
instance dismissed her claim holding that the 
property was the property of the judgment- 
debtor and dismissed the plaintiff’s suit. The 
plaintiff has now preferred this second appeal. 
The firstand main objection urged is that the 
District Judge had no jurisdiction to hear 
the appeal becanse the value of the property 
was over Rs. 5,000. This objectian does not 
come very well from the plaintiff, consider- 
ing that it was she herself who preferred the 
’ appeal to the District Judge. If the argument 
held good, it would mean that the judgment 
of the Court of first instance had become 
final and the probabilities are that no Court 
would allow an appeal nowto be presented 
from the judgmont of the first Court, We 
think, however, that the value of the subject- 
matter of the suitand the appeal was below 
Rs. 5,C00. What the plaintiff claimed was 
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a declaration that the property was not sale- 
able in execution of the decree, that is, for 
the realisation ofthe amount of the déoree. 
The defendants were only concerned to the 
extent of the amount due under their dec- 
ree. They did not care whether the plaintiff 
could keep the property after their decree 
had been satisfied. This very point was de- 
cided in the case of Khetra Pal v. Mumtaz 
Begam (1). We have been referred by Mr. 
Upachya to the oase of Radhı Kunwar v. 
Reoti Singh (2). This ruling, it seems to us, 
supports the view that we take in the present 
case. There it was held that though the 
mortgage-decree, which was sought to ba 
satisfied, was far above Rs. 10,000, the value 
of the property to the decrse-holder and to 
the judgment-debtor was below Rs, 2,00), and 
their Lordships of the Privy Counsil held 
that this must be taken to ba the value of 
the snbject-matter of the appeal. We con- 
sider that the appeal lay to the District 
Judge. It was for that Court to deside 
questions of fact and we think that the findings 
arrived at conclude the present appeal. It 
is accordingly dismissed with ests, 


Appeal dismissed, 

(1) 8l Ind. Cas. 879; 89 A. 72; 13 A. L, J. L104. 

(2) 35 Ind. Cas. 939; 14 A. L.J. 1002: 38 A. 483; 
20 C. W. N. 1279; 20 M. L. 211; (1916) 2 M. W. N. 
200; 31 M. L. J. 571; 18 Bom. L, R. $50; 240. L, J, 
303; 5 L, W, 456 (P. C.). 


BOMBAY HIGH COURT. 
SECOND Civit ArpeaL No. 866 or 19:6, 
January 31, 1918. 

Present: —Sir Stanley Batchelor, KT., 
Acting Chief Justice, and 
Mr. Justice Shah. 
SHIDAYA VIRBHADRAYA 
KODLIMATH— 
PLaintivy-—APPELLANT 
VETSUS 
SATAPPA BHARMAPPA MUTGAUDA 


~~ D @FENDANT— RESPONDENT. 

Dekkhan Agriculturist? Relief Act (Bom, XVII of 
1879), s. 48—Civil Procedure Code (Act V of 1908), s. 
48—Fwecution of decree—Conciliator’s certificate, time 
spent in obtaining, exclusion of. 

The words “period of limitation prescribed” in section 
48 of the Dekkhan Agriculturists’ Relief Act control 
and modify the period of time allowed for execution 
ofa decree by section 48 of the Oivil Procedure 
Code, so that a decree-holder is entitled to exclude 
from the period of limitation allowed by the latter 
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section the interval of time occupied in obtaining a 
concilator’scertificate. [p. 495, col. 2.] 

The intention of the Legislature in enacting sec- 
tion 48 of the Dekkhan Agriculturists’ Relief Act 
was to secure that the judgment-oreditor, compelled 
by the new Act to approach the conciliator for a 
certificate, was not to be damnified by any lapse of 
time before the conciliator gave him the certificate. 
[p. 495, col. 2.] 


Second appeal from the decision of the 
District Judge, Belgaum, in Appeal No. 386 
of 1914, sonfirming the decree passed by 
the Subordinate Judge, Bail-Hongal, in 
Darkhast No. 254 of 1918. 


Mr. A. G. Desai, for the Appellant. 


Mr. H. B. Gumaste, for Respondents Nos, 2 
to 4, 

JUDGMENT, 

BATCHELOR, Ag. C. J.—This is an appeal 
in execution, and the only question involved 
is whether the application to execute is 
barred by time. The decree was obtained 
on the 28th October 1599, and was followed 
by three Darkhasts, all of which must, for 
the purposes of this appeal, be taken to have 
been made within the time allowed. The 
fourth and present Darkhast is dated the 
23rd August 1913, that is, more than twelve 
years after the decree. The delay, however, 
is sought to be excused in bbis way. The 
suit was governed by the Dekkban Agri- 
oulturists’ Relief Act, and on the Ist of July 
1911, the appellant, the judgment-sreditor, 
applied for a conciliator’s certificate as under 
the Act he was then bound to do. He did not 
get the certificate till the 29th March 1913, 
and the only question to be answered in the 
appeal is whether under section 48 of the 
Dekkhan Agrioulturists’ Relief Act, he is 
entitled to exclude this interval of time 
occupied in obtaining this certificate. 

The learned Judges below have both held 
against the judgment-creditor, but the only 
ground for their decision is the ruling of 
this Court in Dayaram v, Larman (1). If 
that case, however, ba read with attention, 
it will, I think, be recognised that it has 
no bearing whatever upon the question now 
in controversy. For the only point in Daya- 
ram's case (1) was whether the phrase “the 
period of limitation prescribed’ in section 
43 of the Dekkhan Agriculturists’ Relief 
Act sould cover not only the period of 
limitation expressly mentioned in an Article 


of the Limitation Act, but also an added 
(1) 10 Ind, Cas, 910; 18 Bom, L. R. 284, 
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section of that Act, namely, section 3], un. 
der which a special temporary concession 
was allowed to mortgagees. The Court held 
that the words“ tbe period of limitation 
prescribed” in section 48 of the Dekkhan 
Agrioulturists’ Relief Act must refer only to 
the period expressly prescribed in the Limi. 
tation Act, and could not include the ex- 
ceptional concession subsequently allowed, 
With all that, however, we have nothing to 
do here, where the question which confronts 
us is totally different, and is this, whether 
the words “the period of limitation pres- 
oribed? in section 48 of the Dekkhan 
Agriculturists’ Relief Act can control or 
modify the period of time allowed, not in 
the Statute of Limitation at all, but in 
section 48 of the Civil Procedure Code. It 
is necessary for the judgment-debtor to 
contend for the negative, but it appears to 
me celar that the affirmativeis the sorrect 
answer. In ths first plase, if it had been 
the intention of the Legislature to enact 
that the period of limitation in section 48 
of the Dekkhan Agriculturist’ Relief Act, 
should be exclusively the period of limita. 
tion to be found within the Limitation Act, 
nothing would have been easier than to 
express that intention clearly. So far from 
this being done, we have a complete omission 
of any reference to the Limitation Aot, and 
the words are general and comprehensive, 
namely, “ the period of limitation prescribed 
for any suitor application.” That, I take 
it, means the period of limitation prescribed 
in any law fcr the time being in forse, 
and it seems to me clear that the intention 
of the Legislature in enacting this seation 
43 of the Dekkhan Agrionlturist’s Relief 
Act was to secure that the judgment-creditor, 
compelled by the new Act to approach the con. 
ciliator for a certificate, was not to be damnifi- 
ed by any lapse of time before the conciliator 
gave him the eertificate. But unless the 
judgment-creditor’s argument is to be allowed 
in this case, it is manifest that grave injustice 
must often ensue. For, if we suppose that 
a week before the expiration of the twelve 
years, the judgment-creditor approached the 
conciliator for a certificate, and the conciliator 
then, as he did here, slept over the matter 
for the space of two years, the judgment. 
creditor must inevitably be out of time 
through no fault of his own. This result, 
it appears to me, it was the presise inten, 
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-tion of the Legislature to avoid by section 
48 of the Dekkhan Agrioulturists’ Relief 
Act. And oar present case is little less 
strong than that which I have put, for on 
the Ist July 1911, when the application 
to the conciliator was made, it was admitted. 
ly in time. This view of the case seems to 
me to receive direct support from the language 
employed by the Legislature in Articles 181 
and 182 of the Limitation Act of 1908, for 
those Articles deal with applications provid- 
‘ed or not provided for “by section 48 of the 
Code of Civil Procedure.” Clearly, therefore, in 
the mind of the Legislature section 48 of the 
‘Code of Civil Procedure provided a period of 
limitation, and I can see no reason for thinking 
that the period of limitation thus provided 
falls outside the general words employed by 
‘the Legislature in section 48 of the Dekkhan 
Agrioulturists’ Relief Act. On these grounds 
I am of opinion that the appeal must be 
allowed, the lower Court’s decree must be 
reversed and the Darkhast must be 
‘proceeded withas being in time. The appel- 
lant to have his costs. It will be open 
-to the respondents, if so advised, to raise 
the point of limitation as to the earlier Dar- 
khasts. 


Sgan, J.—I agree. 
Appeal allowed. 


NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 
Sscovp OiyiL APPEAL No, 259 or 1912. 
March 13, 1913. 

Present:—Mr. Stanyon, A. J. C. 
DHANOOLAL AND 9THERS— PLAINTIFFS— 
APPELLANTS 
VETSUS 
RAMLAL—DEFENDANT—RESPONDENT. 

Landlord and tenani—Ejectment—Co-sharer land- 
lord, whether can eject tenant—Partial ejectment, 
whether can be allowed—Tenancy, whether can be creat- 
ed by prescription, 

No co-sharer landlord can putan end to a tenancy 
unless he represents the entiré proprietary body. 
Any co-sharer can sue to eject a trespasser from 
the entire area covered by a trespass, but only 
the full landlord can sue to eject a tenant. 

A man who is put on the land as a tenant by 
aco-sharer and who remains with his status un- 
disputed for many years, is prime facie a tenant who 
has been accepted as such by the proprietary body. 

There can be no such thing as a partial ejectment 
< of a tenant to the extent of the share of the co- 
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sharer claiming joint possession, nor can there be 
joint possession by the landlord with the tenant. 
Semble:—There can be created no tenancy by pre- 
scription, 
Kanhayalal v. Dularsingh, 17 Ind. Cas. 606; 8 N. 
L. R. 163, followed. 
Court 


Appeal from the decree of the 
of the District Judge, Chhindwara, dated the 
te of February 1912, in Appeal No. 198 of 

11. 

Mr. R. B. Gadgil, for the Appellants. 

JUDGMENT.—The appellants have no 
case, and never had any in this litigation. 
Ramlal is the recorded tenant of the fields 
in dispute, and has been so for over 12 
years. I am olear that no oo-sharer can 
sue to put an end to the tenancy unless 
he represents the entire proprietary body. 
Any so-sharer may sue to eject a trespasser 
from the entire area covered by the tres- 
pass. Only the full landlord can sue to 
eject a tenant. A man who was put on 
the land as a tenant by any  co-sharer, 
and who has remained thus with his status 
undisputed as in this case for many years, 
is prima facie a tenant who has been 
accepted as such by the proprietary body. 
There can be no such thing as the partial 
ejestment of a tenant to the extent of the 
share of the sco-sharer claiming joint 
possession, nor can there be joint possession 
by landlord and tenant. The lower 
Appellate Court’s decree as regards plot No. 
19/5 is erroneous but no appeal has been 
made against it. The whole suit should have 
been dismissed. On the plaintiff’s allega- 
tion that Ramlal is a trespasser, his suit 
is barred as to the other plots. If the 
lower Appellate Court found that Ramlal 
is an ordinary tenant by prescriptiou, the 
finding is wrong: Kanhayalal v. Dularsingh 
(1). On the facts found, however, Ramlal 
is an ordinary tenant and so no co-sharer 
can sue to eject him without the sonsent 
of the whole proprietary body. If the 
plaintiffs are not content to abide by the 
opinions of the majority of the share- 
holders in this matter, their remedy lies in 
partition. 

The appeal fails and is dismissed with 
costs without notice to the other side. 

Appeal dismissed, 


(1) 17 Ind. Cas, 606; 8 N. L. R. 163, 
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BOMBAY HIGH COURT. 
CRIMINAL Continuation Case No 34 or 1917 
with CRIMINAL APPBAL No. 523 or 1917. 
January 11,1918. 

Present:—-Mr. Justice Shah and 
Mr. Justice Marten. 

HARI RAMJI PAVAR—Accusep— 
APPELLANT 
VETEUS 


N EMPEROR—-RESPONDENT., 

Oaths Aet (X of 1873), s. 18—Hvidence of child wit- 
ness—Omission to administer oath, effect of—Evidence, 
weight of—Evidence Act {Iof 1872), s. 118— Witness, 
competency of-—Penal Code (Act XLV of 1860), s. 302— 
Murder—Punishment—Capital sentence, when not to 
be passed. 

Per Shah, J~~The evidence of a witness of tender 
years, though taken without any solemn affirmation 
in the prescribed, form, is admissible by virtue 
of the provisions of section 13 of the Oaths 
Act. Such evidence, however, must be received 
with due care and caution, [p. 498, cols. 1 & 2.] 

Ib is necessary that before proceeding to examine 
such witnesses the Court should satisfy itself that 
the witness is competent to testify, that is, is capable 
of understanding the questions put to him and of 
giving rational answers to those questions. There- 
after the Court should proceed to administer an 
oath or affirmation as required by the Oaths Act. 
[p. 498, col. 1.] i 

If the witness is found to be incapable of under- 
standing the obligations of such an oath or affirma- 
tion, he may be examined without an oath or afirma- 
tion, provided he is found to be a competent witness. 
These facts may be noted, so that the record may 
show that before taking the statement of a witness 
of that character, the trial Court had ascertained 
that the witness was a competent witness under 
section 118 of the Indian Evidence Act and that 
the omission to administer an oath or affirmation 
was due to his want of understanding the obligations 
ofan oath. [p. 498, cols. 1 & 2.] 


The ignorance of a childon such a matter as the 
nature of a solemn affirmationis not necessarily 
equivalent to an inability to understand ordinary 
questions and give rational answers. [p. 498, col. 2.] 

There is a certain degree of reluctance on the 
part of Judges to pass a capital sentence, when the 
substantial part of the evidence which the pro- 
secution rely upon is evidence recorded without 
an oath or affirmation as required by the Oaths Act. 
[p. 499, col. 1.] 


Criminal confirmation coase with appeal 
from conviction and sentence passed by the 
Sessions Judge, Ahmednagar. 


Mr, Velinkar (with him Mr. Pelgamkar), for 
the Appellant. 
Mr. S. 9. Patkar (Government Pleader), for 
the Crown. 
JUDGMENT. 
SHAH, J.—In this case the -accused was 
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charged with committing the murder of a 
buy named Vishwas on the 13th of August 
last, the murder having been saused by 
drowning the boy in a river. He was 
tried by the Sessions Judge of Ahmednagar, 
who, in agreement with the assessors, has 
found him guilty. He has been sentenced to 
death subject to sonfirmation by this Court. 

We have heard full arguments in this 
case. The case for the prosecution depends 
mainly upon the evidence of the witnesses 
Daji and three boys, Babaji, Parya and 
Bhika, and upon certain circumstances. 

It will be convenient at the outset to 
deal with the point about which we felt 
some difficulty and on which we invited 
arguments at the Bar. That relates to the 
admissibility of the evidence of these three 
boys. Two of them are seven years 
old and one of them is nine years old, 
and we find it stated in the judgment 
of the learned Sessions Judge that “an 


oath was not tendered to the boys as 
they appeared to be too young to un- 
derstand it but they promised to speak 


the truth.’ The original record of the 
depositions of these boys in Marathi does 
not show that no oath was administered. 
Bat the notes of evidence in the Judge's 
own hand-writing show that the boys 
were not examined on oath but were 
examined on simple affirmation to speak 
the truth. In the diary of the ease the 
boys are stated to have been examined 
like other witnesses on solemn affirmation. 
Though we had some difficulty in determin- 
ing in this case as to what actually 
happened, I think the statement in the 
judgment makes it clear that the boys 
were examined not on oath, 2. e, as I 
understand, no solemn affirmation in the 
form prescribed by the High Court was 
administered as required by the Indian 
Oaths Act. 

This raises the question as to whether 
the omission to administer an oath or 
affirmation as required by the Indian 
Oaths Act to. a witness of tender years 
renders his evidence inadmissible, The 
answer depends upon the meaning to be 
attached to the word “omission” in section 
13 of the Indian ‘Oaths Act. Several 
cases have been oited to us on this point, 
and it is clear that there is a difference 
of opinion on the question. So far as I 
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san see, however, in tbis Presidency the 
view taken by the Fall Bench of the 
Caleutta High Court in the oase of Queen 
v. Sewa Bhogta (1) is accepted, as wonld 
appear from the judgment of Mr. Justice 
Jardine in Qxeen-Hmpress v. Shava (2) 
cB) from Emperor y. Kusha Yamaji Sutar 

I am conscious of the considerations in 
favour of the other view which have 
been set forth in the dissenting judgment 
of Jackson, J., in the Fall Bench case to 
which I have referred, in the judgment 
of Mahmood, J., in Queen-Hmpress y. Maru 
(4) and in the judgment of Collins, CO. J., 
in Queen-Empress v, Viraperumal (5). But 
“on the whole it seems to me that the 
view consistently adopted by this Covrt 
should be adhered to. I, therefore, hold, 
following the view accepted in this 
Presidency, that the evidence of these 
boys, though taken without any solemn 
affirmation in the prescribed form, is 
admissible in virtue of the provisions of 
section 13 of the Indian Oaths Act. 

I desire, however, to add that it is 
necessary to follow the procedure pointed 
out by this Court in the cases above 
referred to in recording the evidence of 
witnesses of tender years. It is necessary 
‘that before proceeding to examine such 
‘witnesses the Court should satisfy -itself 
that the witness was competent to: testify, 
that is, was capable of understanding the 
questions pot to himand of giving rational 
‘answers to those questions; and that 
thereafter the Court would proceed to 
administer an oath or affirmation as 
required by the Indian Oaths Act. If the 
witness is. found to be incapable of 
-understanding the obligations of such an 
oath or affirmation, he may be examined 
without’ an oath or affirmation, provided 
he is found to be a competent witness. 
These facts may be noted so that the 
record may show that before taking the 
statement of a witness of that character, 
the trial Court had ascertained that the 
witness was a competent witness under 


(1) 14 B. L. R. CP. B.) 204; 23 W. R. Cr. 12. 

(2) 16 B. 359; 8 a Bee, (x. s.) 717, 

(3) 5 Bom. L. R. 551 

(4) 10 A. 207; A. W. N. (1888) 86; 6 Ind, Dec. 
(N. s.) 139. 

(5) 16 M, 105; 1 Weir 823; 5 Ind, Deo, (n, s.) 781. 
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section 118 of the Indian Evidence Ast 
and that the omission to administer an 
eath or affirmation was due to his want 
of understanding the obligations of an 
oath, : 

I wish to make it clear that, as pointed out 
in the case of Hmpsror v. Kusha Yamani Sutar 
(3), the ignorace of a child on such a matter 
as the nature of a solemn affirmation is 
not necessarily equivalent to an inability 
to understand ordinary questions and give 
rational answers. 

I am satisfied in this oase that the 
evidence of the boys is admissible. The 
weight, however, to be attached to this 
evidense is quite a different matter and 
it is obvious that evidence of witnesses of 
such tender age must be received with 
due care and caution. l 

The case for the prosecution is tbat 
there was a dispute between Baburao, the 
father of the deceased boy, and the accused 
and his father with respect to certain 
land, that there was a decree in respect 
of the land in August 1916, that the 
possession of the land was to be handed 
over to the father of the deceased boy 
on the 13th of August last, and that 
‘possession was in ‘fast -handed. over at 
about 11 o'clock that morning. The 
accused was not present at the time of 
handing over the possession to Baburao. 
He was seen going. towards the place 
waere the deceased boy and his other 


companions were playing when Baburao 
and other persons were going towards 
the field. Soon after this the accused 


took away the boy’ on the pretext of 
giving him big thorns to play with and 
af once threw him into the river, which 
was very near the place where ‘these boys 
were playing. He jumped into the river 
after throwing the boy in it, This is 
said to have been -seen by the three 
boys and the witness Daji. The complainant 
Baburao, the father of the deceased boy, 
was ab once informed of this fast when 
he returned from the field and he im- 
mediately gave information to the Patil, 
Both the information given to ‘the Patil 
and the report made by the Patil to the 
Sub-Inspector refer to the accused Hari 
as the -person who threw Vishwas into 
the river. The Sub-Inspector arrived at 
night on that very day and he examined 
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the boys and the witness Daji on the 
following day, 1, e., on the 14th of August. 
This evidence has been subjected to 
critical examination by the learned Counsel 
for the accused, and after considering all 
that has been said in favour of the 
accused, I see no reason to disbelieve the 
evidence either of Daji or of the boys. 
I am satisfied that these boys and the 
deceased Vishwas were playing together 
on that day and thatthe deceased Vishwas 
was taken away by the accused and 
thrown into the river. There is really 
no good reason to distrust the evidence 
of Daji, It appears from his evidence 
that Hari, that is the aconsed, was taken 
ont of the water and made to stand 
there at the time. This evidence, coupled 
with the faot that the information was 
immediately given, leaves no doubt in my 
mind that the prosecution case is true. 

There is a further circumstance about 
the foot-prints, So far as it goes, it is in 
favour of the prosecution oase; but I do 
not attash much importance to it, because 
there is no means of testing whether the 
foot-prints tallied as deposed to by the 
Panah in this case. 

There can be no doubt, in my opinion, 
about the correctness of the conviction. 

The murder was undoubtedly brutal 
and the boy murdered was an innocent 
boy who had given no offenee whatever 
to the accused. Underthese circumstances 
ordinarily [ should think that the capital 
sentence would bə appropriate. At the 
same time I notice a cerain degree of 
reluctance on the part of Judges from the 
reported cases to pass a oapital sentence, 
when the substantial part of the evidence 
which the prosecution rely upon is evidence 
recorded without ‘an oath or affirmation 
as required by the Indian Oaths Act. 
I do not wish to be understood as laying 
down any general rule applicable to all 
such cases. But taking that into consider- 
ation along with the circumstances of this 
case, I am of opinion thet the sentence 
of transportation for life would not be 
inappropriate. 

I would, therefore, ocmmute the sentence 
ss death to one of transportation for 
ife, 

Maxten, J.—Despite Mr. Velinkar’s able 
arguments, the only difficulty I have felt 
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in this case is as to the admissibility of 
the evidence of the three children. If I 
thought the conviction depended cn their 
evidence, the proper course, in my opinion, 
would be to call for a repcrt from the 
learned Sessions Judge as to the precise 
steps he took before allowing these children 
to give evidence: Cf. (ueen-Hmopress v. 
Shara (2), and as to what precisely he 
means by ‘affirmed not sworn because of 
age’ and ‘on affirmation to speak the 
trath, not on oath” with reference to 
their evidence. It may ba too that in 
that event I shonld, speaking for myself, 
have thought the point to be one fit for 
a Full Banch kaving regard, amongst 
other things, to the conflicting decisions in 
tbe various Indian Courts. But itis only 
fair to the learned Judge to add that the 
point in question was never taken before 
him, ard that before us Counsel for the 
prisoner admitted in his reply that having 
regard to Emperor v. Kusha Yamaji Nutar 
(3) he could not rely on the point. 

In my opinion, however, the conviction 


` ought to stand even if one eliminates, as 


1 do, the evidence of the three children. 
I believe the evidence of the alleged eye- 
witress Daji, and it is in keeping with the 
surrounding circumstances inevidence. The 
prisoner’s statements I regard as a tissue 
of lies; and it is noteworthy that he salled 
no evidence—not even his  brother—in 
support cf his statement that he was 
ploughing with his brother one and-half 
miles off at the time the boy was drown- 
ed. His statement must, therefore, be 
disregarded. This still leaves the prosesu- 
tion with the obligation to sueceed on the 
strength of its own evidence and not on 
the weakress or want of evidenee for the 
defence. In my opinion the prosecution has 
discharged that obligation. 

I would accordingly contirm the convie- 
tion. As regards the sentence [ concur 
with my learned brother in thinking that 
having regard to the special circumstances 
of the case and the course which has been 
adopted in several of the authorities cited 
to us, it would ba proper toreduce the 
sentence of death to that of transportation 
for life. : i 

Senlence commuted, 
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ALLAHABAD HIGH COURT. 
CriminaL Revision No, 95 or 1918. 
March 22, 1918. 
Fresent:—-Justice Sir P. O, Banerji, Kr. 
CHHOTE LAL— APPLICANT 
versus 


_ EMPEROR—Orposriz Parry, 

Criminal Procedure Code (Act V of 1898), s. 487— 
Charge framed in warrant case—Plea of not guilty— 
Discharge of accused, effect of—Further enquiry, order 
for, legality of. 

In a warrant case after a charge had been framed 
against the accused he was called upon to plead, and 
he pleaded not guilty. The Magistrate thereupon 
wrote a judgment and ‘discharged’ the accused. This 
order was set aside by the District Magistrate, who 
ordered further enquiry under section 487 of the 
Oriminal Procedure Code; 

Held, that the only order which the Magistrate 
could have passed, after a charge had been framed 
against the accused and he had pleaded to the 
charge, was either an order of acquittal or an order 
of conviction and as he was not convicted he must te 
deemed to have been acquitted and not ‘discharged’ 
and that being so the District Magistrate was not 
competent under section 487 of the Criminal Proce- 
dure Code to order further enquiry and the order 
made by him, therefore, for such enquiry was illegal. 
tp 500, col. 2; p. 50], col. 1.] 


Criminal revision from an order of the 
District Magistrate, Shahjahanpur. 

Mr. Gulsari Lal, for the Appellant. 

Mr. R. Malcomson (Assistant Government 
Advocate), for the Crown. 


J UDGMENT.— Chhote Lal, the applicant, 
was charged with having rescued his 
father, who had been arrested under the 
orders of the Revenue Court in execution of 
a decree passed by that Court, The Magis- 
trate who tried him recorded the evidence for 
the prosecution, framed a charge against him 
and called upon him to plead. The record 
shows that the accused pleaded not guilty but 
refused to call witnesses. A date was fixed 
for the hearing ofthe case after the charge 
had been framed and the plea of not 
guilty had been entered; and on that date, 
for reasons stated in the judgment, the 
Magistrate trying the case passed an order 
of “discharge.” This order was set aside 
by the District Magistrate and a further 
enquiry was ordered. The present applica- 
tion has been filed against the order of 
the District Magistrate directing a further 
enquiry by another Magistrate. 

It is contended that the order of the 
Magistrate who tried the case, though it js in 
terms an order of discharge, is in substance and 
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reality an order of acquittal, and that, 
therefore, the District Magistrate was not 
competent under section 437 to order fur- 
ther enquiry. Under the section last men- 
tioned the Magistrate of the district is 
authorised to order further enquiry in a 
case of dismissal of a complaint under 
section 203 or sestion 204 of the Code of 
Criminal Procedure, or in a case in which 
the acoused has been discharged. The real 
question, therefore, in this case is whether 
the order of the trial Magistrate passed 
on the 1&th of June 1917 was an order 
of “acquittal,” because if it was an order 
of “acquittal,” further enquiry could not 
be ordered by the District Magistrate. 
Sestion 253 of the Code of Criminal] Pro- 
cedure provides that if upon taking all the 
evidence and making such examination of 
the accused as the Magistrate thinks neces- 
sary, he finds that no case against the 
accused has been made out, which if unre- 
butted would warrant a conviction, the 
Magistrate shall discharge him. It is thus 
clear that an order of discharge should 
be made before a charge has been framed. 
Section 254 provides for the framing of 
a charge if the Magistrate is of opinion 
that there is ground for presuming that 
the accused has committed the offence with 
whieh he is charged. The present case 
was a ‘warrant case’ and, therefore, section 
253 and the following sections applied to 
the case. Under section 255, the Court is 
required to ask the accused after a charge 
has heen framed and read out and explain- 
ed to him, whether he is guilty or has 
apy defence to make. In the present case 
it appears from the record that after the 
charge had been framed, the accused was 
called upon to plead and he pleaded not 
guilty. The only order which the Magis. 
trate could have passed after the accused 
had pleaded to the charge was either an 
order of acguittal or an order of sconvic- 
tion. In the present case the acoused 
was not convicted. Therefore, he must be 
deemed to have been acquitted under 
section 258. It is true that the Magis- 
trate in his judgment used the word “dis- 
charged”, but that was a misuse of the 
word. The only order which he could 
have passed, if he did not convict, was 
an order of acquittal, and, therefore, the 
order passed on the 18th of June 1917 
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must be deemed to be an order of asquit- 
tal. This being so, the District Magistrate 
was not competent under sestion 437 to 
order further enquiry and the order made 
by him for such enquiry is illegal. 
L accordingly set aside the order of the Dis- 
as Magistrate, dated fie 14th of August 
1917. 


Order set aside. 


BOMBAY HIGH COURT. 
CRIMINAL APPLICATION FoR Revision No. 404 
: oF 1917, 
February 22, 1918. 
Present; —Mr. Justice Shah and Mr. 
Justice Marten. 
Inve KHIMA RUKHAD—Accosenp— 


APPLIGaNT. 
` Criminal Procedure Code ‘Act V of 1898), ss. 517, 
520-—Acquittal by First Class Magistrate— Order for 
disposal of property —Sessions Judge, whether can 
anterfere with order — Court of Appeal. 

A Court of Appeal, within the meaning of section 
520 of the Criminal Procedure Code, is the Court to 
which an appeal lies in the particular case, and not 
the Court to which appeals would ordinarily lie from 
the Court deciding that particular case. [p. 601, col. 2.] 

' A First Class Magistrate, who tried the aconsed on 

a charge of theft of certain cattle, acquitted them 
and directed the cattle to be given to one of the 
accused, The complainant applied to the Sessions 
Judge, who directed thatthe cattle be returned to 
the complainant: 

Held, that the accused having been acquitted the 
Sessions Judge was neither the Court of Appeal nor 
the Court of Revision with respect to the case and 
had, therefore, no power to make an order under 
section 520 of the Criminal Procedure Code regardin 
the disposal of the cattle.[p. 501, col. 2; p. 562, col. 1. 


Criminal application for revision against 
an order passed by the Sessions Judge, 
Ahmedabad, modifying the order passed by 
the First Class Magistrate at Dhandhuka. 

Mr. Setalvad (with him Mr. G. N. Thakor), 
for the Applicant, 

Mr. G. S. Mulgacnkar, 
nent. 


for the Oppo- 


JUDGMENT. 

Suan, J—-In this case the accused were 
charged with the theft of certain cattle. 
The First Class Magistrate, who tried the 
accused, acquitted them and directed the 
cattle to be given to the accused No, 1 
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Khima Rukhad. The complainant applied 
to the Sessions Court at Ahmedabad as 
regards the order relating to the disposal 
of the property. The learned Sessions 
Judge modified the order of the trial Court 
and directed that the cattle bereturned to 
the complainant. The present application 
is made to tbis Court to revise the order 
of the Sessions Judge. 

It is contended on behalf of the appli- 
cant that the Sessions Judge had no 
jurisdiction in this case under sestion 520, 
Criminal Prosedure Code, to modify the 
order of the trial Court. The argument 
is that the Court of Session is neither a 
Court of Appeal nor a Court of Revision in 
this case within the meaning of section 
520, Criminal Procedure Code. In my 
opinion it is not a Court of Appeal, as an 
appeal from the order of acquittal would 
lie to this Court and not to the Court of 
Session. The Court of Appeal within the 
meaning of the section is the Court to 
which an appeal lies in the particular 
case, and not the Court to which the 
appeals would ordinarily lie from the Court 
deciding that particular case. This view is 
supported by the observations of Heaton, 
J., in In re Lagman Rangu (1), though 
the point that we have to gonsider 
did not arise in that case. The decision 
in Queen-Empress v. Ahmed (2), to which 
our attention has been drawn by Mr. 
Mulgaonkar, is opposed to this view. After 
giving my best consideration to the judg- 
ment, with all respect tothe learned Judge, 
I am unable to agree with the interpreta- 
tion of the section accepted by him. It 
is not essential that the appeal allowed 
should be preferred to the Court of Appeal: 
but the Court indicated is one to which 
the appeal lies in that case, The fact 
that the appeal against an acquittal can 
be preferred at the instance of the local 
Government and by nobody else does 
not make any difference on this point, 

I am unable to see howin sucha ease 
the Court of Session can be treated as a 
Court of Revision within the meaning of 
section 520. Assuming, without admitting, 
that the complainant having no right of 
appeal, there was no Court of Appeal so 

(1) 9 Ind. Cas. 947; 35 B. 258; 18 Bom. L. R, 131; 
12 Cr. L. J. 189. 

(2) 9 M, 448; 2 Weir 672; 8 Ind, Dec. (N. m) 707, 
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far as he was concerned within the mear- 
ing of the section, I think that the Court 
of Revision in such a case would be the 
High Conrt and not the Courtof Session 
for the purpose of section 520, Criminal 
Prosedure Code. 

I am, therefore, of opinion that the 
Court of Session had no power to make the 
order complained of. 

On the, merits also, it seems to me that 
having regard to all the cirenmstances, the 
proper order would be to restore the cattle 
to the person in whose custody they were 
at the date of their seizure, 

It is hardly necessary to add that this 
order will be without prejudice to the civil 
rights of the parties. ` 

I would, therefore, set aside the order 
made by the Sessions Jadge and rastore 
that made by the trial Magistrate with 
reference to the cattle. 

MARTEN, J.—I agree. In my judgment 
the decision of the learned Sessions Judge 
cannot be upheld either on the question of 
jari-diction or on the merits. 

As regards Queen- Empress v. Aimed (2) 
the decision appears to have been that 
of a single Judge in a case where the 
parties were unrepresented, and where con- 
sequently the Court did not have the benefit 
of any argument from Counsel. Be that 
. as it may, I respectfully prefer the view 
taken by my brother Shah in the judgment 
he has just delivered to that expressed by 
Mr. Justice Brandt in Queen-Eimpress v, 
Ahmed (2). The disputed agreement Ex- 
hibit 18/1 is a curious one, for it purports 
to treat the cattle in question as a security 
for the return of the wife of accused No.l 
or alternatively as damagas for her non- 
return. If this agreement be established, 
the rights’ of the parties under it can best 
be determined in a Civil Court. The com- 
plainant ean, therefore, now do what he 
could have done in the first instance, 122., 
have his rights a3eertained in a Civil Court 
instead of attempting to steal a marsh upon 
his opponents by instituting criminal pro. 
ceedings against them for theft of the cattle, 
the subject of the agreement Exhibit 16/1, 
charges which the trial Magistrate has 
held to be unfounded, 

I accordingly agree with the order pro- 
yosed by my learned brother. 


Order set aside, 
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ALLAHABAD HIGH COURT. 
Criminal Rerexence No. 184 of 1918. 
March 22, 1918, 
Tresent:—Justice Sir P. O. Banerji, Kt, 
BHAGWAN DIN— Acccszo 
LETSUB 

MAHMUD ALI— Compratnant, 

Workman's Breach of Contract Act (ZHI of 18595, a. 
1—Dealer in stones, whether artificer, workman or 
labourer. 

Accused who dealt in stones took an advance from 
the complainant underanagreement tosupply the latter 
with stones from time to time according to the terms 
ofan agreement entered into between the parties. 
Accused failed to supply the stones and complainant 
made an applicition under the Workman's Breach of 
Contract Act: 

Held, that the contract was not a contract by an 
artificer, workman or labourer nor was the money 
advanced on account of work to be performed by an 
artificer, workman or labourer and that, therefore, the 
provisions of the Workman’s Breach of Contract Act 
5 5 application to tho case, [p. £0-, col. 2; p. 503, 
col. J. 

Criminal reference made by the District 
Magistrate, Banda. 

JUDGMENT.—Bhagwan Din is alleged 
to have taken an advance of Rs, 20 from 
Mahmud Ali, npon an agreement to supply 
him with certain stones from time to 
time according to the terms af a contract 
entered into by him with Mahmud Ali, 
He having failed to supply the stones, an 
application was madetoa Magistrate under 
Act XIJI of 1859 and the Magistrate 
made an order against Bhagwan Din. The 
learned District Magistrate ia of opinion 
that the Act did not apply to a gase like 
the present and has accordingly referred 
it to this Court with the recommendation 
that the order of the Magistrate be set 
aside. I agree with the view taken by 
the learned District Magistrate. The Ast, 
as the preamble shows, is an Act for the 
granting of relief for fraudulent breach 
of contract on the part of artificers, work- 
msn and labourers who have received money 
in afvance on account of work which 
they have contrasted to perform. Section 1 ` 
of the Ast clearly shows that it applies to 
cases where an artificer, workman or labourer 


has received money from a master er 
employer and has wifully and withont 
lawful or reasonable exense neglected or 


refused to perform or get performed any 
work which he has oantracted to perform 
or get performed. In the present case 
the contract was not a contract by an 
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artificer, workman or labourer. The money 
was not advanced on account of work to 
be performed by an artificer, workman or 
labourer, and the person by whom the money 
was advanced was not his master or 
employer. The present case was that of 
an ordinary contract by a person who dealt 
in stones to supply certain stones to an- 
other person, The Act has, therefore, no 
application in a case of this kind and the 
learned Magistrate who tried the case was, 
In my opinion, wrong in holding the Act 
to be applicable. I accept the resommenda- 
tion of the learned District Magistrate aud 
set aside the order of the Magistrate of 
the First Class, dated 26th November 1917, 
Any sum which may have been paid in 
pursuance of the said order should be 
refunded, ‘a 
Order set aside, 


BOMBAY HIGH COURT. 
CRIMINAL Appiication vor Revision No. 391 
or 1917, 

January 25, 1918. 

Preseni:-Mr, Justico Shah and Mr, 
Justice Marten, 

NAGINDAS CHHABILDAS—Accusep — 
APPLICANT 
VETSUS 
EMPEROR —Resronpent. 

Bombay District Municipalities Act (III Bom. of 
1901), ss. 118, 122—-Bye-laws of Surat City Municipali- 
ty, Ch. XIV, Bye-law 10 (8), whether ultra vires— 
Municipality, power of, to charge fees for shop-boards 
projecting over public street, 

Under section 118 of the Bombay District Muni- 
cipalities Act it is open to a Municipality to prescribe 
the extent to which and the conditions under which 
shop-boards may he allowed to project over public 
streets. Bye-law 10, sub-clause (3), of Chapter XIV 
of the Bye-laws framed by the Surat City Muni- 
cipality, therefore, which provides that projections 
over public streets may be permitted on payment of 
& prescribed fee, is not ultra rires ‘of thé Municipa- 
lity. [p. 503, col. 2; p. 504, cols. 1 & 2.) 

Criminal application for revision from 
an order passed by the Sessions Judge, 
Surat, in Criminal MRevisional Application 
No. 33 of 1917, confirming the conviclicn 
and sentence passed by the Honorary First 
Class Magistrate at Surat, 
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-me that under the terms of the section 
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Mr, N. K. Mehta, for the Accused. 

Mr. S. 8. Patkar (Government Pleader), 
for the Crown. 

JUDGMENT. 

Snag, J.—The point raised in support of 
this application is that the putting up of 
the shop-board by the applicant was duly 
authorised under.saub-section 1 of section 
113 and was, therefore, exempt from punish- 
ment either under section 122 or under 
section 118 of the Bombay District 
Municipalities Act of 1901. It is argued 
that if was duly authorised under section 
113 as it was in accordance with bye-law 
6 of Chapter XIV of the Bye-laws of the 
Surat City Municipality. 

The board put up is in accordance with 
bye-law & But the applicant has clearly 
contravened bye-law 10, sub-clause 3, 
which requires that the owner shall duly 
pay in advance the fees prescribed by 
rules under section 46 (7). It is an ad- 
mitted fast that the preseribed fee was 
not paid. It is urged, however, that this 
bye law 10 is not applicable to such a 
projection, and even if applicable, it is 
ultra vires of the Municipality to levy any 
fees. The bye-law provides that projections 
may be permitted only on the conditions 
which are laid down in the three sub- 
clauses, and under section 113 it is open 
to the Munisipality to prescribe the extent 
to which, and the conditions under which, 
shop-boards may be allowed to project 
cver public streets. The bye-law, therefore, 
in my opinion, is clearly applicable to 


the projection such as we have in this 
gase. 
I do not see how it is ultra vires 


in view of the power which the Municipali- 
ty has under the section to prescribe the 
extent to which and the conditions under 
which such projection may be allowed. I 
do not see any reason to think that the 
power to prescribe the conditions does 
not include the power to levy fees before 
the projections are permitted. Section 70 
of the Bombay District Municipalities Act 
was referred to as showing that the power 
to` sharge fees was limited in the manner 
But it seems to 


when permission 13 given for putting up 
any projection, the Municipality may 
charge a fee for such permission. There is 
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nothing in the words of the section to justify 
the applicant’s contention that the word 
permission” there means ‘written permis- 
sion” as contemplated by the first part of 
section 113, sub-section 1, or that it 
means permission given in each specific 
case and not a general permission subject 
to certain conditions. I feel clear that 
the fee which is prescribed by bye-law 10 
is within the powers conferred on the 
Municipality by the Bombay District 
Municipalities Act, which provides that 
when permission is given for putting up 
any projection, the Municipality may 
charge a fee for such permission. Here 
the permission granted is general subject 
to the payment of the prescribed fee, I 
am, therefore, of opinion that the con- 
tention that this part of the bye-law is 
ultra vires must be disallowed. No other 
point has been urged on behalf of the 
applicant. I would, therefore, discharge the 
Rule. 

MARTEN, J.—We have herethe advantage 
of a clear judgment from the learned 
Sessions Judge, Mr. Murphy, with which I 
entirely agree. In the first place it is 
olear, I think, that the Municipality have 
purported to prescribe the payment of 
certain fees as a condition under which 
the projecting shop-boards areto be allowed 
under Chapter XIV, bye-law 8. Those 
conditions are specified in bye-law 10, which 
begins: ‘Projections may be permitted orly 
on the following conditions”, one of which 
viz, condition (#11) is that the owner shall 
duly pay in advance certain fees prescribed 
by rules under section 46 (). Then if 
one turns to the rules, which are in another 
lengthy volume, one finds in rule 236 
that the annual fees for shop-boards shall 
. be as shown in Schedule F; and at last in 
Schedule F one discovers that these fees 
are 8, 6 or 4 annas per running foot 
according as the publio street in question 
is class 1, 2 or 3. 

It was contended before us that the 
“projections” referred to in bye-law 10 did 
not include the projecting shop-boards 
mentioned in bye-law 8. This contention 
appears to me untenable, 
to projections generally, and sub-seotion 3 
incorporates by reference the above rules 
of theSurat Municipality, and it is clear 
from these rules and in particular from 
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rule 226 already mentioned that the Munioi- 
pality require fees for shop-boards. There- 
fore, by erecting his shop-board withont 
first paying those fees I think the applicant 
broke the condition which the Municipality 
purported to impose on such erection. 

The next point taken by the applicant 
is that ‘if bye-law 10 does cover projecting 
shop-boards, it is ultra vtresas the Munici- 
pality had no power to prescribe the 
payment of fees as a condition under 
section 113 of the Ast. But when one 
turns to section 113, one finds that the 
Munisipality may prescribe the extent to 
which and the conditions under which 
shop-boards may be allowed to project. 

The condition which they have imposed 
inter alia ia that certain fees should be 
paid in advance. In my opinion they are 
entitled to impose a monetary condition, 
and this view is borne ont by sestion 70 
of the Act. I accordingly think that the 
Rule should be discharged. 

Rule discharged. 





MADRAS HIGH COURT. 
Criminal Revision Oases Nos, 711 anp 736 
To 755 or 1917, 

CRIMINAL Revision Petitions Nos. 568 AND 
585 To 604 or 1917, 

February 14, 1918. 
Present:—-Mr, Justice Abdur Rahim and 
Mr. Justice Napier. 

THATHA PILLAI AND oraers— 
ACCUSED— PETITIONERS 
versus 
EMPEROR—Opposits PARTY. 

Madras Forest Act (V Mad, of 1882), s8. 26, scope f 
—Ewisting rights, saving of—Conviction without enquiry 
into rights claimed, legality of. 

Section 26 of the Madras Forest Act does not 
empower the Government to regulate the use of 
the land which is dealt with in Chapter III to the 
detriment of any rights existing in individuals and 
communities. [p. 505, col. 2.] 

Rangadu, In re, 42 Ind. Cas. 724; (1917) M. W. N. 
682; 22 M. L, T. 211;6 L. W. 428; 18 Cr. L. J. 996, 
followed. 

Where the residents of a village claim the right 
of pasturage and the right to cut fuel, a conviction 
under section 26 without an enquiry into these 
allegations is illegal. ([p. 506, col. 1) 

Petitions, under sections 485 and 439 of 
the Code of Criminal Procedure, 1898, pray. 
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ing the High Court to revise the judgment 
of the Coart of the Sub-Divisional Magis- 
trate, Trishinopoly, in Criminal Appeals 
Nos. 94, eto., of 1916, preferred against the 
judgment of the Court of the Sub-Magis- 
trate, Manaparai, in Calendar Cases No. 126, 
eto., of 1916, respectively, 

Dr. S. Swaminadian, for the Petitioners. 

Mr, R. Ramanatha Shenai, for the Gov- 
ernment, 

ORDER.—The convictions in; these cases 
are under section 26 of the Madras Forest 
Act and the rules and regulations framed 
thereunder. The land with reference to 
which this section has been applied admittedly 
belonged tothe Devastanam ard is Inam land. 
The Zemindar of Kadavur is the manager of 
the Devastanam. His estate and also the 
management of the Devastanam have been 
taken charge of by the Court of Wards 
under the Madras Court of Wards Act. 
Then an application was made forthe use 
of the pasturage and of the natural produce 
of this land being regulated under Chapter 
TII of the Forest Act. This chapter deals 
with the’ protection of land at the dis- 
posal of Government not included in reserved 
forests and says: ‘subject to all rights now 
legally vested in individuals and communi- 
ties the Governor in Council may, for any 
district or portion of a district, make rules 
to regulate the use of the pasturage or 
of the natural produce of land at the dis- 
posal of Government and not included in 
a reserved forest. Such rules may, with 
respect to such land, regulate or prohibit 
the cutting of grass and pasturing of 
cattle, and regulate the payments to be 
made for such cutting or pasturage” (clause c). 

Tt is first of all argued that the land, 
being in the Devastanam and not part of 
the Zemindari of Kadavur, was not pro- 
perly included within the scope of section 
26 of the Madras Forest Ast. But it is 
found by the Appellate Magistrate, and it 
is not disputed here, that the landis within 
the limits of the Kadavur estate, though 
it is part of the Devastanam Inam. The 
notifications relate to the entire estate and 
the Court of Wards took up manugement 
of the land in question under those noti- 
fications, We do not think, therefore, that 
this objection has any force. 

The second point, which is the more 
substantial, raises the question whether 
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section 26 contemplates that the Govern- 
ment can, under that section, prohibit the 
use of land which is dealt with under 
Chapter III of the Forest Act for pastur- 
age or prevent persons olaiming right 
to cut trees for fuel and doing similar acts 
from doing so. The section begins by 
saying that the prohibition or the regu- 
lation shall’ be subject to all rights now 
legally vested in individuals and communi- 
ties. In this case it is alleged that the 
petitioners, who are the villagers living in 
the vicinity, bave a right to graze their 
cattle and goats on the land in question 
and also to ent trees for the purpose of 
fuel and to take the produce of the trees 
in the forest. If the claim is well founded, 
it could not be said thatunder section 26 
the Legislature empowered the Government 
to prohibit these persons from exercising 
the rights already vested in them. If 
that were its intention, what the Legislature 
would have said was that notwithstanding 
any rights which any person may claim 
as to pasturage or produce of the land, 
the Government can prevent and prohibit 
the use of tte land for such purposes. 
The language of the Legislature seems to 
us clearly to mean just the reverse. They 
did not intend to empowerthe Government 
to regulate the use of the land which is 
dealt with under this chapter to the detri- 
ment of any rights existing in individnals 
and communities. This becomes still clearer 
when we refer to sections 10 and 11 of 
the Act. Section 10 lays down the procedure 
with reference to rights claimed in land 
other than rightsof way, pasturage, water 
course or forest produce. The procedure 
with regard to dealing with those rights is laid 
down in section 11. These sections deal with 
the procedure for reserved forest, Chapter 111 
deals with land not included in reserved 
forest, and if seems to us that the wording 
of the section is clear enough to show that 
as in the case of reserved forest so also 
with respects to lands not inoluded in 
reserved forest, the Legislature did not mean 
to interfere with the existing rights of the 


people. There is a decision of this Court 
to the same effect recorded in Rangadu, 
In re (1). 


(1) 42 Ind, Cas. 724; (1917) M. W. N. 682; 22 M. I, 
T, 211;6L. W. 428; 18 Cr. L, J. 996. 
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- The petitioners’ claims were put forward 
before the 2nd class Magistrate who origi- 
nally tried these cases, but he apparently 
ignored the question altogether. Then on 
appeal the Sub-Divisional Magistrate thought 
that the question had been finally disposed 
of by the decision of the Collector in another 
proceeding. The present petitioners were 
not parties to that proceeding and the 
Appellate Magistrate in these circumstances 
ought to have dealt with the question as 
to the right claimed “by the petitioners, 
before coming to a conclusion on the ques- 
tion whether the acts imputed to them made 
them liable to the penalties prescribed by 
the Act. On these grounds, therefore, we 
get aside the judgment of the Sub- Divisional 
Magistrate in appeals and remand the 
appeals to him for disposal according to 
law. If the parties desire to adduce fresh 
evidence on this question, they will be at 
liberty to do so before the Sub-Divisional 
Magistrate. 
Order set aside; Case remanded, 

M,C. P, 


BOMBAY HIGH COURT. 
CRIMINAL APPEAL No, 489 or 1917, 
January 11, 1918. 
Present:—Mr. Justice Shah and Mr. 
Justice Marten. 
HARIBHAI DADA—<Accusap No. 3— 
APPELLANT 
VETSUS 


EMPEROR—Responpent. 

Penal Code (Act XLV of 1860), ss. 90,360, 363— 
Kidnapping from -British India—Consent of person 
kidnapped—Offence. 

A person who kidnaps a girlover twelve years of 
age from British India with her consent is not 


guilty of an offence under section 360 of the Penal 


Code. [p. 503, col. 2; p. 507, col. 2.] 

Criminal appeal from conviction and 
sentence passed by the Sessions Jndge, 
Ahmedabad. 

Mr. S. S. Patkar (Government Pleader), 
for tbe Crown. 

; JUDGMENT. 
SHAN, J.— The appellant, accused No, 3, 


ad 
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along with the other accused, was charged 
in the lower Court with having conspired 
and kidnapped the girl Pashi, a minor 
under sixteen years of age, from the guardian- 
ship of her father into the Baroda terri. 
tory in order that she might be seduced 
to illicit intercourse, under section 366 of 
the Indian Penal Code. With the other 
charge we are no longer concerned. All 
the accused except the appellant were 
acquitted, and if was definitely found by 
the trial Judge that Hari had nothing to 
do with the kidnapping, that is kidnap- 
ping from lawful guardianship. 
from the evidence relating to the move- 
ments of this girl that she first left her 
father’s house on the 25th of January and 
that she was taken to different places at 
Napa and Vadtal. She was taken to Asodar 
by Shankar to Hari’s house on the 6th 
February. Shankar, Haribhai and the girl 
left Asodar for Baroda and they were 
arrested in the Baroda territory on the 7th 
of February. It is not suggested that Hari 
had anything to do with, and had any 
knowledge of the movements of, the girl 
before she was brought to him on the 6th 
February. 

The learned Sessions Judge has sonvict- 
ed the present appellant on the charge of 
kidnapping Pashi from British India. This 
girl is found to haye been nearly ffteen 
years oldat the date of the offence charged, 
In order to establish the charge of kidnap- 
ping from British India, it is essential for 
the prosecution to prove that she was 
conveyed by the appellant beyond the limits 
of British India without her consent. 
Having regard to the provisions of section 
90 of the Indian Penal Code and to the 
fact that Pashi was more than twelve 
years old at the time, she would be com- 
petent to give her eonsent. It is clear 
from the judgment of the lower Court 
that under the sircumstances it cannot he 
said that she was conveyed without her 
consent. All along in her movements from 
place to place she seems to have been a 
consenting party and there is absolutely 
nothing to show that when the party left 
Asodar, the girl was in the slightest degrea 
unwilling to go to Baroda, 2. 6, out of 
British India. The girl is described by 
the Judge as “obviously a loose girl, 
discontented with and not inclined to live 


It is clear . 
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with her hushand and anxious to find a 
well-to-do husband of a superior olass,” 

Further on, the learned Judge observes 
that “Dashi may have walked straight 
over to the house of Shankar or Soma and 
asked them to fix matters up for her.” 

That is, even as regards her haying been 
taken out cf the custody of her father 
the Judge is not satisfied that the girl 
was not a consenting party. The -consent 
of Pashi as regards kidnapping from lawful 
guardianship would not be material, but 
‘on the question of kidnapping from British 
India, her consent would be very material... 


I am quite satisfied that on the findings” 


of the learned Sessions Judge the charge 
. of kidnapping from British India cannot 
be sustained. 

I, therefore, allow the appeal, set aside 
the convisticn and sentence and direct the 
acoused to be acquitted and discharged. 
` Marten, J.—As -we are differing from the 


learned Sessions Judge, I should like to 


add this. He says at page 59 as fol- 
lows:— The case, therefore, splits up into 
separate parts. first, the kidoapvinge from 
lawful guardianship, and secondly, the 
kidnapping from British India, and that 
being 80, 


separate trials of the . various offenders. 
as they were connected with distinst 
offences.” Stopping there, I think it is a 


great pity that the learned Sessions Judge 
did not take that sourse, for the conviction 
of the present accused may well be dus 
to a confusion as to the effect of the 
Indian Penal Code, arising from the 
single trial of the various offenders for 
separate offences. Then at page 62 he goes 
on: “The next question is as to Haribbai 
(acoused No. 3). There isno question that he 
had nothing to do. with the kidnapping.” 
And then finally the learned Judge at page 
63 says: “Disagresing with the assessors 
I find Haribbai Dada gnilty of the offence 
charged, v2:., of kidnapping Pashifrom British 
India.” 

Now the offence with which he was 
charged was what I may call a double- 
barrelled offence. It was that of kidnapp- 
ing this girl “from the guardinship of 
ber father into Baroda territory.” That 
ingluded both kinds .of kidnapping defined 
gn -seetion 359, viz, kidnapping from British 
India and kidnapping from lawful guardian. 
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ship. In the view 'I take, I think the 
learned Judge only meant to convict this 
particular accused of the crime of kidnap- 
ping from British India; namely, under 
section 360, Indian Penal Code. That must 
be without the consent of the person 
alleged to be kidnapped. But if one looks 
at the earlier sections of the Indian Penal 
Code, namely, section 90 it appears that 
the consent of a child is only invalidated 
if:the child be under twelve years of age, 
In the present case the child is over twelve 
and itis not shown that she was taken out of 
British India without her consent. The 
evidence indeed is all the other way, uiz., 
that she consented. The learned Sessions 
Judge has nob- dealt with this point in 
his judgment and I am satisfied that itis 
fatal to the convistion. 

If on the other hand the learned Judge 
intended to rely on the other kind of 
Kidnapping, vz., kidnapping from legal 
guardianship under section 361 there are 
other legal difficulties involved there, and 
I think that on the fasts of the case and 
on his own finding, the convistion would 
be improper under that section too. But I 
am satisfied that he did not intend to convict 
under section 361. 

Under these circumstances I agree with 
my learned brother that the appeal should 
be allowed and the conviction set aside, 

Appeal allowed, 


MADRAS HIGH COURT. 
AppgaL against Ogper No. 105 or 1917, 
November x7, 1917. 
Present: —Justice Sir William Ayling, Kt., and 
Mr. Justice Phillips. 
A. L. ME åNGQO—COUNTER- PETITIONER 
— APPELLANT 
VETSUS 


J. C. BAVIAH—Petit.oneR—Responpenr.- 

Penal Code (Act XLV of 1860‘, s. 198—Ciril Pros 
cedure Code (Act F af 1999), O. XPI, r, 6— 
Deposition not read out in presence and hearing 
of Judge, aaa a af—Buidence Act (1 of 1872), ss, 
80, 91, 
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The provisions of Order XVIII, rale 5, Civil Pro- 
cedure Code, are adequately complied with if the 
depositions of witnesses are read over to them ina 
place within the sight of the presiding Judge and 
from which the witnesses can draw the attention of 
the Judge to any mistakes or omissions discovered by 
them. [p. 508, cols. 1 & 2.) 

Where, therefore, the deposition of a wilness was 
read out by the Court clerk ina room next to the 
Court and ata distance of 30 feet from the Judge’s 


eat: 

Held, that the deposition was admissible in evi- 
dence and complied with the provisions of Order 
XVIII, rule 5, Civil Procedure Code. [p. 508, col. 2.] 

Kamatchinathan Chetty v. Emperor, 28 M. 808; 2 
Or. L. J. 756, not followed. 

An irregularity in recording a deposition may be 
considered in determining the value of the docu- 
ment as evidence but it is not a sufficient ground for 
shutting it out altogether. [p. 509, col. 1.] 

Neither section 80 nor section 91 ofthe Evidence 
Act renders such documents inadmissible in evidence. 
If the Cocument, is nob in all particulars what it 
purports to be, the presumption permitted by section 
SO would be rebutted. [p. 509, col. 1.] 


Appeal against the order of the District — 


Court, South Malabar, in Civil Miscellaneous 
Appeal No. 855 of 1916, preferred against 
the order of the District Munsif, Anjengo, 
in Miscellaneous Petition No. 318 of 
1916, 

Dr. K. Pandalaz, for the Appellant. 

Dr, 8. Swaminadhan, for the Respondent, 

JUDGMENT. 

Par.uips, J..—This is an application to set 
aside a sanction to prosecute petitioner-appel- 
lant for an offence under section 193, Indian 
Penal Code; but the only point argned is 
the admissibility in evidence of petitioner’s 
(appellant's) deposition. This deposition was 
properly recorded by the District Munsif, but 
was read over to the witness by a clerk in a 
room next to the Court room at a distance of 
30 feet from the Munsif’s seat. There were 
two olerks sitting between the place where. the 
deposition was: read and that where the 
Munsif sits. Under Order XVIII, rule 5, Civil 
Procedure Code, a deposition shall be read 
over in the presence of the Judge and the 
witness, and thé first question that arises is 
whether the deposition before us can be 
deemed to have been read over ‘in the 
presence of the Judge,’ From the evidence 
on record it does not appear whether 
the Munsif could actually see the witness and 
the clerk while the deposition was being read 
over ; but I am satisfied that the provisions 
of the rule would be adequately complied 
with if the deposition were read over ina 
place within the sight of the presiding Judge 
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and from which the witness sould draw the 
attention of the Judge to any mistakes or 
omissions discovered by him. The reading 
over of the deposition is primarily intended 
for the purpose of securing a correct record, 
and in order tosecure this, the witness is given 
an opportunity of drawing attention to mis- 
takes. The presence of the Judge is required 
in order to ensure that such ‘an opportunity 
is really afforded to the witness. Under 
the old Civil Procedure Code of 1882, the 
deposition had to be read over ‘in the pre- 
sence of the parties or their Pleaders’ as 
well as of the Judge and the witness. 
According to Boddam, J., in Kamatchinathan 
Chetty v. Emperor (1), “ the Vakils are requir- 
ed to be present, that they may call the atten- 
tion of the witness to any statement appear- 
ing in the deposition which may or may not 
require correction.” The omission of this safe- 
guard in the new Code leads one to suppose that 
the Legislature was satisfied that the presence 
of the Judge was a suflicient safeguard to 
ensure the correct record of the deposition, 
for the witness is the best and really the 
only person who can say that what he had 
said has been correctly recorded. When, 
therefore, the deposition has been read over 
in such a place that the witness can invoke 
the aid of the Judge to enable him to make 
any correstions that may be necessary, I think 
thatthe requirements of Order XVIII, rule 5, 
Civil Procedure Code, are satisfied. It is clear 
to my mind that the Judge is not required to 
do more than exercise a general supervision 
over the reading over of the deposition, for 
in many cases the deposition is interpreted 
to the witness in a language whieh the 
Jadga does not understand. I am supported 
in this view by a judgment of this Court 
reported as Muthukumara Reddy, In re (2) 
to which my learned brother was a party. 


Assuming, however, that it has not been 
proved that the deposition was read over 
in the manner and circumstances referred 
to above, we have to consider whether the 
deposition is or is not admissible in evidence. 
Such a deposition was held to be inadmissible 
in Kamatchinathan Chetty v. Emperor (1) and 
also in Mohendra Nath Misser v, Emperor 


(1) 28 M. 308; 2 Or. L. J. 756. 
(2) 9 Ind. Cas. 262; 9 M. L. T. 325; 21 M, L, J. 411; 
12 Or. L, J. 44. 
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(3), but a different view was taken in 
Bogra, In re (4) 

The view taken in Kamatchinathan Oheity v. 
Empror (1) by Boddam, J., was thatthe docu- 
ment, though purporting to be a deposition, 
had been read over and signed without the re- 
quirements of the law being complied with 
and was, therefore, not a deposition and 
should not have been admitted as ger 
In Mohendra Nath Misser v. Emperor (8) i 
was held that “the deposition under aiian 
91 of the Evidence Act was the only evi- 
dence admissible in proof of those 
statements (z. e., the statements in the deposi- 
tions), and .under section 50 of the same 
Act it is admissible only if it was taken 
in accordance with law.” With all defer- 
ence I am nhable to see any provision 
in section 80 which deslares such a docu- 
ment to be inadmissible in evidence, for 
section 80 only refers to certain presump- 
tions which a Court shall make when a 
document purporting to be a deposition 
taken in accordance with law is produced 
before it. If it is proved that such deposi- 
tion is not in all particulars what it 
purports to be, the presumption would be 
rebutted; but I can see no authority in 
section 50 for holding that such a docu- 
ment would be wholly inadmissible 
in evidence. Under section 91 of the 
Evidence Act, “in all cases in which any 
matter is required by law tobe reduced to 
the form of a document, no evidence shall 
be given of such matter except the docu- 
ment itself.” In this case the statement of 
the witness has been reduced to the form 
of a document as required by law, and 
the document itself has been produced. 
There appears to be nothing in section 
91 which prohibits the admission of such 
a document in evidence merely because some 
of the formalities prescribed by law have been 
omitted in recording it. -Undoubtedly any 
irregularities in making the record may be 
considered in determining the value of the 
document as evidence; but that is not suff- 
gient ground for shutting it out altogether. 
This was the view taken by Miller, J., in 
Bogra, In re (4). In Rakhal Ohandra Laha 


(3) 12 0. W, N. 846; 8 Or. L. J. 116. 

(4) 7 Ind. Cas. 414; 34 M. 141;8 M. L.T, 11 
(1910) M. W. N. 485; 20 M. L. J. 943; 11 ton, L; 
482, 


7; 
J. 
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y. Emperor (5) a deposition which was 
read out in the presence of the Pleader 
for only one out of 27 accused 
persons was held to be admissible in evi- 
dence in ‘a prosecution for perjury against 
the deponent, the ground being that it 
would undoubtedly have been admissible 
as against the one accused, in whose 
Pleader’s presence if was read over. As, 
however, it was a deposition in a oase 
against 27 persons, it ought to bave been 
read over in the presence of all under 
section 360, Criminal Procedure Code, and 
the omission to do so would apparently 
invalidate the deposition according to the view 
in Kamatchinathan Chetty v, Emperor (1) 
and in Mohendra Nath Misser v. Emperor (8). 
I think, therefore, that the case in 
Rakhal Chandra Laha v. Emperor (5) 
goes to support the view ‘taken by 
Miller, J., in Bogra, In re (4),a view with 
which I respectfully agree In another 
oase, Jyotish Chandra Mukerjee v. Emperor 
(6), the learned Judges, while referring to 
certain cases ‘presumably Kamatchinathan 
Ohetty v. Emperor (1) and Mohendra Nath 
Misser v. Emperor (3)] were careful not 
to express either assent or dissent and 
consequently the case is of little value 
here. I would, therefore, hold that the peti- 
tioner’s (appellant's) deposition in this 
case is admissible in evidence and dismissthe 
appeal. 
AYLING, J.—I agree. 
M,C. P. 
Appeal dismissed, 


(5) 2 Ind. Cas. 697; 36 C. 808; 9 C. L. J. 690; 13 C. 
W. N. 942; 10 Or. L. J. 160. 

(6) 4 Ind, Cas. 416; 36 ©. 955; 14 C.W. N. 82; 10 Cr. 
L. J, 681 


BOMBAY HIGH COURT. 
CRIMINAL APPLICATION FOR Revision No. 3&9 
or 1917, 

January 11, 1918, 
Present:—Mr. Justice Shah and Mr, Justice 


Marten. 
ABAS MIRZA—Accusep—Appricanr 
VETSUS 
EMPEROR—Responpent. 
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negligent act endangering human life -Driving motor 
car without spectacles —Offence. 

It is a rash or negligent act for a person to drive 
a motor car without wearing spectacles if his 
eyesight is really defective. Bub an omission to 
wear spectacles at the time of driving the car in 
every case where a driver may properly use spec- 
tacles would not necessarily render the driver liable 
under section 336 of ‘the Penal Code. Ib must 
depend upon the nature of the defect in the eye- 
sight and the necessity for using spectacles in each 
case, [p. 510, col. 2; p, 511, col. 3.) 

À licensed driver, who was required by his 
license to wear spectacles when driving a car, was 
found driving without spectacles. It was found that 
the defect in his eyesight was not very great, and 
that it would not appreciably interfero with his 
efficiency as a driver even though he drove without 
spectacles: 

Held, that he was not guilty of an offence under 
section 336 of the Penal Code. Fp. 511, col. 1.) 

Criminal application for revision from 
convictions and sentence passed by the Acting 
Chief Presidency Magistrate, Bombay, 

Mr. P.N, Godinho, for the Applicant, 

Mr. S. S. Patkar (Government Pleader), 
for the Crown. 

JUDGMENT. 

Sasam, J.—In this case the accused was 
originally charged under section 279 of 
the Indian Penal Code „with driving a 
motor car on a public way in a manner so 
rash or negligent as to endanger human 
life; but the learned Magistrate finds that 
the evidence shows that the accused was 
not to blame for the collision which in 
fact occurred and that the charge under 
section 279 cannot be | sustained. He, 
however, proseeded against the accused with 


` the charge of doing an act so rashly or 


negligently as to endanger human life or 
the personal safety of others under section 
386, Indian Penal Code. 

The act complained of here is that the 
accused drove his car without wearing his 
spectacles which he was required to wear 
by the license under which he drove the 
car. The learned Magistrate has oome to 
the conclusion that under the cirsumstances 
his omission to wear the spectacles at the 
time of driving the car was sufficient to 
endanger human life. From the finding 
recorded by the trial Magistrate and from 
the course which the proceedings took 
before him, it seems to methattoa certain 
extent he has been unconsciously influenced 
in his sonslusion by the fact that there 
was a serious accident. But for the pur- 
poses of this case, the fact of there haying 
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been an accident, for which on the evidence 
the accused is found not to be responsible, 
must be left ont of consideration. It would 
clearly be a rash or negligent act for a 
person to drive a motorcar without wear- 
ing spectacles if his eyesight was really 
defective. But an omission to wear ithe 
spectacles at the time of driving the oar 
in every case, where a driver may properly 
use spectacles, would not necessarily render 
the driver liable under section 336. It must 
depend upon the natureofthe defect in the 
eyesight, and the necessity for “using spec- 
tacles in each case. 

In the present case there is the evidence 
of an oosulist which has not been dis- 
believed by tha trial Magistrate. That 
evidence shows that the defect inu the 
eyesight of the accused is not very much 
and that it would not appreciably interfere 
with his efficiency as a driver, even though 
he drove without spectacles. Itis true that 
the accused was required by his license to 
use eye-glasses at the time of driving tke 
gar. But the ciroumstance must be con- 
sidered along with, and in the Hhght of, 
the medical evidence. Having regard to 
the evidence, it seems tc me that on the 
facts of this case it is not made out that 
the present accused, if he drove his sar 
without wearing spectacles, would be acting 
so rashly or negligently as to endanger 
human life or the personal safety of 
others, , 

On these grounds I am of opinion that 
the accused is not guilty under section 
336 of the Indian Penal Oode. In the 
present case we are not concerned with the 
effect of the omission on the part of the 
driver to comply with the condition of his 
licenseand I express no opinion as tə what 
effect such omission might cr ought to have 
on the license, 

I would set aside the conviction and 
sentence and direct the fine, if paid, to be 
refunded, 

Marten, J.—As we are differing from 
the learned Acting Chief Presidensy Magis- 
trate, I should like fo add this. The 
want of spectacles had nothing whatever to 
do with the accident. The Magistrate finds 
that the accnsed was not resposible for 
the accident. Secondly, no question about 
the license arises here. Whether that 
should be or should not be renewed isa 
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matter for other people to decide. Nor 
must it be thought that our decision 
amounts to this that short sighted people 
can drive their cars in Bombay without 
their spectacles. Speaking for myself my 
opinion is indeed entirely the other way. 

Now in the present case we have got 
to see what is the evidence as to this 
man’s eye sight. The finding of the learn- 
ed Judge.is that an osculist (who was 
called as a witness by the aceused) says 
that the defect is not very much and 
that it would not appresiably intefere with 
his effisiency as driver, even though he 
drove without spectacles, but the occulist 
admits that it would make some slight 
difference if he drove without specta- 
oles. 
suficient to make the conduct of the accused 
amount toa criminal offence under section 336 
of the Indian Penal Code. 

Under these circumstances I agree in think- 
ing that the conviction should be set aside 
and the fine, if paid, refunded. 

Rule made absolute. 


ALLAHABAD HIGH COURT. 
CriminaL Rererexce No. 118 or 1918. 
February 26, 1918. 

Present: —Sir Henry Richards, Kr, Chief 


Justice. h 

RAM SAMBHARI TEWARI—APPLICANT 
versus 

RAJMAN NAIK AND OTHERS— OPPOSITÉE 
Parry, 


Criminal Procedure Code (Act V of 1898), 8. 488—Ac- 
quittal—Revision by complainant—Reference by Sessions 
Judge for re-trial to High Court—-Delay, effect of. 

Eleven persons were tried by a Magistrate of 
the First Class for offences under section 147 read 
with section 847 of the Penal Code and were 
acquitted on the 14th of December 1916. No 
appeal was preferred by the Government, but tho 
complainant filed a revision in the Court of the 
Sessions Judge who, observing that the Magistrate 
had not said in what respect he considered the 
prosecution story to be exaggerated, held that the 
case was one which should be re-tried and by his 
order of reference to the High Court, dated 4th 
January 1918, recommended that the case should 
be ro-tried: 

Held, that asthe Government did not appeal, it 
was inadvisable to open up the matter again 
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That evidence,in my opinion, is not 
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having regard tothe long lapse of time between 
the order of acquittal and the order of reference, 


Criminal reference made by the Sessions 
Judge, Gorakhpur. 

FACTS.—Hleven persons were charged 
with and tried of offences under sections 
147 and 3847 of the Penal Code by a 
Magistrate, who came to the sonclusion 
that the case against the accnsed was 
very doubtful one and that the prosecution 
story was exaggerated. He accordingly 
acquitted the acensed on 14th December 
Losal Government did not 
appeal against the acquittal, but the com- 
plainant filed a revision before the Sessions 
Judge. The latter, observing that the 
Magistrate had failed to point ont on what 
ground and in what respect he sonsidered 
the prosecution evidence to be exaggerat- 
ed, referred the case to the High Court 
by his order, dated 4th January 1918, re- 
commending that a re-trial should be 
ordered. 

Mr. W. Wallach, for the Opposite Party. 

JUDGMENT.—It appears that eleven 
persons were tried and acquitted -for 
offences under section 147 read with sea. 
‘tion 847 of the Indian Penal Code. The 
order of acquittal is dated as far back as 
the 4th of December 1916. Government 
did not appeal against the order of ao. 
quittal and I think having regard to the 
long lapse of time that it would be in- 
advisable to open up the matter now. I 
accordingly direct that the record be re- 
turned. 


Record returned, 


BOMBAY HIGH COURT. 
CRIMINAL APPLICATION FOR Revision No, 406 
oF 1917. 

January 15, 1918, 
Present:—Mr. Justice Shah and! 

Mr, Justice Marten. 
In re HUBERT CRAWFORD— 


APPLICANT. 
Criminal Procedure Code (Act V of 1898), s. 514—~ 
Oily of Bombay Police Act (IV Bom, of 1902), ss. 106 
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107—Bonds for appearance before Police—Forfeiture— 
Applicability of s.514 of Code. 

Bonds taken under sections 106 and 107 of the 
City of Bombay Police Act for appearance before 
the Police are not bonds taken under the Code of 
Criminal Procedure or for appearance before a Court 
aud such bonds cannot, therefore, be dealt with 
under section 614 of the Code of Criminal Procedure. 
[p. 512, col. 2.} 

Criminal application for revision from an 
order passed by the Acting Chief Presidency 
Magistrate, Bombay. 

Mr. P. N. Godinho, for the Applicant. 

Mr. S. S. Patkar (Government Pleader), 


for the Crown. 


JUDGMENT. 

Saas, J.— The order, the legality of which 
we have to consider, relates to two bonds 
taken under the City of Bombay Police 
Act of 1902. These bonds were taken 
under sections 106 and 107 of the Act, 
whereby one Clegg undertook to appear at 
a certain Police station on a certain day 
and on subsequent days as directed, and 
the applicant before us stood surety for 
him in respect of both the bonds. The 
learned Presidency Magistrate has found 
that Clegg absconded from Bombay and 
` that the bonds were broken. On that foot- 
ing he has made an order directing a partial 
forfeiture of both these bonds. 


The question of law which arises on this 
application is whether the Court of the 
Presidency Magistrate had any jurisdiction 
to .direst these bonds to be forfeited under 
section 514, Criminal Procedure Code, It 
is common ground that that is the only 
section, under which, if at all, the Magis- 
trate would have jurisdiction. It is also 
common ground that these bonds are 
not taken under the Code of Criminal 
Procedure and that they are not “bonds 
for appearance before a Court.”. They 
are bonds taken under the City of 
Bombay Polise Act for appearance before 
the Police. The question is whether sec- 
tion 514 of the Code applies to such bonds, 

The learned Magistrate has come to the 
conclusion that these bonds can be dealt 
with by him under section 514. After a 
careful consideration of the arguments 
addressed to us, I am of opinion that 
such bonds cannot be dealt with under 
section 514. “Whenever it is proved to 
the satisfaction’ of. the Court by which a 
bond under ‘this Code has been taken, or 
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of the Court of a Presidency Magistrate 
ora Magistrate of the First Class, or when ` 
the bond is for appearance before a Court, 
to the satisfaction of such Court, that such 
bond has been forfeited,” the Court san 
deal with the matter as provided in the 
section. It is urged on behalf of the Crown 
that the words ‘such bond” must be 
liberally construed so as not to defeat the 
object of section 514, and that if so son- 
strued they would include not only a bond 
under the Code of Criminal Procedure or the 
bond for appearance before a Court but 
also such bonds as we have in the present 
ease. I am in full sympathy with the 
arguments that the words should be eon- 
atrued as far as possible so as not to de- 
feat the obvious purpose of section 514; 
but I am unable to interpret these words 
as including the bondsin question. They 
are admittedly not bonds under the Code 
and they are not bonds for appearance 
before a Court. I do not see how by 
any straining of the words “such bond” 
it could be said that the bonds, though 
not falling under either of the two cate. 
oor can still be dealt with under section 
514. 

It is not necessary for the purpose of 
this case to express any opinion as to 
whether the bond “for appearence before 
a Court” oan include within its meaning 
a bond not taken under the Code. I have 
assumed for the purpose of this case that 
a bond though not under the Code, if it 
be for appearance before a Court, may be 
within the meaning of the expression used 
in the second paragraph of sub-section 1 of 
section 514. Even on that footing I do 
not see how a bond not taken under the 
Code and not for appearance before a 
Court ean be treated as being within the 
scope of the section, It may be, as the 
learned Magistrate points out, that the in- 
tention of the Legislature was to inelude 
even such bonds within the scopes of section 
514; but we are concerned with the mean- 
ing of the words used. I am 
satisfied that the words are not sus- 
ceptible of the sonstruction put thereon 
by the Magistrate. If necessary, the sec- 
tion can be amended by the Legislature 
so as to give power to the Presidency Magis- 
trates to deal with such bonds as we have in 
the present case. 
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I am, therefore, of opinion that the 
Magistrate had no jurisdiction to direct 
any forfeiture of these bonds and that his 
order must be set aside as having been 
made without jurisdiction. Though this 
application is made by the surety only, 
having regard to our conclusion we must 
exercise our powers under section 439, 
Criminal Procedure Code, and set aside 
the order not only as regards the present 
applicant but also as regards Clegg. 

I may add that ourorder will be without 
prejudice to the rights and remedies, if 
any, of the Crown in respect of these 
bonds. The only point that is decided is 
that the remedy sought in the present 
proceedings under section 514 is not open 
to the Crown. 

Before leaving this case, I desire to 
express my disapproval of the reference 
made to the opinions of the Public Pro- 
secutor and the Advocate-General by the 
learned Magistrate in his judgment. In 
my opinion no reference to these opinions 
should have been allowed by him. 

The amount, if paid, must be refunded, 

Marten, J.—-I agree. As regards the 
intention of the Legislature I think, 
speaking for myself, that we can only 
ascertain that intention from the .Code 
itself, With every desire to give a wide 
construction to the Code, I am quite 
satisfied that the bonds in question do 
not fall within section 514, As regards 
the argument that the words 
for appearance before a Court” include a 
pond taken under the City of Bombay 
Police Act for appsarance before a Court, 
I agree with what my learned brother 
bas said, mz, that if is unnecessary 
for us to decide that point, for the bonds 
in question were not for appearance 
before a Court. I also agree that no 
reference should have been made in the 
learned Magistrate’s judgment to certain 
opinions taken on behalf of the pro- 
secution. The question of jurisdiction was 
for the Magistrate to decide, and Counsel’s 
opinion, whether correct or not, was 
irrelevant. 

Rule made absolute. 
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ALLAHABAD HIGH COURT. 
CriminaL ApPPEAL No. 110 or 1918. 
April 3, 1918. 

Present:—Sir Henry Richards, Kr., Chief 
Justice, and Justice Sir P.C. 
Banerji, Kr. 

BHAGW ANA—Accosep—~APPELLANT 
VETSUS 
EMPEROR—ProsEcIrToR— OPPOSITE- PARTY. 

Penal Code (Act XLV of 1860), ss. 457, 3880—Orimi- 
nal Tribes Act (LIT of 1911), s. 28—Lurking heuse- 
trespass—Theft— Walking into open house and stealing 
articles therefrom—Offence—Sentence, 

Accused, who wase member of a criminal tribe 
and had been twice previously convicted of dacoity 
finding the door of a house open, walked in and pro- 
ceeded to steal certain articles therefrom. He 
removed some ofthe articles preparatory to taking 
them away, but before he actually got away the 
alarm was given and he was canght: 

Held, that the accused was not guilty of lurking 
house-trespass under section 457 of the Penal Code 
so as to be liable to enhanced punishment under 
section 23 of the Criminal Tribes Act. [p. 514, col. 1.] 


Criminal appeal against an order of the 
Sessions Judge, Moradabad. 

Mr. S. N. Sinka, for the Accused. 

Mr. R. Malcomson (Assistant Government 
Advocate), for the Crown. 

JUDGMENT.—The accused has been con- 
victed under section 457 of the Indian Penal 
Code read with section 23 of the Criminal 
Tribes Act. The accused beyond all question 
belongs toa criminal tribe. He has been 
twice previously convicted of dacoity. From 
the evidence on the record there can be 
no doubt that the accused in the present 
case entered a dwelling-house and proceeded 
to steal clothes and utensils belonging to 
certain students. He removed some of the 
articles preparatory to taking them away, 
but before he actually got away the 
alarm was given and he was caught. The 
learned Sessions Judge was of opinion that 
under section 23 of the Criminal Tribes Act 
he had no option except tosentence the accused 
to transportation for life. Mr, Sinha on behalf 
of the accused argues that on the fasts proved 
the accuséd was not guilty of an offence 
punishable under section 457. He contends 
that on the assumption that the accused is 
guilty at all, he is only guilty under sestion 380. 
Section 380 is not one of the sections referred 
to in section 23 of the schedule attached to 
the Oriminal Tribes Act. Seation 457 pro- 
vides that whoever commits “lurking house» 
trespass by night” or “house-breaking by 
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night,” has committed an offence under that 
gection. 

Lurking house-trespassis committed when 
a person enters premises of the nature 
described in section 442 having taken pre- 
cautions to conceal such house-trespass in 
the manner mentioned in section 443. There 
does not appear to be any svidence that the 
asaused in the present case took any such 
precantions. The-evidence is that he was 
found by- one of the students who was 
awakened by the noise in removing the 
articles. House-breaking is defined by sec- 
tion 445. There does not appear to be any 
evidence that the aseused effected his en- 
trance into the house in any of the six ways 
mentioned in the section. On the other 
hand it is quite consistent with the evidence 
that he found the door open, walked into 
the house, went upstairs to where the 
students were sleeping, and commenced to 
steal, We think under these circumstances the 
accused could not be properly convicted under 
section 457, and that his sonviction ought 
to have been under section 380 and therefore 
the Sessions Judge was not bound to sentence 
fhe accused to transportation for life. 

The accused is evidently a dangerous man. 
We have already mentioned that he has been 
twice previously convicted for dasoity. We 
alter the conviction from a conviction under 
section 457 read with section 23 of the 
Criminal Tribes Act to conviction under 
section 880 read with section 75 and we 
reduce the sentence from a sentence of 
transportation for life to a sentence of ten 
years’ rigorous imprisonment with effect from 
the date of his original conviction. 

Conviction altered, 





BOMBAY HIGH COURT. 
Criminal APPLICATION FOR REVISION 
No. 853 or 1917. 

January 24, 1918. 
Present:—-Mr. Justice Shah aud Mr. 
Justice Marten. 
AMBIRSAHEB BALAMIYA PATIL 
— ACOUSED—-APPLICANT 

VETSUS 
EMP&£ROR— RESPONDENT. 
Forest Act (VU of. 1878), ss. 25 (i), 31 (j), rag (a) 
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— Reserved forest--Shooting tiyer in reserved forest 
without license to protect property— Offence. 

Under rule 3 (a) of the rules made by the 
Bombay Government under section 25 (i) and 
section 31 (j) of the Forest Act, hunting and shooting 
in a reserved forest are prohibited except under 
a license tobe obtained from the conservator of 
forests. [p. 515, col. 1. ] 

Some of accused’s cattle were killed by a tiger 
and with a view to prevent further injury to 
his property the accused successfully tracked 
and shot atiger without a license in a reserved 
forest, to which the rules made by the Local 
Government under section 25 (i) and section 31 
(j) of the Forest Act had been duly applied: 

Heid, that the accused was guilty of an offence 
under section 25 (i) of the Forest Act. [p. 515, 
col, 1.] 

Criminal application for revision from con- 
vietion and sentence passed by the Third Class 
Magistrate, Bhiwandi. 

Mr. IW. B. Pradhan, for the Applicant. 

Mr. S. S. Patkar, Government Pleader, for 
the Crown. 

JUDGMENT. 

SAH, J.—The ascused in this sase has 
been convicted under section 25, clause 
(¢), of the Indian Forest Act (VII of 
1878). He is found to have successfully 
tracked and shot a tiger without a lisense 
in a reserved forest to which the rnles 
made by the Local Government under 
section 25 (z) and section 31, clause (J), 


have been duly applied. 


The case for the accused was thatsome 
of his cattle were killed by a tiger and 
that with a view to prevent further in- 
jury to his property he wanted to trace 
the tiger in the forast. Both the lower 
Courts have proceeded on the assumption 
that the aseused’s cattle were killed by a 
tiger; and from the arguments before us, 
it is clear that the accused’s cattle were 
killed by a tiger and that his object in 
going to the forest and shooting the tizer 
was to prevent further injury to his pro- 
perty. 

In dealing with the question of self- 
defence, the learned Magistrate in appeal 
seems to me to have taken a somewhat 
narrow view of its scope. It may be, as 
the learned Magistrate .points out, that 
the accused went in search of the tiger 
and shot the animal, not to avert the 
attack by the animal on him but probably 
because he wanted to kill the animal, 
The point as to whether the accused shot 
the tiger to avert the attack by the 
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animal on him or whether he found it, 
does not seem to me to be of any im- 
portance for the purpose of this case. Broadly 
speaking itis a case in which the accused, 
with a view to protest his property, went to 
the forest, tracked and shot the tiger. 
He did this, however, withont a license 
as required by the rules to which I have 
referred, and the whole point in the oase 
is whether the prohibition under rule 3 
(a) against hunting and shooting without 
a license is absolute. After a careful con- 
sideration of the rules, it seems to me 
that under rule 3 (a) hunting and 
shooting are prohibited except under a 
license to ba obtained from the oon- 
servator of forests. Such a license was 
not obtained. 

Whether it is necessary, for the purpose 
of strict conservation or for the preservation of 
animals which are becoming rareor for both 
these purposes, to prohibit hunting and 
shooting in a reserved forest except onder 
a license, so as to prevent a person from 
hunting and shooting without a Heense a 
tiger or any other wild animal even for the 
protestion of his property or person, is a 
question which the Local Government 
have to consider and decide. It is really 
a question of polisy under the Indian 


Forest Act upon which I express no 
opinion, 

I feel clear, however, that without a 
license, even under the  gircumstances 


under which the accused is found to haveacted, 
he cannot hunt or shoot in a reserved 
forest to which these rules have been 
made applicable. lam, therefore, of opinion 
that the conviction under section 25 (2) 
must be affirmed, 

Having regard to the fact that the ac- 
cused aoted in a manner in which a person, 
whose cattle were killed by a tiger, would 
naturally act, T think thata nominal sentence 
would be sufficient in this case. Accord- 
ingly I reduse the fine to one rupes 
and direct the excess, if paid, to be re- 
funded. 

I see no reason to disturb the order 
relating to the skin. 

Marten, J.—I think the accused here has 
committed a technical offence for which a 
nominal penalty of fine is adequate. He 
sommitted an offence, namely, that of 
hunting and shooting in a reserved forest, 
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because he deliberately went into this 
forest in search of this tiger which he 
eventually shot. Whether at or about the 
actual moment of shooting, the tiger at- 
tacked him or he attacked the tiger seems 
to me irrelevant, Personally I rather read 
the Magistrate’s observations as to self- 
defence to refer to a hypothetical case, 
where a man is walking in a reserved 
forest quite innocently though possibly 
armed with a gun and is then suddenly 
attacked by a wild animal which he has 
no license to shoot. Even in such a case 
the Magistrate raises the doubt whether 
technically an offence whould not be 
committed under this Ast. But turning 
to the facts of the present oase, I call 


it a technical offence because this man, 
viz., the accused, did not go into the 


forest in the more ordinary sense of hunt- 
ing and shooting, viz., for sport. He went 
for the protection of his property, for it 
appears to be uncontradicted that he had 
already suffered very serious loss in his 
cattle and other animals by the attacks 
of this particular tiger. I do not know 
how much longer he can reasonably be 
supposed to go on suffering these losses, 
and under all the circumstances of the 
case, I think the justice of the case will 
be met by reducing the fine to one 
rupee. 

The order as regards the skin of course 
stands, 


Sentence reduced, 


ALLAHABAD HIGH COURT. 
Criminat MISORLLANEOUS No. LL or 
1911. 

Janaary 30, 1918. 
Present:—Justice Sir Edward Knox, Kr, 
MAGAN LAL—ACCUSED—ÅPPLICANT 
Versus 
GANESH PRASAD—Oomp.tarnant— 


OPPOSITE Parry, 

Criminal Procedure Code (Act V of 1898), s. 526— 
Penal Code (Act XLV of 1860), s. 211—False charge 
of offence made with intent to injure—Competent Tribu. 
nal—Honorary Magistrate, whether competent~—Un- 
necessary adjournments—Transfer, ground Jon. 

A charge of an offence falling under the second 
olause of section 211 of the Penal Code should no 
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be sent for trial or inquiry to an Honorary Magis- 
trate having no experience of criminal trials, and the 
mere fact of the Magistrate making unnecessary 
adjournments in the inquiry or trial of such a case 
is a sufficient ground for the transfer of the case 
from his Court. 


Criminal miscellaneous application for 
transfer from the Court of an Honorary 
Magistrate, First Class, Allahabad. 

Mr. P. L. Banerjz, for the Applicant. 

Mr. S. C. Mukerji, for the Opposite 
Party. 

JUDGMENT —This is an application 
presented to this Court under section 526 
of the Code of Criminal Procedure. I am 
asked thatthe case of Magan Lal versus 
Ganesh Prasad now pending in the Court 
of Raja Partab Bahadur, Honorary Magis- 
trate, first class, Allaha‘ad, be either direst- 
ed to be sommitted for trial to the Court 
_of Session, or transferred for trial to some 
other competent Magistrate. From the 
affidavit filed in connection with this ap- 
plication it appears that Magan Lal was 
tried in the Oourt of the Joint Magistrate 
of Allahabad on the complaint of Ganesh 
Prasad cliarging Magan Lal with offences 
under sections 409 and 420 of the Indian 
Penal Code. Magan Lal was acquitted 
after trial by the Joint Magistrate. Hoe 
then obtained sanction from the Joint 
Magistrates Court to proseante Ganesh 
Prasad for having falsely charged him with 
offences under sections 409 and 420 of the 
Indian Penal Code. The case was trans- 
ferred by the Joint Magistrate of Allaha- 
bad to the Court of Raja Partab Bahadur, 
Honorary Magistrate, first class, Allababad, 
and came to his Court on the 21st of 
August 1917, It has been, therefore, pend- 
ing for about four months and is still 
incomplete. The ground urged for trans- 
fer or for the order prayed for is inter 
alia that the learned Honorary Magistrate 
does not know the English language and 
the applicant deponent is put to trouble 
and expense in being made to file transla- 
tions from English judgments into Urdu, 
and that there have been already several 
unnecessary adjournments due to the fact 
that the learned Magistrate begins his 
sittings between 3 and 4 p.m. A further 
contention is raised in the affidavit that the 
Honorary Magistrate has kept the case for 
trial in his Court, although he has no juris- 
diction to try it. I have examined the 
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statement made by the complainant Ganesh 
Prasad when he first made his complaint. 
There is no doubt that he did charge 
Magan Lal with offences under sections 
409 and 420 of the Indian Penal Code. It 
is alleged that that complaint was a false 
one, If so, it was a false complaint of 
these spesific offences, and was, therefore, a 
false complaint falling within the second 
paragraph of section 211 of the Indian 
Penal Code. Criminal prosesdings were 
instituted upon a complaint of an offence 
punishable with transportation for life or 
imprisonment of either description for a 
term which may extend to ten years, If 
the complaint was a false one, of course 
it is clearly to be understood that L commit 
myself to no opinion of any kind as to whether 
the charge was true or false, the charge 
and the criminal’ proceedings ensuing there- 
from were of a very Serious nature It is 
a case whish ought to be tried either by 
a Court of Session or at any rate by a 
Magistrate of considerable experience, and 
it is not a case of the kind that should 
have been sent for trial to an Honorary 
Magistrate who does not appear to have had 
much experience in the trial of oriminal 
cases. I say this because on looking to the 
order-sheet I find adjournments aud sross- 
examinations allowed which are nevor intend- 
ed by law and which should never be 
granted by any Magistrate of experience. 
I find that the complainant was cross-examin- 
ed on four different oscasions, and this is a 
mere sample of the kind of procedure which 
reegsived the sanction of the Honorary 
Magistrate. The more fact that the enquiry 
or so-called trial has lasted for nearly four 
months oalls for the case being removed 
from the Court of the Honorary Magis- 
trate and tried by some one of experience 
in these matters. I understand that all 
the evidence for the prosecution has been 
taken, and [ direct that the case be now 
sommitted for trial to the Court: of Session 
on the charge of instituting or causing to 
be instituted a false ckarge of offences 
under sections 409 and 420 of the Indian 
Penal Oode and, therefore, falling within 
the second clause of section 211 of the 
Indian Penal Code, a case which is triable 
by a Court of Session, Let the record be 
returned. 
Record returned, 
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MADRAS HIGH COURT. 
Criminat Reviston Cass No. 677 oF 
1917, 

Criminal Revision Perrtion No, 586 
or 1917. 

February 14, 1918. , 
Present:—Mr, Justico Abdur Rahim and Mr. 
Justice Napier. 
RAGHUVALU NAICKER—Compratnant— 
PETITIONER 
VErsus 


SINGARAM AND anoraer—Accussp— 


RESPONDENTS. 

Criminal Procedure Code Act (V of 18984, ss. 247, 
259 —Summons case and warrant case tried together 
—Dismissal of case for default of prosecution, effect of 
—Procedure—Penal Code (Act XLV of 1860), ss. 
362, 504, 

On the day fixed for the hearing of a complaint, 
under sections 852 and 504, Indian Penal Code, the 
complainant was absent and the Magistrate passed 
the following order: ‘Complainant absent. Accused 
discharged’: 

Held, that as there was only one case before the 
Court, the Magistrate must be dvemed to have 
acted under section 259, Criminal Procedure Code, 
and that the order did not operate as an acquittal 
of the accused evenin respect of the offence under 
section 862, Indian Penal Code, [p. 518, cols. 1 & 2.) 

Where there a'e two offences complained of, one 
of which is triable as a summons case and the other 
asa warrant case, both arising out of the same 
transaction, the Oourt cannot separate the two, 
applying two kinds of procednre, but should adopt 
the procedure relating to the graver charge, i. e„ the 
warrant case. [p, 518, col. 2.] 

Per Napier, J.—Oniless the Oourt chooses to sepa- 
rate the two offences and take them up, one as a 
warrant case and the other as a summons case, the 
fact that one of the offences complained of and 
tried by him is punishable by six months’ imprison- 
ment orless doss not make that part of the trial 
a summons case. [p. 518, col. 2; p. 519, col. 1] 


Petition, under sections 435 and 439 of 
the Code of Criminal Prosedure, 1898, 
praying the High Court to revise the order 
of the Court of the 3rd Presidensy Magis- 
trale, George Town, Madras, in Calendar Case 
No. 15911 of 1917. 


FACTS of the case appear from the 
judgment. 


Mr. R. N. Atyangar (for Mr, M. Naras 
simham}, for the Petitioner, argued that 
the lower Court was wrong in treating the 


order as an acquittal under the lesser 
charge, Both tbe offences wera to be 
tried together and the order must be 


deemed to have been passed with refer- 
ence to the graver charge. The Magistrate 
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could not, and did not, intend to split up the 
charges at that stage. 

Mr. W. V. Rangasemi Atyangar, for the 
Accused, contended that as if was in the 
Magistrate’s option to try them as two 
separate charges, it must be presumed that 
he did so and so far as the offence under 
section 352 was concerned, there was!an 
acquittal. 

The Crown Prosecutor, for the Crown. 


ORDER. 

ABDUR RAHIM, J.—A complaint was made 
under sections 352 and 504, Indian Penal 
Code, before the 2nd Presidency Magistrate. 
On the date fixed for the case the eom- 
plainant was absent and the Magistrate 
discharged the accused. Thena fresh som. 
plaint was lodged with reference to the 
same transaction before the 3rd Presidency 
Magistrate and he held that so far as 
the offence under section 352, Indian Penal 
Code, was soncerned, the order of the 2nd 
Presidency Magistrate operated as an ac- 
quittal and that the case should be proceeded 
with only with reference to the offence 
under section 504, Indian Penal Code. 
We are asked to consider whether the 
order of the 3rd Presidency Magistrate 
that there has been an acquittal within 
the meaning of the law with respect to 
the charge under section 352 by reason 
of the previous order of the 2nd Presidency 
Magistrate, is right. 

The gase relating to an offence under 
section 35% is a summons sase, inasmuch 
as the punishment for such an offence is 
not more than 6 months’ imprisonment, 
while the case relating fo sestion 504, 
Indian Penal Code, is a warrant case, the 
punishment under this section being more 
than 6 months’ imprisonment. It has been 
ruled in Rajnarain Koonwar v. Lala Tamoli 
Raut (1) that where there are two offences 
somplained of, one of which is triable as 
a warrant case and the other as asummons 
ease, the proper prosedure to be followed 
is that relating to the greater charge, namely, 
that of a warrant case. There is no express 
provision in the Criminal Procedure Code 
with reference tothis matter. The learned 
Judges of the Calcutta High Court apparent- 
ly proceeded on a general principle that 


(1) 110. 91; 5 Ind, Deo. (x. s.) 819 
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the procedure to be followed should be 
that laid down with reference to the 
major charge and not the more summary 
procedure with reference to the minor 
offence. Now the Magistrate under 
section 235 of the Criminal Procedure 
Code is empowered, where more than one 
offence has been committed by a person 
by a series of acts so connected together 
as to form the same transaction, to try 
all the offences at one trial or separately. 
Here the transaction in which the two 
offences are alleged to have been sommitted 
was undoubtedly one and the same and 
the Magistrate could, therefore, try both the 
offences at one trial, 

Then the question is whether he treated 
the case before him as a summons case 
ora warrant case, or as two cases, one a 
summons case and the other a warrant 
case. It seems to me that if he wanted 
to try the two offences together, the case 
would be one and not two separate cases: 
and the punishment which sould be awarded 
against the accused in such a case would 
be more than 6 months’ imprisonment and 
that would bring it within the definition 
of a warrant case. It has been pointed 
out by the learned Pleader for the accused 
that the complainant was absent when 
the case was taken up and he argues that 
it was open to the Magistrate at that 
stage to separate the two charges and try 
them as two different cases, one a summons 
case and the other a warrant ase, and 
that we must presume that he did so 
and, therefore, his order of discharge must 
be taken to amount to an acquittal with 
reference to the offence under section 352 
But the Magistrate passed only one order, 

complainant absent. Accused discharged.” 
If he was, as suggested by the learned Pleader 
for the accused, treating the matter for trial 
before him as two separate cases and 
wanted to deal with the charge under 
section 352, Indain Penal Code, under section 
247 of the Criminal Procedure Code, the 
proper order for him to pass would have 
been one of acquittal, But he did not 
pass acy such order. The order he passed 
was one of discharge, which would be the 
proper one if he treated the case before 
him as & warrant case coming under seg- 
tion 259,. Criminal Prosedure Code, which 
authorises him, in the absence of the com- 
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plainant in a warrant case, to discharge 
the acoused if the offence complained of 
was compoundable. It would prima facie 
be unreasonable to suppose that where 
there are two charges arising out of the 


same transaction the Magistrate would 
think of separating the two, applying 
thereto two kinds of procedure. There 


was one transaction in the sourse of which 
the two offences are alleged to have been 
committed and in such a case the proper 
procedure, ordinarily speaking, is to have 
one trial; and then, as laid down in 
Rajnarain Koonwar v, Lala Tamoli haut (1), 
the case ought to be treated for purposes of 
procedure to be followed as a warrant 
case having regard to the graver charge. 
This rule has been followed in Rallabande 
Sobhanadri, In re (2) bya learned Judge of 
this Court sitting singly and also in Hossein 
Sardar v. Kalu Sardar (3). It is also 
mentioned with approval in Samsudin, In re 
(4), I would, therefore, set aside the order 
of the 3rd Presidency Magistrate in so 
far as it holds that the order of the 2nd 
Presidency Magistrate dated the 27th 
August 1917 amounts to an acquittal of 
the offence under section 352, Indian Penal 
Code. 


NAPIER, J.—I agree. 
there was no summons case before the 
Ond Presidency Magistrate at all. The 
Magistrate took the complaint on his file, 
a number was given to it and he was 
prepared to hear it. The complainant was 
absent and he passed an order which was 
undoubtedly intended to be an order under 
section 259 of the Criminal Procedure 
Code. Itis- therefore, clear to me that he 
was trying the whole case 8s a warrant 
easy. ‘Lhe definition section does not 
speak of summons offences and warrant 
offences but of summons cases and warrant 
cases, and has reference to the caso be- 
fore the Court. Where the Code deals 
with offences it divides them into cognizs 
able and non-cognizable, but where it 18 
dealing with procedure then it speaks not 
of offences but of cases. I am, therefore, 
satisfied that, unless the Magistrate chooses 
to separate the two offences which are 


(2) 29 Ind, Cas. 668; 39 M. 503; 2 L. W. 574; 18 M. 
L. T, 92; (19 5) M. W. N. 546; 16 Or. L. J. 540. 

(3) 29 C. 481; 6 O. W. N. 599. 

(4) 22 B. 711; 11 Ind. Dec. (N. s.) 1056. 


In my opinion 
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complained of and take them up, one as 


a warrant case and the other as a sum-. 


mons oase, the fact that one of the 
offences complained of and tried by him in 


one case is one punishable by 6 months or 


less does not make that part of the trial 
a Summons oase., In this view it seems 
to me that the Magistrate had no option 
but to pass an order undar section 259 
if he desided to disposs of the case and 
that if was not open-to him to apply the 
procedure which is only applicable where 
he isin fact trying a summons case, namely, 
the prosedure under section 247. For 
these reasons I agree with the order pro- 
posed by my learned brother. 
MW. GO. P. 
Order set aside, 


ALLAHABAD HIGH- COURT. 
CRIMINAL APPRAL No ‘873 or 1917. 
February 26, 1918, 
Present:—Justice Sir George Knox, KT., 
and Mr. Justice Walsh. 
MAHA RAM AND OTHERS — APPELLANTS 


VErsus 


EMPEROR —Oppeostre Parry. 


Christian Marriage Act (XV of 1872), s3. 3, 68 ~= . 


+ 


“Professing Christian religion’, meaning of —Act, scope of 

—S 63, applicability of—Christian marrying accord. 

ing to Hindu rites-——Offence ~Interpretation of Statutes 

Pi ae doctrine of, whether applies to Criminal 
w. 


. Per Know, J—The Christian Marriage Act has to. 


be so construed that no case be held to fall within 


it which does not.fail both within the reasonable ` 


meaning of its terms and within the spirit and scope 
of the enactment. No violence must be done to its 
language in order to bring people within it, bat 
ae ad pea = siete that no one is brought 
within it who is not within its ex o 
Meee s express language. ['p, 

It is not competent toa Court to extend the words 
of an enactment by construction. [p. 520, col. 1.1 


The interpretation to be placed upon the words’ 


of section 68 of the Christian Marriage Act must be 
one which harmonises with the context ‘and pro- 
motes in the fullest manner the policy and object 
of the Legislature. [p. 520, cols 1 & 2.] 

The word ‘means’ in section 3 of the Christian 


Marriage Act is an inclusive term and, therefore, no- 


one except a person who professes the Christian 
religion, comes within the purview of section 68 of 
the Act. [p. 520, col. 2; p, 521, col. 1.] 
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A person is not a ‘person professing the Christian 
religion’ within the meaning of Act XV of 1872, 
simply because he is baptised as an infant, when he 
has no possibility of saying to the world what is the’ 
faith to which he belongs, norcan any importance 
be attached to the fact thathe attends a Christian, 
school. The dressing asa Christian, especially in 
the Bhang: class, is not conclusive on the point either, 
[p. 522, cols, 1 & 2.) 

A person cannot be said to profess- the Christian 
religion if at the time of his marriage he performs 
devi ka puja. [p. 522, col. 2.] ; 

Quære.— Whether section 68 of Act XV of 1872 was 
intended to penalise marriages other “than those 
intended to be or purporting to be marriages under 
the Act. -[p. 522, col. 2.] 

Per Walsh, J.—A person, whoon the eve of his 
marriage resists all pressure and persuasion to be 
married as a Christian by a Christian ceremony and 
who, having by birth and connection other religious. 
associations, deliberately decides to marry a sweeper 
according to sweeper rites and does public worship 
to Hindu gods inthe presence of his relatives and 
friends, is not ‘a person professing the Ohristian 
religion’ within the meaning of section 3 of the 
Christian Marriage Act, [p. 522, col. 2.] 

The principle of estoppel has no place in the 
criminal law and the idea of a Christian by estoppel 
is a contradiction in terms. [p, 523, col. 1.] 

The-object of Act XV of 1872 is not to prevent. 
people marrying as they wish, but to enable them 
to protect themselves and their posterity by a law- 
ful and binding marriage if they wish to be married 
as Christians. [p. 528, col.1 ] 

There is no express prohibition preventing a 
professing Christian from doing violence to his faith 
and marrying a non-Christian by a non-Christian 
ceremony. [p. 523, col. 2.] 

Section 68 of the Christian Marriage Act does 
not make it criminal for a professing Christian to 
marry by a ceremony which is void under section, 
4of the Act. [p 528, col. 2.] 

It refers to a class uf persons who solemnize or 
profess to solemnise a Christian marriage under the 
Act not being authorized by section 5 to do so. [p. 
524, col. 1.) 

Criminal appeal from the order of the 
Additional. Sessions Judge, Mainpuri, dated 
the 17th September 1917. 

Messrs, Nihal Ohond and Brleshwart Prasad, 
for the Appellants, 

Messrs, A. E. Ryves (Government Adoveate) 
and R. K. Sorabji, for the Crown. 


JUDGMENT. 

Knox, J.— Maha Ram, who desoribed him. 
self as son of Kallu, by caste a sweeper, 
Mangli son of Sunder, sweeper, and Bachhan 
son of Laig, sweeper, have heen convicted of 
an offence under section 68 of Act No. XV 
of 1872. Inthe caseof Maha Ram section 


. 109 of the Indian Penal Code is to be read 


with section 63 of Act No, XV of 1872. 
The case for the prosecution is that Maha 
Ram is a Christian; that on the 3rd of 
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June 1917 he was married to the 
daughter of one Shib Lal a Bhangi and 
that Bachhan and Mangli were “Mans” or 
so-called priests of the sweeper class who 
solemnised the marriage according to Bhangi 
rites. The assessors gave it as their 
opinion that Maha Ram was not a Christian 
and that therefore nc offence under section 
68 of Act No. XV of 1872 had been 
committed. The learned Sessions Judge, 
however, was of a different opinion. He 
- found the accused persons guilty and 
sentenced them each to undergo rigorous 
imprisonment for a term of one year. 
The appellants have been represented in 
this Court by learned Counsel. The con- 
tention on behalf of the appellantsis that 
section 68 of the Christian Marriage Act 
does not apply; that Maha Ram was not 
a Christian at the time of his marriage; 
and that it is not proved that Bashhan 
~ and Mangli solemnised the marriage. The 
first point, therefore, that arises for con- 
sideration is whether Maha Ram was at 
the time of the marriage.a Christian. 

Act No, XV of 1872 (and specially the 
section concerned, a section imposing what 
may amount to avery sévere punishment) 
has, under the well-known rules for con- 
struction in such cases, to be so construed 
that no case be held to fall within it 
which does not fall both within the reason- 
able meaning of its terms and within 
the spirit and scope‘of the enactment, No 
violence must be done to its language in 
order to bring people within it, but rather 
care must be taken that no one is brought 
within if who is not within its express 
language: London Oounty Council y. Ayles- 
bury Dairy Oompany (1). As Abbott, C. J., 
pointed out in Proctor y. Manwaring (2), 
it is not competent to a Court to extend 
the words by construction. 

Now Act No. XV of 1872 wasan Act 
to consolidate and amend the law relating 
to the solemnisation in India of the 
marriages of Christians, This was the 
legislative intent, and it will have to be 
seen that the interpretation placed upon 
fhe words in this section is one which 
harmonises with the context and promotes 


(1) (1898) 1 Q. B. 106; 67 L, J. Q. B. 24,77 L.T, 
440; 61 J. P. 759. 


(2) (1819) 3 B.& Ald. 145 at p, 148; 106 E. R. 616. 
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in the fallest manner the polioy and ob- 
ject of the Legislature. 

The term “Christian” is interpreted in 
section 3 of the Act and runs as follows: 
“The expression ‘Christians’ means per- 
sons professing the Christian religion.” The 
use of the word means” in this passage 
shows that the definition is a hard and 
fast definition and that no other meaning 
ean be assigned to the expression than is 
put down in the definition: Gough v. 
Gough (3) and Bristol Trams & Oarriage Co. 
y. Bristol Corporation (4). In several sections 
of the Act, as for instance, sections 23, 37, eto, 
another term is used, namely, ` ‘Native Chris. 
tians,” also there is, a part of the Act 
whish is entitled “Marriage of Native 
Christians” and which extends from sec- 
tion 60 to section 65 of Act No. XV 
of 1872. 


Section 3 interprets the expression “Native 
Christian.” The meaning given to this 
latter expression is different from the 
meaning given by the Act to the expression 
“Christian”, It includes the Christian 
descendants of natives of India converted to 
Christianity as well as such converts. If 
the Legislature had contemplated applying 
section 68 to a Christian, 7. e, a person 
professing the Christian religion and had 
wished to comprehend within ita Christian 
descendant of a native of India, it would have 
been easy to provide for this in section 68, 
That no such provision was made sonfines 
section 68 strictly to persons whoat the 
time of marriage were persons professing 
the Christian religion. It is important to 
notice this, as occasionally in the argument 
on behalf of the prosecution an attempt 
was made to contend that section 68 ap- 
plied not only to a Christian but also to 
a Native QOhristian. I am unable to accept 
this contention and I hold that the issue 
which I have to deside is whether Maha 
Ram at the time when he was married 
to the daughter of Shib Lal was or was 
not a person professing the Christian 
religion, Again I repeat the word “means” 
which is to be found in sestion 3 is an 


(3) (1891) 2 Q. B. 665; 60 L. J, Q. B. 726; 65 L. T, 
110; 89 W. R. 693; 55 J. P. 807. 
(4) (1890) 69 L. J. Q. B. 441 at p.449; 25 Q. B. D. 
427; 63 L. T, 177; 38 W. R. 693; 55 J. P. 53, 
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inclusive term and, therefore, no one except 
a person who professes the Christian re- 
ligion comes within the purview of section 68. 

This drives me back upon the necessity 
of deciding who is a person who professes the 
Christian religion. 

I have not been referred to, nor have 
I been able to Gnd, any} precedent which 
lays down clearly what meaningis to be 
attached to the words “profession of 
Christianity”. 

Murray in the Oxford Dictionary, Volume 
VII (1909), interprets it thus:— + 


To affirm or declare one’s faith inoran : 


allegiance to; to acknowledge or formally 
recognise as an object of faith or belief (a 
religion, principle, rule of action, God, Christ, 
a saint, etc.) 

In the case before us we have not to 
deal with a person of an immature age or 
ona who for any reason is unable to give a 
_reasonable account of the faith that he holds, 
e'g. an orphan of tender years ina school, 
ete. For several years Maha Ram has been 
a grown up lad mixing in village in school 
life. There must haye been many oppor- 
tunities for observing and noting what 
he acknowledged or fcrmally recognised as an 
object of faith or belief, and I should expest 
to have been referred to abundant evidense 
on this point. He is the son of one Kallu. 

Regarding Kallu the evidence is that he 
was elected to the position of elder in the 
Presbyterian Church; that he was or- 
dained by the Presbytery ; that he can under 
certain circumstances administer sacraments ; 
that he is a moderator every year; that he 
bas been confirmed; that he sits upon session 
ag sir punch of a local church ; that he was an 
cfficiating elder up to and after the marriage 
of Maha Kam; that he was an outspoken 
preacher ; that he prayed and preached 
Christianity; that he taught Christianity in 
his own village and in adjoining villages ; 
that on one occasion when a Thanedar said 
he would not believe Kallu to be a Chris- 
tian unless he prayed, Kallu offered up 
prayers in public. All this is strong primu 
facie evidence of his having been a person 
who professed the Christian religion. 

The same might be said of evidence given 
regarding Bachhan and Mangli. It does 
go into as many details, but it gives specific 
instances where these men“ professed ” the 
Christian religion. I have gearched in yain 
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for similar definite and specifo information 
in the case of Maha Ram. There is evidence 
which points the other way, for whatever it 
is worth. It seems to me of very little 
value and sol do not go into it, 

The evidence upon this point given by the 
Crown consists of evidence given by ;— 

(1) The Rev. A. W. Moore, 2 Minister of 
the Presbyterian Church and a Missionary in 
sharge of the Mission at Mainpuri ; 

(2) Isa Das, the own brother of Maha Ram; 

(3) Sunder, who says that he became a 
Christian some five years ago; 

(4) Behari; 

(5) The Rev. W. T. Mitchell, Missionary 
at Mainpuri; 

(6) Madan Lal,a petition-writer. 

The evidence of the Rev. A. W. Moore is 
to the effect that Maha Ram is a Christian 
and that Bachhan and Mangli are also 
Christians. When cross-examined as to the 
meaning of this word Mr. Moore says: “ We 
call a man Christian though not confirmed 
or professing the Christian religion; ” further 
on, while saying that Bachhan and Mangli 
had both to his knowledge professed Chris. 
tianity, he does not make the same statement 
regarding Maha Ram. All that he says about 
Maha Ram is that his rame was entered in 
the Baptismal Register, which sacrament was 
apparently administered at the time when 
Maha Ram was a babe 3 years old, that he never 
up tothe time of his marriage told the witness 
that he was nota Christian, and that though 
he has seen him since his marriage he 
has not denied that he isa Christian. 
When the witness on one occasion said 
to him that judging by the clothes he 
wore no one would take himfor a Hindu, 
he laughed and said “no”, The witness got 
Maha Ram entered in the Industrial School 
at Farrukhabad to learn carpentry. He was 
at the school up to within 2 or 3 days of 
the wedding. The school is for Christian boys 
only and witness sent him there asa Christian, 
This is all upon the point. It does not 
appear then fromthe evidence of this wit- 
ness that Maha Ram ever took part in 
Church ceremonies such as prayers and the 
like. 

The next evidence in pointof importance 
is that of Kev. W. T. Mitchell. He baptis- 
ed Maha Ram when bə was 3 years old. 
In his exaąmination-in-shief this witness says 
that Maha Ram when he was in the school 
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at Mainpuri professed to be a Christian ; 
that he took part in church ritual a little 
before March 1915, but the witness does not 
specify what part or what particular ritual. 
In oross-examination this witness says that 
while all the brothers and sisters of Maha 
Ram had been baptized they have, with 
the exception of one brother the witness 
Isa Das, been married according to Bhangi 
rites. They have not strictly adhered to 
the tenets of Christianity. 

Isa Das the brother of Maha Ram gave 
it as his deposition that Maha Ram is a 
Christian. He never knew that Maha Ram 
had renounced Christianity, In cross-exami- 
nation he had to admit that helived apart 
from Maha Ram and thatoneof his sisters 
was married according to Bhangi rites. 

The rest of the evidence for the Crown 
is of little importance. It is, however, 
abundantly apparentfrom it that Maha Ram 
had given it out that he intended to have 
his marriage solemnised according to Bhangi 
rites. Much attempt was made to dissuade 
him and his father from doing this, but 
the persuations were in vain and it appears 
from the evidence of Mr. Moorethat in a 
marriage solemnised according to Bhangi 
rites idolatry takes place and dert ka 
pure or the worship of the goddess dert is gone 
through. 

In brief then if would appear from the 
above evidence that no distinct “profession” 
of the Christian religion is attributed to Maha 
Ram beyond the fact that he dressed as 
a Christian, that when he was at the school 
at Fatehgarh he wrote one or more lettera in 
which he called himself Mahbub Masih, He 
had never been admitted to sacrament and 
according to the witness Moore such admis- 
sion depends upon a confession of faith. 
This Maha Ram has never been shown to 
have -made. His brothers and sisters with 
the exception of Isa Das are all persons 
who have been married with Bhangi rites 
and at such a marriage an open profession 
of idolatry is made before witnesses. 

I am not prepared to hold that a person 
is a person professing the Christian religicn 
within the meaning of Act KV of 1872 
simply because he is baptised as an infant, 
when he has no possibility of saying to the 
‘world what is the faith to which he belongs, 
nor do I attach any particular value to the 
fact that he attends a Christian sehool. 
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The learned Counsel for the Crown wished 
me to hold that a person who took the 
advantages supplied by a Christian school 
was estopped by his conduct from profess- 
ing that he was not a Christian. The 
dressing as a Christian seems also to me 
very far from being conclusive on this point 
especially in a class of persons who belong to 
the Bhangi class. The furthest point urged 
in this direstion by the prosecution is per- 
haps the writing of letters under the title 
of Mahbub Masih; but no letter was produced 
nor was it shown that letters so written 
were atall of a public nature. On the 
other hand we have undoubtedly a profession 
in the ease of his performing devi ka puja 
ab the time of his marriage. Thatact was 
undoubtedly a profession, an act entirely 
inconsistent with I might add repugnant to, 
the view that the person performing it was a 
person professing the Christian religion I 
am not satisfied, therefore, that at the time 
when this marriage was solemnised Maha 
Ram wasa Christian. 

Holding as I do that Maha Ram was 
not a Christian at the time of this 
marriage, it follows that no offence under 
the Act was committed on the 3rd of Jane 
1917, either by the socalled principals 
Managli and Bachhan or by the abettor 
Maha Ram. 

I do not consider it necessary to go 
into the question whether section 68 of 
Act No. XV of 1872 was intended to 
penalise marriages other than those in- 
tended to be or purporting to be marriages 
under the Indian Christian Marriage Act, 
1872. It seems extremely doubtful whe. 
ther it was so, but as I have said before 
the question does not arise for decision in 
this case. 

Wausy, J.—I entirely agree. I should 
hold, apart altogether from the general 
history of Maha Ram to which my brother 
has referred, that when a person on the 
eve of his marriage resists all pressure 
and persuasion to be married as a 
Christian by a Christian ceremony, and, 
having by birth and connection other 
religious associations, deliberately decides 
to marry a sweeper, according to sweeper 
rites, and does public worship to Hindu 
gods in the presence of his relations and 
friends, he is not “a person professing 
the Christian religion.” 
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Mr, „Sorabji contended that Maha Ram 
was estcpped” from denying his Chris- 
tianity, Apart from the fact that the 
principle of estoppel has no place in the 
criminal law, the idea of a “Christian 
by estoppel’ is a contradiction in terms. 

The wider question, as to the real 
ambit of sestion 68 of the Indian 
Obristian Marriage Act of 1872, is really 
involved in what we have desided and I 
propose to state my views abont it for 
the following reasons. The oase for the 
prosecotion was argued mainly upon that 
ground; the learned Sessions Judge who 
decided this case obviously did not like 
it, but felt himself bound to follow the 
decision in Kolandai Velu v. Dequidt (5); 
there has already been a division of judicial 
cpinion on the subject; the question is 


one of public importance; I entertain no. 


doubt upon it,and I think that prosesu- 


tions like the present should be dis- 
gouraged, r 

It is important to consider the scope 
and object of this legislation. It is a 


consolidating and amending Act, replacing 
the English Acts of 1818 and 1851 
relating to marriages in ‘ndia, and the 
Indian Acts of 1852, 1865 and 1866 
dealing with the same subject. These 
were — enabling Statutes providing special 
conditions appropriate to the special 
circumstances and difficulties which are 
likely from time to time to confront 
those in India who wish to be married 
by Christian marriage. The history of 
the legislation shows that doubts had 
arisen as to the validity of certain mar- 
riages, and it was clearly intended to 
facilitate such marriages and to validate 
them and at the same time to guard 
them by strict requirements. The legisla- 
tion -ig not unlike tbe Foreign Marriages 
Act in England. The object of the Act 
13 not to prevent people marrying as 
they wish, but to enable them to protest 
themselves and their posterity by a lawful 
and binding marriage if they wish to be 
married as Christians. The Act is to be 
called the Indian Christian Marriage Act, 


5 a 664; 40 M, 1030; 33 M. L. J. 118; 
3 L. W. 126; 22 M. L. T, 163; (1917) M. W. N, 589; 18 
Or. L, J, 840 (F. $.) ` ee l 
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and, in my opinion, it deals with Christian’ 
marriages and Christian’ marriages alone, 
In future such marriages can only be 
lawfully effected under this Act. If they 
are not solemnized by one of the persons 
described in section 5, they are made 
void by section 4. The Aot does not 
prohibit even a professing Christian from 
marrying otherwise than under the Act 
if he wishes to do so. 

We, therefore, start with this that there 
is no express prohibition preventing a 
professing Christian from doing violence 
to his faith and marrying a non-Christian 
by a non-Christian ceremony. His marriage 
may not be valid by English Law as a 
Christian marriage in India, but it is not 
forbidden to him, It would-be a startling 
result of this Act, if such a person being 
free to choose and not prohibited from 
marrying otherwise than by a Christian 
marriage, should find himself liable to 
transportation for abetting the person 
who marries him. 

An analysis of Part VII of the Act, 
which deals with penalties, showa that 
such penalties are in the main directed 
against the offence of either one party or 
the other, or the officiating celebrant, or 
the official who may lawfully authorize the 
celebrant, wilfully and falsely doing some 
ast in pretended pursuance of the Statute 
which probably wonld, and certainly 
might, render the whole proceeding invalid. 
Omitting section €8 for the moment, 
every other offence dealt with is an act 
done whish the Act requires to be done, 
and which is done either by a person 
lawfully authorized but by unlawful means, 
or by lawful means by an unauthorised 
person. 

Turning to section 6S it is to be noted 
that the section does not make it criminal 
for a professing Christian to marry by a 
ceremony whioh is void under section 4. 

It is confined solely to the persons who 
solemnize the marriage, and the Ast 
makes it criminal for a person to solemnize 
a marriage who is not authorized by 
section 5 to do so, But section 5 only 
authorizes persons to solemnize Christian 
marriages, and nobody ean solemnize Christian 
marriages in India who is not authorized 
by that section. Section 5 itself uses 
the word “Marriages” in the widest possible 
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sense. “Marriages”, it enacts, may be solem- 
nized in India,” by certain specified persons. 
But this does not mean that no other 
marriages may be solemnized in India. That 
would be an impossible contention. It must, 
therefore, mean “Marriages under this Act,” or 
in other words “Christian marraga”. I 
read section 68 therefore as referring to a 
class of persons, namely, those who solem- 
nize or profess to solemnize a Christian 
marriage under this Act, not being authoriz- 
ed by section 5todoso. I cannot believe 
that the Legislature could have intended 
to sweep into the net of the eriminal 
law, through an indirect piece of legis- 
lation by referense, not only every profess- 
ing Christian who chooses notto be married 
as a Christian, but every non-Christian 
whom such persona might marry, and every 
non-Christian who took part in the solem- 
nisation or celebration. This would be con- 
trary to the ordinary mode of interpretation 
of a Statute, and would produce far-reaching 
and almost ludicrous results. I do not think 
the question turnsupon.the word “solem- 
nize” so much as upon the object and 
scope of the Act. Theocase of Quesn- Empress 
y. Paul (6) decided inl896 turned on the 
word “solemnize”. The Sessions Judge had 
acquitted on the ground that the part taken 
by the Hindu priest did not amount to solem- 
nisation. He seems to me to have been 
feeling for a way of evading the construction 
of the Aot now contended for and to have 
seized on the word ‘‘solemnisation”. The 
Appellate Oourt disagreed, but I think their 
minds were diverted from the real difficulty. 
They went on to hold that the contracting 
parties themselves ought to have been 
convicted, of abetmant. As I have said, 
this is a startling result, and satisfies me 
that there must be a fallacy in the 
reasoning which reaches it, I have oarefully 
considered. the recent case of Kolandai Velu 
v. Dequidt (5) desided by the Chief Justice 
and two Judges on a reference by Mr. Justice 
Napier. I cannot agree with it. I see 
no answer to the reasoning in Mr. Justica 


Napier’s referring order, while the Chief 
Justice slips into an apparent error. ‘Section 
68,” he says “merely provides a penalty 


for solemnizing or professing to solemnize 
such a marriage contrary to the provisions 
of the Act.” This is not so, It provides 


© (6) 20 M. 12; 1 Weir 820; 7 Ind, Dec. (N 3.) 9. 
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a penalty for any person who does 
under section 5 what he is not authorized to 
do, namely, solemnize a Christian marriage. 

Mr. Sorabji urged that the intention of 
the Legislature was clear. They did not 
want the country flooded with void mar- 
riages with all the incidental evils as 
to illegitimate children and‘ questions of 
property and inheritance. This result would 
be equally produced by a state of gon- 
eubinage not regularized by any form of 
marriage, and the interpretation contended 
for might be said rather to encourage 
concubinage, On the other hand, as was 
pointed ont by the Government Advocate 
who appeared at our request so that the 
view of Government might be presented to 
us,the Madras High Court in 1910 held that 
such a marriage as the present may be valid by 
Hindu Law if a custom is established govern- 
ing such marriages. See Muthusam: Mudaliar 
y. Masilamanit (7). In that case the bride was 
a Roman Catholics, She removed the cross 
from her neck, and her forehead was smeared 
with holy ached by a Brahman priest The 
trial Court spoke of ` ‘the prevalance of the 
practice of Hindus marrying Christian girls 
according to Hindu rites and such girls after 
their marriage following the Hindu religion ” 
The validity of the marriage was upheld by 
the Madras High Court. Thisseems to mean 
additional ground for differing from the 
decision of the so-called Madras Fall Benoh 
in Kolandai Velu v. Dequidt (5). The result 
seems that, at present according to the law 
in Madras, a valid Hindu marriage may 
be a criminal offence, both on the part of 
the principals and on the part of those 
who celebrate it. I cannot accept this 
consequence, which illustrates very foroibly 
the importance of holding to the prinoiple 
which my brother Knox has reiterated, of 
not straining a criminal enactment beyond 
what is included in its express terms. 

By tHe Cogkt.—We admit this appeal. 
We find Mangliand Bachhan not guilty of 
the offence charged, t. e., an offence under 
section 68 of Act No XV of 1872, and 
Maha Ram of abetment of the aforesaid act 
and direct that they be released. We under- 
stand they were permitted to give bail; if 
they did give bail, the bail-bonds will be dis- 
charged. 


Appeal allowed. 
(7) 5 Ind. Cas, 42; 33 M, 342; 7 M. L. T.17; 20 M, 
ah 
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PUNJAB CHIEF COURT. 
CRIMINAL Revision No. 1335 or 1917. 
March 15, 1918. 
Present:—Sir Henry Rattigan, Kr., Chief 
Judgé, and Mr. Justice Wilberforce. 
AHAD SHAH—Paetitioner 
versus 


EMPEROR— RESPONDENT. 

Press and Registration of Books Act (XXY of 1867), 
s,6~ Refusal of District Magistrate to authenticate 
declaration—Proceedings, whether judicial— Revision— 
High Court, power of interference of. 

A District Magistrate, in ucting or purporting to 
act under section 6 of Act XXV of 1867, cannot be 
said to exercise jurisdiction asa Court, Criminal or 
Civil, nor can his proceedings be said to bein any 
sense judicial, [p. 527, col. 2. 

Where, therefore, a District Magistrate refused to 
authenticate a declaration under section 6 of the 
Act: 

Held, that the proceedings of the Magistrate 
were purely ministerial and the Chief Court had no 
power lo interfere with his proceedings. [p. 527, 
col, 2. 

Annie Besant v. Emperor, 37 Ind. Cas. 607; 39 M. 
1164; (1916) 2M. W. N. 497; 4 L. W. 625; 32 M. L. J. 
151; 18 Cr. L. J. 289, followed. 


Petition, under sections 433 and 439 of 
the Criminal Procedure Code, for revision 
of the order of the District Magistrate, 
Lahore, dated the 7th August 1917, refusing 
to accept the declaration made by the 
petitioner under sections 5 and 6 of the 
Press and Registration of Books Ast of 
1867. 

FACTS appear from the judgment. 

The Hon’ble Mr. Fazl-s- Husain (with him 
Mr. Ghulam Rasul), for the Petitioner, said 
the Observer Press was originally started at 
Ludhiana in 1894 and Khwaja Ahad Shah 
was keeper of the press from the very 
beginning. In 1895 the press was removed 
to Lahore and Khwaja Ahad Shah conti- 
naad to be the keeper, but the printer was 
another man who was also the manager. 
In 1917, the services of this manager were 
dispensed with. Section 3 of Act I of 
1910 provided that if the keeper of a 
press became the printer, if was not neses- 
sary for him to deposit a security. Khwaja 
Ahad Shah, in making the recent declaration 
before the District Magistrate of Lahore 
described himself as keeper of the press 
and Counsel contended that under Act XXV 
of 1867 the Magistrate had no business 
to refuse to authenticate his declaration. 

Counsel proceeding, said the Magistrate’s 
function was a ‘judicial’ one. 
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[Rartican, C. J., asked if Counsel had any 
authority on the point. So far as was 
apparent, the Act itself did not say so 
specifically. | 

That might be so, but was it likely that 
the Legislature should have ictended that 
a valuable right vesting in the keeper of 
the press should be taken away by the 
executive, and there should be no authority to 
look into their action? 

[Rarrigan, C. J.—The question was whe- 
ther the High Court had any jurisdiction, | 

Act XXV of 1&67 having made a provi- 
sion that a “Magistrate” shall authenticate 
a declaration, would the Legislature leave 
the matter to his pleasure? The later Asts 
had not left the control entirely in the 
hands of the executive. Was it likely that 
as far back as 1867 the Legislature should 
have omitted to make any suoh provision P 

[Rattigan, C. J.—The question was one 
of fact. There was the Seditions Meetings 
Prevention Act, for instance, under which 
power was vested in the District Magis- 
trate to prohibit meetings and there was no 
provision to enable the High Court to 
revise that order. | 

The penalty came only under section 6 of 
that Act, where a judicial check was provided. 

[Rartiaay, C. J.— But if a meeting was 
stopped the Court could not interfere. | 

[Mr. Petman, for the Crown, said the Act 
vested the authorityin the District Magis- 
trate, a Magistrate of the First Class and the 
Commissioner of Police. | 

Mr. Fazl-1- Husain said the Magistrate was 
a judicial officer. His only doubt was re- 
garding ihe Commissioner of Polise, 

Mr. Pefman.—The Magistrate was the 
equivalent in the mofussil of the Commis- 
sioner of Police who acted in the Presidency 
Towns. 

[Rarrigan, C.J.—That was exactly the 
point—whether the Court had the power 
to revise the order or must leave it to the 
executive authories. 

i Mr. Petman,—-The Court had no jurisdic- 
ion. 

Mr. Fael-i- Husain said he was afraid it 
was rather the executive way of looking at 
the matter. Ifthat was so, the executive 
could close down every press. 

[Rattigan, C. J.—That might be so in 
theory, but in practice it was almost un. 
thinkable that the executive would take the 
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responsibility of shutting down every 
press. į 

Counsel 
point. 

[Ratrican, C.J.—There were no authori- 
ties on the point, | 

There were. 

[Ratiigan, C. J., said the point Counsel 
took up was that the word ‘Magistrate’ 
imported that the proceedings were judicial. | 

That was so. What be urged was that 
here the enactment gave no discretion to 
the Magistrate but was imperative that the 
Magistrate “shall” authenticate the de- 
claration. 

[Rartiaan, C. J.—But the question was 
whether this Court had jurisdiction to inter- 
fere in this caseor not. The difficulty vas 
there were no authorities on the point, | 

[Mr, Petman said the Court had no 
jurisdiction and the case could not go on. 

There were no direct authorities but there 
were some which had a bearing on the matter. 

Counsel said the question was whether 
the function to be exercised by the Magis- 
trate was a judicial or an exeoutive one, 
The test as to whether the proceedings 
were judicial was laid down in Ohanan v. 
Emperor (1), where it was held that 
“judicial proceedings” were proceedings in 
which evidence might be legally taken on oath. 

Counsel referred to the proceedings then 
going on in Madras in connection with 
the “New India” newspaper, where Mr. 
Telang who was alleged to have severed 
his connection with the journal as its printer 
had been summoned to make an affidavit. 

[Ratriegan, C. J.—The astion taken in 
Madras was not binding on the Punjab 
Chief Court. | 

This was true but their Lordships could 
consider the fast. 

Counsel next referred to Ilam Din v. 
King-Hmperor (2), wherein it was held that 
sections 435, Criminal Frocedure Code, did 
not limit the revisional jurisdiction of the 
Chief Court to judisial proceedings, so in 
the present proceedings the Court had 
power’ to revise the order of the ' District 
Magistrate of Lahore as if was the order of a 
‘Magistrate. 


(1) 5 Ind. Cas. 257; 1 P, R.1910 Cr; 8 P. W. R. 
1910 Or; 161 P. L. R. 1910; 11 Cr. L. J. 90. 

(2) 9 P. R. 1908 Or; 29 P, W. R. 1908 Cr; 8 Cr, L. 
J. 260. 


said it was a very important 
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Counsel next cited Queen-Hmpress v. 
Tulja (8), wherein it was held that an 
inquiry was judicial if the object was to 
determine «a jural relation. The very 
fact of authentication by a Magistrate 
created a jural tie between him and the 
community, as the very fuck of authenti- 
cation made the declarant prima facie liable 
to the community for all that appeared in 
his paper. Counsel said there were two 
parties between whom the matter was to be 
settled, the keeper of the press and the State. 

Mr. Petman, Government Advocate, for 
the Crown, said the history of the case was 
interesting and had an important bearing 
on the matter. The printer was one Nizam- 
ud-Din, who left the press. Then Barkat Ali, 
Editor of the paper, applied for declaration and 
he was required to give security. It was to 
get over this that Ahad Shah came for- 
ward to say:| “Iam the printer.’ He had 
always lived at Ludhiana. He knew nothing 
of printing and did not know the language 
in which the paper was printed. 

[ Mr. Fazl-2-Husain.—Mr, Petman was going 
on the merits. ] 

Mr. Petman said that the merits had a 
bearing, 


[Mr. Fazl-?-Husain.—Mr. Petman could 
not go beyond the file. | 
The facts could be easily proved. The 


record in the Deputy Commissioner’s Court 
would bear him out. 

(Mr. Fazl-t-Hucain.—Let that record be 
brought in by all means but reference could 
not be made to it without putting it in. | 

He asked if Mr. Petman admitted the 
jurisdiction of the Chief Court. | 

[Rattiean, O. J., asked ifthe Government 
Advocate admitted the jurisdiction. | 

Mr. Petman said there was no question 
regarding the exercise of functions by the 
Officiating District Magistrate of Lahore, 
but he did not admit the jurisdiction of 
the Chief Court. The case-law not exactly 
on this point but having a bearing on it 
was to bə found sollected under gestion 
435 in Sohoni’s Criminal Law. MTheact of 
authentication was merely an executive or 
ministerial function which the Government 
had vested in an officer, who thus exercised 
civil fanctiong and not magisterial. For 
instance,a Magistrate might We authorised to 
issue dog licenses, but here he had nothing 


(3) 12 B. 33; 6 Ind, Deo, (N. s.) 569, 
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to decide, It was not a judicial function at 
all, Tbe applicant made no attempt to go to 
the Commissoner or the Lieutenant- Governor. 

Mr, Fazl-i- Husain, in replying, said Mr. 
Petman had contended that the authentication 
of the declaration “was merely a sivil fune- 
tion. Section 7 showed that the declaration 
was to be kept in the sustody of the Court 
and a copy thereof was to be furnished when 
required with .the stamp of the Court. The 
Magistrate’s positionas Court’ was recognized 
by the Act iteelf. 

[Rarrgan, ©. J. said the Act provided 
that one copy of the original was to be 
kept by the High Court or the principal 
Court of civil jurisdiction and another by the 
Magistrate. | 

He did not think either the Chief Court 
or the District Judge's Court kept these 
copies. Besides the scopy was to be au- 
thenticated with the official seal of the 
Court. What did it mean, he asked, but 
that the seal was the seal of the Magistrate 
as such ? 

Counsel said he wanted to explain why 
they did not go up to the Commissioner or 
the Lieutenant-Governor. The reason was 
that they then belisved,as they still did, 
that it was not an executive matter at all; 
otherwise they would have had no hesitation 
to go up to those authorities. 

[Rarrigan, O, J.—We understand it was 
because you believed that the Magistrate 
was exercising judicial functions and that 
consequently the High Court had power to 
revise. | 

Mr, Fazl-i-Husoin said it was so. 

{Ratrigan, O. J., asked Counsel to leave 
the difficult point to them for desision. | 

JUDGMENT.—This is an application 
for revision of the order of the District 
Magistrate, Lahore, dated 7th August 1917, 
refusing to accept a declaration by Khwaja 
Ahad Shah, which was fendered by him 
to the District Magistrate under section 4 
of Act XXV of 1867. 

In the grounds for revision it is stated 
that on the 20th June 1917 the petitioner 
made and subscribed a declaration as the 
printer and publisher of the “Observer” 
periodical, Lahore, and that the District 
Magistrate acted in contravention of the 
express provisions of section 6 of Act 
XXV cf 1867 by refusing to ascept a 
declaration which under that section he 
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was bound to authenticate by his signature 
and official seal. 

It is objected that this Court has no 
power to revise the said order, inasmuch 
as it was one passed by an _ executive 
officer in his executive capacity. In our 
opinion this objection must prevail. It 
cannot be said that the District Magistrate 
in acting or purporting to act under gec- 
tion 6 of the Act was exercising jurisdis- 
tion as a Court, criminal or sivil, or that 
his proceedings were in any sense judicial. 
It may be that under section 6 of the 
Act the Magistrate has no power 
to refuse to accept a declaration made 
and subscribed in the manner provided by 
sections 4 and 5, but if his proceedings 
were merely ministerial and not jadisial, 
the fact that he acted in excess of his 
jurisdiction or that he wrongly refused to 
exercise powers which he was bound to 
exercise upon application made to him, 
would not give this Court power to inter- 
fere with his proceedings. Our conclusions 
are supported by the judgments delivered 
by the learned Judges of the Macras High 
Court in Annie Besant v, Emperor (4). We 
accordingly hold that we have no jurisdiction 
to entertain thie petition which is, therefore, 
rejected. 

Petition rejected. 


(4) 37 Ind. Cas. 607; 39 M. 1164; (1916) 2 M. W 
N. 497; 4 L. W. 625; 82 M, L. J. 151; 18 A L. J. 239, 





i MADRAS HIGH COURT., 
OURIMINAL Revision Case No. 733 op 
1917. 

(Crrminan Reviston Permios No. 583 op 
1917). 
February 26, 1918. 
Preaent:—Mr. Justice Abdur Rahim and Mr 
Justice Napier. 
In re ANNASAMI NADAVAN AND OTHERS 
ra 1 py Agousnp—Penrrioxers, 
rimina POCERUTrE ode 
413— Joint trial of several P a Aas 
award of—Appeal by persons sentenced to dapealable 


terms~—-Right of representation of accused sentenced to 
sahil tial a 

n an appeal under section 408 of the Crimi 
Procedure Code by some of the a pa wan 
awarded appealable sentences in a trial in which 
the other accused are awarded non-appealablo 
sentences, it is not competent te the latter io have 
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their case examined as if an appeal lay in their 
cage as well. 

Venkatakrishnayya, In re, 39 Ind, Cas. 294; 31 M, 
L. d. 837; 40 M. 594 18 Cr. L. J. 454 and Urumea 
Mudali, Im re, 23 Ind. Cas. 739; 16 M. L. T. 33; 15 Cr, 
L, J. 871, followed. 

Petition, under sections 435 and 439 of 
the Code of Criminal Procedure, 1898, 
praying the High Court to revise the order 
of the Court of Session of the 
Trichinopoly Division, passed in the Criminal 
Appeal preferred against the judgment of 
the Court of the Sub-Divisional Magistrate, 
Trishinopoly, in C. V. No. 94 of 1917. 

FACTS appear from the judgment. 

Mr. E. L. Thornton, for the Petition- 
er, argued that though there was no right 
of eppeal for his client under section 413, 
Criminal Procedure Code, yet the effect of 
the Appellate Court’s decision in the case 
of the co-accused who were convicted of the 
same offence and were given an appealable 
sentence shosld enura for his benefit as well. 
Petitioner had a right that the evidence against 
him should be examined. The argument 
was sought to be supported on the analogy 
of proviso (b) to section 408. 


Mr. P. R. Narayanasamz Ayyar, for the 
Publis Prosecutor, for the Crown, argued that 
the language of section 413 was express and 
mandatory and debarred aright of appeal 
in cases covered by it. 

ORDER.—The first contention of Mr. 
Thornton is that, though in this case the 
sentences of the petitioners are such that no 
appeal would lie in their behalf, by reason of 
the fact that they were tried with some 
other persons who received appealable 
sentences and preferred an appeal therefrom 
to the Sessions Judge, he was bound to 
examine the case of the petitioners also, 
as if an appeal lay in their case as well, 
We do not think that there is any support 
in the Criminal Procedure Code for such 
a contention. Section 408 says that when 
a person has been sonvicted by a First 
Glass Magistrate, he may appeal to the 
Court of Session, but section 413 lays 
down that there shall be no appeal by 
auch a person if the sentence passed is 
imprisonment nof exceeding one month or 
a fine not exceeding Rs. 50. Mr, Thornton’s 
argument is based upon proviso (b) to 
section 408 which says when in any case 
an. Assistant Sessions Judge or a Magis- 
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trate specially empowered under section 
30 passes- any sentence of imprisonment 
for a term exceeding four years, or any 
sentence of transportation, the appeal 
shall lie tothe High Court.” It is contended 
that in such a case an appeal would: lie 
not only on behalf of the persons who 
have received the sentences mentioned in 
proviso (c), but alsoon behalf of other 
persons who were tried along with them, 
though the sentence passed in their case 
might be less than that specified in the 
proviso, We are not at all satisfied that 
this is what is meant by the proviso. 
But supposing it is, we do not see how 
it bears out the proposition put forward 
in this case. The language of section 413 is 
express and perfectly clear to show that 
in the cases covered by it, there shall 
be no appeal, and the first paragraph 
of section 408 which specifies the Courts 
to whioh the appeals of certain convicted 
persons will lie does not speak of any 
‘sase’, but of the persons convicted. No 
ruling of this Court or of any other High 
Court has been cited to us which bears 
out the contention on behalf of the peti- 
tioners. On the other hand there are 
rulings of this Oourt reported as Venkata- 
krishnayya, In re (1) and In re Uruma Mudali 
(2), which support the contrary proposition, 
The interpretation of the law in those cases is 
also in accordance with the practice of this 
Court, and so far as we are aware of the other 
High Courts as well. See Reg. v. Muliya Nana 


.(3) aad Reg. v. Kalubhat Meghabhai (4), which 


are referred toin Venkatakrishnayya, In re (1), 
The only other contention raised before 
us relates to the sentences of the acensed 
Nos. 8and 9. They have been sentenced 
to rigorous imprisonment for a month each 
of the offences of which they were found 
guilty, namely, criminal trespass, rioting 
and hurt. We are unable to say that the 
sentences are too severe, The petition is 
dismissed. The aconsed, if on bail, will sur- 
render to their bailand serve out the remain- 
ing portions of their sentences. 
M.O. P, 


Petition dismissed. 
(1) 39 Ind. Cas. 294; B1 M. L. J. 837; 40 M. 591; 
18 Cr. L. J, 454, 
tee 28 Ind, Cas. 739; 16 M. L, | 83; 15 Cr. L, J. 
(3) 5 B. H. O. R. 24 Cr. 
(4) 7B, H, C. R, 35 Cr, 
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ALLAHABAD HIGH COURT. 
Seconp Civit Appeat No. 757 or 1916. 
March 6, 1918. 

Present: —Mr, Justice Tudball and Mr. Justice 
Atdul Raoof. - 

“MITHAN LAL-— PLAINTIFF— APPELLANT 
versus 
CHHAJJU SINGH—Deranpant— 
RESPONDENT. 

Mortgage, usufructuary—Lease given by mortgagor— 
Sale of equity of redemption—Ew-proprielary rights— 
Rent, liability to pay—Agra Tenancy Act (II of 1901), 
s. 10—U, P. Land Revenue Act (IIT of 1801), s. 36. 

The defendant gave a usufructuary morgage of his 
zemindart to the plaintiff, who on the same date gave 
a lease of the same, to last during the term of the 
mortgage, to the defendant, who remained in posses- 
sion as thekadar paying rent to the plaintiff under 
the lease. The rent having fallen into arrears, the 
plaintiff sued defendant, obtained a decree and caused 
the equity of rédemption to be sold in execution. The 
plaintiff’s mortgage was notified at the time of sale. 
No application “for mutation of names was made and 
the record stood as it was at the datë of the mortgage. 
The plaintiff again sued the defendant for arrears of 
rent for a period partly prior andpartiy subsequent to 
the date of the sale of the equity of redemption. The 
defendant denied his liability for the latter period on 
the ground that as his equity of redemption had 
been sold, he had become an ex-proprietary tenant 
and that as no rent had been fixed by the Collector 
under section 86 of the U. P. Land Revenue 
Act, he was not liable to pay any rent in respect of 
that period: 

Held, that so long as the mortgage subsisted, the 
defendant was a thekiday under his lease and as 
such liable to pay the rent stipulated for in the lease, 
whether or not he also became an ex-proprietary 
tenant of the zemindari. [p. 580, col. 1.] 

Second sppeal from a decree of the District 
Judge, Meerut, modifying that of tbe 
Assistant Collector, First Class, Buland- 
shahr. 

Mr. Sital Prasad Ghosh (with him Mr. 
Uma Skenkar Bajpai), for the Appellant. 

Mr. Haribans Sahai, for the Respondent. 

JU DGMENT.—This is a plaintiffs appeal. 
‘The facts out of which it has arisen are 
briefly as follows:—The defendant was the 
owner of a certain z:mindari share, the area 
of which was some 13 bighas odd. On the 
23rd of July 1908, he gave a usufructuary 
‘mortgage of this zemindari to the plaintiff. 
On the same date the plaintiff gave hima 
lease of the same zemindari share on payment 
of a sum of Rs. 70-14-0 per annum plus 
Rs. 23-11-0 Government demand, ec. The 
defendant remained in possession as thekadar 
‘paying his rent tothe plaintiff under the 
‘lease. On the 26th of June 1912, the 


plaintif sued him on the basis of that agree- 
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ment for, arrears of rent and obtained a 
decree and in execution of his decree for the 
arrears of rent due under the lease, he attach- 
ed and put to sale the defendant’s equity of 
redemption. This-was sold onthe 2)th of 
March 1918, and „was purchased by one 
Bhuttu Mal. At ‘the time of the sale the 
plaintiff's mortgage and one other mortgage 
were also notified. The prise paid for the 
property at the sale was Rs. 40. Bhattu 
Mal did not apply for mutation of names and 
the Government resord still stands as it was 
on the date cf the original mortgage. The 
plaintiff has now, on the basia of the lease, 
sued his thekadar, the defendant, for the rent 
for a period which. commenced prior to the 
20th of March 1913 and runs up toa date 
subsequent to tbat edate. The defendant in 
his written statement merely pleaded that 
be was liable for the rent up to the 20th of 
Maroh 1913, but that for the period sub- 
sequent to that he was no longer liable under 
the lease because his equity of redemption 
had been sold and purchased by Bhuttu Mal. 
The Court of first instance in the course of 
its judgment made the remark that “the 
mortgagor’s right to redeem had been put 
to ancticn by the plaintiff-decree-holder 
who had purchosed- it for Bhuttu Mal on the 
20th of Maroh 1913.” It is quite clear that 
the defendant had nowhere pleaded that 
Bhuttu Mal was the benamidar of the plaint- 
iff or that Buttu Mal had purchased tha 


property for and on behalf of the plaintiff. 


There was no issue on this point. There was 
no allegation or denial, no evidence and no 
finding. The Court of first instance held 


‘that the purchase by Bhuttu Mal of the 


defendant’s equity of redemption did rot 
affect the case at all, that the lease subsisted 
and that the defendant was liable under the 
lease, Itaccordingly decreed the sait. The 
lower Appellate Court on the defendant’s 
appeal has held that after the 20th of March 
1913 the defendant became the ex-pro- 
prietary tenant of the land because the equity 
of redemption had been sold; that he was 
entitled to take up his position as an ex- 
proprietary tenant and as no rent had been 
fixed, he was not liable to pay any rent for 
the oariad subsequent to the 20th of March 
1913. The plaintif appeals. 

It is quite clear to us thatthe Judge of the 
Court below has misunderstood the nature of 
tho plaintifs claim. Itis based on the thela 
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which was given to the defendant on the 28rd 
of July 1208. We will assume that the defend- 
ant is the ex-proprietary tenant of the land. 
He is equally a thekadar under the contract 
of the 23rd of July 1908. If the period of 
that contract has come to an end, then of 
course the plaintiff’s claim must fail, because 
the theka no longer subsists, but so long 
as the theka subsists the plaintiff is entitled 
to recover from his thekadar the rent which 
the latter has agreed to pay. He may, as 
an ex-propristary tenant, be a tenant of the 
land under himself as thekudar. Ifthe theka 
had been given to an outside person, there 
is no question that so long as it subsists the 
thekadar would be liable for the rent. The 
lower Court inits judgment has stated that 
Bhuttu Mal appears to have been a benamidar 
for the plaintiff. It has, however, come to 
no decision on the point, nor could it do so, 
for the simple reason that the issue had 
not been raised, no evidence taken upon it, 
and there had been no decision on it. 
The point would have been material if 
it had been raised, because the lease was 
to subsist only so long as the mortgaga 
‘subsisted. If the defendant had pleaded 
and had proved to the Court that the mort- 
gage had come to an end, then the plaint- 
iff's claim would have failed, but he is 
not allowed to raise a question of fact in 
‘gecond appeal on which there were no 
pleadings, on which there was no issues and to 
which no evidence was directed. The oase 
‘must be decided on the assumption, right or 
“wrong, that the mortgage still subsists and 
‘that Bhuttu Mal is the owner of the equity of 
redemption which was purchased in his name. 
‘This being so, the lease must still subsist 
‘and whether the defendant he or be not 
_the ex-proprietary tenant of the land, he 
is liable as thekadar to his lessor. In this 
‘view we must allow the appeal, set aside 
‘the decree of the lower Appellate Court 
‘and restore that of the Court of first 
‘instance. The plaintiff will have his costs 
in all Courts. The Court of first instance 
granted the plaintiff a decree for what it 
has called “usual interest.” This interest 
will run from the date of the suit up to the 
date of realization, and atthe rate of 6 per 
sent, per annum simple. 
Appeal allowed. 
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PUNJAB CHIEF COURT, 
Seconp Civiu Appears Nos, 2921 anp 2922 
or 1916, 

July 12, 1917. 

Present:—Mr. Justice Leslie Jones. 
HOTU RAM AND ANOTAER— PLAINTIFFS — 
APPELLANTS 
VETSUS 
SUKHA RAM AND OTHERS — DEFENDANTS — 


RESPONDENTS. 

Custom — Alienation by widow — Necessity— 
Husband's debts—Debts incurred by widow for main- 
tenance—Antictpation of immediate wants, 

A widow is justified in alienating property to 
pay her deceased husband’s oreditors and to raise 
money for her maintenance. The alience is not 
bound to see to the application of the money. [p. 530, 
col. 2; p. 531, col. 1.] 


Second appeal from the decree of the 
District Judge, Mianwali, dated the 27th 
July 1916, affirming that of the Subordinate 
Judge, 2nd Class, Bhakkar, dated the 29th 
October 1915, decreeing the suit, 


The Hon'ble Pandit Sheo Narain, for the 
Appellants. 


Bhagat Gobind Das, for the Respondents. 


JUDGMENT.—This jadgment deals with 
Civil Appeals Nos. 2921 and 2922 of 1916. 
The District Judge has dismissed suits by 
the uncles of one Hukam Chand deceased, 
challenging a sale anda mortgage by his 
widow for Rs, 200 and Rs. 600 respec- 
tively. 


Hukam Chand died in April 1910 and 
the plaintiffs seized such parts of his pro- 
perty as was not mortgaged. It has been 
found as a fact that the widow, who had 
three female dependants, had nothing to live 
upon and that she was not assisted by her 
husband’s reversioners. 


In the deed of sale of a tumbledown 
house which was effected on 27th September 
1911, the necessity alleged was that of 
paying certain of Hukam Chand’s creditors. 
The plaintiffs say that they paid some of 
those debts, but they did not show that 
they had paid any of them by 27th Septem- 
ber 1911, and the oreditors may well have 
been pressing the widow. The debts certain- 
ly existed. The alienee was not bound to 
see to the application of his money, and 
the alienation was nonetheless for necessity 
if the widow found that she had to apply 
the sum of Rs. 200 to defray the expendi- 
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ture on bare livelihood of herself and her 
dependants, 

In the mortgage which is dated 10th 
March 1913, she recited the fact that the 
sum borrowed, Rs. 600, was required to pay 
a bill which she had already run up with 
the alienee and for her expenses of living 
and was, if she did not require quite the 
whole sum borrowed, to defray debts already 
incurred; it is obviously impossible to sell 
immoveable property piecemeal month by 
month to pay current bills, The bulk of 
the money must have been already required, 
and if there was any anticipation it was 
for immediate wants. I do not think that 
there is any question of prinsiple involved 
in these cases, and it appears to me that 
there is no real ground for second appeal. 
Fateh Singh v. Nanak Chand (1), which 
is quoted by Connsel for the appellants 
with regard to. the sale, is nob a parallel 
case. 

The appeals are dismissed with sosts. 


Appeals dismissed. 
(1) 9 Ind. Cas. 927; 20 P. W., R. 1911. 


ALLAHABAD HIGH COURT. 
Execution Ssconp APPBAL No, 772 
or 1917, 
January 28, 1918, 
Present:—Mr. Justice Tudball. 
SUNDER LAL—Deores-HoupeER—APPELLANT 


versus 
BANARSI DAS anp orumrs—J UDGMENT- 


DEBTORS——RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Arts, 181, 182— 
Eueeution—Decree satisfied by attachment and execution 
of another decree in judgment-debtor’s favowr—Decree 
set aside on appeal—Refund of amount realised— 
Application for execution—Limitation, 


Appellant obtained a decree for costs against 


respondent. In execution of that decree appellant 


attached and executed a decree obtained by the re- 
spondent against a third person. The latter decree 
was, however, set aside on appeal, and appellant had 
torefund the money realised by him in execution of 
thai decree. The appellant then made a fresh 
application for execution of his own decree more than 
three years after his last application: 

Held, (1) that the application being in form and 
in substance one for execution of a decree, Article 181 
of Schedule I of the Limitation Act had no application 
to it; [p.,582, col, 1.] 

- (2) that the application was governed by Article 
132 of Schedule [ of the Limitation Act and, having 
been made more than three years after the date of 
T ae application, was barred by limitation, [p. 532, 
co t | 
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Execution second appeal froma decree 
of the District Judge, Agra, dated the 27th 
March 1917. 


Mr. Mohan Lal Sandal, for the Appel- 
lant. 


JUDGMENT.—-All the facts except one 
or two are clearly set out in the judgment 
of the Court below. On the 16th of May 
1910 the appellant obtained a decree for 
costs against Banarsi Das in the Court of 
the Subordinate Judge of Agra. Banarsi Das 
who was the plaintiff in that suit appealed 
to the High Court and his appeal was 
dismissed on the 28th of October 1912, 
costs being awarded to the respondents 
therein of whom the present appellant was 
one. Separate costs were allowed to him, 
On the 9th of August 1910 he applied for 
execution of the first Court’s decree by the 
arrest of his judgment-debtor. The ap- 
plisation fell through. On the 1L5th of 
Desember 1911 he applied for execution 
by attachment of a decree which Banarsi 
Das had obtained against certain other 
persons. The decree was duly attached 
and on the 13th of March 1912 the ap- 
plication for execution was filed. The 
appellant then proceeded to execute’ the 
decree which he had attached as against 
Banarsi Das’ judgment-debtors, The pro» 
perty was sold, the decree was satisfied 
and tke present appellant also remained 
satisfied. But unfortunately for him the 
decree which he had executed against 
Banarsi Das’ judgment-debtors was pending 
in appeal and it was finally set aside 
and the appellant had to refund the 
money, which he did on the 27th of 
September 1915. In the meantime, as 
will be evident from the date of the 
High Court on appeal, 
Banarsi Das’ appeal had been dismissed 
and appellant had been awarded the costs 
of that appeal also, On the llth of 
January 1913 he had applied for execution 
of the decree of the High Court awarding 
him costs, and that application was struck 
off on the 14th of January 1918 after one 
other decree in some other case had been 
attached thereunder, Having had to refund 
the money that he had recovered towards 
the satisfaction of the decree of the Sub- 
ordinate Judge, the appellant on the 13th 
of February 1916 made the present ap- 
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‘plication for execution to the Subordinate 
Judges of Mattra. He sought not the 
attachment of any property but the arrest 
of the judgment-debtor. The Courts helow 
have held that the application is barred 
under Article 152 of the Limitation Act 
and the applicant has come here. 

Prima facie the application is an application 
for execution of a certain decree and it is 
under Article 182 prima facie barred by 
time, even if we take into consideration 
the application of the llth of January 
1913. On examination of the present 
application I see that it was actually filed 
in the Court of the Subordinate Judge of 
Agra on the 12th of January 1913, that 
is, one day out of time. The Court at Agra 
had no jurisdiction and the applicant had 
to go on to the Court at Mauttra. It is 
alleged that Article 181, which isa general 
Article for applications to which no pericd 
of limitation is provided, should be applied 
to the facts of the present case. It is 
‘pointed out with some earnestness that 
the appellant was up to the 27th of 
September 1915 in possession of the money 
and did not need to apply for any further 
execution and that it is the refund of the 
money which has given him a fresh ground 
for application for execution, and I am 
‘asked to apply Article 181 to the spesial 
circumstances of this case. Much as I 
sholud.like to be able to help the appel- 
lant, I do not see how I oan avoid the 
clear and distinct language of the Limita- 
tion Act. Article 182 lays downa period 
of three years for an application for the 
execution of a decrees. In form and in 
substance the present application is an ap- 
plication for execution of the deeree, and 
Article 181, in my _ opinion, cannot 
possibly be applied. Section 5 of the 
Limitation Act also does not apply, and I 
cannot admit the application ont of time 
under that section. To some extent the 
appellant is also to blame; for if he had 
come into Court with an application for 
execution immediately after he had refunded 
the money, it would have been well within 
time as that would have been within three 
years from the application of the llth of 
January 1918. He has been negligent and 
I am afraid must take the result of his 
pwn acts. The appeal, therefore, fails and 
is dismissed. As the opposite party doos 
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not appear, I pass no order as to costs in 
this appeal. ; 
Appeal dismissed, 


CALCUTTA HIGH COURT. 

APPEAL FROM APPELLATE Deorer No, $67 
or 1916. i 
April 5, 1918. 
Present :—Mr. Justice Fletcher and Justice 

Sir Syed Shamsul Huda, Kr. 

SRISH CHANDRA RAY AND orHers— | 
DEFEN DANTS—APPELLANTS 
versus 
JADUNATH KUNDU AND orgers— 


PLaintives— RESPONDENTS. 
Bengal Tenancy Act (VIII B. C. of 1885), s. 67— 
Landlord and tenant-—Interest on rent, date of accrual 


Oy. 

Under the Bengal Tenancy Act interest on rent 

accrues, not from the expiration of the dates on 
which the instalments are payable according to 
the kists stipulated in the contract of lease, but 
from the expiration of the quarters of the agricul- 
pee year in which the instalments fall due. [p. 533, 
col. 2. 
Appeal against the decree of the Sub- 
ordinate Judge, lst Court, Pabna, dated the 
lst February 1916, affirming that of the 
Munsif, 2nd Court, Serajganj, dated the 29th 
May 1915. . 

FACTS appear from the judgment. 

Babu Surendra Chandra Sen, for the Appel- 
lants.— The tenders of rent through the post 
office might have been made without inolud- 
ing any interest at the expiration of the 
due dates of the sists, but they. were 
made within the quarter of the agricul- 
tural year in which they fell due. Section 67 


‘of the Bengal Tenancy Act provides that 


interest shall be reckoned only after the 
expiration of the last date of the quarter 
of the agricultural year in which the rent 
is due. On the basis of this section no 
interest can be olaimed by the landlord 
on the tendered rents, though they reached 
him after the dates of the krisis stipu- 
lated in the contract. So the tenders were 
valid tenders and stopped the running of 
interest. The lower Court was, therefore, 
wrong in allowing damages which can be 
given only in lien of interest, and in this 
case no interest was due. 

Babu Mohini Mohan Chakravarty, for 
the Respondents, submitted that as 
the tenders were made after the expiration 
of tho duo dates and as they were made 


w 


™ 
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without including any interest, the low 
Appellate Court was right in allowin 
damages. 3 
Babu Surendra Chandra Yen, in reply. 
JUDGMENT. 

FLETCHER, J.—This is an appeal by the 
defendants against the desision of the 
learned Subordinate Judge of Pabna, dated 
the 2lst February 1916, affirming the 
decision of the Munsif of Serajganj. 
The plaintiffs ‘brought the suit to recover 
rent in arrears for the years 1317, 1318 
and 1319 B, S. The amonnt sued for rent 
and cesses was Rs. 429-0-9. Rs. 104-40 
was also claimed for damages under the 
provisions of the Bengal Tenancy Ast. 
The claim with regard to the rent and 
cesses for the year 1317 has been decreed 
in favour of the plaintiffs and no question 
has been raised in this appeal with regard 
to that. Therefore, the judgment appealed 
against with regard to the arrears of rent 
for 1317 must stand. The question arises 
with reference to the years 1318 and 1319, 
It is common case between both the parties 
that the rent in this oase is payable by 
five kasta; namely, lOth Assar, lOth 
Bhadra, 10th Aswin, 25th Agrahayan and 25th 
Falgun. Now, the damages that have been 
elaimed in this case are damages whioh 
the plaintiffs are entitled to and they 
say they are entitled to ander the pro- 
visions of section 68 of the Bengal Tenancy 
Act, which provides that “if, in any suit 
brought for the recovery of arrears of 
rent, it appears to the Court that the 
defendant has without reasonable or prob- 
able cause neglesated or refused to pay 
the amount of rent due by him, the 
Court may award to the plaintiff, in 
addition to the amount decreed for rent 
and costs, such damages not exceeding 
twenty-five percentum on the amount of 
rent decreed, as it thinks ft.” In this 
case, it is common fact that the rent was 
tendered by money order, and the reason 
which the learned Judge considered made 
those tenders bad was that the tenders 
did not include interest as from the dates 
on which the rent became due, namely, 
the respective dates fixed for the pay- 
ment of ihe rent. On what dates the rent 
was actually tendered through morey order, 
does not appear from the judgments of 
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‘he Courts below. But we have been 
anded a table which is stated to bave been 
ade froma perusal of the-resord. Whether 
iat table. is accurate or not we are not 

m a position to say.. This is not a case 

of any contract in writing proved. The 

interest that the plaintiffs oan claim is 
under and by virtue of the provisions of 
section 67 of the Bengal Tenancy Act, and 
that section does not provide that arrears 
of rent shall bear interest from the date 
on which the rent becomes due, but 
from the expiration of the quarter of 
the agricultural year in which the instal- 
ment falls due. It depends on what dates 
the tenders were made by money order. 
If the tender was made before the date 
mentioned in section 67, then no interest 
was due on the arrears of rent; but if it 
was made after that date, then interest 
was due and whether that was a good 
tender would depend on a consideration 
of those facts. Ifthe tender was made before 
the time from whish by virtue of section 

67 interest commences to run, then it can 

hardly be said, the tenants having tendered 

the whole amounts of the kzsts due, that 

they under the provisions of section 68 

had without reasonable or probable cause 

neglested or refused to pay the amounts. I 

think in this ease the learned Judge of the 

lower Appellate Court has not considered the 
fasts relating to the tender with reference to. 
section 67 of the Bengal Tenansy Act. 

In that view, the case must go back to 

the learned Judge of the lower Appel- 

late Court for him to re-hear the appeal, 
after taking into vonsideration what was 
the date of the tender which was refused 
by the plaintiffs. This remand only 
relatey to the claim for the years 1318 
and 1319, the appeal as regards the claim 
for 1317 is dismissed. The learned Judge 
of the lower Appellate Court will also 
find whether on the daie of the tender 
interest, having regard to the provisions 
of section 67 of the Bengal Tenancy 
Act, had commenced to run so that the 
tender was or was not a good tender by 
reason of its not having included any 
interest. The case must, therefore, go 
bask to have the appeal, save and except 
as regards the claim for 1317, re-heard 
ky tle learred Judge of the lower 
Appellate Court. Costs will abide the 
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result of the re-hearing by the learned 
Judge of the lower Appellate Court. 


SuamsuL HUDA, J.—I agree. 
Oase remanded. 





ALLAHABAD HIGH COURT, 
- Seconp OIYIL APPBAL No. 1219 or 1916, 
February 20, 1918. 
Present:—Justice Sir George Knox, Kr., 
Musammut AJNASI KUAR AND OTHERS— 
PLAINTIFFS—APPELLANTS 
VETSUS 


PAYAG SINGH—DEFENDANT—. 


l RESPONDENT, 

Agra Tenancy Act (II of 1901), ss, 156, 158— Suit for 
assessment of rent, whether falls under s. 156— Juris. 
diction of Revenue Courts—Interpretation of Statutes — 
Headings of chapters, value of. 

In a suit under section 156 ofthe Agra Tenancy 
Aot for the assessment of rent of certain land in 
the occupancy tenancy of the defendant who had re- 
fused to pay rent, the lower Appellate Court held that 
the plaintiff was not entitled to any remedy under 
Chapter X of the Agra Tenancy Act, on the ground 
that the chapter was headed “Resumption of rent-free 
grants:” 

Held, (1) that reliance could not be placed upon the 
“headings” of chapters or descriptions given of 
sections in the margin of the same, especially in the 
case of the Agra Tenancy Act, which could not be 
said to be a model of good drafting; [p. 584, col. 2.] 


(2) that the suit did not fall outside the scope of . 


section 156 of the Agra Tenancy Act. [p. 584, col. 2.] 

Second appeal from a decree of the 
District Judge, Benares, dated the 2nd 
May 1916. 

Mr. M. L. Agarwala, for the Appellants. 

Mr. Durga Charan Banerji, for the Re- 
spondent. 

JUDGMENT.—This second appeal arises 
out of a suit brought by Musammat Ajnasi 
Kuar and anotber against Payag Singh. 
In the plaint which Musammat Ajnasi Kuar 
fled in the Revenue Court she described 
her suit as a euit for assessment of rent 
under section 150/156 of Act No. II 
of 190], or assessment of revenue under 
section 150/158 of Act No. II of 1901. She 
goes on to say that until the last Settle- 
ment the defendant was in possession 
of the land in dispute as a tenant by 
paying rent to the plaintiffs’ ancestor and 
to the plaintiffs. He was in pcssession as 
an occupancy tenant. At the last Settle- 
ment the name of the defendant was, 
by mistake, entered as the purchaser of 
shankalp property. Sincethat date or there- 
abouts the defendant on the strength of 
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the wrong entry has denied responsibility 
for paying rent and the plaintiffs pray 
that a rent of Rs. 26-2-0a year or as 
much as the Court may deem proper be 
assessed on the land in dispute under 
section 150/156. She also prayed for an 
alternative relief, she asked that revenue 
might be assessed on the plots of land in 
dispute under section 150/156 of Act No. II 
of 1901. There can be no doubt that 
what the plaintiff intended and aimed at 
was relief to be granted her under section 
156 or section 158 of Act No. IL of 1901. 
In the written statement the defendant, 
as his written statement shows, fully 
realized this and contended that the suit 
under section 150/156 was not cognizable by 
the Revenue Court. He set up other 
allegations, such as that he was Zamindar 
in proprietary possession of the property 
in dispute; that the plaintiff had admitted 
the defendant was in possession free from 
payment of rent, etc. The Court. of first 
instance came to the conclusion that the 
defendant was an occupancy tenant and 
fixed Rs. 20 per year as the rent of the 
holding in suit. 

The matter went in appeal to the Dis- 
triot Judge of Benares and before that 
Court several pleas were taken. Among them 
was a plea to the effect that Chapter X 
of the Rent Act was not applicable. The 
lower Appellate Court took up this plea 
and held that the plaintiff was not entitled 
to apy remedy under Chapter X of the 
Tenancy Act and refused to decide any 
issue arising between the parties. Its main 
reason for arriving at this conclusion is that 
section 156 of Act No. JI of 1901 comes 
within a chapter which is headed “Restmy- 
tion of rent-free grants”. This Court has 
elsewhere pointed out that reliance cannot 
be placed upon the “headings” of chapters 
or descriptions given of sections in the 
margin of the same. I think this applies 
with peculiar force to such headings, ete., in 
an Act such as Local Act No. II of 1901, 
which cannot be held to be a model of gocd 
drafting. The matter in dispute bad been 
clearly put and clearly met and does not 
seem to be beyond the provisions of section 
156 as they stand inthe Act. The subject- 
matter of the suit was lard not liable to 
resumption under section 154 or land to whioh 
the provisions of section 158 applied. The 
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issue was, whether it was liable to assesa- 
ment of rent or not? I set aside the finding 
of the lower Appellate Court on the prelimi- 
nary pointand return the case to the lower 
Appellate Court with directions to re-admit 
the appeal upon the list of pending 
appeals and dispose of ib according to law. 
Costs will follow the event. 
Case remanded, 


MADRAS HIGH COURT, 

Civit Appeats Nos, 212 AND 277 or 1916. 
December 21, 1917. 
Present:— Justice Sir William Ayling, Kr., 
and Mr. Justice Seshagiri Aiyar. 

In No. 212 or 1916 
NATESA ITYER—Derexpant No, 1— 

APPELLANT 
VETSUS 
SUBRAMANIA IYER AND OTHERS 
PLAINTIFF AND Derenpants Nos. 2 ano 3— 
RESPONDENTS. 
In No. 277 of 1916 
SUBRAMANIA IYER—P.aintirr— 
APPELLANT 
versus 
NATESA IYER AND orazrs—Derenpants— 


RESPONDENTS. 

Hindu Law—Jownt family—Partition by father 
without consent of sons, validity of—Devise of father’s 
share to one son—Right of other sons to claim division 
by metes and bounds ~ Registration Act (XVI of 1908), 
s. 86—~Registration of partition deed, effect of. 

Under Hindu Law a father can effect a partition 
between himself and his sons with or withont their 
consent. [p. 587, col. 1.] 

Kandasami v, Doraisamt Ayyar, 2 M. 317; 5 Ind. Jar. 
352; 1 Ind. Dec. (N. 8.) 49); Murugayya v. Palani- 
yandi, 86 Ind. Cas. 507; 31 M. L. J. 147; (1916)2 M.W 
N. 284, Aiyavier v. Subramania Iyer, 40 Ind. Cas. 
205: 82 M. L. J. 48°; 6 L. W. 22, followed. 

Whena Hindu father effects a division with the 
consent of one of his sons, the other sons dissenting, 
he must be deemed to have effected the partition in 
exercise of his power as father. [p. 537, col. 2.] 

Where the father in such a case registers the 
partition deed under section 85 of the Registration 
Act and afterwards devises the items that fall to his 
share to one of his sons, the other sons cannot claim 
a division by metes and bounds but must accept 
the items allotted to them. [p. 537, col. 2.] 

Such a deed of partition is receivable in evidence 
as evidencing a contract by some only of the intended 
executants who signed the deed, and it can be looked 
into to ascertain the intention of the executants. [p, 
536, col. 1,1 

A testamentary disposition of specific properties 
cannot be utilized for proving the bequest of the 
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share to be allotted tothe deceased, in case it is found 
that the testator was not entitled to the specific 

roperties but only to a share as a tenant-in-common. 
i. 537, col. 1.] 


Appeals against the decree of the Uourt 
of the Subordinate Judge, Kumbakonam, 
in Original Suit No. 33 of 1914. 


Mr. G. S. Ramachandra Aiyar, for the 
Appellant in No. 277 of 1916. 


Mr. T, V. Muthu'rishna Adyar, for Re- 
spondent No, 1, 

Mr. 8. R, Muthusawmy Atyar, for Respond- 
ent No. 2. 


These appeals and the memorandum of 
objections filed by the 2nd respondent in 
Appeal No. 277 of 1916 coming on for 
hearing on the 6th and 7th August 
1917 and the case having stood over for 
consideration till the 13th August 1917, the 
Court delivered the following 


JUDGMENT,.—tThe plaintiff, the Ist and 
2nd defendants are the sons of one Mahalinga 
Sivan. The father and sons entered into a 
partition of their properties in the year 1911 
and signed a deed in that behalf. When it 
was sought to register it, the first defend- 
ant refused to consent to the registration 
on the ground that some of the schedules 
to the deed were inserted without his 
knowledge. Thereupon, the father and the 
plaintiff applied for registration under 
section 35 of the Registration Act, and the 
document was registered. The fathez died 
subsequently, having subsequent to the re- 
gistration made a Will of the properties 
allotted to him in the partition deed in 
favour of the Ist defendant. 

In the present suit the plaintiff alleges 
that the deed of partition is void and of 
no effect, that the Will of the father is 
inuperative, and that he is entitled to 
his share on the footing that the family is 
undivided, 

The Subordinate Judge held that the 
parties became divided in status by the 
deed of partition. There are two appeals 
before us; one by the plaintiff contesting 
the finding as to division and claiming a 
share in certain moveables, and the other 
by the Ist defendant disputing the con- 
clusion of the Subordinate Judge that certain 
properties were not his self-acquisitions. 

The appeal of the plaintiff was argued 
first, as the points raised wentto the root 
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of the .case. . Mr, G. S. Ramashandra 
Aiyar in an exhaustive argument contended 
that the partition deed, Exhibit B, did rot 
effect a severance of status. His chief 
contention was that the-document quoad the 
immoveable properfy was not receivable in 
evidence, 
the document contained a declaration of 
intention by his client and the father that 
they resolved to get themselves separated 
form the lst defendant, the learned Vakil 
argued that asthe document was intended 
to expressa declaration consented to by all 
the parties, it was ineffective to. evidence 
a unilateral declaration; and he cited: Sz.a- 
sami Chett? v. Sevugan Chettz (1) in support 
of his position. As pointed ont in Ullattil 
Kalathil Nethira Menon vy.: Mullapulli 
Gopalan Nair (2), there is no irrebut- 
table presumption that a document 
intended to be executed by more than one 
person should not be construed as evidenco- 
ing a contract by some only of theintended 
executants who have signed the deed. In 
the’ present case, despite the disclaimer by 
the Ist defendant, the plaintiff and his 
father insisted on giving effect to the arrange- 
ment to which they were parties. We are 
unable to hold, therefore, that the document 
cannot be looked into to ascertain the in- 
tention of the executants. In this view 
it is unnecessary to consider how far the 
desisions of this Court in Potht Naicken v. 
Nagama Naicker (3) and Ayyakutti Mankon- 
dan v. Periasamt Koundan (4) are reeonoil- 
able with the pronouncement of the Judicial 
Committee in Girja Bat v, Sadashiv Dhun. 
dirag (£). In the latter ease, the Privy 
Council seems to suggest that although an 
unregistered deed of partition may not serve 
to operate as a conveyance of the shares 
allotted, it would be evidence of a severance 
of status. The case before us is stronger 
than the one before tha Judicial Committee, 


~ (1) 25 M. 389; 12 M. L. J. 37. 

(2) 10 Ind. Cas. 7:8; 39 M. 597; 2L. W. 714; £9 
M. D. J. 201; (19 5) M. W. N. 586; 18 M. L T, 220. 

{3) 32 Ind. Cas 486; €0 M L. J. 62; 19 M. L. T. 50; 
3 L. W. 115: (19 6) 1 M. W. N. 79. f 

(4) 31 Ind. Cas. 61F; 30 M. L J. 404; 2 L. W. 1184, 

(5) +7 Ind. Cas, 321; 43 0, 108!; £0 C. W. N. 1085; 
J4 A. la J, 822:0 M L. T. 78:12 N. L, R 113; 
(1918) 2M W. N 65;18 Bom. L R 621:'4 L, W, 
114; 24 O. L. J. 207; 81M. L.J. 455;43 I A. 151 
(P, CO). ; 
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where the document was registered at the 
instance of two of the execatants. Under- 
section 35 of the Registration Act,” such 
registration is sufficient to affect the interest 
of the consenting,parties. In the Registra- 
tion Act of 1877; there was a prohibition 
in general terms against the registration 
of a document where the executants denied 
exesution, It was contended, under that Act, 
that if any one of the exeoutants denied 
execution the document should not be re- 
gistered at all. In Muhammad Ewaz y. Brij 
Lal (6) to which our attention was drawn 
by the learned Vakil for the respondent, 
the Privy Council referred to section 24 of 
the Act as icdicating that the document 
may be registered at different times, and 
held that the words in the Registration 
Act should be read distributively and that 
so far as the parties asking for registration 
are concerned, they are entitled to it 
although others may not consent to it. 
Since this decision was passed, the Legis- 
lature amended section 35 by inserting the 
words ‘as to the person so denying appear- 
ing or dead.” Thus Legislative sanction has 
been given to the pronouncement in Muham : 
mad Ewaz v. Brij Lal (6). 
Mr. Ramachandra Aiyar put forward 
an ingenious contention that although the 
Registering Officer was bound to register 
the deed, it “wasa nullity quoad the property 
comprised in’ it was concerned. His argu- 
ment was that as the origin of the doou- 
ment was in consent, its partial registration 
was not capable of carrying out any division 
between the parties. We are unable to 
agree with him. If we accept his con- 
tention, we must hold thatthe Legislature 
introduced a provision which is not only 
ineffective, ` but may easily prove 
mischievous. Muhommad Hwaz v. Brij 
Lal (6) itself points: ont that the doeu- 
ment i; receivable in evidence under section 
49 of the Registration Act. i 
This sonelusion would have been enough 
to dispose of the appeal, had the cise not 
been complicated by the specific bequest 
made by the father to the lst defendant. 
The father regarded himself as divided 
from his sons in respect of the specific 
properties allotted to him in the schedule 


(6) 41. A. 166; 1 A. 485; 3 Sar. P. C. J. 735; 3 Suth, 
P, C. J. 438; 1 Ind. Dee. Ox. s.) 820. 
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and willed them away in favour of the lst 
defendant. Although Mr. Ramachandra Aiyar 
sid not seriously contest the suggestion 
that this Will may be taken as operating 
upon the share of the father and not on 
the specific properties, wa are not prepared, 
as at present advised, to assent to the pro- 
position that a testamentary disposition of 
specific properties may be utilised for prov- 
ing the bequest of the shara to be allotted 
to-the deceased, in case it is found that 
the testator is not entitled to the specific 
properties, but only toa share as a tenant- 
in-common. The analogy of a mortgage of 
specific properties attaching to the share of 
a- GO-parcener ascertained in partition was 
referred to, bat we do not like to rest the 
present case upon that analogy. Therefore, 
although we have come to the conclusion 
that the father and sons basame tenants-in- 
common from the date of the registration 
of Exhibit B, we think that. unless thera 
was an allotment of shares, the plaintiff 
will be entitled to have his share given 
to him by a division by mstes and bounds. 
Bat, we think, that step has become: nn- 
necessary, in view of the consideration which 
we shall presently set ous. 

16 is settled law now that a father can 
effect a partition between himself and his 
sons with or without their consent. 
Kandasami v. Doraisamt Ayyar (7), which 
enunsiates this rule of Hindu Law, 
has been accepted in Murugayya v. 
Palaniyandi (8) and in  Atyavier ‘v. 
Subramania Iyer (9). What happened in 
the present case amounts to the effecting of a 
division by the father between himself and 
his sons by the exercise of the powers 
conferred on him. No doubt, originally 
the partition was intended to be by eon- 
sent, but when the father found tat one 
of. his son3 was recalcitrant, he insisted on 
the partition being given effect to and 
asked the Rəgistrar to register it. This 
is tantamount to imoosing his will on his 
sons with a view to effect a division of 
the ancestral properties. Mr, Ramachandra 
Aiyar contended that as the father did 
not expressly deslare ‘that he was exercising 


(7) 2M. 317; 6 Ind. Jur. 352; 1 Ind. Dec. (x. 8.) 
49 


i. 

(8) 36 Ind. Cas. 507; 31 M. L. J. 147; (1916) 2 M. 
W. N, 284. eo 

(9) 40 Ind. Cas, 205; 32 M. L. J. 439; 6 L. W. 22, 
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his prerogative, it would be reading a 
great deal too much into his conduct, if 
we hold that the partition was brought 
about by his superior will against the pro- 
test of the lst defendant. We see no foree 
in this contention. The Judicial Committee 
pointed ont in Bijraj Nopant v. Sreemutty 
Pura Sundari Dasee (10) that where an 
aot is done which is not wholly valid upon 
the capacity expressly named, but is justifi- 
able upon a latent capacity which was not 
specifically referred to the transaction would 
be upheld as having been brought about 
in the latter capacity. Applying that 
principle, we must hold that when the 
father notwithstanding the demur of the 
lst defendant insisted on the registration 
of the partition deed, he exercised the 
power given to him by the Hindu Law 
to effect a partition against the will of 
his sons. 

In this view, the properties willed away 
by the father rightly vested in the lst 
defendant, and the plaintiff can be com- 
pelled to acsept the properties allotted to 
him. The fact that he was a consenting 
rarty to the registration makes his position 
worse. We, therefore, hold thatthe plaintiff 
is not entitled to claim a division by 
metes and bounds, 


We now proceed to deal with the appeals 
in so far as they deal with specific items. 

As regards ground 13 we see no 
reason to differ from the Subordinate Judge; 
there is a clause in the partition deed that 
properties bona fide omitted should not be 
claimed by the parties thereto, The plaintiff 
has alleged no ground of surprise or fraud: 
consequently he is not entitled to the pro- 
perty covered by this ground of appeal. 
Ground No. 15 refers to the omission of 
the lst defendant to collect the full amount 
of a certain debt. It is not argued that 
the lst defendant acted maliciously. He 
seems to bave acted in the best interest 
of the family, and we think the Sub- 
ordinate Judge is right in refusing to give 
plaintiff any deoree against the lst defend- 
ant in this respect. Ås regards ground 
No. 23 it is to be noticed that the claim 


(10) 24 Ind. Cas. 296; 42 0. 56; 27 M. L, J. 93; IL 
W. 565; 18 0. W. N. 1818; (1914) M. W. N, 679: 16 
M. L. T. 338; 12 A. L. J. 1185; 16 Bom. L R. 796; 20 
O. L. J. 868 (P. 0.). ; 
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“was made in the plaint (see Schedule E 
to the plaint). A sum of Rs. 1,200 
was set apart to be spent by the father 
in taking proceedings to collect outstandings. 
The plaintiff is entitled to any sum that 


may remain unspent out of the said Rs. 1,200.. 


There must be an enquiry by the 
Subordinate Judge as to how much of the 


Rs. 1,200 was utilised by the father for- 


taking proceedingsagainst debtors. As regards 
item 7 of Schedule D-2 it is conceded 
by the learned Vakil for the respondent 
that there must be a declaration that the 
amount of this deeree is recoverable solely 
by the plaintiff. As regards item 2 of 
Sehedule D-2 the case of the plaintiff is 
that that sum was collected by the father; 
there is the evidence of P. Ws. Nos. 1 and 
2 to support the plaintif. The lst defend- 
ant in his deposition does not deny that 
item 2 was aollested by the father; but it 
has been pointed ont that the amount was 
sollected during the lifetime of the father 
and that ro demand was made by the 
plaintiff for his share from the father. 
Under these circumstances we are not 
prepared to say that the money, even if 
sollected by the father, has been traced to 
the possession of the Ist defendant. As 
regards moveables the Subordinate Judge 
is clearly wrong in shutting out evidence. 
His view that the recital that the move- 
ables were already divided is aterm of the 
document is olearly erroneous. It is un- 
fortunate that we should be obliged to 
remand the case for further enquiry on 
that ground; but we are unable to resist 
the contention of the appellant that he is 
entitled to show that notwithstanding the 
recital in the document the moveables 
belonging to the family were not wholly 
divided. We must, therefore, ask the Sub- 
ordinate Judge to return a finding onfresh 
evidence whether any moveables belonging 
to the family : were left undivided. If so, 
what their value is and who is in posses- 
sion of them. 

As regards the memorandum of objection 
by the 2nd defendant, although he may 
not strictly be entitled to a decree in this 
suit, having regard to the fact that this 
litigation should rot be protracted any 
further, we think ib necessary that there 
should be a finding as regards item No. 37 of 
Schedule 2. Issue No. 10 slaimsin the al- 
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ternative either the partioular item or its. 
value if if has been realised before. We 
must, therefore, ask for a finding upon that 
issue specifically from the Subordinate Judge- 
on the evidence on record, f ; 

Now we turn to the appeal of the Ist 
defendant. We think the Subordinate Judge 
has given very good reasons for disallowing 
the items claimed by the Ist defendant in this 
appeal, The most material property is con- 
tained in Schedule A-3. Inthe partition deed 
it is stated that a sum of about Rs. 15,000 
and odd was due to the family under a 
decree, that the father should, if he collests 
the amount, pay the share of the sons or 
if he purchases the mortgaged property, 
he should divide that property among the 
sons. The father, instead of himself pur- 
chasing the mortgaged properties, had them 
conveyed in the name of the Ist defend- 
ant. The Ist defendant says that he is 
only Hable to give the plaintiff a share of 
the decree amount, and that the plaintiff 
is not entitled to any share of the- properties 
purchased by him. His argument was two- 
fold. In the first place tho father did not 
purchase but he purchased. Consequently 
the condition in the partition deed is not 
operative against him. In the second place, 
the learned Vakil for the appellant contended 
that an option was reserved to the father to 
purchase the property and if he did not exer- 
cise the option and allowed the Ist defendant 
to purchase, the plaintiff can have no sause 
of action egainst the latter. We feel no 
hesitation in holding that the father conniv- 
ed at the lst defendant becomirg the pur- 
chaser. He had made a Will of his pro- 
perties in favour of the Ist defendant and. 
was greatly attached to him. In our opi- 
nion the conduct of the father amounts 
to a fraud upon his powers. Where an 
authority is given to a particular individual 
to be exersised for the benefit of a number 
of persons and the owner of the authority 
fraudulently exercises it in favovr of one 
of them, and that one is aware of the 
full significance of the power, he should 
not be entitled to take advantage of the 
benefit secured by fraud to which he had 
ecnrented. In Farwell on Powers it is 
stated that even where the person in whose 
favour the fraud was committed was un- 
aware of the fraud, he must not be allowed 
to take advantage of it. The case is stronger 
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where the party benefiting by the fraud 
is fully aware of the motive operating upon 
the donee of the power. See 23 Halsbury, 
page 16, sections 111—113, and Farwell on 
Powers, pages 77 ef seg. We think the 
Subordinate Judge is right in holding that 
the plaintiff is entitled to a share of the 
A-3 Schedule properties purchased by the 
Ist defendant. We also agree with the 
Subordinate Judge in holding that it has 
not been proved that anything more than 
Rs. 8,750 was paid in addition to the 
amount due under the mortgage decree. 
He has given excellent reasons for his 
conclusion and we see no reason for differ- 
ing from him. 

Wealso agree with the Subordinate Judge 
in his finding upon Issue No. 10-B. The 
evidence let in on behalf of the 1st defend- 
ant that the difference between the amount 
due from the Thambiran and the sum of 
Rs. 3,009 and odd due from Visyanathier 
was reserved by the father for adjusting 
inequalities in the partition is absolutely 
worthless. We must, therefore, uphold 
the decree of the Subordinate 
Judge in this behalf. The desree of the 
Subordinate Judge requires a slight modi- 
fication. The decree should declare that the 
plaintif is entitled to proceed against the 
assets of the deceased father Mahalinga 
Sivan in the hands of defendants Nos. land 3 
instead of making the lst defendant alone 
liable for the amount and the other sums 
decreed against him. We also think that 
no good grounds have been shown for award- 
ing interest against the Ist defendant at 
the rate of 12 percent. There is no issue 
as to whether any interest was due at all. 

We think on the whole that interest shouli 
run from June 1913 at the rate of six per cent. 
on the sums awarded to the plaintiff against 
the lst defendant. Subjest to this modifica- 
tion we dismiss Appeal No. 212 with costs. 
The findings in Appeal No. 277 should be 
submitted within 2 months from this date 
and 7 days will be allowed for filing objections, 





In compliance with the order dated the 
13th August 1917 contained in the 
judgment herein, the Subordinate Judge of 
Kumbakonam submitted the following 

FINDING.—In this case I have been 
asked by the High Court to receive evidence 
and submit a finding on the following issue;— 
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“Whether any moveables belonging to the 
family were left undivided, and if so, what 
their value is and who is in possession of 
them ” 

I have also been asked to submit 
a finding upon the evidence on record, on 
the following issue: “ Was item 37 of the 
Schedule D due at the time of division or 
has it been realised even before? ” 

As regards the 2nd issue I have stated 


-in paragraph 26 of my judgment that it 


was for plaintiff to prove that item No, 37 of 
Schedule D was an outstanding debt on 
the date of Exhibit B, and that upon the 
evidence given by him I was not at all 
satisfied that the amount was ontstanding 
and that plaintiff and 2nd defendant were 
entitled to a share in it. The Vakil for 
the plaintiff stated that he was not in. 
terested in this item and that the matter was 
one between defendants Nos. land 2. The 
2nd defendant who appeared in person 
stated that he accepted the finding already 
recorded by me and referred to above, 
and the Vakil for the lst defendant also 
stated that the finding already recorded 
was acceptable to him. 

So far as the question of division of move- 
ables goes ” % 
%* ý ik + 

For the reasons above given and for the 
reasons already given by me in paragraphs 
12, 15 and 37 of my judgment I find this 
issue against plaintiff and inthe negative, 

Although there is no reference in the 
order, the judgment upon which the order 
is based wants me “ to hold ao enquiry 
as to how much of Rs. 1,200, which was set 
apart for the purpose of being spent by the 
father for taking proceedings against debtors, 
was spent.” The Vakil for the Ist defendant 
contended that I was to be guided by the 
order and not by the judgment, and the 
Vakil for the plaintiff stated that he wanted 
time to get the order amended in terms 
of the judgment. The Vakil for the Ist 
defendant then stated that he had no ob- 
jection to have the question determined when 
the final decree was passed, in case the 
High Court wanted this to be done. To 
this course the Vakil for the plaintiff agreed. 





The Appeal No. 277 of 1916 and the 
memorandum of objections filed by the 2nd 
respondent, coming on for final hearing after 
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the return of the finding of the lower Court 
upon the issue referred to by this Court for 
trial, the Court delivered the following 
JUDGMENT.——The finding of the Xub- 
ordinate Judge as regards moveables is amply 
supported by the evidence referred to by him. 
We see no reason to differ from him. We 
also agree with his suggestion that the right 
of the parties to the whole or such portion of 
‘the Rs. 1,200 not utilised by the father 
should be adjusted in passing the final dearee; 


subject to this reservation and to the modi- - 


fication as regards item 7 of Schedule D-2 
contaired in the judgment, the appeal is 
dismissed with costs of the lst respondent. 

We see no reason to doubt the correst- 
ness of the Snbordinate Judge’s statement 
in the finding that the parties agreed to 
accept his previous finding regarding item 
97 of Schedule D. We dismiss the 
memorandum of objections in the abovelappeal 
with the gosts of the Ist respondent. 


M.C P, 
Appeals and memo. of objections dismissed. 





ALLAHABAD HIGH COURT. 
FULL BENCH. 

Seconp Crvin APPRAL No. 1473 or 1915. 
December 15, 1917. 
Present:—Justice Sir George Knox, KT., 
Justice Sir P. C. Banerij, KT., 

Mr. Justice Tudball, Mr. Justice Rafique and 
Mr. Jnstice Walsh. 

CHUNNI LAL—Derenpant—APPELLANT 
VETSUS 


NARSINGH DAS—-Praintivr— RESPONDENT. 

Defamation— Defamatory words used in complain 
—Privilege, defence of —Damages, suit for, whether 
maintainable — English Law, rule of, applicability of, 
to India, 

So far as a civil suit for damages is concerned, 
defamatory words used by a party in a complaint to 
a Criminal Court are absolutely privileged and are 
not actionable. [p. 542, cols. 1 & 2.) 

There is no Statute in India dealing with civil 
liability for defamation. The rules to be applied, 
therefore, are the rules of equity, justice and good 
conscience which has been interpreted by the Privy 
Council to mean the rules of English Law if found 
applicable to Indian society and circumstances; and 
as there is nothing in the circumstances and society 
of this country that would make it improper or 
inadvisable to apply the English rule, what is 
sound public policy in England is equally sound 
policy in India and the rule of English Law is in 
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accordance with the principles of justice, equity and 
good conscience. [p. 541, col. 2; p. 642, ool. 1.] 

There is no support for the plea that a criminal 
enactment can be interpreted as amending the civil 
law by implication, though it may be anomalous that 
a party should be criminally punishable and yet be 
not civilly Hable. [p. 542, col. 1.] 

The civil and criminal law and procedure do not 
eat but are independent of each other. [p. 641, 

In a civil action for libel the plea of mere truth is, 
if established, a complete defence, In a criminal 
charge itis not so, for the accused has further to 
prove the fact that it was for the public good that 
the imputation was made or published. [p. 641, 
ool, 1.) 

Sesond appeal from a decree of the 
District Judge, Mainpuri. 

Mr. Peary Lal Banerji, for the Appel- 
lant, 

Sir Sundar Lal, for the Respondent. 

JUDGMENT.—This second appeal arises 
out of a civil action for damages for 
defamation, the fasts of whioh are briefly 
as follows: — 

The defendant, who is the appellant 
before us, was prosecuted in a Criminal 
Court for an offence under section 193 of 
the Indian Penal Code. The plaintiff, who 
is a Pleader, appeared to defend him. 
The Court allowed bail and the plaintiff 
stood suraty for the defendant to the 
extent of Rs. 100. Not being sure of his 
client, however, he asked the Court to 
allow Rs. 100 to be deposited in cash. 
The prayer was granted. The defendant 
produced the cash giving it to the plaintiff 
and it was actually deposited on the same 
date, August 22nd, 1913, in the Sub-Treasury 
at Shikohabad. There was some error in 
the usual procedure for the depositing of 
money and the full number of acknaowledg- 
ments was not issued. 

On the 4th September 1913 the case 
was heard and the defendant acquitted, 
On that date, however, he employed another 
Pleader; on 17th September 1913 he filed 
a petition stating that no receipt had 
been issued by the Treasury and he was 
in doubt as to whether the money had. 
actually been deposited by the plaintiff, 
He asked for inquiry to be made from 
the Tahsildar. Inquiry was ordered and 
made and on September 42nd, 1913, the 
Court received a reply that the money 
had actually been deposited on August 
22nd. Without first inquiring from the 
Court the result of the inquiry ordered, 
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the defendant, on September 24th, 1913, 
filed a written complaint in the Court of 
the District Magistrate charging the 
plaintiff with having committed the offences 
of cheating and criminal breach of 
trust in respect to the sum of Rs. 100. 

The District Magistrate issued no process 
on this complaint, but made a preliminary 
inquiry and dismissed it on ascertaining 
the fact as to the deposit. The plaintiff 
thereupon prosecuted the defendant in a 
Criminal Court. For reasons with which 
we are not concerned, the defendant was 
acquitted. 

The plaintiff then filed the suit out of 
which this appsal has arisen to recover 
Rs. 1,000 as damages for defamation. 
The Courts below have decreed the 
claim to the extent of Rs. 200. Hense 
the present appeal by the defendant. 

The plea raised on his behalf is that 
in a civil action arising out of fasts 
such as have been found in the ‘present 
case, the defendant has an absolate privilege 
and is absolately protected by the law 
from a civil action for damages for 
defamation. 

For the plaintiff it is urged that in such 
a case there is no‘ absolute privilege but 
‘only, a qualified privilege and that as the 
defendant did not aot in good faith--he is 
not protested. There being a sonflist of 
rulings on the point, the case has been 
referred to this Full Bench for desi- 
sion. 

We deem .it necessary, in view of oer- 
tain arguments that have been raised 
‘before us in regard to the criminal law 
of defamation, to emphasize in the forefront 
of our judgment that we are “mot” here 
concerned with libel as a criminal offence, 
but only with the civil wrong and the 
right to redress in a civil action. The 
civil and the criminal law and procedure 
do not, in our opinion, coincide but are 
independent of each . other. We may 
quote as an instance one admitted difference 
between the aivil and the criminal law. 
In a civil action the plea of mere truth 
is, if established, a complete defence. In 
a criminal charge it is not so, for the 
accused has further to prove the fact 
that it was for the public good that the 
imputation was made or published. We, 
thorefore, restrict ourselves to tho civil 
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wrong and the right to redress in a aivil 
action. Next, it is clear (and is also 
admitted before us) that the English rule 
of law on the point for desision is well 
established and beyond disoussion and 
that under that rule the appellant before 
us would beabsolutely protected. It is 
unnecessary, therefore, to discuss the English 
decisions on a principle which has been 
ascepted for generations and has never 
been questioned in England. It has been 
recognised by Indian Judges. It bas to 
be conceded before us that the High Courts 
of Bombay and Madras have applied it 
without hesitation and that the latter has 
even gone to the extent of applying it to 
criminal cases, on the correctness of which 
we abstain from expressing any opinion. 

There is no Statute in India dealing 
with civil liability for defamation. We 
have, tberefore, to apply the rules of equity, 
justice and good conscience., This has 
been interpreted by the Privy Council in 
Waghela Rajsanjt v. Shekh Masludin (1), 
to mean the rules of English Lawif found 
applicable to Indian society and  oireum- 
stances. On behalf of the plaintiff. 
respondent it is urged that im the present 
instanca the rule of English Law is in. 
applicable to the cireumstances of this 
country and that whatever may have been 
the rule applied prior to 1860, the Legislature 
in introducing the Penal Code in that 
year did not apply the rule of English Law 
to criminal cases and may be said, by ime 
plication, to have amended the sivil law, 
Reliance has been placed on the decision 
of the Calcutta High Court in Augada 
Ram Shaha v. Nemai Ohand Shaha (2) and 
on the dictum in Abdul Hakim v. Tej Chandar 
Mukarji (3). 

Reference has also been mude to several 
decisions in criminal cases, bat we decline 
to discuss them for the reasons already 
given. In regard to the first part of the 
argument the learned Advocate for the 
respondent has failed to show us what 
there ia in the circumstances and society 
of this country that would make it 


(1) 14 I. A. 89; 11 B. 531; li Ind. Jur, 315; 5 Sar. 
P. C. J. 16; 6 Ind. Dec. (N. s.) 864, 

(2) 28 C. 867; 12 Ind. Dec. (N. s.) 576. 

(8) 3 A. 815; A.W. N. (1881) 81; 6 Ind. Jur, 320; 
2 Lud. Dev, (N. s.) 521, 
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improper or inadvisable to apply ‘the 
English rule. It is suggested that the 
mass of the population is uneducated and 
more impulsive and sensitive and, therefore, 
more likely to take the law into its own 
hands if it cannot get redress for defama- 
tion and that, therefore, it would not be 
sound publics policy to enforce the English 
rule. We do not ‘think that these are 
weighty reasons. The English Law does 
not seek to protect dishonest parties, 
witnesses or Advocates; but deems it a 
lesser evil that they should escape than 
that the great majority of honest parties, 
witnesses and Advocates should be exposed 
to vexatious actions. Unless it can be 
said that the great majority of these classes 
in India is dishonest, there can be no 
good reason against applying the same 
rule in this country. Needless to say this 
has not been urged before us and in this 
instance we consider that what is sound 
public policy in England is equally sound 
policy in India and that therule of English 


Law is in accordance with the princi- 
ples of justice, equity and good cen- 
science. 


The dictum of the Privy Council in the oase 
of Baboo Gunnesh Dutt Singh v. Mangneeram 
Ohowdhry (4) supports us; that in Abdul 
Hakim v. Tej Chandar Mukarji (3) is based 
on vague and indefinite grounds, 

We cannot agree with the decision of 
the Caloutta High Court in Augada Ram 
Shaha y. Nemai Chand Shaha (2). It appears 
to be based upon the assumption that 
‘there was no law of defamation in India 
before the Penal Code. This is not the 
case, for there are reported decisions on 
the subject in this province as far back 
as 1852. Moreover, the learned Judges 
applied the teat of the criminal law to 
the civil law, whereas we hold that the 
two are independent of each other. 

Lastly the plea that a criminal enact- 
ment can be interpreted as amending the 
civil law by implication stands unsupported. 
It may be anomalous that a party should 
be criminally punishable and yet be not 
civilly liable in a oase like the present, 
but it is not the only anomaly in this 
branch of the law. 

We, therefore, hold that defamatory words 


used on such an occasion as is alleged 
(4) 11 B. L. R. 321; 17 W. R. 288 (P, 0.). 
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by the plaintiff in this suit are not action- 


able on the ground of absolute privilege 
and that the present suit fails, 
We allow this appeal, set aside the 


decrees of the Courts below and dismiss 
the suit. In view of the circumstances of 
the case the parties will abide their own 
costs throughout. 

Appeal allowed, 


PUNJAB CHIEF COURT. 

MisceLtannous First Cryin APPKAL No, 598 

or 1916, 

February 11, 1918. 
Present:—Mr, Justice Broadway. 
AHMAD HASSAN AND OTAERS— 
PLAINTIFES—-APPELLANTS 
versus 
Musammat SHAMS-UL-NISA— DEFENDANT 
— RESPONDENT. 

Limitation Act (IX of 1908), s. 5-~Appeal, delay in 
jiling—JSufficient cause—Mistake of legal adviser, 

A legal adviser’s mistake, in order to justify an 
extension of the period prescribed for presenting an 
appeal, must be a bona fide one; and nothing can be 
deemed to be done in good faith which is not done 
with due care and attention. [p. 548, col. 2. 

Presentation of an appeal toa Court which has 
obviously no jurisdiction to entertain ib is not a bona 
fide mistake, |p. 543, col. 2.] 

Miscellaneous first appeal from the order 
of the Subordinate Judge, Ist Class, Delhi, 
dated the 7th August 1915, rejecting the 
application. 

Mr, Ralli, for the Appellants. 

Mr. Santanam, for the Respondent. 

JUDGMENT.—In 1900 Musammat Shamas- 
ul-Nisa and her sisters instituted a suit 
claiming their shares in their father’s 
property. This suit was decided in 1907 
und the plaintiffs were given a 1/13th share 


each, the decree in their favour being 
maintained by the Chief Court on ap- 
peal by its order of 15th November 
1909. 


Musammat Shams-ul-Nisa’s share, viz., 
1/13th was valued at Rs. 7,370 and in 
execution sbe was awarded 2 share in 
a garden named Ghazi-ud-din Bagh value 
Rs. 4,000 and Katra Reorit valued at 
Rs. 4,000. She was to pay the difference of 
Rs. 1,130. The other side were not son- 
tent with this division and came again to 


Hd 
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tho Chief Court when she was awarded 


5/6ths-of the said garden value Rs. 7,500 
and was to’pay back Rs, 130, 
In the meantime she had obtained 


possession’of Katra Reori. 

After the desision by the Chief Court 
the properties were made over according 
to the directions. 

Malak Ahmad Hassan, the present 
appellant, then sued Musammat Shams-ul- 
Nisa for Rs. 1,276-8-0, alleging that this 
was the amount she had realized as rents 
during her occupation. The suit was 
dismissed as being barred “by section 144, 
Civil Provedure Code, and thereupon Malak 
Ahmad Hassan ‘made an application 
under that section. The learned Sub- 
ordinate Judge refused fo grant the ap- 
plication on 7th August 1915, holding that 
as the lady was entitled to the profits 
derived from the garden which had re- 
mained in 
had no claim for the rents of this pro- 


perty., 
The present appellant then prefer- 
red an appeal from that order in the 


Court of the Additional Judge, Delhi, who 
on the 26th January 1916 returned the 
appeal on the grotind that it lay to. this 
Court and not to the District Court. 

Malak Ahmad Hassan thereupon lodged 
the appeal here on 23th February 1916 
through Mr. Ralli, 

Mr. Santanam for the respondent 
raised a preliminary objection to the effect 
that the appeal was barreu by time. 

The important dates are:— 

(1) Date of decision by first Court—7th 
August 1915. 

(2) Date of filing appeal 
Court——lst October 1915. 

(3) Date of returning 
Jaunary 1916. 

(4) Date of filing in this Court—-28th 
February 1916. 

It was urged that the appeal clearly 
lay to the Chief Court, inasmuch as the 
suit out of which this application had arisen 
was valued at over Rs. 9,000 and had on 
two occasions been up before the Chief 
Court. Further that even if the mistake 
was excusable, there had been great delay 
in filing the appeal in the Chief Court 
after it had been returned for that purpose 
by the Additional Judge. Sant Singh vy, 


in District 


appeal——26th 
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Qaim (1), Mohamda v. Ladha Singh (2); 
Dhanpat Mal v. Mela Mal (3) and Resal 
Singh v. Shadi (4) were referred to, and it 
was sought to distinguish Brij Indar Singh v. 
Kanshi Ram (5) relied on by Mr. Ralli. 
Although this last case is not on all fours 
with the present one, there can be no 
doubt that the principle therein enunciated 
is applicable and of course by this desision 
I am bound. If the time taken by the 
appellant in prosecuting the abortive appeal 
to the Additional Judge can be allowed to 
him, the appeal must be allowed to be in 
time inasmuch as after deducting the period 
from lst Ostober 1915 to 26th January 
1916 the prescribed limitation has not been 
exceeded. 

The question is whether the said 
period can be allowed, and this involves the 
question whether a mistakes in law must 
in every case be regarded per se as a 
sufisient raason for exercising the discre- 


tion under section 5 of the Limitation 
Ast. - 
Mr. Ralli, if I understand him 


aright, would contend that in Brij Indar 
Singh v. Kanshi Ram (5) it was laid down 
that evary mistake in law must be accepted 
as a suffisient exouse for the delay. In 
this [am unable to concur. 

As was held in  Resal Singh v. 
Shadi (4), a legal advisers mistake, in 
order to justify anextension of time, must 
be a bona fide one. In the present case 
it is difficult to understand how any dne 
who had used due care and attention could 
have imagined that the appeal lay to the 
Additional Judge, and nothing shall be 
deemed to be done in good faith whioh 
is not done with due sare and attention. 

On two separate occasions the same 
ease had been up before this Court, the 
question of jurisdiction was patent and a 


(1) 118 P. R. 1908. 
Ba 28 Ind. Cas. 86; 9 P. L. R. 1914; 23 P.W. R 
AC 41 Ind, Cas. 918; 67 P. R. 1917; 1838 P. W. R., 

va) 43 Ind. Cas, 317; 95 P. R. 1917; 174 P. W. R. 
1917; 13 P. L. R. 1918. 

(5) 42 Ind. Cas. 43; 104 P. R. 1917; 33 M.L, J, 
486; 22 M. L. T. 362; 6 L.W. 592; 126 P. W. R. 1917; 
15 A. L. J. 771; 19 Bom. L. R. 866; 3 P. L. W, 313; 26 
O, L. 3. 572; (1917) M. W. N. 811; 22 O.W, N. 169; 
127 P. L. R. 1917; 45 C, 94 (P. 0). 
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mere cursory examination of the past pro- 
seedings would have shown that the appeal 
could not lie to any other Court. Mr. 
Ralli never suggested that there could 


have been any real doubt as to the course ' 


of appeal, 
In these circumstances I must hold 
that the appellant is not entitled to be 
given oredit for the period between lst 
‘October 1915 and 26th January 1916. 
I have the less hesitation in gom- 
ing to this decision, as in my opinion the 
order complained of is equitable. If the 
appellant is entitled to the profits of this 
Katra, Musammat Shams-ul-Nisa is equally 
entitled to the profits of the garden and 
as the valuation of the properties is ap- 
proximately the same, profits may fairly be 
calculated as equal also. 
` I accordingly dismiss this appeal with 


costs. Kr 
; Appeul dismissed, 


ip carapa Nana anakan 


ALLAHABAD HIGH COURT. 
Seconp Oivi Arrear No. 428 or 1917. 
a January 16,1918. | 
_  Presené:-Mr. Justice Rafique, 
_ LABHO AND orners— Derenpants— 
APPELLANTS 
versus 
‘RADHA CHARAN—Pwaintire— 
RESPONDENT. 
U, P. Land Revenue Act (IIL of 1901), ss. 11), 112, 
-132, 133— Partition, suit fer—Objection by persons 
not recorded co-sharers, whether maintainable—Appeal, 
forum of —Turisdiction. 

In a partition suit of certain land, trees and 

wells, the defendants objected to the partition on 
the ground that when their ancesters sold the 
village, they reserved to themselves and their heirs 
the said land, etc. The Assistant Collector decided 
in favour of the objectors, overruling the plaint- 
ifs plea that defendants not being recorded co- 
sharers-had no locus standi to object to the partition. 
The plaintiff preferred an appeal to the District 
Judge, who allowed it on the ground that the objec- 
tors not being recorded co-sharers could not object 
ander section L11 of the Land Revenue Act: 
“< Held, that the defendants.not .being recorded co- 
sharers, sections 111 and 112 of the U. P. Land 
‘Revenue. Act had no application tothe case and that 
ng appoal, therefore, lay tothe District Judge. . 


H 
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Second appeal from the decree of the 
District Judge, Cawnpore, dated the 29th 
March 1917, 

Mr, K. N. Laghate, for the Appellants. 

Mr. Iqbal Ahmad, for the Respondent. 

JUDGMENT.— Radha Charan applied to 
the Revenue Court for partition and notices 
were accordingly issued on his application. 
Labhu and others objected to the parti- 
‘tion of some land, trees, wells, ete., on the 
ground that when their ancestors sold the 
village to the ancestor of the applicant 
the. vendors reserved to themselves and 
their heirs the said lands, trees, wells, etc , 
free of revenue. The applicant met the 
objection by raising various pleas, one of 
which was that the objectors not being 
recorded co-sharers had no locus standi, The 
Assistant Collector disallowed the plea and 
proceeded with the application for partition 
and the consideration of the merits of the 
objection under clause 3 of section 111 of 
the Land Revenue Act. He desided in 
favour of the objectors. Radha Charan 
preferred an appeal to the Court of the 
Distrist Judge, who allowed the appeal 
on the ground that the objectors not being 
recorded co-sharers could not beheard. The 
objectors have come up in appeal to this 
Court and contend that no appeal lay to 
the District Judge, inasmuch as on the 
plea of the applicant they, the objectors; 
were not recorded co-sharers and could not 
object under section 111 of the Land 
Revenue Act; the appeal should have 
been preferred to the Oollector or the 
Commissioner under the other provisions 
of the Land Revenue Act. In support of 
this contention they rely on the following 
eases, Habib Ullah v. Kushimba (1) and 
Tota Ram v, Musammat Sahodra (2). Both 
these cases bear out the contention of 
the appellants. I, therefore, allow the appeal 
and set aside the lower Ccurt’s order and 
direct that the memorandum of appeal be 
returned to the respondent to be present- 
ed to the proper Court. Costs are allowed 
to the appellant. 

Appeal allowed, 


(1) A. W. N. (1906) 199; 3 A. L, J. 481, 
_ (2) 2 Ind. Cas, 988, 
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CALCUTTA HIGH COURT. 
Appeal FROM APPELLATE Decree No. 858 
oF 1916, 

March 15, 1918. 

Present :—Mr. Justice Fletcher and Justice 
Sir Shamsul Huda, Kr. 

GOPAL MANDAL—P uawttrr— 
APPELLANT 
VETSUS 
TAPAI SANKHARI AND ANOTHER— 


DEFENDANTS—— RESPONDENTS. 

Bengal Tenancy Act (VIII B. O. of 1885), s. 49, 
whether applies to under-raiyat with right of occupancy 
—-Under-raiyat whether can acquire right of occupancy, 

An under-raiyat can by usage or custom obtain a 
right of occupancy. [p. 545, col. 2.] 

Section 49 of the Bengal Tenaney Act cannot 
apply to an under-raiyat who has got a right of 
occupancy. Lp. 646, col. 1.] 


Appeal against the decision of the Sub. 
Judge, Faridpore, dated the 23rd December 
1915, reversing that of the Munsif, Bhanga, 
dated the 6th May 1915, 


FACTS appear from the judgment. 

Babu Surendra Ohander Sen, for the 
Appellant.—Section 4 of the Bengal Tenancy 
Act, which gives a classification of tenants, 
does not recognise an under-racyat with a 
right of oscupancy; the alasses of tenants 
mentioned there are exhaustive; therefore, 
illustration (2) to section 183, when it 
speaks of an under-ratyaét acquiring a right 
of occupancy by custom or usage, is in 
contravention of and inconsistent with 
the provisions of section 4. Section 113 no 
doubt mentions an under-raiyat with a 
right of osenpancy, but those words were 
added subsequent to the passing of the 
Ast as it originally stood, and it is 
probable that the Bengal Legislature in 
inserting the said provisions in section 113 
was guided by the oerronsous illustra- 
tion (2) to section 183, which illustration 
was inconsistent with the provisions of 
the Act. There are no provisions in the 
Act relating to the incidents as to enhanae- 
ment, etc., relating to an under-ratyat having 
a right of occupancy; this also shews that 
the Legislature never contemplated such a 
right. In Act X of 1859 and Act VIII 
(B.C.) of 1869, 2. e, the previous- Acts 
relating to the law of landlord and tenant, 
a person holding under an occupancy 
rayat coùld not acquire a right of ocoupanoy; 
there was, therefore, no such law and there 
was no such custom or usage, 
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Section 49 of the Bengal Tenancy Act is 
not limited in its application but applies to 
all kinds of under-raiyats. 

Babu Girija Prosanna Roy Ohowdhury, for 
the Respondents, was not called upon, 

JUDGMENT. 

FLETCHER, J.—This is an appeal by the 
plaintiff against the decision of the learned 
Subordinate Judge of Faridpore, dated the 
23rd December 1915, reversing the decision 
of the Munsif at Bhanga. Mr. Sen who 
appears in support of the appeal considers 
that the case is one of importance and 
difficulty. Of sourse, in a matter dealing 
with a question coming under the Bengal 
Tenancy Act, on account of Mr. Sen’s great 
knowledge in this matter, one always pays 
great attention to what he says. But 
having listened to his arguments, it seems 
to me that the case is one of great 
simplicity. The question is, “can an under- 
raiyat by usage or oustom obtain a right 
of occupancy P? Mr, Sen says he sannot, 
The legislature of the country have said 
that he can. Therefore, one has got to 
decide, whether the Indian Legislature, when 
they gave the second illustration of sestion 183 
of the Bengal Tenansy Act which expressly 
shows that an under-ratyat may by usage 
or custom obtain a right of occupancy, 
gave an illustration opposed to the pro- 
visions of the Act. Sestion 183 is a saving 
clause and it says that nothing in the 
Bengal Tenancy Act shall affect any custom, 
usage or customary right not inconsistent 
with or not expressly or by necessary 
implication modified or abolished by its 
provisions. The second illustration is one 
showing that an under-ratyat may acquire 
by custom or usage a right of ocaoupancy. 
The saving section means this: . that the 
provisions of the Act shall not affest any 
right, amongst other things, that an under- 
raiyat has by usage or custom and, there- 
fore, if by usage or custom it is duly 
proved that an under-razyat has acquired 
a right of ocoupancy, section 183 says that 
that shall not be affected unless it is 
inconsistent with the provisions of the Act. 
The section that itis said if is inconsis- 
tent with is section 4, which defines the 
classes of tenants under the provisions of 
the Bongal Tenancy Act; and, amongst 
those tenants, there are ratyats and under. 
ratyats. A person may be an under-razyat 
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to whom a special usage or custom applies, 
out he still remains an under-razyst. It 
ceems to me that it is quite impossible to 
say on reading section 188 and the pro- 
visions of the Act that an under-razyat 
cannot by usage or custom obtain a right 
of occupancy. 

There is another matter, and that is that 
section 113 expressly makes mention of an 
under-raiyat having occupancy rights. The 
criticism that Mr. Sen makes on that is 
that that was not in the original draft 
as passed by the Indian Legislature but 
is only an amendment by the Bengal 
Legislature. Still the Bengal Legislature 
were within their powers in making the 
amendment and there does not seem to be 
any reason for supposing that when they 
made that amendment they did not recog- 
nise that an under-ratyat could have no 
occupanoy right. 

the next point that is raised is that, even 
tif anunder-razyat has a right of oscupansy, 
still he is liable to be ejected after notice 
to quit under section 49 of the Bengal 
Tenancy Act. That is olearly not so. 
That would mean that section 49 would 
affect a custom, usage or customary right 
not inconsistent with the provisions of the 
Act by which an under rawat may have a 
right of occupancy. I think that section 
49 cannot apply to an under-razyat who has 
gota right of occupancy. 

Then it was finally said that in this 
case the presumption applied by reason of 
the entry in the Record of Rights was 
rebutted. That is a question of fast and 
it was clearly within the competence of 
-the learned Judge of the Court below. 

I may mention that Mr. Justice Mooker- 
jee in the case of Akhil Chandra Biswas v. 
‘Hasan Ali Sadagor (1) expressly stated that 
by a special usage or custom an under- 
rayat might under certain circumstances 
have a right of occupancy. That seems to me 
to be in accordance with the provisions of the 
Bengal Tenancy Act, 

The present appeal, therefore, 
is dismisssd with costs, 

SuamsuL HUDA, J.—I agree. 

Appeal dismissed. 


(1) 20 Ind, Cas. 698; 19 C. W. N. 246; 18 C., L.J. 
262, 


fails and 
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ALLAHABAD HIGH COURT. 
Ssconp U1IvIL APPral, No. 1211 or 1916. 
January 25, 1918. 
Present: — Mr. Justice ‘Tudball. 
NIRBHAY LAL AND OTHERS—PLAINTIHES 
— APPELLANTS 

VeTSUS 
KALLAN AND orHers—Derenpants— 


RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 60 (c)— 
Agra Tenancy Act (H of 1901), ss. 20, 21—Occupaneg 
holding—Agriculiurist, house of, whether transferable 
—Execution—Hindu Law—Joint family consisting of 
brothers—Alienation by manager, whether binding on 
other members—Necessity. 

The house of an agriculturist is liable to sale in 
execution of a decree on foot of a mortgage made by 
him, when such house is not an appurtenance of his 
holding which he is forbidden by Jaw to transfer. [p, 
548, col, J. ] 

The manager of a Hindu joint family, which owned 
a house in a town and lived by cultivation of an 
occupancy holding, executed a mortgage of the 
house in favour of the plaintiff. The mortgagor died 
and the plaintiff brought a suit for the sale of the 
house against the remaining members of the joint 
family, who contended that as they and their 
ancestors were cultivators and the house in dispute 
was used in connection with their cultivation, its 
hypothecation could not be valid according to law 
and no decree could be passed in respect thereto: 

Held, that the house being situated in a town 
and there being nothing to show thatit passed to 
the defendants as an appendageor adjunct of the 
tenure or that there was any connection whatsoever 
between the two, ib could not be held to be appur. 
tenant to their occupancy holding. [p. 548, col. a 

In a joint Hindu family consisting of brothers and 
their families, an antecedent debt incurred by a 
brother in the position of a manager is not binding 
upon his other co-parceners, unless it oan be shown 
to have been incurred for family necessity. It is 
not the pious duty of brothers or nephews to pay 
debts ee by their brothers or uncles. [p. 547, 
col 2. 


Second appeal from a decree of the First 
Additional Judge, Aligarh, dated the 3rd of 
May 1916. 

Mr. Panna Lal, for the Appellants. 

Mr. Mohan Lal Sandal, for the Respond- 
ents, 


JUDGMENT.—This is a plaintifi’s ap- 
peal. The suit was decreed by the Court 
of first Instance. It was dismissed by the 
Court below. The facts are simple. There 
was 8 joint family of which the manag- 
ing members were Kanhaiya and Ram 
Sarup. This family owned a house in the 
town of Rabu Pura in the District of 
Bulandshahar. The family lived by oul- 
tivation in the year 1905, being the owners 
of an occupancy tenure. On the 3lst of 


Vol. XLV} 
NIRBHAY LAL t. KALLAN. 


July 1905 Kanhaiya and Ram Sarup executed 
a mortgage bond in favour of the plaintiffs 
for the sum of Rs. 200 and in that bond 
they mortgaged the house in the above- 
mentioned town in which the family lived. 
Of the Rs. 200, Rs. 100 was paid in cash 
on behalf of the family to the landlord 
as rent due on the holding, the other 
Rs. 100 is entered in the bond as being 
an antecedent debt due from the family. 
The debt not having been paid the suit 
was brought. The present defendants are 
the remaining membérs of the joint family, 


Kanhaiya and Ram Sarup having died. 


They denied the exesution and the alleged 
consideration. They further pleaded that 
they and their ancestors were cultivators 
and that the house in dispute was used 
“in connection with their cultivation,” 
henge its hypothesation could not be valid 
according to law and no décree for sale 
could be passed in réspect thereto: They 
further pleaded that the consideration of 
‘the bond had not been obtained for any 
family necessity such as was binding upon 
them. The Court of first instance held 
that the house was not an appurténance 
to the holding. It held the exesution and 
consideration proved. It also held that the 
loan had been taken for family nesessity. 
On appeal the Additional District Judge of 
Aligarh held that the execution was duly 
proved and also the consideration. He 
further held that Rs. 100 that had been 
paid to the Zemindar as rent had been 
borrowed for family necessity, but there was 
rio evidence to show that the other Rs. 100 
had been taken for family necessity. He 
then went on to hold for sartdin reasons 
stated in his judgment that the house 
was an appurténande to the holding and 
that, thérefore; it could not be mortgaged 
or sold; as thé oscupancy holding also 
could not be mortgaged or sold. The suit 
was brought in 1915, so no money desreé 
could be passed. The Judge, therefore; 
dismissed the suit. 

. Two points are pleaded before ma. 
(1) That thé evidencéd on the réacrd 
accepted by the Court below taken 
in its entirety does not establish the fact 
that the house is appurtenant to thé 
holding, and that its mortgage is perfectly 
a legal act and is bindingupon the defend- 
ants. Next it is pleaded that the Rs. 100 
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which was an antecedent debt is binding 
upon the defendants simply because it was 
In regard to the latter 
point which I take first, little need be 
said. Kanhaiya and Ram Sarup were not 
the fathers of the present defendants. They 
were two out of four brothers who with 
their families. formed the joint family. An 
antecedent dejt incurred by a brother in 
the position if a manager is not binding 
upon his othsr co-parceners unless it can 
be shown 5 have been incurred for family 
necessity. This is not the case of a 
father and scns. It is not the pious duty 
of one brothir or of nephews to pay the 
debts „incurre | by brothers or uncles. In 
regard to thi first point it is quite clear 
to my mind that the lower Appellate Court 
is quita Ries ng. The judgment runs as 
follows:— “TH : last question argued is whether 
the house is! liable to sale or not. In order 
to decide tlis point, it is necessary to 
settle. anothe! question, as td whether the 
house is apptrtenant td the occupancy, holde 
ing of the defendants. Patwari Ganga 
Prasad, who | vas examined by. the plaintiffs, 
clearly states that the defendants own only 
one house; fiat is, the house in suit. He 
also says Is men rahkar kheti karte | hain’ 
(They live ‘in it and cultivate land), 
Further on,' he deposed that their gattle, 
ploughs, eto. are also kept in this house. 
The defendajits’ witnesses also say that 
this is the oj ly house in which the defènd- 
ants fair and kept their cattle. All 
the plaintiff’ witnesses dépose that. the 
defendants ae. occupancy ténants.and the 
Patwari says that the holding is 29 Bighas 
odd in area Under the circumstances I 
have no hd jitation in holding that the 
house is af purtenant to the occupancy 
holding of .the. defendants.” I. have no 
hesitation nysélf in holding that these 
circumstancaés in no way prove that the 
house is aprurtenant to. the holding and 
that the low! r Court’s deduction from these 
Gircuinstances is erroneous and bad. The 
house in qtestion is situated in a town. 
The defenda its no doubt earn their liveli- 
hood by cult zating land. They must live 
in a housa st as other people who follow 
other profés' ons live in houses. There is 
nothing fo s| »w that the house in question 
had any soj nection in any way with the 
holding wh sh the defendants occupy as 
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tenants. A man may be a labourer to-day 
and a cultivating tenant to-morrow. He 
may desert his tenure and follow a profes- 
sion and may again take up afresh tenure. 
There is nothing to show that this house 
passed to the defendants as an appendage 
“or adjunct of the tenure or that there was 
‘any connection whatsoever between the two. 
lt is not even a house standing upon the 
‘holding. Ib is situated within the town. 
‘On these facts alone to hold that the house 
is” an appurtenance to the holding is a very 
‘bad mistake in law. The Additional 
District Judge quotes from a ruling at 
‘page 190 of the Allahabad Law Journal, 
Volume VIII [Ramdial y, Narpat Singh (1)), 
in the head-note of whish there is a 
‘remark that “the dwelling’ house 
of an agriculturist may be deemed to be 
‘an appurtanance to his holding.” It seems 
‘to me that in every case it is a question 
‘of fact whether or not it is appurtenant 
to the holding. The question was con- 
sidered in Bhola Nath y. Kishori (2), in whioh 
‘a majority of the Judges who constituted the 
‘Bench held that the house of an agriculturist 
is liable to sale in execution of a decree on 
foot of a mortgage made by him, when such 
house is not an appurtenance of his holding 
‘which ‘he is. forbidden by law to transfer. 
In the ~ present case the lower Court has 
clearly made a distinct error. There is 
no‘ evidence on the record to establish the 
fact that the house is appurtenant to the 
holding. : In this view the appeal must be 
allowed, but only to the extent of Rs. 100 
out of the principal of Rs. 200 secured 
by the bond. The plaintiffs will have a 
decree for. Rs, 100 plus interest according 
to ‘the terms of ‘the ‘bond from the date 
thereof up to the date fixed for payment 
by sale of the house in question. I allow 
six months from to-day’s date for payment. 
Future interest after the date of payment 
will be six per cent. simple. The parties 
will pay and recover sosts tn all Courts in 
proportion to success and failure. Costs in 
this Oourt will include fees on the higher 

mente. 


i Appeal allowed, 
D 9 Ind. Cas. 931; 8 A. L. J. 190; 33 A. 136. 
; (2) 11 Ind, Cas. 648; 8A. L. J. 1045; 84 A. 25, 
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CALCUTTA HIGH COURT, 
ÀPPEAL FROM APPELLATE Decrees No, 2341 
or 1915. 

January 18, 1918. 

Present;-Mr. Justice Richardson and Mr. 

Justice Beachoroft. . ; 
HARI DAS AND oTHERS— PLAINTIFFS 
-—APPELLANTS 
versus 
DEBENDRO RAM BANERJEE AND ANOTHER 
— DEFENDANTS— RESPONDENTS. 

Limitation Act (1X of 1908), Sch. I, Art. 142— 
Possession and dispossession—True owner obtaining 
possession by force— Limitation, commencement of. 

Possession’ of the true owner, however obtained, 
counts inhis favour for the purposes of Article 142 
of the Limitation Act in a suit brought by him for 
recovery of possession on establishment of title. 
[p. 549, col. 1.) 

The plaintiffs, having been dispossessed by the 
defendants of certain lands belonging to them, succeed- 
ed in ousting the Jatter therefrom and retained 
possession until they were evicted under a decree 
inasuit brought by the defendants under section 9 
of the Specifie Relief Act: 

Held, that time began torun against the plaintiffs 
from the moment they were evicted in execution of 
the decree under the Specific Relief Act, and not 
before, [p. 549, col. 1.] | 

Appeal against the decree of the Sub- 
ordinate Judge, Burdwan, dated the ¢8rd July 
1915, sonfirming that of the Munsif, Katwa, 
dated the 30th June 1914, - 

Babu 9:5 Ohundra Palit, for tbe Appel- 
lant. 

Babu Amulya Charan Bhuttacharjee for 
Babu Mritunjoy Cratterjee, for the Respond- 
ents. 

JUDGMENT.—This is an appeal from the 
judgment and decres of the Subordinate 
Judge of Burdwan, dated the 23rd July 1915, 
confirming the decree of the Munsif of Katwa, 
dated the 30th June 1914. The suit is a 
suit in ejectment and both the Courts below 
haye found tbat the plaintiffs havea good 
title to the land which they claim, but that 
the suit is barred by limitation inasmuch as 
it was.not instituted within 12 years of the 
date on which they were dispossessed. The 
findings of the Courts below are findings of 
fact and we are unable to interfere with 
them except so far as they are vitiated by 
error of law. There is only one point in 
the oase, In respect of a portion of the 
disputed land it appears that while the de- 
fendants were in possession the plaintiff 
succeeded inousting them. The defendants 
thereupon brought a suit under section 9 


A 
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of the Specific Relief Act to recover posses- 
sion from the plaintiffs. It is admitted by 
the written statement of the defendants that 
in the interval, until the defendants recoverd 
under the Specific Relief Act, the plaintiffs 
were in possession of this portion of the land. 
That being so, it is clear on the face of the 
record that on the question of dispossession 
the Courts below have overlooked the fact 
that possession by the trueowner, however 
obtained, counts in his favourfor the pur- 
pose of Article 142 of the Limitation Act. 
The appeal, therefore, succeeds to this extent. 
The resulé is that this appeal is allowed 
in part, the decree of the Court below will 
be modified and the suit dismissed except 
in so far as it relates to the portion of the 
disputed land covered by the decree in the 
suit under the Specife Relief. Act. As re- 
gards that portion the suit will be decreed. 
The plaintiffs do not appear to have made 
this point effestively in the Courts below 
and we, therefore, make no order as to costs. 


Appeal allowed in part. 





ALLAHABAD HIGH COURT. 
Ssconp Orvis Appaan No, 1190 or 19:6.: 
January 28, 1918. 

i Present:—Mr. Justice Tudball. 
‘ABHILAKH DHELPHORA—Dsrenpant] 
—~ APPELLANT 
VETEUS 


LILADHAR DHALPHORA— PLAINTIFE 


— RESPONDENT. 

. Inmitation Act (IX of 1908), Sch. T, Art. 184— 
Mortgage of occupancy holding to szemindar— 
Transfer of holding by zemindar —Redemption, suit for 
—Limitation. 

An occupancy tenant gave a usufructuary mort- 
gage of his holding to the zemindar, who sold his 
property rights including the holding to the defend- 
ant. The plaintiff brought a suit for redemption 
and the defendant contended that the plaintiff 
being an occupancy tenant and having been dis- 
possessed for more than six years from’ his holding, 
his suit for possession was barred by time: 

Held, that the suit was not one to recover posses- 
sion of a holding from which the plaintiff had been 
unlawfully dispossessed, but was a suit by a mort- 
gagor to recover possession of the mortgaged pro- 
perty from his mortgagee and certain persons to 
whom the mortgagee had transferred the property 
gud as the plaintiff had not been unlawfully dis- 
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possessed from the holding, the limitation of 12 yearg 
applied fromthe date of transfer to defendant under 
Article 1384 of Schedule I of the Limitation Act. [p. 
550, col. 1.] 


Second appeal from a decree of the Dis- 


trict Judge, Gorakhpur, dated the 14th 
April 1916. 

Mr, Jshwar Saran, for the Appellant. 

Mr. Harnandan Prasad, for the Re- 
apondent. 


JUDGMENT.—The facts of this case 
are clearly set out in the judgment of the 
District Judge, dated the 9th of September 
1915, by which he remanded an issne to 
the Court of first instance. Briefly put 
the case is as follows. An oscupansy ten- 
ant in the year 1900 gave a usufructuary 
mortgage of his holding to the Zemindar. 
About a year before this suit was brought 
the Zemindar sold his property rights to 
Abilakh and Loshan. He also relinquished. 
his sir and khudkasht lands in favour 
of his vendees. Among such lands he 
transferred to the vendees the property 
which is now in suit, The mortgagor 
deposited the money due under the mort- 
gage under section 83 of ihe Transfer of 
Property Aot making Sheo Narain, Lochan 
and Abilakh all parties to his application. 
This was on the 17th of April 1914. As 
the money was not taken, hesued on the 


 2lst of July 1914 for redemption of the 


mortgage and for damages, The Court 
below set aside the decree of the UCOourt 
of first instance and decreed the plaintiff's 
suit, awarding the plaintiff mesne profits 
with effect from the date of the institution 
of the suib. Ib was pleaded on behalf of 
the appellant that the suit is time-barred 
because the plaintiff is an oosupancy ten- 
ant who has been dispossessed for more 
than six years and his sutt for possession 
was barred by time. Attention is called 
to the ruling of Pahalwan Singh v Satru- 
pa Kuar (1). This decision does not asaist 
me in the present case at all. That was 
a suit by a mortgagee of an occupancy 
holding to recover possession of that holding 
when his mortgagor, the occupancy tenant, 
had been dispossessed by the Zemindar. 
There has been no unlawful dispossession 
in the present case. The mortgages has 
made a transfer to Abilakh and Lochan 
of his Zemindari rights. He voluntarily 


and willingly gave up these lands to them 
(1) 2 A. L, J. 471; A. W. N. (1908) 178. 
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They did not unlawfully. dispossess him in 
any way. As against them, ` Sheo Narain 
oóuld ñőt possibly recover possession, they, 
being the transferees of his rights. There 
can be no doubt as, ‘to “the mortgage, and 
as to the transfer by ‘Sheo Narain to, 
Abilakh. The tenant, that is, the respondent 
to this” ‘appeal, “could not possibly, recover 
possession withonk paying his money, and 
he. oan only resover. posgession by a 
redemption suit, The suit is not a snit by 
a tenant, to ‘recover. possession, of a holding 
from ‘which he. has been unlawfully dis~ 
possessed. ‘It is, a gnit by mortgagor to 
recover, possession ‘from hig, mortgagee, and 
certain, persons, to, a tbe mortgage 
has transferred. The 


IN 


is that ae eee 
mesne, profits ‘whigh’ have “been, awarded 
by, ‘the, ‘Court below, as, damages. The. ap: 
pellant has been ir, possession “with effect 
at least, 7 
very ‘well ‘that, his, right 
seagi ion w S, 
of. tl 6. ORSA. “before, h 


te ta 


that were, in “his, ` pogke$ cam prima, facie 


To EED 
to, retain, pos- 


to ‘the p plainti iff who, h had deposited the | money, 
of, the, “Transfer of Property. 
oi appellant, has any remedy, 
aginst Sheo Nar arain, it is open, to. him. to take. 


under, ealon 63, 
Act, If the 
it, I see, no. justice in exempting. him from 
the desree and allowing him ‘to, eep in 


his, posket. that, whigh belongs, to the plaint- 


if, "There i ig. no, foree i in this ‘appeal. 


therefore, dismissed, with costs, 


Appeal dismissed. 
aft +i + e d 


BOMBAY HIGH COURT. 
Seconp CivIL Appear No, 1068.01 1916. 
January 31, 1918. 
Present:—Mr. Justice Beaman and 
Mr. Justice Heaton. 
BAPUIL NARAYAN. CHITNIS. 
AND OTHERS— PLAINTIFFS —APPELLANTS 
VETSUS 
BHAGVANT BALWANT. CHITNIS 


— DEFENDANT—RESPONDENT, 
Ejectmenj—Title,’ proof of~ Burden of proot— 
possession, value of. 


is “hot Table “for. 


from. ‘the date of the. spit, knowing. 


gontested, vied with all, the, 
The, profits 


‘proved some years’. 


Ib is, 


Ina suit in ejectment the plaintiff must prove 
good title and there ig no onus on the ‘defendant to 
prove title relatively good or bad at all. 

It needs twelve full years’ possession to make title, 
and, therefore, where a plaintiff fails to prove anything 
more than possession within twelve years of suit, the 
onus is not shifted on to the defendant to prove good 
title. 

Second appeal from the decision of the 
Assistant Judge, Salara, in Appeal No. 29 
of 1915, confirming the decree passed by the 
Joint Subordinate Judge, Islampur, in Civil 
Suit No. 458 of 1911. 

Mr. N. M. Samarth, for the Appellant. 

Mr. M. y. Bhat, for the Respondent. 

JUDGMENT —The point’ taken before 
us is that althongh the plaintiffs | have been 
held by both the Courts not to lave proved 
aby title, atill the fact that they, were 
once in possession within twelve years of 
suit throws the onus of proving good 
title on the defendanfs. Doubtless there is, 
some case-law authority which might ‘be 
construed into supporting such a proposition. 
We, however, prefer to follow the simple 
law established eyer, since the English 
Courts settled any ‘principles of:Jaw at all, 
that in a suit in ejectment the plaintiff must 
prove good title and that there’ is no onus 
on the defendant to prove title, relatively 
good or bad at all. Hera the plaintiffs 
have attempted to prove title’ and have 
possession. But it 
needs twelve full years to make title, Both 
the Courts haye found that ‘the ‘plaintiffs 
have no title. "tt is not disputed that that 
finding of faot is, binding upon ng, and 
we are unable to see how in the face of 
if any relief can be decreed to the plaintiffs in 
this form of action. 

We must, therefore, dismiss the appeal with 
all costs. 

Appeal: dismissed; 
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PATNA HIGH COURT. 
Privy Councrn Arrears Nos, 67 AND 68 
ov 1917, 
May 6, 1918. 
Present:—Sir Dawson Miller, Kr., Chief 
Justice, and Justice Sir Ali Imam, Kr. 


Choudhri HAR PRASAD RAI AND OTHERS—- 


APPELLANTS 
VETSUS 
BRIJ KISHEN DAS AND OTHERS—- 


RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s 151, 
O. XLV, r. 4—Consolidation of appeals to Privy Council 
— High Court, power of, to consolidate—Security for costs. 

It was not intended by Order XLV, rule 4, to limit 
the powers of the High Court to consolidate cases 
to the purposes mentioned in that rule alone. 
[p. 552, col. 1.) 

The power of consoldation is an inherent power of 
the High Court, which can be exercised in consolidat- 
ing appeals to the Privy Council for the purpose of 
security for costs and to save expenses, [p. 652, col 1.] 


Application for consolidating two appeals 
preferred to the Privy Counsil. 

FACTS.—In order to set aside an ez-parte 
decree two suits were brought by two sets of 
plaintiffs. The defendants filed separate 
written statements, By consent of parties in 
both the suits the same evidence was given 
and the suits were tried together. The Sub- 
ordinate Judge decreed both the suits by one 
judgment. The defendant filed two appeals: 
to the High Court. In the High Court 
two paper books were prepared but the 
evidence was printed in only one of the 
paper-books, The appeals were heard 
together and were disposed- of by one 


judgment. The plaintiffs in each of the- 
suits filed two separate applications for 
leave to appeal to the Privy Council. The 


applications were granted as the valuation 
in each of the appeals was above Rs. 10,000. 
The plaintiffs then made an application 
for consolidating the two appeals to the 
Privy: Council and for permission to de- 
posit only one-set of security for costs. 

Mr. Ganesh Dutt Singh, for the Appel- 
lants, submitted that although there was 
no express provision in the Code of Civil 
Procedure for consolidation of appeals, fhe 
High Court had inherent power to con- 
solidate them for expediency and for the ends 
of justice. He relied on Hukum Ohand Boid 
y. Kamlanand Singh (1), Nand Kishore Sing 
y. Ram Golam Sahu (2). 


(1) 33 C. 927;3 C. L. J. 67. 
(2) 18 Ind. Cas. 207; 40 O. 955; 16 C. L. J, 508, 
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Mr. Parmeshwar Dayal, for the Opposite 
Party, contended that the High Court had 
no jurisdiction to consolidate separate appeals 
to the Privy Council for the purposes of the 
security for costs. The appellants in the 
two appeals were two distinet sets of 
persons, they had filed two distinct suits out 
of which the two separate appeals had 
arisen. They were liable for costs separately, 
therefore, they should give separate security 
for costs in each of the appeals as required 
by law. In the matter of Privy Council 
Appeals the Code of Civil Procedure has 
provided for consolidation of appeals in 
Order XLV, rule 4. This rule gives the 
High Court power to consolidate only for 
the purposes of pesuniary valuation and not 
for any other purpose. The provision 
contained in the rule affords a olear indi- 
cation as to the intention of the Lagisla- 
ture to limit the jurisdiction of the High 
Court in matters of consolidation of 
Privy Connoil Appeals. If sestion 151 
of the Code be invoked to enable the 
High Court to grant consolidation for pur- 
poses other than that laid down in Order 
XLV, rule 4, it would have the effect of 
widening the scope of the rule. The ruling 
relied upon by the applizants has no applica- 
ticn to the case. 


ORDER.—This is an application for ceon- 
solidation of two appeals to the Privy Counsil 
which arise out of the same judg- 
ment. The cases were tried together in 
the Court below and the appeal in this 
Court was heard and deteemined in both 
eases at the same time and one judgment 
alone was delivered. The questions in 
dispute in each of these appeals are sub- 
stantially the same, the appellants in one 
case being the adult membere of a family 
and the appellants in the other case being 
the minor members of that family. The 
only difference in the questions for deter- 
mination in these two appeals is whether 
assuming that the adult members of the 
family fail to make out their case, it is 
still open to the minor members to contend 
that the sale which it is sought to have 
set aside is not binding upon them as they 
were not properly represented. We have 
been asked in this case, in order to save 
expense to all parties, to consolidate these 
appeals which arise ont of the same judg- ` 
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ment ‘and decide substantially the same 
questions and at the same time to order 
that one security bond of not Rs, 4,000, 
which ig usual in the case of these appeals, 
but of Rs, 6,000 should be lodged to cover 
the costs of the respondents in these two 
appeals. A 
It has been contended by the respond- 
ents that under the rules which govern 
appeals to His Majesty.in Counoil there 
is no provision made for consolidating 
appeals except in the one case provided in 
Order XLV, rule 4, where power is given 
to consolidate appeals for the purposes of 
pecuniary valuation. The object of that 
rule is that where you have appeals from 
one judgment involving substantially the 
same question for determination before the 
Privy Coungil, although each of these appeals 
separately may not amount in. value to the 
appealable minimum, yet if in the aggregate 
they do amount to that sum, they may be 
sonsolidated so as to bring the amount up 
to Rs. 10,000 and as that is the only instance 
which is specifically mentioned in Order 
ALY, itis said that we have no jurisdiction 
to consolidate such appeals for any other 
purpose. After considering the arguments 
which have been put before us in this case 
and after considering the other seations of 
the Code which must be read together and 
especially section 151, it seems to us that 
the power of consolidation is an inherent 
power of this Court,as has been desided 
in the sase of Nand Kishore Sing v, Ram 
Golam Sahu (2). We think that it was 
not intended by Order XLV, rule 4, to limit 
the powers of this Court to consolidate 
cases to the purposes mentioned in that 
rule alone. In the present case, where as 
I have already said, these two appeals are 
although in form two in substance practically 
one, we think that in the interests of 
justice and to save unnecessary expense the 
appeals ought to be sonsolidated. There 
will, therefore, be an order that these two 
appeals be consolidated and tried together, 
and further having regard tothe fast that 
in ordinary oases Rs. 4,000 is considered 
sufficient security for the costs of the 
respondent we think that justice will be 
met in this-case by ordering that sesurity 
be given to the extent of Rs, 6,000 by the 
appellants jointly to meet the costs of the 
respondents, The result of that will be 
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that that security of Rs. 6,000 will be 
available to the respondents as against each 
of the appellants in the present consolidated 
appeal, so that if it should turn out that 
the respondents are successful against only 
one set of appellants then the whole of 
that seourity will be available to them for 
their costs. Let the security bond filed in 
this appeal be sent down to the District Judge 
to test and report thereon. 
Order accordingly. 


a Geni tirani 


BOMBAY HIGH COURT. 
Civit Appiicatiox No,.57 or 1917. 
January 24, 1918. 
Present:—Mr. Justice Beaman and Mr, Justice 
Heaton. 
BHAUSING RAGHO—Puarstizr— 
APPLIOANT 
. VETSUS 
CHAGANIRAM HARCHAND — 


DErsNDANT— OPPONENT, 
Civil Procedure Code (Act ¥ of 1908), ss. 115, 15), 


O. XLI, r, 23— Court Fees Act (VII of 1870), s 18—. 


Remand, order of—Refund of Court-fee—Court, duty of 
—-Revision — High Court, powers of —Scope of s. 151. 

Where an Appellate Conrt disposes ofan appeal 
under rule 23 of Order XLI of the Civil Procedure 
Code, the provisions of section 18 of the Court Fees 
Act automatically come into operation and the Court 
is bound to grant a certificate under that section. 
The refusal of the Court to grant the certificate 
amounts to a refusal to do what the law specifically 
says the Court must do and is eitheran illegality 
or a material irregularity within the meaning of 
ead 116 of the Civil Procedure Code. [p, 558, cols. 
1 & 2, 

Per Beaman, J.--Section 161 of the Civil Procedure 
Code is intended to empower Courts to deal with 
their own decrees and orders and is not intended to 
give authority to superior Courts by way of conferring 
supplemental jurisdiction to that conferred by section 
115 of the Code. [p. 553, col. L] 

Civil application 
jurisdiction from an order passed by the 
Assistant Judge, Dhulia, in Appeal No. 83 


of 1916. 

Mr, P. V. Nijsure, for the Applicant. 

Mr, P. V. Kane, for the Opponent. 

JUDGMENT. i 

Beaman, J.—l think it necessary to ex- 
press my own emphatic opinion that an 
application of this kind is not within the 
scope or intention of sestion 151 of the 


under extraordinary - 
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Civil Procedure Code. Nor does that sec- 
tion confer upon us jurisdiction to deal with 
errors of this kind. I think it is very clear 
that that sestion is intended to empower 
Courts to deal with their own decrees and 
orders and was not intended to give 
authority to superior Courts by way of son- 
ferring supplemental juriadiction to that 
conferred by section 115. But I think 
that this is a good «ase under section 
115. What has happened is very clear. 
The Trial Court held that the present 
applicant was not an agriculturist on the 
ground that the question was res judicata. 
On appeal, the learned Judge held that the 
question was not res judiczta and remanded 
the case under Order XLI, rule 23. OF 
that there can be no doubt whatever. 
Where that happens, section 13 of the 
Court Fees Act makes ib compulsory upon 
the Court to grant the certificate men- 
tioned in that section. The Court has no 
discretion in the matter. The learned 
Judge of the lower Appellate Court appears 
to have confused the matter before him 
in such a way as to have entirely lost sight 
of the imperative requirements of section 
33 of the Court Fees Act. Were it 
necessary to examine his reasoning, it 
would bs, I think, very easy to show that 
he entirely missed the point and over- 
looked the obvious polisy and intention 
of that section. It is, however, quite 
enough to say that as soon as he made 
his order of remand under Order XLI, 
rule 23, he was bound by section 13 
of the Court Fees Act to grant the certi- 
Beate which the applicant now prays for. 
As he refused to do, he clearly acted with 
illegality or with material irregularity, 
whichever word be preferred, and the relief 
which the applicant prays for must be 
granted, and the Court below must be 
directed to grant him the certificate which 
he asks for under section 13 of the Court 
Fees Act. 

As the opponent, in spite of our opinion 
upon this point, given before he opened 
the argument, has elested to resist the 
application, in which, as far as I oan see, 
he had no interest whatever, there is no 
reason why the application should not now 
be granted with costs against him, and I 
would so order. The Rule should be made 
absolute in the terms of the above judgment, 
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In respect of the remaining six applica- 
tions of like nature (vizą, Civil Extra- 
ordinary Applications Nos. 364 to 169 of 
1917) Mr. Kane for the opponent withdraws 
all further opposition, and we think that, 
while they will all be governed by the 
judgment just delivered, the opponent need 
pay no more than his own costs in each 
of them. The order, therefore, at the 
foot of the judgment in each of those 
cases will be that the Rule is made absolute, 
each party here bearing his own costs. 

Heaton, J.—I agree. I say nothing as 
to whether the District Judge’s order dis- 
posing of the appeal was correct in form 
or not. It has been appealed against and 
therefore remains. Takiug itas itis, I can 
account for it only by supposing that if 
was made under rule 23 of Order XLI, 
because there is no other provision in the Code 
which empowers the Court of first appeal 
to set aside a decree and remand the oase 
to be decided according to law. As it was 
a disposal of an appeal under rule 23 of 
Order XLI, the provisions of section 13 
of the Court Fees Act antomatically came 
into operation and the Appellate Court was 
bound to grant a certificate, and as my 
learned brother has said, its refusal to do 
that is a refusal to do what the law 
specifically says the Court must do and is 
either an illegality ora material irregularity. 
Therefore, the matter comes, in my opinion 
within section 115 of the Code. I agree 
entirely that it cannot come within section 
151, because I feel quite sure that the 
powers, of this Court of interfering with the 
orders of the subordinate Courts are to 
be found either in seotions relating to 
appeal or in the section relating to 
revision, or, 16 may be, in the Charter of 
the High Court or the Letters Patent. 
And i feel perfectly certain that section 
151 of the Code was not intended to 
extend those powers but was intended, as 
its words to my mind clearly indicate, to 
show what the Trial Court can do whilst it 
is seized of the case. 

I think, therefore, that the order pro. 
posed is the correct order to be mide in this 
ease. 


Rule made absolute’ 


564 
SHANKAR GOVIND 0, KISAN, 
NAGPUR JUDICIAL COMMISSIONER’S 
COURT 


Second Civic APPEAL No, 496 or 1911. 
April 30, 1912, 

Present: —Mr. Drake- Brockman, J. O. 
SHANKAR GOVIND—P.raintire— 
APPELLANT 
versus 
KISAN—Derenpant— RESPONDENT. 

Land Acquisition Act (T of 1894), ss. 29, 80, 45— 
Compensation, apportionment of—Tenant of abadi site, 
qvhether entitled to share of compensation—Wajib-ul. 
arz, provisions of. 

The plaintif, a perpetual lessoe of a village claimed 
from the defendant, a tenant, the entire compensation 
` received by the latter under the Land Acquisition Act 
in respect of a house site in the abadi of the village. 
The village wajib-ul-arz declared the right of 
the defendant to occupy the site as long as he 
pleased, but also declared the right of the plaintiff 
io resume the site of the house after the occupant 
left the village, the latter having only the right to 
transfer the materials of the house: 

Held, that the defendant had no interest in the 
land but was a mere licensee to occupy it and that 
he was not, therefore, entitled to any portion of the 
compensation awarded for-the acquisition of the site 
under the Land Acquisition Act. [p. 554, col, 2.] 

Appeal from the Court of the District 
Judge, Nagpur, dated the 27th September 
1911, in Appeal No. 144 of 1911. 

Mr, 3. L. Subhedar, for the Appellant. 

JUDGMENT.—The plaintiff in this litiga- 
tion is the perpetual lessee of Mauza 
Dhantoli on the outskirts of Nagpur town. 
He claims from the defendant the entire 
compensation received by the latter under 
the Land Acquisition Act in respect of a 
house site in the abadi of the village. The 
Courts below have held that the defendant 
has an interest in the land; the lower 
Appellate Court, considering his position 
analogous to that of an ordinary tenant, has 
apportioned the compensation by giving-two- 
thirds to the plaintiff. 

The material part of the lower Appellate 


Court’s judgment runs thus: — 


“No doubt the site belongs to the 
Malguzar and if the houses were 
removed the site would revert to the 


Malguzar, but the tenant had also gota 
right to occupy the site so long as his house 
was standing and he was in occupation of 
the house. Therefore, it cannot be denied 
that the occupant of the house had also 
some sort of interest in the site, however 
small”, Both parties have appealed to this 
Court, each claiming the entire sum allowed 
by the Land Acquisition Officer, The defend- 
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ant also appealed in respect of the interest 
which has been allowed by both the Courts 
below from the date on which he drew the 
money. Both appeals are disposed of by 
this judgment. 

In my opinion the Courts below should 
have been guided by the wajzb-ul-are and 
the decision in Govind Rao v. Amrit Rao (1). 
The material passage of the wajib-ul-arz has 
been translated as follows:— 

“The sites of houses in the village abadi 
shall devolve upon heirs acsording to custom, 
But no one can dispose of such sites since 
we, proprietors, have the ownership therecf. 
Every person is authorized to sell or mort- 
gage the materials of his house on leaving 
the village or on any other occasion.” The 
plain intention seems to be that once the 
house is removed, transferred or abandoned 
the Malguzar is entitled to the land. I can 
see no valid reason, why this intention 
should not govern apportionment of som- 
pensation when the land and the house are 
compulsorily transferred to the Government. 
The wajib-ul-arz recognizes not an “interest 
in the land” but a mere license to occupy: 
see Motiram v. Rup Khan (2). In England a 
license is, not an, interest in land within. the 
meaning of section 68, Land Clauses Act, 
1845, so as to give a right to compensation 
for “lands or any interest therein” taken for 
publio purposes see Frank Warr & Co. v, 
London County Council (3). It is true that 
to restore himself to the same position as he 
enjoyed before the site and the building 
thereon were acquired the defendant must 
find another site, but this would equally have 
been the oase had he elected to sell the 
house privately. I hold, therefore, that the 
plaintiff is entitled to the whole of the com. 
pensation awarded for the site. 


With regard to the claim for bhe 
interest the Oourts below content them. 
selves with holding that it is slaim- 


able from the date on which the defend- 
ant took the compensation as‘ damages. The 
plaintiff, however, has not explained why he 
failed to appear before the Land Acquisition 
Officer as invited by the notices under section 


(1) 4N. L. R. 149. 

(2) 4 N. L. R. 155. 

(3) (1904) 1 K. B. 718,73 L. J. K. B. 362; 90 L. T 
368; 62 W. R. 405; 68 J. P. 335; 2 L, G. B. 722; 20 T, 
L. R, 346, 
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‘9 of the Land Acquisition Act; nor does his 
learned Counsel in this Court cite any pro- 
vision of law apart from the Interest Ast, 
1839, undér which he can slaim interest. 
1 wonld, therefore, allow interest only from 
the date on which written notice of demand 
was given to the defendant. The decree 
of the lower Appellate Court will be modified 
and costs in all the three Courts will follow 
te result of the oross-appeals to this Court, 
Decree modified. 


BOMBAY HIGH COURT. 
Seconp Civiu Aprea No. 938 or 1916. 
oy January 17,1918. 
Present:—Mr, Justice Beaman and 
Mr, Justice Heaton, 
LAKHICHAND CHATRABHUJ 
MARWADI— PLAINTIPE— APPELLANT 
VETSUS 
LALCHAND GANPAT PATIL-— 


DEFENDANT—RESPONDENT, 

Evidence Act (I of 1872), s. 58—Ezecution of docu- 
ment—Proof—Admission-—Inference drawn from 
matter not on record, validity cf. 

In a suit upon a mortgage alleged to have been 
executed by the father of the defendants, the latter 
denied all knowledge of the transaction. One of 
them, however, on being examined as a witness 
admitted that the signature on the deed was his 
father’s. The suit had been brought on almost the 
last day allowed by the law of limitation, and from 
this the Court inferred that the plaintiff must all 
along have been receiving interest at the stipulated 
rate and that on that calculation the mor tgage debt 
had been fully satisfied: 

Heid, (1) thatas far as the defendant who identi- 
fied his father's Signature was concerned, his 
admission, under section 68 of the Evidence Act, 
relieved the plaintif of any further responsibility 
of proving the mortgage-deed; [p. 655, col, 2.] 

(2) that the Court had erred in law in drawing 
the inference as to the payment of interest from 
matters not in evidence before it, and that, therefore, 
there bad been no proper trial of the suit, [p. 556, 
col, 1. 


Second appeal from the decision of the 
Assistant Judge, Dhulia, in Appeal No. 354 
of 1915, confirming the decree passed by the 
Joint Subordinate Judge, Dhulia, in Civil 
Suit No. 16 of 1915. 

Mr, D, Q. Virkar, for the Appellant. 

‘Mr. H. B. Gumaste, for the Respondent, 


- drawn from any evidence. 


JUDGMENT, 

Beaman, J.—This is a very ungatisfastory 
case. ‘he plaintiff sued on a mortgage. 
There were seven defendants, of whom four 
were minors, all members of a joint Hindu 
family. The eldesi defendant professes to 
know his father’s hand-writing. The father 
was the mortgagor. This defendant, being ex- 
amined and shown the mortgage-deed, said 
that the signature was his father’s, As far 
as he was concerned, this admission, in our 
opinion, would, under section 58 of the Indian 
Evidence Act, relieve the plaintiff of any 
further responsibility of provingthe dosu- 
ment. But the decision is not so clear 
as regards the remaining six defendants, 
The plaintiff in fact didintend to produce 
the attesting witnesses, and there was, as 
far as we can see, no culpable delay on 
his part, but on the day fixed for the 
hearing he said that he was ill and his 
witnesses were not present. Both the Courts 
declined to grant him any farther time, 


and, therefore, they held that he had 
failed to prove the mortgage deed. That 
finding, in our opinion, must be wrong 


against defendant No. l at any rate. It 
is to be remembered that these defendants 
plead that they know nothing of the mort- 
gage transaction, They do not deny that 


it may have taken place, nor do they 
anywhere allege payment. Nevertheless 
both the Courts have inferred, from the 


mere fact that the plaintiff delayed bring- 
ing his suit until almost the last day 
allowed him by the law of limitation, that 
he must have been receiving interest all that 
time at the rate stipulated for inthe deed, 
and on that calculation they have reached the 
conclusion that the debt has been fully satisfied. 
Both the Courts refer to two decisions of 
the Allahabad High Court, Behari v. Ram 
Chander (1) and Balkaran Upadiya v. Gaya 
Din Kalwar (2). But without, commenting 
upon those cases, it is. clear that an in- 
ference of the kind we have just mentioned 
isnot one which can be supported by any 
authority. It is in effect an inference not 
It could not have 
been drawn from any evidence, because pay- 
ment was not alleged and no enquiry was 
made upon thepoint. Drawing inferences of 


(1) 10 Ind. Cas, 927; 33 A. 483; 8 A. L. J. 368, 
(2) 24 Ind, Cas, 255; 36 A, 870; 12 A. L, J. 635, 
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this kind from matters not in evidence before 
the Court is well settled to be an error of law. 
We feel no difficulty, therefore, in neglecting 
these concurrent findings of the two Conrts 
below, which otherwise would no doubt con- 
olude the case. The resultis that at present, 
inour opinion; there has been no trial at 
all. 

We feel, therefore, that we must reverse 
the decrees of tbe Courts below and remand 
the case for a proper trial upon the 
merits. Costs will abide the final result, 

Heaton, J.—I concur., 

Decree reversed; Case remanded, 





MADRAS HIGH COURT, 
ORIGINAL Sipe APPEAL No. 31 or 1917. 

i January 9, 1918. 
Present:——Sir John Wallis, Kr., Chief Justice, 
and Mr. Justice Sadasiva Aiyar. 
VINAYAGA MUDALIAR— DEFENDANT— 
APPELLANT 
Versus 
PARTHASARATHY AYYANGAR MINOR, 
BY NEXT FatersD GOPU ARAMUDU 
AYYANGAR—Prainrirs—R S8PoNDENT, 


Negligence—Damages, suit for—Physical injuries 
caused by falling of door—Damages, measure of— 
Civil Procedure Code (Act V of 1908), O. VFr. 17~— 
Plaint, amendment of, for enhanced damages—Appel- 
late Court, duty of. 

In an action for damages for physical injuries 
caused to the plaintiff by defendent’s negligence, 
the amount of compensation must be fair and 
reasonable, but an absolute compensation is not 
the true measure of damages. The Court should 
not give the value of an annuity of the same 
amount as the plaintiff’s average income for the rest 
of the plaintifi’s life. [p. 557, col. 1; p. 658, col. 2.] 

An Appellate Court can form its own opinions 
on the reasons given by the lower Court for the 
award and measure of damages, but if should be 
slow to interfere unless, in its opinion, the 
damages awarded arc clearly excessive or in- 
adequate. [p. 557, col. 1.] 

In an action for damages, the Court has the 
power to order amendment of the plaint at any 
stage of the suit so as to enhance the claim for 
damages, if the application for amendment was 
made at the commencement of the trial. lp. 556, 
col. 2, 

ee a lad of 16 who was a student in 
one of the lower forms of a school, sustained 
severe injuries by the fallof the door ofa temple 
of which defendant was trustee. Ib was proved 
phat the boy was dul] and not very intelligent 


and that his father was a ‘pauper, while his 
brother was earning Rs. 30 a month. The Court 
awarded him Rs. 12,000 as damages: 

Held, that the award was excessive and it was 
reduced to Rs. 6,000. [p. 558, col. 1; p. 559, col 1.] 


Appeal from the decree and judgment 
of Mr, Justice Coutts-Trotter, in the 
Ordinary Original Civil Jurisdiction of this 
Court in Civil Suit No. 399 of 1916. 

FAOTS appear from the judgment. 

Mr. C. P. Ramasamy Atyar, for the Appel- 
lant, argued that the Judge had no power to 
order amendment of the plaint so as to 
enhance the original claim for damages, 
which had been deliberately fixed. A larger 
relief than was asked for sould not be award- 
ed nor could the Court, after going' through 
a portion of the evidence, allow an amend- 
ment so as to give increased damages. 

The award was excessive. The Judge had 
given an annuity to the plaintiff. Judging 
of the boy’s antecedents and of the intelli- 
gence he displayed in school, there was no 
reason to conclude that, but for the injuries, 
his future would be very brilliant. 

Mr. N. Grant, for the Respondent, argued 
contra. l 

JUDGMENT. , 

Watts, ©. J.—I think there is no ground 
whatever for the objection taken to the 
action of the learned Judge in allowing an 
amendment of the plaint as regards the 
amount claimed as damages. The applica- 
tion was made at the beginning of the trial, 
when the learned Judge reserved his decision 
until he had heard more of the case. When 
he granted it at a later stage, it was not 
opposed though the order was not made by 
consent. The fact that if was not opposed 
goes to show that the general feeling of 
those who had heard the evidence was that 
an award of Rs. 5,000 would ba inadequate. 
The only question then is whetherthe sum 
of Rs. 12,000 awarded by the. learned 
Judge is excessive. The principles on which 
compensation should be awarded in these 
cases is fully discussed in the latest edition 
of Mr. Bewan’s well-known book on Negli- 
gence. The observations of Parke, B., in 
Armsworth v. South Eastern Railway Co. (1) 
and of Brett, J., in Rowley v. London and 
North Western Railway Co. (2) were approved 


(1) (1847) 11 Jur. 758; 81 R. R. 918. 
(2) (1873) 8 Ex. 22; 42 In J. Ex 163,29 L. T. 180; 
21 W. R. 869. 
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generally by the Court of Queen’s Bench in 
Phillips v. London and South Western Railway 
Co. (3) and by the Court of Appeal in 
Phillips vy, London and South Western Railwey 
Oo, (4) giving effect to these ral A 
Lord Coleridge, ©. J., when the case was 
retried bəfore him, told the Jury that the 
amount of compensation must be fair and 
reasonable but that an absolute compensa- 
tion was not the true measure of damages, 
and in the Court of Appeal Bramwell, L. J., 
in Phillips v. London and South Western 
Railway Oc. (5) stated that the direction 
was such as was usually given and was 
right. Pace M. R. Bewan, therefore, I 
think that the proper ruling is that some- 
thing fair and reasonable but less than an 
absolute compensation should be given in 
these cases. The later decision in Johnston 
v. Great Western Railway (6) was concerned 
with the question as to whether the Court 
of Appeal should interfere with the finding 
of a Jury in a case of the kind, and the 
rule laid down was that it would do so 
when it was clear that the Jury had dis- 
regarded the direction of the Court. When 
the damages are assessed by the Court, 
and the Court gives its reasons as in the 
present case the Appellate Court can, of 
course, form its own opinion on the reasons 
‘given but should, in my opinion, be slow 
to interfere, unless in its opinion the damages 
awarded are clearly excessive or inadequate, 
Coming now to the facts there scan be 
no doubt that, owing to the admitted 
negligence of the defendant, the plaintiff 
sustained dreadful injuries and was reduced 
to the pitiable condition referred to by the 
. learned Judge and that his prospects in 
life were completely ruined. He is, there- 
fore, entitled to the largest compensation 
that could properly be awarded to any one 
of his position and prospects in life. As 
regards this part of the case I cannot 
help thinking that the learned Judge has 
taken rather too favourable a view. I 
accept the statement of the learned Counsel 
that the plaintiff impressed the Court asa 


. (8) (1879) 4 Q. B. D. 406; 48 L, J. Q. B. 693. 

(4) (1880) 5 Q. B. D. 78; 49 L. J. Q. B. 233; 4l L. 
T, 121; 28 W. R. 10. 

(5) (1880) 50. P. D. 280 at p. 287; 49 L. J.C. P. 
288; 42 L. T. 6; 44 J. P. 217. 

(6) (1904) 2 K. B. 260; 73 L.J. K. B. 568; 91 L. T. 
157; 52 W. R. 612; 201. L. R. 456. 


bright and intelligent boy. Nonetheless 
he was a backward boy who would not 
have completed his school course and become 
eligible for admission to a college, until 
three years after the average age. This 
may be assumed to have been due to his 
father’s want of means, but that want of 
means would have been an even more fatal 
obstasle to his completing his college course 
and obtaining a degree in Arts, to say 
nothing of Law, so as to put him on an 
equality with other educated boys of his 
age and caste. No doubt, he had a distant 
connection who was in a position to help 
him, and such help is not infrequently but 
by no means invariably given. Help from this 
quarter appears to me to be too problematical 
to take into account in assessing damages. 
His father was practically without means. 
One brother isa failed ‘matriculate’, who 
is now in the Government service and 
debarred by his failure from rising to 
better paid appointments. The other brother 
was unemployed at the date of the trial 
but had been a clerk in a mersantile 
firm. On the whole the plaintift’s prospects 
were by no means so bright as those of 
any yourg Iyengar boy with parents in 
comfortable circumstances and able te 
afford him the best educational advantages. 
The learned Judge, as I understand him, 
was of opinion that Rs. 6,000 or Rs. 7,000 
would not reproduce more as an annuity 
than an averagely successful person in the 
plaintiff’s position would have earned, but 
he has felt entitled to double that sum 
having regard to the sufferings the plaint- 
iff has undergone, the sufferings he will 
undergo and the permanent disabilities he 
has to suffer from, The plaintiff is, no 
doubt, entitled to compensation for the 
pains and sufferings he has undergone and 
will have to undergo as well as for the 
loss of his career, but this award,in my 
opinion, is something more, rather than 
something less, than an indemnity as it 
ought to be according to the authorities 
to which I have referred. Rs. 6,000 repre- 
sents an annuity starting at much more 
than the plaintiff would have been likely 
to earn after many years of employment, 
1 also think that having regard to the 
authorities I have referred to, it is going 
too far to double the amount awarded 
ander this head as compensation for pain 


558 


INDIAN CASHES, 


[1918 


VINAYAGA MUDALIAR 0, PARTHASARATHY AIYANGAR. 


and suffering. My learned brother sitting 
with me, whois in a better position than 
I am to judge of the prospects of the boy 
in the plaintiff’s position, holds this view 
even more strongly than I do. In the 
result, however, we have agreed that the 
damages should be reduced to Rs. 6,000. 
Otherwise the appeal is dismissed with 
costs. 

Sapastva ÅIYAR, J.—The defendant is the 
appellant. He is trustee ofa temple. The 
falling of the temple door through the 
negligence of the temple servants has injured 
the plaintiff, who was about 16 years old 
at the date of snit, in a very serious 
manner as spoken to by the plaintiffs 
Ath witness, Dr. Gibson. The plaintiff may 
“never be able to walk by himself without 
erutehes or human aid,’ and bas also 
“Jost control of the muscles” controlling 
the excretion of the fæses and the discharge 
of urine. He sued through his Vakil for 
recovery of damages estimated at Rs. 5,000. 
He afterwards changed his legal adviser, 
and the Counsel instructed by Attorneys 
appeared for him at the trial. The plaint was 
allowed to be amended into a alaim for 
Rs. 12,000 and the learned Judge gave a 
decree for damages for Rs. 12,000. 

It is clear from the evidence that the 
plaintiff’s father is practically a pauper who 
earns nothing, The plaintiff’s elder brother, 
who was unable to pass the Matriculation 
Examination, was earning Rs. 30 a month 
and was probably the support of his father 
and of the plaintiff. The plaintiff was 
studying in the 3rd form when he got 
his injuries, and I think he must be 
treated as a backward boy as, even if 
he continued to have his promotion regu- 
larly, he would have got his secondary 
school leaving certificate only in his 19th 
year. The learned Judge says, I am not 
going to give this boy annuity to compen- 
sate him for the loss of his career whish 
would bring him more than an averagely 
sugcessful person would have earned.” 
But I think in giving a judgment for 
Rs. 12,000, he has given him such an 
annuity and even an annuity giving 9 
larger income than he could reasonably 
expect. Considering the plaintiff’s previous 
scholastic career and the intelligence to be 
expected of a person born in the family to 
which he belongs, he might be expected to earn 


Rs. 20 to Rs. 30 a month after he became 
a major. Even in that view, he cannot 
be said to be entitled to a sum whioh 
would give him an annuity of Rs. 360 a 
year. The measure of damages in a suit 
like this is discussed in Mayne on Damages, 
tih Edition, pages 541 to 544. In one of 
the cases cited, Phillips v. London and South 
Western Railway Oo. (3), confirmed in 
appeal in Phillips v. London and South 
Western Railway (5), a plaintiff, who 
was getting a secured income of £6,000 
to £7,000 per annum in medical practice 
and who was supposed to have been 
permanently disabled from earning that 
income, was given only £7,000 as damages 
by Jury, that is, a sum giving anannuity 
of £ 350 at 5 per cent. The summing 
up of Mr. Justice Field in that case was 
approved of in appeal (though a new 
trial was ordered on the ground that the 
damages did not even cover actual 
expenses incurred by plaintiff). The rule 
in these cases is: ‘You are not to give 
the value of annuity of the same amount 
as the plaintifi’s average income for the rest 
of the plaintiff’s life. If you gave that, 
you would be disregarding some of the con- 
tingeccies....An accident might have taken 
the plaintiff cff within a year. He might 
have lived on the otber hand for the next 
20 years and yet many things might have 
happened to prevent his continuing his 
practice.” So also in another case, Parke, B., 
said: “Ib would be most. unjust if, when- 
ever an accident occurs, Juries were to visit 
the unfortunate cause of it with the utmost 
amount which they think an equivalent for 
the mischief done.... Scarcely any sum could 
compensate a labouring man for the loss of 
a limb, yet you do not in sucha oase give 
him enough to maintain him for life.” 
Armsworth vy, South Eastern Ry. Oc. (1). 
Bearing these observations in mind, I think 
the sum of Rs. 5,000, which was demanded 
by the plaintiff’s father in the lawyer’s 
notice sent before the institution of the suit 
and which was also claimed ‘as reasonable 
damages legally alaimable in the plaint before 
its amendment, is the amount which a 
reasonable Jury ought to have given to the 
plaintiff and I would, therefore, hold that 
there was no sufusient ground for the learned 
Judge to have allowed the plaintif to 
amend the plaint by asking for higher 
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damages or for allowing any portion of the 
additional amount claimed, I cannot, how- 
ever, state that the amendment allowed was 
illegally granted. 

Mr. Grant for the respondent argued that 
Mr, ©. P. Ramasami Aiyar inthe lower 
Court said that provided that his client was 
not made personally liable and provided the 
damages are given against the temple, he 
would not object to the amendment of the 
plaint. Mr. Ramasami Aiyar on the other 
hand said that he remained silent as no 
formal application to amend was made. 
Anyhow, I think that the interests of the 
temple cannot be said to require less pro- 
testion than the personal interests of the 
defendant trustee. inthe words of Parke, B., 
“the unfortunate” temple ought not to 
be ‘‘visited”...with the utmost amount 
which” a too compassionate Jury might think 
“equivalent to the mischief done.” The ques- 
tion of the quintum of damages in these cases 
is not one that can be accurately and mathe- 
matically answered. I would have been 
inclined to assess it at only Rs. 5,000 or 
even less if I had tried the case as a 
single Judge exercising solely the functions 
of the Jury. Where two Judges sitting as 
an Appellate Bench have to decide on a 
question of this kind, itis clearly desirable 
that in exercising the functions ofa Jury, 
the Bench should come to an agreement on 
a matter in which there is room for the 
exercise of a large though not wholly 
arbitrary discretion. We have (as stated as 
the judgment of my Lord) agreed to the 
award of Rs, 6,000 as damages in this case, 
I would, therefore, modify the deoree of the 
learned Judge by substituting Rs. 6,000 for 
Rs. 12,000. As, however, the defendant 
in bis appeal memorandum contended that 
Rs. 2,000 was a sufficient compensation and 
considering also the nature of the case, I 
would, as regards costs, not interfere with 
the lower Oourt’s award in favour of the 
plaintiff and I would also direst the appel- 
lant to bear the respondent’s costs of this 
appeal, 

M.O.P, 


Decree modified, 


BOMBAY HIGH COURT. 

Second Orvit APPEAL No. 280 or 1917, 
February 8, 1918. 
Present:——-Mr, Justice Beaman and Mr, Justice 
Heaton, 

NILKANTH LAXMAN JOSHI. 
DECREE- HOLDER— ÅPPELLANT 
versus 
RAGHO MAHADU PAVALE—Jopemenrt. 


DEBTOR— RESPONDENT. 

Limitation Act (IX of 1908), Sch. I, Art. 182 (6)-~ 
Date of issue of notice, what is. 

The words, “date of issue of notice” in clause (6) of 
Article 182 of Schedule I of the Limitation Act 
mean the date on which the notice was in fact issued, 
and not the date on which the Court ordered it to be 
issued. [p 659, col. 2 ] 


Second appeal from the decision of the 
Distriet Judge, Poona, in Appeal No. 227 
of 1916, dismissing an appeal from an 
order passed by the Subordinate Judge, 
Haveli, in Darkhast No, 295 of .916. 

Mr. S. Y. Abhyankar, for the Appellant. 

JUDGMENT, 

Beaman, J.—The application for execution 
would undoubtedly be in time if we take 
the date of the issue of the notice upon 
the last application to be in fact the date 
on which it was issued, and not the date on 
which the Court ordered it to be 
issued. There was a conflict of authority 
under the former Indian Limitation Act, 
this Court holding that the word “issuing” 
in the Article meant, not the astual sending 
out of the notice, but the making of 
the order that it should on some future 


day be sent ont. The Calcutta and 
Madras High Courts took the opposite 
view. The Indian Limitation Act 
was accordingly amended and the word 


“issue ” was substituted for “ issuing,” I 
entertain no doubt but that the intention of 
that amendment was to give effect to the 
view held by the Caloutta and Madras High 
Courts. As the Article now stands, I do not 
see how it is capable of any other construe- 
tion. Time is said to run in all cases in 
which notices have been issued from the 
issue of the notice. Taking language in its 
natural sense and assuming the Legislature 
to mean what it says, I cannot read into that 
the strained construction which was put upon 
the Article in the former Indian Limitation 
Act, a construction made possible, if indeed 
ib was made possible, only by treating the 
word “ issuing ” as a continuing verb dating 
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back to the time from which the process 
was started by the Court. Bya parity of 
reasoning, it appears to me that it would 
be as permissible to say that the date of 
a man’s hanging was not the day on which 
he was actually hanged but the day on which 
the Court sentenced him to be hanged, I 
must confess for my own part that I am 
always strongly averse from putting an un- 
natural construction upon language which 
seams to me to have a perfestly plain and 

natural meaning. 

In my opinion, there can be no doubt 
but that the present application is within 
time, since it is within three years from the 
date on which notice wag actually issued upon 
the last application. 

I would, therefore, reverse the order of 
the Court below, direct that this application 
be again taken on the file and proceeded with 
ascording to law. 


Flzaton, J.—I concur, 
Order reversed, 





ALLAHABAD HIGH COURT. 
Seconp Civit APPBAL No, 149 or 1916, 
November 2, 1917. 
Present:—-Mr. Justice Piggott and Mr. 
Justice Walsh. 

ANT RAM—PLAINTIFF—ÅPPELLANT 
VETSUS 
MITHAN LAL AND ANOTHER—DEFENDANTS— 
RESPONDENTS. 

Provincial Small Causes Courts Act (IX of 1887), 
Sch. II, Art, 41—Decree for maintenunce against 
three brothers making one of them eupressly liable for 
avhole aimount~Payment by defendant made liable 
—Suit to enforce contribution, whether cognisable by 
Small Cause Court-—Jurisdiction. 

A Hindu widow sued the brothers of her deceased 
husband for maintenance and obtained a decree. 
For certain reasons the decree made one of the 
defendants expressly liable for the whole amount 
of the decree. The latter made payments under 
the decree and then sued the other defendants for 
contribution: et eal 

Held, that under the poculiar circumstances of the 
case the fact of his having made payments under 
the decree gave rise to an equity in favour of the 
plaintiff as against the defendants, but that never- 
theless the suit as brought could not be treated as 
a suit for contribution within the meaning of Article 
Al of Schedule II of the Provincial Small Causes 
Courts Act, and was not, therefore, excluded from 
the cognisance of a Court of Small Causes. [p. 561, 
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Per Walsh, J.—It is only suits for contribution 
of a peculiar and special character which are 
included in the exemption contained in Article 41 
of Schedule II of the Provincial Small Causes 
Courts Act, and œ litigant who wants to bring 
himself within the exemption must clearly establish 
that his suit in every respect complies with the very 
mee definition contained in the Article. [p. 561, 
col. 2. 

Second appeal against the desision of the 
Subordinate Judge, Muttra, dated the 7th 
December 1915. 

The Hon’ble Mr, Narain Prasad Asthana, 
for the Appellant. 

Mr. M. L. Agarwala, for the Respond- 
ents, 

JUDGMENT. 

Pieagorr, J.—This is a second appeal 
by a plaintiff, whose suit fo recover from 
the two defendants, his own brothers, a sum 
amounting to Ks. 340, after having been 
decreed by the Court of first instance, has 
been decreed in part only by the lower 
Appellate Court. The sum covered by this 
appeal is Rs, 190. On behalf of the 
defendants-respondents a peliminary objec- 
tion was raised to the effect that the 
cognizance of this appeal is barred by 
section 102 of the Code of Oivil Proce- 
dure. We have to determine whether the 
suit brought by the plaintiff Ant Ram was 
or was not one of a nature cognisable by 
a Court of Small Causes. It was asimple 
claim for money to an amount falling short 
of Rs. 500 and therefore fell within the 
cognizance of a Court of Smal! Causes, unless 
excluded by some Article in the Second 
Schedule of the Provincial Small Canses 
Courts Act (IX of 1887). There is really one 
Article alone (Article 41) about which 
there can ba any substantial argument. 
Something has been said about Articles 
38 and 42, but they are so clearly in- 
applicable that we need not mention them 
further. On behalf of the applicant it is 
contended that the suit in question is a 
suit for contribution and that it was 
brought by himself, either as a sharer in 
joint property in respect of a payment 
made by him of money due from a ao- 
sharer, or in the alternative made by him as 
a manager of joint property on account 
of the said property. Asa matter of fact 
the question raised by this preliminary 
objection is one which we should have to 
consider in one form or another at the 
hearing of the appeal itself, because the 
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only question decided against the plaint- 
iff has been one of limitation,and in order 
to determine the question of limitation it 
would be necessary to determine the nature 
of the suit as brought. We have come to 
the conclusion that the preliminary objeotion 
must prevail, as the suit in question is 
not a suit for contribution at all within 
the meaning of Article 41 aforesaid and can- 
not be held to be concerned with joint 
property within the meaning of that 
Article. The somewhat peculiar circum. 
stances out of which the litigation arises 
need not be gone into at length. The 
essential point is that a decree was passed 
on the 15th of February 1910, against all 
the three brothers who were parties to the 
present suit in favour of Musammat Basanti, 
the widow of a previously deceased brother. 
The object of that decree was to secure to 
thislady maintenance at the rate of Rs. 10 
per mensem chargeable on the whole of the 
property which had belonged to the father 
of the three defendants. In consequence, 
however, of certain antecedent circumstances 
which need not be gone into, the Court 
thought fit to include in ifs decree an 
express direction that the present plaintiff, 
Ant Ram, should alone be liable for the 
payment of the money. The consequence 
of this is that the liability of the pro- 
perty, and, therefore, the liability of the 
remaining defendants, could not come into 
existence except in the event of failure 
on the part of Ant Ram to comply with 
the terms of thedecree. We do not think 
there is any getting away from the fact that, 
at the time when he made the payments which 
formed the basis of his cause of action, Ant 
Ram alone was liable to make them under the 
terms of the decree. No doubt, under the 
peculiar circumstances, the fact of his 
making these payments gave rise to an 
equity in his favour as against his two 
brothers, and this equity has been recog- 
nised by the decree passed in the Ccurts 
below. The fact remains nevertheless that 
the suit as brought cannot be treated 
as one for contribution and, therefore, was 
not excluded from the cognizance of a 
Court of Small Causes. For anthorities on 
this point it is sufficient to refer to two 
judgments of the Madras High Court, 


Mavula Ammal v. Mavulu Maracoir (1) and 
(1) 30 M. 212; 17 M. D. J. 376. 
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Ramaswamy Pantulu v. Narayanamoorthy 
Pantulu (2). We were referred in argu- 
ment on the other side to a case of this 
Court, Futima Bibi v. Hamida Bibs (3), but 
that case is fully resoncilable with the Madras 
authorities and indeed proceeds on the same 
principles of law. What the learned Judge 
of this Court who desided that case laid 
stress upon was that the liability which 
the plaintiff had satisfied was a joint 
liability as between himself and the de- 
fendants at the moment when the payment 
was made, and, moreover, a liability attach- 
ing to a joint tenancy and therefore attach- 
ing to property jointly held by the parties 
to the suit. It was, therefore, a suit for 
contribution in the full sense of the word. 
We hold ascordingly that no second appeal 
lies in this case and we dismiss this petition 
of appeal accordingly with costs including 
fees on the higher scale. 

WALSH, J.—1 entirely agree. One thing 
is quite clear, that it is only suits for 
contribution of a peculiar and special 
character which are included in thia ex- 
emption. If what is ordinarily known as a 
suit for contribution was intended to be 
exempted nothing would have been easier 
than to say so. I think it must be taken 
that a litigant who wants to bring himself 
within Article 41 must olearly establish 
that his suit in every respect complies with 
the very precise definition. 


Appeal dismissed, 
ta 14M. L, J. 480. 


(3) 28 Ind. Cas, 587; 13 A. Ln J. 452. 





BOMBAY HIGH COURT. 
Suconp Crvit AregaL No. 232 op 1917, 
January 11, 19168. 
Present:-Mr. Justice Beaman 
aud Mr. Justice Heaton. 
SUBRAYA VENKAPPA HEGDE— 
DeranDaNnt— APPELLANT 
1ersus 
SOMBAYA HEGDE—P.aintirs— 


RESPONDENT, 
Decree, construction of—Instalment decree-—Defuult 
in payment of instalment Waiver, 


962 INDIAN 


SUBRAYA VENKAPPA HEGDE Y, SOMBAYA HEGDE, 


An instalment decree provided that in case of 
failure to pay the amount of any two instalments 
the defendant should pay to the plaintiff the whole 
of the unpaid balance of the decrec, ‘The first 
instalment’ was not paid on the date fixed, but 
before the due date of the second instalment it 
was paid in full with interest at the agreed rate. 
There was a further default in paying the second 
instalment and the decrec-holder thereupon claimed 
that there was a failure to pay the amount of 
two instalments atthe period fixed, and, therefore, 
that he was entitled to claim the whole amount 
‘of his debt at that time remaining unpaid: 

Held, that the real intention of the parties was 
that, before the penalty could be enforced two 
instalments must be in arrears together and that 
condition not having been fulfilled inthis caso the 
‘decree-holder was not entitled to execute the 
decree for the whole of the unpaid balance. [p. 
568, col. 1.) 


Second appeal from the decision of the 
District Judge, Kanara, in Appeal No, 124 
,of 1916, reversing the order passed by the 
Subordinate Judge, Sirsi, in Darkhast No. 
226 of 1916. 

Mr. G, P. Murdeshwar, for the Appellant. 

Mr. 9. N. Karnad, for the Respond- 
ent. 

JUDGMENT. 

Beaman, J.—The consent decree runs in 
the following terms :— 

‘Plaintiff do recover from defendant 
Rs, 258-10-5 ont of Rs. 753-10-5, alleged 
by plaintiff (to be due to him) and 
admitted by defendant, on the 30th 
day of Chaitra of the next cyolical year 
Rakshasa (14th April 1915). As to the 
balance of Rs 500 on dedusting the 
said amount (of Rs. 253-10-5) plaintiff do 
pay the same to defendant by five instal- 
ments of Rs. 100 each payable on the 
20th day of the Magh of each year begin- 
ning from the 30th of Magh of the next year, 
that is, of the cyclical year Rakshasa. In this 
way defendant do pay (the whole amount) 
by six instalments. In case of failure to 
pay the amount of avy one instalment he 
should pay the amount of instalment he 
has failed to pay with. interest at the 
rate of Rs. 12-80 per cent per annum from 
the date of failure ta pay the instalments 
up to the date of payment. In case of 
failure to pay the amount. of any two in- 
stalments at the period fixed, defendant 
do pay to plaintiff all the amount of 
instalments remaining unpaid on deducting 
the amount of instalments paid at that 
time, together with interest thereon at the 
above rate, that may accrue from tho date 
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of default up to the date of payment; in 
this manner the amount should be paid in 
one lump sum,” 

Upon this deeree a dispute has arisen 
in the following ciroumstances. The first 
instalment of Rs. 258-10-5 was to be paid 
on or before the lth April 1915. The 
second instalment of Rs. 160 was to be 
paid on or before the 30th March 1916. 
The first instalment was not paid on the 
date fixed, but in January 1916, before 
the due date of the second instalment, it 
was paid in full with interest at the agreed 
rate, There was a further default in pay- 
ing the second instalment due on the 30th 
March 1916. The decree-holder thereupon 
olaimed that there was a failure to pay 
the amount of two instalments at the period 
fixed, and, therefore, that he was entitled 
to claim the whole amount of bis debt at 
that time remaining unpaid. The lower 
Appellate Court has acceded to that oon- 
tention and held upon a construction of 
the decree that on the 30th Mareh 1916 
there had heen a failure to pay the 
amounts of two instalments at the period 
fixed. We are of a different opinion. 
We think if unnecessary to go into the 
questions raised and discussed in the judg- 
ment cf Jenkins, C.J., in the Full Bench 
‘case of Rashiram v, Pandu (1). That and 
the case out of which it arose had special 
reference to the points at which limita- 
tion began to run on breach of conditions 
in instalment bonds very similar in their 
terms to those we are considering. All 
that I wonld say is thatif the view taken 
by the learned Chief Justice be correct 
that the acceptance of an overdue instal- 
ment before the next succeeding instalment 
becomes due amounts to estoppel and 
precludes the creditor from alleging that 
there was a prior default, then the posi- 
tion here would admit ofno argument. It 
is, however, contended on behalf of the re. 
spondent that he had no option in the matter; 
that there was in no real sense a waiver when 
he accepted the amount of the first instalment 
with interest in January 1916 and, therefore, 
that there is no rocm for tke introduction of 
the principle of estoppel, It appears to us, 
however, that the decision can be put upon a 
much simpler and more satisfactory grouna. 


(1) 27 B, 1, 4 Bom, L. R, 688, 
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Upon our reading of the decree iteelf, we eu- 
tertain no doubt but that the real intention of 
thé parties was that before the penalty could 
be enforced two instalments must be in arrears 
together. Adopting that construction,itis olear 
that the condition had not been fulfilled in 
this case, for before the default of the 30th 
March 1916 the first instalment had been 
paid in January 1916. There was, therefore, 
at the time the deoree-holder claimed to call 


in the whole debt, only one instalment in’ 


arrears. We think, therefore, that the view 
taken by the learned District Judge was 
wrong and that there has been no such failure 
to pay the amoants of two instalments at 
the period fixed as would entitle the decree- 
holder to the order he obtained in the lower 
Appellate Court. 

We think that the decree of the learned 
Judge must be reversed and this appeal 
allowed with all costs. 

Hestoy, J.— i conenr, 


Decree reversed. 


PUNJAB CHIEF COURT. 
Secosp Civit Appsat No. 1679 oF 
1916. 

February 27, 1918, 
Present:——Mr. Justice Scott-Smith and Mr. 
Justice LeRossignol. 

RATAN DAS AND OTHE295—PLAINTIRES — 
APPELLANTS 


CETSUS 
Musammat GU RAN~—Derenpaxt— 


RESPONDENT., . 
Bengal. Regulation AVIE of 1806, s &—Limui- 
tation Act (IX of 1908), Sch. I, Arts. 185, 144. — Murt- 
gage by way of conditional sale—<AMlorigagor continuing 
in possession after defauli—~Adverse possession —Fore- 
closure proceedings~-Suit for possession by mortgagee— 
Limitation. 

Inthe caseof a mortgage by way of conditional 
sale where, under the terms of the mortgage-deed, 
the mortgagee is entitled to possession of the mort- 
gaged property without first taking out foreclosure 
' proceedings, the right to possession of the mortgagor 

determines on the date of default; but where under 
the deed, the mortgagee as such has no right to 
possession, the right to possession of the mortgagor 
does not determine and his possession does not 
become adverse until the foreclosure proceedings 
have been perfected and the year of grace has expired. 
[ p. 568, col, 1.] 
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A mortgage-deed by way of conditional sale dated 
the 28th Juue 1898 provided that the mortgage 
money shall be pail after three years and in case of 
default the mortgagee shall beat liberty to take 
possession by issuing foreclosure notice under Regula- 
tion XVIIL of 1506 but that if he did not elect to do 
so, the mortgagor would continue to pay him interest 
until the mortgage wasredeemed. The mortgagor 
made default and on the 17th of Jane 1918 the mort- , 
gagas gave him notice of foreclosure, which was 
rerved on the 7th of September 1913 so that the year 
of grace expired on the 7th of September 19:4 The 
mortgagee then brought a suit for possession as 
owner on the Sth of February 1915: 

Held, (1) thar the mortgage having continued even 
after the date of default, the mortgagor’s right to 
possession did not determine and his possession did 
not begin to be adverse to the morigagec fill the 


- expiry of the year of grace, so that the suit was not 


barred by time under Article 144 of the Limitation 
Act; [p. 566, col. 1.] 

(2) that Article 145 of the Limitation Act had no 
application to the case. [p. 56%, col 2 ] 

Proceedings under Regulation XVII of 1806 are 
purely ministerial proceedings devised to give 
warning to the mortgagor of theimpending disappear- 
ance of his right to redeem the mortgage andavoid a 
conditional sale, and cannot in themselves confer any 
new period of limitation on a claim which otherwise 
would be barred by time. [p. 564, col. 2.] 


Second appeal from the decree of 
the District Judge, Fercz3pur, dated the 
&th March 1916, affirming that of the 


Subordinate Judge, 2nd Class, Feroz3pore, 
dated the 6th October 1915, dismissing 
the claim. 

Mr. Ganpat Ras for the Appellants. 

Sardar Kharak Singh, for the Respond- 


ent. 

JUDGMENT.—As will be observed from 
the order of the learned Judge in Cham- 
bers, this isa suit by quondam mortgagees 
for possession as owners of land mortgaged 
to them by deed dated 28th June 1898, 
and the appeal has been referred to this 
Banch besause its decision involves the de- 
termination of a difficult point of limitation. 
The term of the mortgage expired on the 
98th of June 1901, bubit was orly onthe 17th 
of June 1913 that the mortgagees took action 
for the issue of notice of foreclosure to the 
mortgagor which notice was served on the 


= 7th, of Sep'ember 1913, so that the year 


of grace expired on the 7th September 
1914. This svit was brought on the Sth 
of February 1915, and the point for 
decision is whether under Article 135 or 
144 of the Second Schedule to the Limita- 
tion Act, the mortgagees’ suit for posses. 
gion as full owners is barred on the groung 
that the suit was not brought _withiy, 
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twelve years of the date on which the 
mortgagor’s right to possession determined, 
nor within twelve years of the date when 
the mortgagor’s possession became adverse 
to the mortgagees. The Courts below have 
agreed that the mortgagor’s right of posses- 
siou determined on the 28th of June 1901, 
“and the suit is time-barred. 

On behalf of the appellants Nagar 
y. Saudagar (1) and Tek Chand v. Sohel 
Singh (2) have been cited, but neither of 
these cases is on all fours with the oase 
now under consideration, Tek Ohand v. 
Sohel Singh (2) isa judgment by a single 
Judge and in that oase, although the suit 
was brought more than twelve years from 
the date when the right of the mortgagor’s 
possession determined, the mortgagee had 
completed his foreclosure proceedings within 
twelve years and it was beid that he had 
twelve years in which to institute his suit 
and that the said period of twelve years 
ran from the date of the expiry of the year 
of grace. In the suit before us, however, 
the notice of foreclosure is dated more 
than twelve years later than the date on 
which the mortgagee’s debt became due 
and the year of grace began to run after 
the date on which a suit torecover posses- 
sion as mortgagee would have been time- 
barred under Article 135. Nagar v, Saudagar 
(1) affords us still less assistance, for in 
that case the mortgagee was in possession 
of the mortgaged property and his suit was 
merely for a declaration that the mortgage 
right had merged in a full proprietary 
right. 

On behalf of the respondent it is 
contended that the decisions of the Oourts 
below are correct, and it is urged that 
Moman vy. Ishrt Pershad (3) and Nand Lal 
y. Goojar (4) are on all fours with the 
present case. Respondent also cited Dino- 
nath Gangooly v. Nursingh FPershad Doss 
(5), Shurnomeyee Dasi v. Surinath Das (6), 


(1) 67 P. R. 1908; 115 P, W. R. 1908. 
(2) 65 P. R. 1906; 72 P. L. R. 1907. 
(3) 35 P. R. 1899. 
(4):5 Ind. (as, 275; 94 P. R. 1912; 178 P. W.R 
1912; 237 P. L R. 1912. 
(5 22W.R Y0; lè B. L. R, 87. 
(6) 12 0. 614; 10 Ind. Jur. 458; 6 Ind. Dec. (N. 8.) 
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Murlidhar v. Kanchan Singh (7) and Bhandari 
v. Musammat Jasodhan ($). 

Now the proceedings under the bat- 
dòil-wafa Regulation are purely ministerial 
proceedings devised to give warning to the 
mortgagor of the impending disappearance 
of his righb to redeem the mortgage and 
avoid a conditional sale, and it seems to 
us impossible to hold that tbose procesd- 
ings in themselves san confer any new period ` 


`of limitation, on a olaim which otherwise 


would be barred by time. In Bhandari 
y. Musammat Jasodhon (8) it was held that 
the mortgagee, having foreclosed, had 
twelve years within which to institute his 
suit for proprietary possession, running from 
the date of the expiry of the year of grace, 
when the mortgagor’s right to possession 
of the character sought for in the suit 
first determined, and this conclusion was 
arrived at by aconsideration of the English 
case of Pugh v. Heath (9). However that 
may be, neither Moman v. Iskri Pershad 
(3) nor Nand Lal v. Goojar (4) is of much 
aid to us in this case, for in all the cases 
cited the mortgagee was entitled in accord- 
ance with the terms of the mortgage-deed 
to immediate possession of the mortgaged 
property, whereas in the case before us 
the mortgagee was entitled to possession of 
the mortgaged property only after per- 
fecting the foreclosure proceedings under 
Regulation XVII of 1806. If Article 135 
of the Limitation Act, applies to the case 
we have to decide whether the suit was 
bronght within 12 years of the date when 
the mortgagor’s right to possession deter- 
mined, Did the mortgagor’s right in this 
case determine on the z&th dune 1601, 
or did it determine only on the expiry of 
one year from the date of the foreclosure 
notice P If Articole 144 applies, did the 
possession of the defendant become adverse 
to the plaintiff on the 28th June 1901, or 
only on the 7th September 1914? In 
Khelut Chunder Ghose v. Tarachurn Koondoo 
Chowdry (10) it was held that under an 
English deed of mortgage a suit to recover 


(7) 11 A. 144; A. W. N. (1889) 41; 6 Ind, Dec. 
(N. s.) 520. 

(8) 90 P. R. 1895. 

(9) (1882) 7 A. O. 235; 51 L.J. Q. B. 367; 46 L. T, 
321; 30 W. R. 558. 

(10) 6 W. R. 269. 
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possession was barred unless brought within 
12 years from the date of default, and 
in Dinonath Gangooly v. Nursing Pershad Doss 
(5) it was decided that the cause of action 
arose when default was made and that no 
new cause of action arose by reason of 
foreclosure proceedings. 


If then Article 185 of the Limita. 
tion Act applies to this case, the cause of 
action arose, če., mortgagor’s right to 
possession determined, on the 28th June 
1901, and the present suit is barred, and 
if the mortgagee failed within 12 years to 
sue for his remedy, it is difficult to see how 
foreclosure proceedings which were perfected 
on a date when his mortgage no longer 
subsisted, can give him a right to bring 
a suit for possession as full owner under 
Article 144. If the mortgagor’s right to 
possession determined on the 28th June 
1901, within the meaning of Article 135, 
it is difficult to avoid the conclusion that 
on that same date the mortgagor’s posses- 
sion became adverse to the mortgagee- 
aa within the meaning of Article 


Now, Regulation XVII of 1806 pro- 
vides no period within which the mort- 
gagee is to take foreolosure proceedings. 
On the contrary the Regulation sets forth 
that whenever the mortgagee is desirous 
of foreclosing at any time subsequent to 
the due date, he shallfollow the procedure 
prescribed by the Regulation. In this case 
indeed what the mortgagor covyenanted 
with the mortgagee amouzits to this, that if 
the mortgage money were not repaid within 
three years the mortgagee was then to be 
entitled not to possession but to take out 
foreclosure proceedings under the Regulation. 
Can ther it be said that the right of the 
mortgagor to possession of the property 
determined on the 28th June 1901? On 
that date no doubt the mortgagee was at 
liberty to start foreclosure proseedings, but 
if cannot be said that on that date the 
mortgagor’s right to possession determined. 
This case, however, is clearly not a case 
by a mortgagee but a case by a person 
claiming full ownership, and indeed the 
mortgage agreement contains no stipulation 
that the mortgages shall obtain possession 
of the mortgaged property in his capacity 
of mortgagee. It enables him to secure 
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‘possession only after he has completed 
his full proprietary title. The conclusion 


then at which we arrive is, that Article 
135 cannot apply to this case and we are 
driven back upon Article 144. Here 
again the same question has to be answered, 
viz., whether the possession of the mort- 
gagor after the 28th Jane 1901 became 
adverse to the plaintiff P Now, ib is a 
well-recognized rule that prescription does 
not begin to run against a person who is 
unable to take immediate action., Could 
the plaintiff have launched this suit on 
the 29th June 1901? It is obvious that 
the reply must be in the negative, because 
at that time the mortgage had not been 
foreclosed, the plaintiff had no right to 
possession as mortgagee and his status of 
full proprietor had not been perfected. How 
then must the possession of the mortgagor 
be qualified afer the 28th June 1901? 
He was not a trespasser for he was in posses- 
sion as mortgagor and was entitled to 
remain in possession until he was ousted 
by the full owner, so that his possession 
was not an adverse possession but one 
that could be referred back to a legal 
beginning. In the oase reported as Khelut 
Ch.nder Ghose v. Tarachurn Koondoo (19) 
there was a clear provision that the 
mortgagee was entitled to possession im- 
mediately on default, so that that authority is 
of no aid in this case. Dinonath Gangooly v. 
Nursingh Pershad Doss (5) is a case which 
seems to cffer a closer parallel with the 
present case, but in that case it was held 


that under the mortgage contract 
the mortgagee was entitled to pos- 
session immediately on the occurrence 


of default in spite of the fast that iu order 
to foreclose be bad to follow the prccedure 
laid down in Regulation XVIi of 1£06. 
The only respect in which the fasts of that 
case difer from the facts of this case is 
that in the Caloutta case it was stipulated 
in the mortgage-deed that on failure to 
repay the mortgage money the rights of 
the mortgagor would cease and the mortgagee 
could take possession, whereas in the case 
before us there is no such provision but the 
plaintiff is authorised to obtain full possession 
by applying the procedure of the Regulation; 
and it remains for consideration whether 
this difference in the wording of the mort- 
gage-deeds distinguishes the two eases. There 
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is this further difference between the two 
eases that the Calcutta case was a suit 
between the mortgagee and the purchaser 
of the mortgagor’s right and nota suit 
between the mortgagee and the mortgagor, 
and the ralto decidend: in the Calontta case 
was that ander the mortgage deed with 
which that case was concerned the mort- 
gagee hada right of entry immediately on 
default by the mortgagors. The stipulations 
in the mortgage deed before us are that on 
default the mortgagee shall be at liberty to 
secure possession by the issue of a notice 
under the Regulation. Secondly, that if he 
elects not to do so, the mortgagor will con- 
tinue to pay him interest until the mort- 
gage is redeemed. In viewof these special 
stipulations we are unable to hold that the 
mortgagee had aright to iaimediate posses- 
sionon the 25th June 1901, or that the 
possession of the mortgagor was adverse to 
him after that date, b3canuse the mortgage- 
deed clearly provides for the continuance of 
the mortgage eren after the date of default. 

The true rule in these cases appears 
to be that when under the terms of the 
mortgage-deed the mortgagee is entitled to 
possession of the mortgaged property without 
first taking out foreclosure proseedings, the 
right to possessicn of the mortgagor 
determined on the date of default, but where 
under the ‘terms of the mortgage-deed the 


mortgagee as such has no right to 
possession, the right to possession of 
the mortgagor does not determine 


and his possession does not become adverse 
until the foreclosure proceedings have been 
perfected and the year of grace has expired, 
Applying this rule to the case before us, we 


find that the mortgage contrast gave the 


mortgagee no rightof entry as mortgagee, 
that it ccmteraplated the subsistence of the 
relation of the mortgagor and mortgagee 
even after the date of default, that the 
mortgagee was entitled to maintain this 
relation as long as he pleased and that he 
had no right to possession until he had 
perfected his proprietary right, Conse- 
quently the possession of the mortgagor did 
not become adverse to him till shortly before 
suit. 

In this view we must accept the appeal 
and we decree the claim with costs through. 
out, 

Appeal accepted, 


~ 
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BOMBAY HIGH COURT. 
Sroono Sivin ArpeaL No. 677 or 1916. 
January 10, 1918. 
Present:—Mr, Justice Beaman and 
Mr. Justice Heaton. 

BANI RAMCHANDRA SALYI— 
DERENDANT—ÀPPELLANT 
< ETSUS 
JAYAWANTI GOVIND PANDIT— 


PLATNTIFF — RESPONDENT. 

Contract Act (IX of 1872), sa. 23, 24—Public policy 
—Compounding felony~Uniawful  consideration— 
Specific performance of agreement to sell land. 

The plaintiff sued for specific performance of a con- 
tract by which the husband of the defendant agreed 
to convey to her certain land for a consideration of 
Rs 150. Annexed to the contract was a term that, in 
the event of a criminal prosecution for criminal 
breach of trust instituted by the plaintiff against the 
said intending vendor not being withdrawn, the con- 
tract was not to be enforced. i i 

- Held, (1) that if the concluding term of the 
contract had been complied with or could be com- 
plied with, then part of the consideration was void 
on the ground of being oppossed to public policy. 
[p. 667, col. 1.] 

(2) that if the cerm could not be complied with, 
then the whole contract became unenforcoable for 
failure of an essential condition and that in either 
view the suit must be dismissed. [p. 587, col. 1] 

No one can contract on the footing of part of the 
consideration being the compounding of a felony, [p. 
557, col, 1.) i 


 Secand appeal from the decision of the 
First Class, Subordinate Judge, Ratnagiri, in 
Appeal No. 145 of 1915, confirming the dearee 
passed by the Subordinate Judge, Devrukb, 
in Civil Suit No. 184 of 1914. 

Mr. D, W. Pilgamkar, for the Appel- 
lant. 

Mr. P. B. Shingne, for the Respondent. 

JUDGMENT, 

Beaman, J.— The plaintiff sued for specific 
performance ofa contract by which the hus» 
band of the defendants agreed to conyey to 
her oertain land for a consideration of Rs, 150. 
Annexed to the contract was a term that in 
the event of a criminal prosecution for 
eriminal breach of trust instituted by the 
plaintiff against the said intending vendor | 
not being withdrawn, the contrast was not. 
to be enforced. The explanation briefly is 
this. The plaintiff had previously sold this 
land to Ramchandra. The agreed price 
was Ks, 250 in all. Ramchandra advanced 
to the plaintiff Rs. 115 to pay off a mort- 
gagee and a farther sum of Rs. 135 of which 
Rs. 100 at any rate waseither taken bask 
by Ramchandra or deposited with him by 
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tbe plaintif. Admittedly the plaintiff re- 
tained ` Rs. 35, which, with the Rs, 115 paid 
to the mortgagee, makes Rs. 150. In respect 
of the other Rs.” 100 she complained that 
after she had deposited if with Ramchandra 
he criminally misappropriated it, in the sense 
that he withheld it and denied her right 
to obtain itfrom him. That was the origin 
of the criminal prosecution. 

It is perfectly clear from the agreement 
upon which this suit is bronght, Exhibit 
27, that Ramohandra, husband of the de- 
fendant, virtually admitted the truth of 
the allegations made by the plaintiff and was 
ready to make complete reparation in the term 
of this agreement, provided that the. criminal 
law stayed its hand. Thus all the equities are 
_@learly on the side of the plaintiff. Ifshe 
cannot enforce this contract, she must lose 
her land and she must loaa the Rs. 100, part of 
the consideration of which Ramchandra had 
defrauded her. Et appears that pursuant to 
this agreement the plaintiff did make an 
application to the Magistrate to withdraw 
the prosecution. As, however, the offence 
charged was not compoundable, it is claar 
. that unless the Magistrate had failed in his 
duty or mistaken the facts, it no longer lay in 
the power of the plaintiff to affest the course 
of the trial. Just about thas tims, however, the 
Magistrate was transferred and the case was 
delayed. Before it was rosumed Ramohandra 
died. There was another person Dinkar, so- 
accused with the defendant, and we are told, 
though we can find no proof of the fact, 
that the prosecution against Dinkar was 
dropped, l 

Now, upon these fasts we hava to ùe. 
termine whether the contra3t, Bxhibit 27, 
gan ha spacifically enforsod. [bis pretty cloar 
that if the econclading term had bien com- 
plied with, or could have baancomplied with, 
then pəri of the consideration would have 
been void on the ground of baing oppassd 
to public polisy: No one may contract upon 
the footing of part of the consideration be- 
ing the compounding ofafelony. Bat assum- 
ing that this term could not haya baen 
complied with, then the whole contract be- 
cəməs eqaally’ unanforsaible for failuta of 
an esiential coniition, So that in either 
view if 13 gary olaar upon an unleratand- 
inz of tha faos and ths termi of the 
contract that tha plaintiff ginonot haya ib 
specifically enforced, 


-unfortanate the result, wə have 


There are other considerations which may 
be drawn from other principles of contract 
which are equally fatal to it; as for ex- 
ample, the provisions of section 24 of the 
Indian Contrast Act; for having regard to 
the actual nature of the condition which the 
plaintiff undertook .to falfil, the result that 
that condition was impossible from the first 


‘makes the contract void. 


Speaking for myself I much regret that 
the plaintif should have been misled into 
framing her contract in this way, since, 
as I have indicated, the result is certainly 
one of great bardship to her; but I see 
no alternative upon the plain law of the 
case than to hold, as I have indicated above, 
a view in which I believe I have the com- 
plete concurrence of my learned © brother, 
and so to reverse the decree of the Courts 
below and dismiss this suit ; but bearing 
in mind the hardship of the case and the 
probable ignorance of the plaintiff which has 
led her into this -unfortunate position, I 
would make both the parties bear their own 
02863 throughout. 


Hearoy, J.—I agree with the order pro- 
posed and I fully agree that it.is an, un- 
fortunate thing that this claim has to be dis- 
missed. But it must’ bs dismissed besause 
the contract, specific performance of which 
was sought by the plaintiff, is one whish, 
on the face of it, is opposed to public policy. 
The coutrast, which is for the sale of 
land by Ramchandra to the plaintiff at a 
stated price, recites that “ you (7. e., the 
plaintiff) have filed a complaint for 
‘sriminal breach of trast against me and 
Dinkar in the First Class Magistrate’s 
Court at Chiplun.” A complaint of criminal 
braach of trust of a kind that oan be 
compounded. Thea the contract ends by 
saying: “This contract is not to be in force 
if the complaint is not withdrawn.” That 
ssem3 to ma to ba, unmistakably on the 
fase of it, an-illegal contract. However 
to give 
effect to law. 

Decree reversed. 
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PATNA HIGH COURT. 

SEGOND Crvit, ArrEaL No &31 or 1917. 
February 2, 1918. 
Present:—Mr, Justice Roe. 
DAROGA RAUT—P tatntirr— APPELLANT 
VETSUS 
Musammat PAREMA KUER—DErEn pant 
mm RESPONDENT, 

Court Fees Act (VII of 1870), Sch. I, Art, 1, Sch, II, 

Art, 17 —Cross-objection—Court-fee payable, 
_ There is no reason to assume that the words “or 
oross-objection” have been omitted from Article 17 of 
‘Schedule If of the Court Fes Act. Therefore, a 
oross-objection in a suit for a declaration must bear 
ad valorem Oourt-fee under Article 1, Schedule I of 
the Court Fees Act. 

The Taxing Officer mads the followirg 
reference to the Taxing Judge:— 

A oross-objection iu this appeal has been 
filed, on which a valuation of Rs. 250 has 
been put and a Court-fee of Rs. 10 has been 
paid. The cross-objesction has been properly 
valued and if this had been an appeal, the 
proper Court-fee would have been Rs. 10 
under Schedule II, Article 17 of the Court 
Fees Act, the relief bémg only declaratory. 
Schedule II, Article 17, however, does not 
deal with oross-objections, so it appears an 
ad valorem Court-fee should be paid. The 
same difficulty arose in the case of Lakhan 
Singh v. Ram Kishen Das (1). In that 
ease Tudball, J. found that Article 17, 
Schedule II of the Court.Fees Act, did not 
apply to cross-objesctions and that an ad 
valorem Court-fee must be paid. He 
remarked that there was possibly an over- 
sight at the time when Act V of 1908 was 
‘passed, in not having added the words “or 
grogs-objection” to Article 17 cf the Act. 
As things stand, therefore, it would appear 
that the ad valorem Court-fee must be 
‘paid, 

JUDGMENT .—lI think it is rash to as- 
‘sume that an item has been omitted from 
a schedule by an cversight. It seems to 
me logical to say that if a party who 
‘has beer refused an order altering a summary 
decision or entry in a registeror a declaratory 
decree or an order setting aside an award or 
an adoption is aggrieved by such an order, 
he shonld file an appeal against that 
refusal. It is as reasonable to say that 
the words “cross-objection” have been de- 
liberately omitted from Article 17, as it would 
be obviously right to say that the words 


(1) 43 Ind, Oas. 179; 15 A. L, J, 886; 40 A. 98. 
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“written statement, pleading, set-off or coun- 
ter-claim” have been deliberately omitted 
from that Article. There is in‘the result 
of this conclusion no hardship. An unsuc- 
cessful litigant genuinely desirous of one 
of the reliefs contemplated by Article 17 
is at liberty to file an appeal. forthwith 
irrespective of any action thatmay be taken 
by his adversary, and pay on the appeal a 
Court-fee of Rs. 10, If he asksfor such 
a relief only because his adversary has 
preferred an appeal, he will be required, 
if his own appeal is time-barred, to pay an 
ad talorem fee. If his appeal is not time- 
barrid, he should seek his remedy by 
a regular appeal, not by a sross-cbjection. 


PRIVY COUNCIL.. 
APPEAL FROM THE Bomuay Hice Court. 
December 13, 1917. : 
Present:—Lord Backmaster, Sir John 
Edge, Sir Walter Phillimore, Bart., and Sir 
Lawrence Jenkins, : 
REHMAT.-UN-NISSA BEGUM AND OTHERS 
— APPELLANTS 
VETSUS ; 
PRICE, SINCE DECEASED, AND OTHERS— 
RESPONDESTS, ! 

Contract Act (IX of 1872), ss. 252, 254 (6)—Partner- 
ship — Dissolution, right to, how far offected by terms of 
partnership contract — Court, power of, to decree dissolu. 
tion. 

A partner’s claim to a decree for dissolution rests, 
in its origin, not on contract, but on his inherent 
right to invoke the Court’s protection on equitable 
grounds, in spite of the terms in which the rights 
and obligations of the partners may have been 
regulated and defined by the partnership contract. 
[p. 571, col. 1.] 

It is not, therefore, a contravention of section 
262 of the Contract Act for a partner to seek dissolu- 
tion, or for the Court to deciee it, though the 
partnership agreement contemplates the conti- 
nuance of the partnership beyond the date at which 
the suit is instituted. lb is to meet the precise 
predicament of a partnership not terminable at will 
that the Court’s power to decree dissolution is con- 
ferredin the events enumerated in section 264 of 
the Contract Act. [p. 571, cols. 1 & 2.] 

Appeal from a deoree of the Bombay 
High Court (Sir Basil Seott, C. J., and 
Davar, J.,) dated the 8th September 1914, 
varying a decree of Macleod, J., dated the 


28th March 1914. l 
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FACTS of the case are sufiiciently 
stated in their Lordships’ judgment. 
Briefly, the appellants’ predecessor, Nawab 
_ Kamal Yar Jung, had entered into a partner- 
ship with respondents for the quarrying 
and supply of stone to be used by re- 
spondents in constructing certain docks at 
Bombay. The partnership agreement pro- 
vided that the partnership should continue 
until the supply of stone for the docks 
was completed. The partnership, however, 
resulted only in losses, and on that 
ground the Nawab sued for a dissolution. 
Macleod, J., desreed his suit, but this deci- 
sion was reveresd on appeal by Scott, O. 
J. and Davar, J. They held that Cowas ee 
Nanabhoy v. Lallbhoy Vallubhoy (1) estab- 


lished the proposition that parties when 
entering into a partnership agreement 
may so stipulate as to relinquish their 


right of dissolution in the ordinary way 
and postpone that right till the expiration 
of a period or the completion of an adven- 
ture: that that case was before the Con- 
tract Act, but that section 252 of the 
Contract Act laid down the same rule: 
that the parities here had expressly sti- 
pulated that the partnership should 
eontinue till the supply of stone for the 
docks had bsen completed. They added 
that even if they had a discretion to 
declare the partnership dissolved, they 
would not have exercised it in plaintiff's 
fayour. The docks being by this time 
completed, they did not dismiss the 
snit, but held that plaintiff was not en- 
titled to a declaration that the partnership 
came to a termination before the termina- 
tion of the adventure, and directed that 
partnership accounts be taken up to the 
end of the construction work of the 
docks. 

Hence this appeal. 

Mr. Upjohn, K. O, and Sir W. Garth, for 
the Appe)lants.—Under section 254 (6) of the 
Indiin Contract Acta partner may sue for 
dissolution of partnership when the business 


of the partnersbip oannot be carried on 
except af a loss. There are no gircum- 
stances here to justify the finding that 


the parties agreed to renounce the right 
of dissolving in case of loss. On a proper 
(1) 1 B. 468; 3 I. A. 200; 8 Suth. P. O. J. 826; 3 Sar. 


P: G. J. 645; 11 Mari. Jur, 392; 26 W, R. 18; 1 Ind, 
Dec, (N. s.) 309 (P. C.). 
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construction of the articles of agreement 
the appellants did not relinquish their 
statutory right to apply to dissolve the 
partnership in that case. Cowasjee Nanabhoy 
y. Lallbhoy Vallubhoy (1) does not lay down 
that partners can contract themselves out 
of that right. To the contrary effect vide 
Lindley on Partnership, page 658. 

On the question of discretion, there is 
nothing in the facts which disentitles 
appellants to the benefit of the Statute. 
Macleod, J., exercised his discretion rightly 
in plaintiffs favour and the Appellate 
Court had no sufficient reason for interfer- 
ence with if, 

Messrs. P. O Lawrence, K. O., L De Gruyther 
and Æ. B. Raikes, for the Respondents.—The 
Appellate Court were right in saying this was 
nota cuntract which ‘one party could deter- 
mine merely because the business was 
being carried on at a loss. The articles 
show that there was an agreement that 
the partners would not take advantage of 
their statutory right to apply for dissolu- 
tion. Whatever power the Conrt had to 
dissolve, the discretion not to dissolve has 
been exercised rightly and properly by the 
Court of Appeal. 

Mr. Upjohn, K. C., replied. 

JULGMENT. 

Sır Lawrence JENKINS, —This is an appeal 
from a decree of the High Court at 
Bombay in its Appellate Jurisdiction, dated 
the Sth September 1914, varying a decree 
of that Court in its Original Jurisdiction 


passed on the 28th March lyl4. The 
suit is for a dissolution of partnership. 
The original plaintiff was Nawab Kamal 


Khan, but he has died in the course of 
the snit and the present appellants are 
his representatives. The defendants, his 
partners, are the respondents in this ap- 
peal, The partnership was constituted on 
the llth Maroh 108, and its terms are 
contained in’ an instrument of that date. 
To appreciate its purpose and legal effect 
it will be convenient to describe briefly 
the events that led up to its execution. 
The defendants, a firm of contractors, 
hed undertaken the. construction of the 
New Alexandra Dock in the island of 
Bombay, and they required for the work 
a large supply of graniteand other stone. - 
They accordingly made two contracts in 
1906 for this supply, and in both of them 
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the Nawab was either directly or indirectly 
interested. 

For reasons which need not be discussed, 
the supply of granite and stone under 
these oontracts was so unsatisfactory 
that the defendants’ manager complained, 
and declared that he would bə sompelled 
to look elsewhere if he could not get delivery 
according to ecntraat. 

In the end an arrangement was made 
for cancellation of the two contracts and 
the release of all claims for their breach 
by the Nawab and those interested with him, 
and for the formation of a new partnership 
between the Nawab and the defendants for 
the quarrying and supply of the requisite 
granite and other stone. The defendants 
insisted that the Nawab should be a sleep- 
ing partner without any voice in the 
control and conduct of the bnsiness, so his 
advisers naturally demanded the insertion 
in the partnership instrument of a provi- 
sion which would secure him against the 
risk of extravagant working. 

To this the defendants assented, and a 
clause was inserted which ultimately be- 
came the 25th in the instrument as execated. 
It is this clause that has given rise to much 
of the present dispute, 

In the instrument, which is expressed 
to be made between the Nawab, of the 
one part, and the defendants (thereinafter 
galled the contractors), of the other part, 
after a narrative of the events leading 
up to the partnership, it is resited that 

for the purpose of carrying out the said 
terms and conditions and of working the 
said .quarries and producing stone and 
granite therefrom, and rendering the said 
quarries remunerative and profitable to the 
parties thereto, and in sonsideration of 
the advances to be made by the contractors,” 
it had been arranged that the agreement 
should be entered into. 

The instrument then provided that the 
Nawab and the defendants should be in- 
terested in the working of the quarries 
at Lingampalliand Dharur, and should share 
the profits and losses half and half (clause 
1); tbat the granite and stone produced 
from the quarries should be furnished to 
the defendants for their works at the 
e dock in accordance with their reqairements 
and sent, delivered, and paid for as there- 
in provided (clause 3); that the working 
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of the quarries and the partnership should 
sontinue untilthe supply of granite or other 
stone for the construction of the docks was 
completed, and that the partnership should - 
then terminate and be wound up (clause 4); 
that the expenditure incurred in managing 
and supervising the quarries should not exceed 
the proportion of 10 per cent. on the cost of 
the work, including all charges (clause 
17); thatthe royalty should be oneof the ex- 
penses of working the quarries, to be defrayed 
out of the partnership funds or the income 
earned (clause 22); and “that the average 
rate of expenses per cabio foot at which the 
stone has hitherto been quarried, exclusive of 
management and superintendence, shall not 
ba exceeded in fature except under extra- 
ordinary circumstances, when the rate of ex- 
pense may be increased by 10 percent.” The 
work contemplated by the partnership was 
carried on, but with the one unvarying result 
of anrual loss, which amounted to upwards 
of three lakhs ofrupees onthe 30th June 
1910. In these circumstances the present 
suit was instituted in Ostober 1912, praying 
for a dissolution on the ground that the 
business of the partnership had been, and 
only could be, carried on at a loss. 


In the plaint extravagant charges of 
fraud were made, but they have been 
abandoned. While groundless charges of 


this type are to be deprecated, and may 
well attract the consequence of an adverse 
order as to coats, their Lordships cannot 
accede to the suggestion, somewhat faintly 
made, that the Nawab had by these charges 
forfeited hig right to the protection of the 
Court if he otherwise had a good cause 
of action. ` 

The matters now in contestare (1) whether 
the suit is premature; (2) what is the 
“average rate of expense” mentioned in 
clause 25 of the partnership instrument; 
and (3) have there been ‘extraordinary 
circumstances’ within the meaning of that 
clause? 

The Court of first instance decided in 
the Nawab’s favour on the first and sesond 
of these points, and adversely to him on 
the third. The Appellate Bensh’s desision 
was wholly adverse to the Nawab, but 
as the work on the dosks had been som- 
pleted before the hearing of the appeal, 
the Court directed that partnership ac- 
counts should be taken from the 11th 
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March 1908 up ‘to the end of the con- 
struction work of the docks. 

The Court of Appeal’s decision that the 
Nawab when he filed kis suit was not 
entitled to claim a dissolution, was based 
on. the continuance of the partnership 
involved in the terms of the partnership 
agreement and on section 252 of the Con- 
tract Act. And the Court proceeded to 
express the opinion that, even if it had 
jurisdiction, if would have refused to declare 
the partnership dissolved at any period 
earlier than the completion of the work. 
The first and the more extreme of these 
propositions was not seriously pressed in 


argument before this Board, nor indeed 
sould it be. 
It is beyond controversy that at the 


institution of this suit the business of the 
partnership could only be oarried on ata 
loss. This is conclusively shown by the 
firm’s balance sheets, the profit and loss 
account for the period from the Ist Marsh 


1908 to the 30th June 1912, and the 
admission in the defendants’ written 
statement. The . condition described in 


section 254 (6) of the Indian Contract 
Act, 1872, is thus established, and it is 
provided that in this event the Court 
may, at the suit of a partner, dissolve 
the partnership. What, then, is there in 
the circumstances of this case to deprive 
the Court of its jurisdiction or the 
plaintiff of his right to seek the Court’s 
assistance? 

Their Lordships are unable to agree 
with the High Court’s view that there is 


anything in section 252 that constitutes a 


bar; it appears to them to be directed to 
something wholly different. 

A partner’s claim to a deoree for dis- 
solution reste, in its origin, not on contract, 
but on his inherent right to invoke. the 
Court’s protection on equitabls grounds, in 
spite of the terms in which the rights and 
obligations of the partners may have been 
regulated and defined by the partnership 
contract. 

It was not, therefore, any contravention 
of that section for the plaintiff to seek 
a dissolution, or for the Court to decree 
it, though the partnership agreement con- 
templated the continuance of the partnership 
beyond the date at which the suit was 
nstituted. No man can exclude himself 
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from the protection of the Oourts, and yet, 
if the view of the Appellate Bench is tg 
prevail, this is what the Nawab has done, 
for a decree for dissolution would be the 
protection appropriate in the circumstances 
of this case. It is no answer to say that 
this. partnership was not terminable af 
will; it is to meet that precise prediza. 
ment that the Courts power to decree 
dissolution is conferred in the events 
enumerated in section 254, Fora part- 
nership terminable at will no such pro. 
vision would bə required, 


Their Lordships, therefore, are unable 
to affirm the decision of the Appellate 
Bench as to the competence of the snit. 
But this leavas open the question whether 
the Court’sdisoretion should be exersised 
for or against the Nawab’s claim, The 
Appellate Banch desided adversely to it, 
was urged in argument against in- 
tarferenes with this decision that it is opposed 
to sound practice for an Appellate Court to 
substitute its discretion for that of the 


Court from which an appeal has been 
preferred, The justice of this. argument 
is undoubted, but it was at least ag 


relevant before the Appellate Bench 
as it is before this Board. And yet the 
Appellate Bench did not hesitate to ex- 
press its readiness to substitute its dig- 
cretion for that of the original Court, 
although in the view it took of the Court's 
jurisdiation the question could not arise. 


In these ciroumstances the real question 
is whether there was or is any justification 
for questioning or disturbing the discretion 
exercised by the original Court when it 
passed the decree for dissolution in the 
Nawab’s favour. If cannot be said that 
the Court acted capriciously or in disregard 
of any legal prinsiple in’ this exercise of 
its discretion. Oa the contrary, there are 
elaments in the oase which can fairly be 
regarded as ample warrant for the first 
Court's decision, and for this it is enough 
to point tn the dual position of the de- 
fendants, which broaght their interests as 
contractors into sharp conflict with their 
duties as partners of the Nawab, and also 
to the prominence given in the resital to 
the common purpose that the quarries - 
should be remunerative and profitable to 
the partners, 
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Their Lordships, therefore, hold that there 
ig no sufficient ground for disturbing the 
original decree so far as it pronounced 
for a dissolution. 

The next inquiry involved in this appeal 
is as to the amount of the average rate 
of expense prescribed as a limit by clause 25 
ofthe partnership instrument, This clause 
was inserted as a protection for the Nawab; it 
in effect imposed a limit on expenditure by the 
controlling partners, and the measnre of that 
limit was the rate of expenditure in the 
past. 

Tt had originally been arranged that the 
rate should be embodied in the document. 
Its ascertainment bad bean entrusted to Mr. 
Chukerbut'y on behalf of the Nawab, and 
Mr, Stuart on behalf of the defendants, but 
they were unable to agree to a figure in 
time for its inclusion in the engrossment. 

On the 10th March 1905, however, the 
two representatives agreed to a figure, and 
the contest is asto what the figure covered. 
On the same day Sturat wrote on behalf 
of the defendants and sent to the Nawaba 
letter in the following terms:— 

“We beg toconfirm the rate agreed apon 
with Mr. Chukerbutiy this day as referring 
to clause No. 25 in the proposed agreement 
between you and ourselves, wiz, Bombay 
Government, rupee 1, annas 7, per cubic 
foot for all labour on granite for quarrying, 
dressing, and hauling to station.” 

Onthe Lith the partnership instrument 
was executed by the Nawab at Hyderabad 
and from an endorsement it appears that 
it was read over and in'erpreted to him by 
Ghukerbutty. It probably had been pre- 
viously signed by or on bshalf of the defend- 
ants at Bombay, though no distinct proof 
as to this has been brought to their Lord- 
ships’ notice. 

On the 14th March the Nawab wrote to 
the defendants as follows:— 

“In reply, to your letter dated the 10th 
regarding the working expense of granite 
stone at Lingampalli, I beg to point out the 
rate of 1/7 rupees was arrived at on calcula- 
tion on wrong basis. This has got to be revised 
on actual working before it can be acceded 

3) 

j Here it becomes necessary lo refer to an 
'. admission made in the course of the suit and 
contained in a letter of the 30th July 1913 
written by the plaintifs’ attorneys to the 
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defendants’ solicitors. It is expressed to be 
in confirmation of what had passed between 
Counsel for the parties at a meeting on the 
previous day and after stating that “with 
a view to shortening proceedings” certain 
charges were abandoned, it runs as fol- 
lows:— i 

“We also give notice that for the above 
reasons and for the purposes of this suit 
only our client admits that at or abont the 
time of signing the partnership agreement 

. : it was agreed between the 
parties that the cost of working the quarries 
should not exceed the rate of 1/7 rupees 
(British currency) per cubic foot of stone. 
We think it right to add that this admission 
must not be taken as an admission that 
the said rate included only the items 
apparently contended for by the defendants 
as shown in the accounts submitted by 
them to our client.” 

This admission is of vital importance: it 
controls this branch of the case, and narrows 
the region of enquiry. Not only does if 
decisively affirm and place beygnd con- 
troversy the fact that there - was an agree- 
ment and that according to that agreement 
the rate was notto exceed 1/7 rupees, but 
it excludes the possibility of any objection 
to its admissibilty under section 91 or 92 of 
Evidence Act. The one qualification is that 
the rate did not only include the three 
items of quarrying, dressing, and hauling. 
All, therefore, that has to be considered and 
determined is whether under the agreement 
between Chukerbutty and Stuart three items 
only or more than three items were sovered 
by the accepted rate of 1/7 rupees. It is 
beside the point to speculate as to whether 
this igure was assessed in error; for if error 
there was, the procsedings are not aptly 
framed for its correction. 

On the question whether, in the agree- 
ment between Chuckerbutty and Stuart, 
these three items and these alone were 
included, the evidence stands thus. The 
letter of the 10th March is explicit on the 
point; if states that the 1/7 rupees were 
for these three items and for nothing else. 
It was written and sent on the very day 
the agreement was made and just after 
Chukerbutty had left, so there would be 
no room for forgetfulness in the matter. 
Nor is it reasonable to suppose that Stuart 
would have at once sat down and deliber- 
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ately given a false version of the agree- 
ment, And then there is the significant 
gircumstance that the agreement was sub» 
sequently signed by the Nawab without 
any protest or repudiation of the terms 
contained in the letter, and this was done 
jn the presence of Chukerbutty, who, it is 
sworn, was always first consulted by the 
Nawab before signing anything, and who 
on this occasion acted as interpreter. It 
is trne that on the 14th the Nawab wrote 
objecting to the letter of the 10th, but 
his objection was not that no agreement 
had been made in the terms stated by 
Stuart, but that the caleoulation bad been 
on a wrong basis. And then there is the 
evidence of Stuart. He declares that the 
rate agreed upon between Chukerbutty and 
himself was 1/7 rupees per cubic foot, 
and that. the letter of the 10th March 
correctly states the agreement. His veracity 
has not been impugned, but it has been 
strenuously contended on behalf of the 
Nawab that in view of the figures in 
Exhibit 27, the estimate of cost of stone 
prepared by Mr. Gay, and of Stuart’s evi- 
dence as to the use made of those 
figures in arriving at the rate on which 
he and Chukerbutty ultimately agreed, it 
is impossible that the rate of 1/7 rupees 
could have been for the three items of quarry- 
ing, dressing, and hauling only, and that it 
must also Have included loading, depreaia- 
tion, royalty, quarry expenses, and inci- 
dentals. 

Their Lordships resognise the forse of 
this criticism, and realise that the coinsi- 
dence of the figures in Exhibit 27 with this con- 
tention is worthy of consideration. But at the 
same time they feel that it would be easy 
to attribute too much weight to it, and more 
particularly as Stuart’s evidence was given 
in answer to interrogatories and oross-inter- 
rogatories administered on commission, 80 
that there was no opportunity of giving 
the examination a direction 
have elucidated the full significance of 
answers which now remain obscure, In 
the circumstances it is at least as pro- 
bable that the estimate of 1/7 rupees was 
‘limited to the three items as the result of 
a compact between OChukerbutty and Stuart 
reashed by accommodation or possibly even 
in error, as that the agreed rate of 1/7 
rupees was not limited to the three items. 
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As it is involved in the Nawab’s admission 
of the 30th Jnly 1913 that there was 
an agreement for a rate of 1/7 rupees, 
and the only evidence on the record is 
that this rate covered the three items and 
no more, in the absence of contradiction 
by Chukerbutty or any one -else able to 
speak to the point, their Lordships hold 
that this must be accepted, and the decision 
of the Appellate Bench on -this point 
upheld. 

It only remains to consider the defendants’ 
contention that they had established such 
“extraordinary ‘ciroumstances ” as would 
justify the increase of the rate as provided 
by clause 25. The burden of making this 


good was on the defendants, and the 
question is, whether they have succeeded 
in this. What then arə the extraordinary 


ciroumstanoes P ” The only direct evidence 
is that of Gay, and all that oan be spelt ont of 
his evidence is that the circumstances ocos- 
sioning greater expenditure were (1) the pre- 
paration of culvert stones; and (2) the importa- 
tion of labour. The frst of these sannot be 
regarded as an extraordinary circumstance, 
for the schedule to the partnership instrument 
shows that if must have been within the 
contemplation of the parties when the con- 
tract was made. 

So there only remains the importation of 
labour. This may have occasioned an in- 
crease of expenditure, but it certainly is 
not shown that it was an extraordinary cir- 
cumstance that should raise the limit on 
the rate of expense prescribed in clause 25. 
This importation was due to an extension 
of the quarrying operations and was a 
normal development of the business made 
by the defendants to suit their own con- 
venience and meet their requirements, not 
as partners of the Nawab, but as contractors 
engaged on the construction of the dock in 
Bombay. 

Their Lordships, therefore, hold that 
no “extraordinary sircumstanses” within 
the meaning of aliuse 25 have been prov- 
ed, : 

Their Lordships will accordingly humbly 
advise His Majesty to allow this appeal 
and to direct that the decree of the 
Appeal Court should be set aside and that 
of the original Court restored, (1) with 
the variation that so much thereof as 
orders that in taking the account thereby 


‘ the costs of 


an order in the above form, as 


GYE. 
UDMI V, MUNSHI, 


directed “the Commissioner do allow for 
quarrying provided for in 
elause 25 of the partnership agreement 
for the Lingampalli quarries rupee one 
and annas five per enbic foot exclusive of 
management and supervision, and l add 
thereto annas two for royalty” be omitted, 
and that in leu thereof it be ordered and 
decreed that “tbe rate for the purpose of 
clause 25 of the partnership agreement was 
and shall be rupee one and annas seven 
per cubic foot for the cost of the quarrying 
of the Lingampalli quarries mentioned in 
the plaint in thé suit, and that this rate 
ecvers only the expenses of labour on quarry- 
ing and dressing the stones and hauling 
the same to the railway station, and that 
neither royalty nor any - depreciation of 
plant or machinery 15 included in the rate 
so fixed; and (2) with the further 
variation that the declaration that the 
defendants are justified in adding ten per 


‘ gent. for extraordinary circumstances under 


the said clause 2) of the said agreement” 
be also omitted. Their Lordships recommend 
they do 
not wish to interfere with the diser etion 
exercised by the original Court in its dires- 
tion as to costs; and as to the costs of this 
appeal and the appeal to the High Court, 


they will recommend that there be no 
order save. that each party bear his 
own. 


Apreal dismissed, 
Solisitors for the Appellants.— Messrs. T, L: 


Wilson & Co. 


v 


Solicitors for the Respondent.-— Messrs. 
Grundy, Kershaw, Samson & Co, 
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PUNJAB CHIEF COURT. 
Secon Civin AppraL No, 2033 oF 1916. 
April 22, 1918, l 
Present: —Mr. Justice Seott-Smith. 
TIDMI AND oTHERS—DEFENDANIS-— 
APFELLANTS 
ss versus 
MUNSHI AND ANOTHER— PLAINTIFFS— 
ot RESPONDENTS. 
Punjab Tenancy Act (XVI of 1857), s. 59— Occupancy 
tenancy — Joint tenants—Surutvorship, 7 ght of— Tenants 
yecorded as haring defined shares, effect of, 
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The right of a landlord to claim the extinction 
of an occupancy right when there are joint tenants 
does not arise on the death’ of one of them, as they 
collectively constitute a single tenant and the right . 
continues to exist in the survivor or survivors. [p+ 
576, col. 2. ] 

Agar Singh v, Dhana, 6 P. R. 1602 Rev; 11 P. L.R, 
1903, followed, 

The fact that the occupancy tenants are recorded 
as having defined shares in the tenancy does not 
makeany difference and does not affect the right of 
survivorship. [p. 576, col. 2.) 

Chanda Singh v. Jiwan Singh, 42 Ind Cas, 87; 6 P. 
R. 1917 Rev; 5 P. W. R. 1917 Rev., followed. 


Second appeal from the decree of the 
District Judge, Karnal, dated the 5th May 
1916, reversing that of the Munsif, Ist 
Class, Sonepat, District Rohtak, dated the ` 


80th November 1915, dismissing the 
claim. 

FACTS appear sufficiently from the 
judgment, 


Rai Sahib Lala Moti Sagar, for the Appel- 
lants.—In this case the plaintiffs base their 
claim on two alternative grouvds. Furst, that 
they are entitled to succeed under’section 59 of 
the Punjab Tenancy Act; secondly that the 
tenancy is joint and that they are entitled 
to succeed to Mamraj’s share by’ survivor: 
ship. Under section 59 of the Tenansy 
Act ib is necessary to prove that the com- 
mon ancestor of the plaintiffs and of Mamraj 
oscupied the land in dispute. Both the 
Courts below have held that the plaintiffs 
have failed to prove occupation by the 
common ancestor, so that that finding is 
conclusive in secend appeal. As regards the 
second ground of claim the lower Appellate’ 
Court has gone hopelessly wrong.. It has 
found that the tenancy in dispute is a 
joint tenancy. That is wrong. In _ this 
tenansy the shares of the parties are defined, 
whereas in the case of a joint Hinda family’ 
there are no defined shares. ` 

[Suort-Sanru, J.—Askaran and Sarta 
acquired the tenancy jointly. | ' 

The only question before your Juordships 
is whether the tenancy in dispute is a 
joint tenancy. MRaferred to Mohru v. Mutsad- 
di (1), Agar Singh v. Dhana (2) and Kahn 
Singh v. Hardit Singh (8). 


[Scorr Surrs, J.—Agar Singh v. Dhana (2) 
is not very. much in point, In ‘that case 


(1) 109 P. R. 1894. 
(2) 6 P. R. 1902 Rev, 11 P. L. R. 1803.. 
(3) 109 P. R. 1908; 46 P. W. R. 1907. 
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there had been partition. Kahn Singh vV, 
Hardit Singh (3) referred to mortgages. | 

The principle is the samé, The concep- 
tion of joint tenancy is peecnliar to the 
Hindu Law and to the English Law. 
Munni v. Umrao Singh (4). 

[Scort-Ssaira, J.—That is not in point 
either. 

If the tenancy had been joint, then on 
the death of Mamraj the property should 
have gone to the plaintiffs, The fact that 
Musan.mat Bholi succeeded to her husband’s 
share shows that the tenancy was not 
joint. 

[Scorr Surry, J.—In tbe oase of the 
death of one joint tenant does not his son 
succeed to his share? | 

No. 

Mr. Zafrullah Khan, for the Respond- 
ents.—It has been urged for the appel- 
lants that the tenaney in dispute is not 
joint because the shares of the parties 
therein are defined, and also because if the 
tenancy had been joint Musammat Bholi 
would not have succeeded to her husband’s 
share. Now a joint tenancy in the Punjab 
is not the same thing as a joint estate 
under Hindu Law or English Law. It is 
a peculiar kind of tenancy in which, as 
against the landlord, the whole body of 
tenants constitutes one tenant, so that. so 
long as any of the tenants or the heirs of 


any of them are in existence, the landlord - 


cannot come in and there is no room for 
the application of section 59 of the Ten. 
ancy Act, On the other hand, as between 
the tenants themselvesthe rule of survivor- 
ship has no application and on the death 
of a co-sharer in the tenancy his heir or 
heirs succeed to his share in the tenancy: 
The principles of Hindu Law orof English 
Law have no application to such a tenancy. 
Mohru v. Mustaddi (1), cited by the Counsel 
for ‘the appellants, supports my contention. 
See the remarks of Roe, J., on page 420, * 
Agar Singh v. Dhana (2) is not against me, 
In the present oase there has been no 


partition or division of the tenancy. On 
the contrary there is joint cultivation. 
[Scorr-Syits, J.—But the shares are 


defined. | 
Yes, buf that makes no difference. In 
(4) 1 Ind. Cas, 
55 P. W. R. 1909. 


h # Page of of P, R, 1894— Ed, 


— 
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every joint tenancy the Revenue Authorities 
are bound to define the shares. The test 
is whether the kkata is joint or divided. 
If there is a single khata the tenancy is 


‘joint, even if there is separate cultivation 


by agreement among the co-sharers. See 
Chanda Singh v. Jiwan Singh (5). That was 
a much stronger case in favour of the 
landlords than the present one. In that 
case the tenancy had been purchased by 
two persons in equal shares. Their shares 
were defined and there had been separate 
cultivation, Even then it was held that 
in default of actual and effective partition 
the tenancy continued to be joint as 
against the landlord. Here there is one 
khata and joint cultivation. 

As regards the succession of Musammat 
Bholi to her husband’s share, I have already 
explained that in a joint tenancy of this 
kind the rule of survivorship does not 
apply as among the co-sharers, 

Rai Sahib Lala Mott Sagar, in reply. 

JUDGMENT.—Iu this oase plaintiffs. 
respondents claim to sueseed to certain 
occupancy land left by Musammat Bholi, 
widow of Mamraj. The pedigree-tabie of 
the plaintiffs and the deceased occupansy 


tenant is as follows :— 
Rati a 





Askaran Surta 
. woe ants S Shadi. 
| ) 
pali i Daulat Mamraj=Ms?. Bholi 
(Plaintit), (widow), 
Munslu, 
(Plaintiff), 


Askaranand Surta were joint occupanoy 
tenants in equal shares in 33 bighas 11 
biswas of land. Mamraj was adopted by 
Surta after the death of his son Shadi, 
and succeeded to Surta in the occupancy 
tenancy. Upon Mamraj’s death without 
issue Bholi suaceeded to a life-interest. 
She having now died the plaintiffs base 
their claim on two grounds :— 

(1) that the land was occupied by Rati 
Ram, the common ancestor of themselves 
and of Surta, and 

(4) that they are 
by right of survivorship. 


entitled to Succeed 


(5) 42 Ind. Cas. 87; 6 P. R. 1917 Revs 5P, W, R. 
1917 Rev, 
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The Courts below have concurred in 


holding that if is not proved that Rati 
Ram occupied the land and this decision 
ig final. The lower Appellate Court, however, 
differing from the first Court, held that 
plaintiffs were entitled to succeed to the 
land in dispute by right of survivorship, 

The landlords have filed a second appeal 
to this Court and ib is contended on their 
behalf that Mamraj and the plaintiffs were 
not joint tenants but only tenants-in- 
common and that amongst tenants-in-com- 
mon the prinosiple of right of survivorship 
does not obtain. 

In support of this contention Counsel 
has referred to Mohru v. Mutsaddi (1), 
Agar Singh v. Dhana (2), Khan Singh v. 
Hardit Singh (8) and Munni v. Umrao Singh 
(4), Counsel for the respondents on the 
other hand relies upon Agar Singh v. 
Dhana (2), Chanda Singh v. Jiwan Singh 
(5) and also refers to certain remarks in 
Mehru v. Mutsaddi (1) at page 420. 
Mohru vy. Mutsadd? (1) is not quite on all 
fours with the present case. What was 
decided there was that as between the 
tenants themselves the principle of survivor- 
ship did not operate, so as to exclude the 
reversioners of a deceased tenant who would 
otherwise he entitled to susceed in accord- 
ance with section 59 of the Punjab Tenancy 
Act. As pointed ont by the Financial 
Commissioner in Chanda Singh v. Jiwan 
Singh (5), what was really held in the 
Full Bench ruling of 1894 was that as 
regards - the landlord the joint tenants of 
a holding, even though it was not held 
by a common ancestor, are to be regarded 
as a single tenant and that as long as 
any of them or the descendants of them 
survive, the landlord cannot claim the share 
of any tenant whose line kas died out. 
The Financial Commissioner held that as 
partition in the case before him had not 
been effected, the tenanay as a whole'conti- 
nued as against the landlords to be the 
property of the surviving tenants, If this 
decision is correct, the plaintiffs in the 
present case were ontitled to succeed to 
the land in dispute ascording to the 
principle of survivorship, Khan Singh v. 
Hardit Singh (8) is not on all fours with 
the present case. The facts there were 
as follows:—The landlords of the land in 
dispute {represented Ly the defendants) 
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executed a mortgage in favour of three 
persons, Klan Singh, Nihal Singh and 
Kishen Singh. Under the terms of the 
mortgage-deed the land was mortgaged to 
each mortgagee in specified shares, each 
mortgagee receiving a third share in the 
entire property. It wasfurther provided in 
the deed that if the mortgagore did not 
redeem the said land within two years, 
the mortgagees were to be entitled to 
occupancy rights. Some years subsequent 
to the mortgage it was held, upon the 
landlords saing to redeem the mortgage, 
that the mortgagees had acquired occu- 
pancy rights in the land. It was held by 
the Chief Court that as the mortgage was 
effected in defined shares in favour of three 
persons, the mortgagees were not joint 
tenants within the legal meaning of that 
expression, and that being so the princi- 
ple of survivorship did not apply. In that 
case each mortgagee received a third share 
in the entire property and each acquired 
occupancy rights in a 1/3rd share. They did 
not acquire joint occupancy rights and, 
therefore, they could not be considered to 
be joint tenants. In Agar Singh v. Dhana 
(2) it was held that as section 59 of 
the Tenancy Act deals only with the ques- 
tion of succession and does not affect the 
ordinary rule of survivorship between joint 
tenants, the right of the landlord to claim 
the extinction of an occupancy right where 
there are joint tenants does not arise on 
the death of one of them, as they collective- 
ly constituted a single tenant, and the 
right continues to exist in the survivor or 
survivors. As pointed out by the Finan- 
cial Commissioner in Okanda Singh v. Jiwan. 
Singh (5), the fact that the ocoupancy 
tenants are recorded as having defined 
shares in the tenancy does not make any 
difference and does not affect the right of 
survivorship, 

It has been held in the present case that 
the tenancy was jointly acquired by As- 
karan and Sarta and there has been no 
partition thereof. In my opinion the deci- 
sion of the lower Appellate Court that 
plaintiffs are entitled to succeed by right 
of survivorship to the share left by Musam- 
mat Bhkoliis in accordance with the previous 
authorities and especially with Chanda 
Singh v. Jiwan Singh (5). There is no 
authority exactly on all fours whioh sup- 
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‘ ports the arguments of appellant’s Counsel 
that the principle of survivorship does not 
apply where the tenants are. recorded to 
hold defined shares in the joint ten- 

ancy. 
The appeal, therefore, fails and is dis- 
missed’ with gosts. : 
; Appeal dismissed. 





BOMBAY HIGH COURT. 
Ssconad CIVIL APPEAL No, 47 or 1917. 
January 21, 1918. 
Freseni:—Sir Stanley Batchelor, KT., 
Acting Chief Justice, and Mr, 

Justice Kemp. l 
NAGAR KASHI PATEL AND ANOTHER— 
DEFENDANTS -— APPELLANTS 
versus 


BAI DHULT—Ptaintirr—Responvenr. 

Bombay Bhagdari and Narvadari Act (V Bom of 
1862), s- 3—Award sieht ae sub-division of 
- Bhag, validity of. . 

An award the result ‘of which would. be to effect 

further division in a~certain r6cognised sub-division 
of a Bhag is void under section 8:of the Bombay 
Bhagdari aud Narvadarii Act. [pc 577, col. 2.] 
i The substance and effect of the transaction is what 
must be looked to for the purpose of determining 
whether it is within the mischief which the Legis- 
lature had in view in passing the Bombay Bhagdari 
and Narvadari Act. If the transaction clearly 
amounts to an alienation of an unrecogaised sub- 
division of a shave ina narva, its real nature cnnob 
be disguised by calling it a compromise. p, 573, col. 
1. 


Second appeal from the decision of the 
Joint Judge, Ahmedabad, in Appeal No. 146 
of 1916, confirming the decrea passed by the 
Subordinate Judge, Borsad, in Suit No. 377 
of 1914. 

Mr. G: N. Thakor, for the Kn palwa 

Mr. N. K. Mehta, for the Respondent. y 

JUDGMENT. 

BATGAELOR, Ac. C. J.—Omitting. any ra-, 
ference to certain allegations, which ara not 
now material, the substance of the plaint: 
was a prayer to recover from the defend- 
ants possession of. the two Survey Nos. 
196 and 208, on the ground that the original 
owner of them was the plaintifi’s brother, 
Fakir Garbad, and that the plaintif was 
both his heiress under Hindu Law and his 
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legates under a Will; that the defendants 
being distant cousins of Fakir Garbad took 
from the plaintiff a certain deed of gift, 
Exhibit 16, in respect of these fields; but 
that that deed was void, and of no effect, 
under the terms of section 3 of the Bhag- 
dari and Narvadari Aot (Bom. Act V of 
1862). The lower Courts have decided 
this latter point in favour of the plaintiff; 


and the defendants bring the present 
_ appeal, 
Mr. Thakor on their behalf contends 


that section 3 of the Bhagdari Act does 
not apply to such a oase as we have here, 
where a dispute between the plaintiff and 
the defendants regarding their claims to 
inherit to Fakir Garbad was settled by 
reference to arbitrators, who awarded the 
two Nos. 196 and’ X8 to the defendants, 
Admittedly the result of this award, if it 
were allowed to stand, would be to effeat 
further division in a certain recognised sub- 
division of a Bhag. But the learned 


` Pleader’s contention here is that there is 


nothing in the Bhagdari Act to prohibit 
the taking by inheritance of an unrecog- 
nised portion of a Bhag, and if that is so, 
the Court should hold in this case that 
the properties were given to the defend- 
ants, not by alienation from any acknow- 
ledged owner, but in satisfaction of tbe 
defendants’ right to succeed to Fakir 
Garbad. 

The learned Pleader bagan his degament 
by referring to Veribhat v. Ragbabhai (1); 
a decision of Mr. Justice Melvill and Mr. 
Justice Kemball. It was there held that 
there was nothing in the Bombay Bhagdari 
Act which debarred a Civil Court from 
making a decree for the partition of Narvadari 
land among the Bhagdars, even though 
the effect of that partition would cause a 
further division of recognised sub-divisions 
I think, however, «that that 
is a ease of which the authority ought 
not to bea extended, for if I read rightly 
Mr. Justice Melvill’s judgment, the Court’s 
decision turned less upon a rigorous inter- 


pretation of section 3 of the Bhagdari 
Ast than upon an assurance that the 
particular partition there sought by the 


plaintiffs would not be objected to by the 
Revenue Authorities. The Court, therefore, 


(1) 1 B. 225; 1 Ind. Deo. (x. s ) 150. 
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apparently thought that there would be 
| no harm in giving the plaintiffs the parti- 
tion for which they prayed, leaving them to 
run their risks with the Revenue Authorities, 
On the other hand, the decision in 
Jethabhai v. Nathabhai (2) appears to me 
direstly in point here. That wus a oase 
where one Kashibhai held a recognised 
sub-division in a Narva. After his death 
and the death of his widow the plaintiffs 
alleged that they had inherited the property 
as heirs of Kashibhai, This led to disputes 
between the plaintiffs and the defendants, 
and ultimately a suit was brought. The 
suit failed. But before the period for 
appeal expired, the parties effected an 
amicable settlement which was embodied 
in Exhibit 44 in the suit. Mr. Justice 
Chandavarkar, in delivering the Court’s 
decision, says:— 

“The first question is— whether Exhibit 44 
had the effect of alienating a portion of 
a Bhag or share in the Narva other than 
a recognised sub-division of such Bhag or 
share and was on that account void within 
the meaning of section 5 of Bombay Act 
V of 1862? 

“Itis argued for the plaintiffs that Exhibit 
44 is not affected by that section, because, 
it is urged, if was a compromise entered 
into for the settlement of a bona fide 
dispute between the parties. The answer 
to that, however, is that the result of 
the compromise was to dismember Survey 
No. 275, which comprised 4 acres and § 
gunthas, and to give to the plaintiffs 2 
acres and 4 gunthas out of it. In other 
words, by Exhibit 44 was carved ont of 
the Narva a sub-division which did rot 
exist at the date of the transaction as ‘a 
recognised sub-division. Whether we call 
it a compromise or a partition or by any 
other name, the effect of the transaction 
was the same. The 
of the transaction is what must be looked 
to for the purpose of uetermining whether 
it is within the mischief which the Legis- 
lature had in view in passing the Act 
in question. If the transaction clearly 
amounts to an alienation of an unrecognis- 
ed sub-division of a share in a Narva, 
its real nature cannot be disguised by 
calling it a compromise.” 


(2) 28 B. 399 at p. 404; 6 Bom. L. R. 438. 


substance and effect. 


The facts there were indistinguishable 
in substance from the facts now before 
us, and the decision of the Bench in that - 
ease is binding upon us. Speaking for 
myself, I agree with that decision, and 
it must, I think, be applied to the facts 
in this appeal. For these reasons, I would 
affirm the lower Appellate Court’s decree 
and dismiss this appeal with costs, 

Kemp, J.— L agree, 

Appeal dismissed, 


PATNA HIGH COURT. 

Civit Revision N3. 107 of 1917, 
May 16, 1917, 
Present:—Mr. Justice Sharfuddin and 

; Mr, Justice Roe. 
CHANDRABATI KUAR— 
APPLICANT 
versus 
Tue COLLECTOR or DARBHANGA— 


DEFENDANT— RESPONDENT. 

Court Fees Act (VII of 1870), Sch. III, Annevure B 
(4)—Probate duty—Trusts created by Will, whether 
liable to duty. - 

The deduction allowed under Schedule ITI, 
Annexure B, item (4), for property held in trust not 
beneficially, applies only to property which the 


testator was possessed of or entitled to uot bene- ` 


ficially but as trustee for any other person or persons 
and not to trasts created by the Will of the testator. 
[ p. 579, col. 2; p. 580, col. 1.) 


Civil revision against an order of the 
District Judge, Darbhanga, dated the 19th 
January 1917, 

Mr. Lachmi Narain Singh, for the Appel- 
lant. 

Mr. Sultan Ahmad (Government Advosate), 
for the Respondent. 


JUDGMENT. 


SHARFUDDIN, J.—This application was 
ordered to be heard first with regard to 
the question whether this Court had 
jurisdiction or not to interfere with the 
order passed by the District Judge on the 
application of the petitioner fora redustion 
in the Court-fees charged as probate duty 
on a sum equal to the capitalised value 
of Rs. 150 per mensem. 


It appears that one Chandi Prasad 
Singh died leaving a Will; and also 
leaving two widows and a mother. In 
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the Will the deceased appointed the 
senior widow as the sole executrix; and 
it was provided in the Will that the 
junior widow was to get an annnity of 
Rs. 50 a month and the mother an annuity 
of Rs. 100 a month. 


The petitioner made a valuation of the 
nett value of the property of the deceased 
and the Collector of Darbhanga generally 
accepted and approved of the valuation, 
but he disallowed the reduction as observed 
above. The learned District Judge agreed 
with the Collector on this point, and from 
the order of the District Judge the present 
application is made. 


The present application is under section 
115 of the Code, and the question for 
determination is.whether under section 115 
we can interfere with, and set aside, 
the order of the District Judge. There 
can be no doubt that the District Judge 
had full jurisdiction to pass the order 
that he did. No doubt, if the District 
Judge had been guilty of passing a 
totally perverse order we might have been 
justified in interfering with it; but the 
order that he has passed waa passed after 
oareful consideration of the Act and we, 
therefore, hold that this Qourt has no 
jurisdiction to interfere with his order. 


Apart frori this consideration, however, 
the application must also fail on its 
merits. 

The contention of the applicant is that, 
inasmuch as a charge kas been made on 
the income of the estate to the extent 
of Rs. 150 a month, this should be 
treated as a debt, and that, therefore, in 
accordance with Schedule III, Annexures 
A aud B of the Court Fees Aot, a deduction 
should have been allowed. 


Annexure A of Schedule III deals with 
the valuation of moveable and immoveable 
property of a deceased person; and at the 
bottom of the annexure it is provided that 
a deduction should be made on account of 
the items mentioned in Annexure B, and 
these items are:— 

(1) Amount of debts dae and owing 
from the deceased, payable by law out of 
the estate; 

(2) Amount of funeral expenses; 

(3) Amount of mortgage incumbranses; 
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(4) Property held in trust not bene- 
fisially or with general power to confer a 
beneficial interest; 

(5) Other property not subject to duty. 

There can be no doubt that these 
charges have to be deducted in assessing 
Court-fees. 

It is contended that the fourth item of 
Annexure B relates to property held in 
trust under the Will not beneficially, to 
the interest of the executrix of the Will. 
In my opinion, the trusts here referred 
to are trusts held not beneficially by the 
testator during his lifetime, but trusts 
sreated by the Will. That being the 
view I take, I must hold that the Court-fee 
chargeable should be caloulated on the 
nett value of the whole estate which is 
the subject of the Will. 

On behalf: of the petitioner reliance is 
placed on the decision in In the goods of 
Rushton (1). That was a reference made 
by the Taxing Officer to the Chief Justice 
of Caloutta, and it appears from the 
report that the order made must have 
been passed in Chambers as nobody ap- 
peared in the matter. The decision is 
quite contrary to that in In the goods of 
Ram Chunder Doss (2). Another decision 
relied upon on behalf of the applicant is 
that in Raj Kumar: Bhubaneshwar v. Collector 
of Gaya (3). Reliance is also placed on the 
decision in In the goods of Harriett Teviot Kerr 
(4). That was nota case of annuity and what 
was held was that the Court-fee payable 
upon the property under the Act is to be cal- 
culated upon the nett value of the astate 
after the deduction of debts from the 
gross value of the estate. In the present 
case there was no debt. If there had 
been a debt or a non-beneficial trust, 
created in the life-time of the testator, 
no doubt under the Act a deduction would 
have to be made; but this is nota 
case in whish there is any such debt or 
trust, Therefore, I hold that on the merits 
even applicant has no case. 


(1) 8 C. 736; 1 Ind. Dec. (N. s.) 1051, 
(2) 18 W. R. 153; 9 B. L. R. 80, 

(3) 21 Ind. Cas. 975; 41 C. 556 at p. 562; 18 C. W. 
N. 158; (1914) M. W. N. 13; 26 M. L. J. 56; 19 C.L, J, 
136: 12 A. L. J. 69; 15 M. L. T. 87; 16 Bom. L. R. 93; 
40 I. A. 236 (P. 0.). 

(4) 21 Ind. Cas, 502; 18 O. W. N. 12l; 18 0. L.J, 
8, 
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The application is, therefore, rejected. 
Ror, J.—I agree. The deduction al- 
lowed under Schedule III, Annexure B, 
for property held in trast, not beneficially, 
undoubtedly’ applies only to *“ proper- 
ty which a deceased person was 
possessed of or entitled to not beneficially 
but as trustee for any other person or 
persons.” [see Financial Resolution No. 
2004, dated the listh July, 1871, quoted 
at page 153 of Sutherland’s Weekly Re. 
porter, Vol. XVIII. ] 
Application rejected. 





BOMBAY HIGH COURT. 
Second Oivi APPEAL No. 996 or 1916, 
December 17, 1917. 
` Present: —Sir Basil Scott, Kr., Chief Justica, 
and Mr. Justice Batchelor. 
BALKRISHNA SUMBHAJI GHATE— 
r PLAINTIFE— APPELLANT 
i VETSUS j 
DATTATRAYA MAHADEV GHATE— 


DEFENDANT —RESPONDENT. 

Pensions Act (XXIII of 1871), s. 4—Sutt for declara" 
tion of ownership in respect of share in vatan, maintain- 
ability of—Certificate of Collector, necessity of. 

A suit fora declaration that the plaintiff is the 
owner ofa certain share in a kulkarni vatan falls 
within the purview of section 4 of the Pensions Act 
and is not maintainable without the Collector’s 
certificate. 


Second appeal against the decision of the 
District Judge, Ratnagiri, in Appeal No. 331 
of 1915,reversing the decree passed by the 
Subordinate Judge, Devgad, in Civil Suit 
No. 314 of 1914. 

Mr. P. B. Shingne, for the Appellant. 

Mr. S. Y. Abhyankar, for the Respond- 
ent. 

JUDGMENT.—The plaintiff sued to have 
it declared that he was tha owner of a 
ten-pies share out of a one-anna eight- 
pies share, and a still larger share stand- 
ing in the name of the defendant in the 
Kulkarni Vatan of the village of Mutat, 
The share was in land revenue assigned 
for the purpose of supporting the office of 
Kulkarni. Section 4 of the Pensions Act 
provides that no Civil Court shall enter- 
tain any suit relating to any grant of land 
reyenue conferred or made by the British 


or any former Government, whatever may 
have been the consideration for any such 
pension or grant, and whatever may have 
been the nature of the payment, claim or 
right for which suoh pension or grant may 
have been substituted. 

The applisability of this section to cases - 
of the’ dessription which we now have 
before us has been considered in various 
reported jadgments of this Court, notably 
in Babaji Heri v. Rajaram Ballal (1) 
and Dwarkanath Amrit v. Mahadev Balkrishna 


(2). Both judgments emphatically assert - 
the necessity of applying the section 
without  modifisation to all suits of 


this nature, In Balrant Ramchandra v. 
Secretary of State (8) the section was very 
exhaustively discussed, together with the 
authorities which bave accumulated upon 
it, in the judgment of Mr. Justice Batty 
and in that judgment will be found an 
express acceptance of the conclusions arrived 
at by the Court in Babaji Har! v. Rajaram 
Ballal (1). It is, however, said that those 
conclusions are inconsistent withthe judg- 
ment of Sir Charles Sargent in Govind 
Sitaram v. Bupuji Mahadeo (4), That 
judgment, as shown in Dwarkanath v. Maha- 
dev (2), related to a case expressly pro- 
vided for by the Vatan Act, in which the 
Legislature contemplated that a decree of 
a Court should be obtainable, for it was 
a ease in which the plaintiff’s status as 
Vatandar was challenged, and the Court 
held that that being so, hisright of access to 
the Civil Court was not to be ousted merely 
bacause the greater part of the remunera- 
tion for the Vatan service consisted of a money 
grant from Government. Here we are not 
sonecerned with any question of disputed status, 
The plaintiff is a member of a Vatan 
family who by reason of his membership has 
been able to acquire by purchase a certain 
share in the Vatan property, and his suit now 
relates to the share of revenue assigned for 
the Vatan, a suit relating to which falls with- 
in the purview of section 4 of the Pensions 
Act. We, therefore, affirm the decree of the 
lower Appellate Court and dismiss the appeal 
with costs. ; 
Appeal dismissed. 
(1) 1 B. 73; 1 Ind. Dec. (x. s.) 50. 

(2) 17 Ind, Cas. 631; 14 Bom. L. R. 933; 37 B. 91, 


d 
(3) 29 B. 480; 7 Bom. D. B. 497. i 
(4) 18 B. 516; 9 Inl, Deo. (x. s.) 858. 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decrer No, 2300 
or 1915. 
February 25, 1918. 
Present:— Mr. Justice Richardson and Mr. 
Justice Walmsley. 
SULTAN AHAMED—P.tarstirr— 
APPELLANT) 
CETUS 
ABDUL GANI AND OTEERS— DEFENDANTS 
—— RESPONDENTS. 
Muhammadan Law—Marzul-maut, docirine of, appli- 
cabitity of —Waqf—Tauliatnama appointing successor 
to mutwalli, validity of—Muhammadan Endowments 


Committee at Chittagong, whether statutory body—Mut- 
walli, appointment of. 

In the case of a gift or other voluntary disposition 
of property under the Muhammadan Law the doctrine 
of murzul-maut only applies when the gift is made 
during such illness. [p. 582, col. 2.] 

If a person holding the office of mutwalli, to which 
is attached the right of appointing a successor under 
the Muhammadan Law or under any general law 
applicable to the topic, freely executes a tauliatnama 
as a testamentary document for appointing n succes- 
sor, While he is of sound disposing mind, its validity 
cannot be questioned. [p, 582, col. 2.] 

The Muhammadan Endowments Committee at 
Chittagong is astatutory body and its recognition, 
where such recognition is necessary, of a person as 
the true and rightful mutwalli of a mosque, to which 
Regulation XIX of 1810 applied before its repeal by 
Act XX of 1863, is authoritative. [p. £83, col. 2.) 

Appeal against the decree of the District 
Judge, Chittagong, dated the 22th of May 
1915, reversing that of the Officiating Sub- 
ordinate Judge of that District, dated the 
19th of September 1910. 


FACTS appear from the judgment 

Babu Dhirendra Lal Kastgir (with him Babu 
Turakeswar Militer), for the Appellant, 
— Plaintif sued as a Mutwalli of a 
mosque for recovery of khas possession, Plaint- 
if’s case is that the disputed property 
was made Wakf by Nawab Yasin Khan 
and his predecessors. In. 1765 Lnutfualla 
was Mutwalli; he was suczeded by his 
eldest son Diamulla. In 1804 Diamnlla 
appointed his grandson Tofel Ali as Mutwalli. 
This Tofel Ali in 1850 appointed his minor 
grandson Abdal Sobhan as Mutwalli. This 
Abdul Sobhan after holding. the office of 
Metwalli for many years exeonted a doeu- 
ment‘called tauldatnama, by which he appoint- 
ed the present plaintiff Sultan Ahmad as 
his successor. Plaintiff also bases his claim 
on the rule of primogeniture. 

The appointment ot tne plaintiff as 
Mutwalli by the fauliatnama of 1502 
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executed by Abdul Sobhan is legal and 
valid, because the fauliatnama is a valid doeu- 
ment of a testamentary oharacter and has 
been executed outof free will. So the plaint- 
iff is a de jure Mutwalli. The doctrine of 
mar:ul-maut is not applicable here. The Mu- 
hammadan Endowments Committee of Chitta- 
gong has recognised plaintifi’s appointment, 
Moreover the plaintif is in receipt of 
Government pension in his character of a 
Mutwalli and this shows that he has been 
recognised by the Government. 

Babu Charu Chandra Sen (with him M. 
Nurudd'n Ahmed), for the Respondent.— 
The rule of primogeniture has not been 
proved in the present oase, Plaintiff’s 
case is absolutely based on the t:ultatnima 


of 1902. Abdal Sobhan while in health 
sould not legally appoint plaintiff as 
Mutwalli. He could be appointed only 


during Abdul Sobhan’s death bed illness. 
Evidence establishes that Abdul Sobhan was 
not suffering from mavul maut at the time 
of the plaintifi’s appointment as Mutwalli, 
Plaintifi’s appointment was invalid because 
Abdul Sobhan could not transfer the Mutwalli- 
ship during his lifetime without permission 
from the Judge. The Muhammadan Endow- 
ments Committee of Chittagong is not a 
legally constituted body and has not been 
proved to possess any statutory power to 
recognise Mutwallis and, therefore, its 
recognition is of no avail. The appoint- 
ment of Abdul Sobhan was illegal as he 
was a minor in 1850 at the time of his 
appointment. A minor cannot be appoint- 
ed Matwalli. So the appointment of 
plaintiff is not legally valid. Receipt of 
Government pension does not create any valid 
right as a Mutwalli, nor does it validate 
an invalid appointment. Plaintiff is ressiv- 
iog it asa de facio Matwalli and that will not 
mike him a dejure Mutwalli. 
JUDGMENT.—This is an appeal from the 
judgment and decree of the District Judge 
of Chittagong, dated the 29th May 1915. 
The appellant is the plaintiff and the 
suit has a somewhat chequered history. 
It was brought to recover possession of 
eertain lands which the plaintiff claims as 
part of the Wakf properties appertaining 
to a mosque in the district of Chittagong 
of which he'is the Mutwalli. The trial 
Court made a decree in {avour of the 
plaintiff, That decree was upheld by the 
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lower Appellate Court; but on remand by 
‘this Court the suit has been dismissed. 
All the material issues which arise in this 
‘ease have been decided in the plaintiffs 
favour except the issue whether he is the 
de jure Mutwalli of the mosque. On this 
question tha Jearned District Judge has 
“some to a conclusion adverse to the plaint- 
-iff, That conclusion, however, is based 
on a misapplication of Muhammadan Law 
to the facts of this case. The endow- 
ment is one of very old standing. It was 
apparently in existence when the District 
.of Chittagong was taken over by the 
-Hast India Company. There was a measure: 
ment of the district in the year 1764, when 
-& person named Lutfulla was the Mutwalli. 
It appears that certain lands ‘belonging to 
the mosque were then resumed by the 
‘Revenue Authorities and in their place 
‘a ‘monthly grant of Rs. 52-14-C was made 
to the Mutwalli which is still at the 
-present day being paid. In the year 1837, 


‘another measurement of the District was: 


-carried out. On that occasion other lands 
: were resumed, which were re-granted in whole 
-or in part as a Taluk at a nominal rent 
‘to the: then Mutwalli Tofel Ali. This 
-Taluk which comprises the land in dispute 
was afterwards held and treated as part 
of the. property of the mosque, Tofel Ali 
appears to have been succeeded by his 
grandson Abdul Sobhan in the year 1850. 
Abdul Sobhan held the office for many 
years. On the 30th June 1902 six 
or seven months before his death he executed 
a document described as a tauliatnam~, by 
which he designated the present plaintiff 
Sultan Ahmad, ashis successor. 

The case for the plaintiff is that during 
Abdul Sobban’s inoumbensy two perscns 
were appointed to act as Naib Mutwallis to 
whom the management of the endowment 
was entrusted. It is alleged that by their 
contrivarce the Taluk was allowed to fall 
into arrears of revenue, At the sale which 
followed in 1881 it was purchased by the 
Naib Mutwallis themselves in the name 
of a third person as benamdar, from whom 
they subsequently obtained a deed of 
release. The defendants Nos. 1 to 5 in 
the suit are the present representatives 
of the two Naib Mutwallis. The defend- 
anf No. 6 holds a lease of the Jand in 
suit from the defendant No, 1 


INDIAN CASES. 


sion of his mental faculties. 


[1918 


As I have said, all material questions 
of fact, pure and simple, have been decided 
in favour of the plaintiff, but while no one 
disputes thst he is the de fatco Mutwalli, it has 
been held that he has failed to establish a 
de jure title, i 


The learned District Judge has consider- 
ed that question with reference solely to 


the tauliatnama of the 30th June 1902. 
Even as to that document he fnds that 
it was duly -executed and that Abdul. 


Sobhan was not at the time insane as the 
defendants contended, but was in posses- 
The learned 
Judge has reached his conslusion by apply- 
ing to the case the doctrine of marzul- 
maut. His view is that the taultatnama 
is void and of no effect because it was 
not executed by Abdul Sobhan on his 
death-bed or while he was suffering from 
what is termed a death-bed illness or 
mortal sickness. But in the case of a 
gift or other voluntary disposition of 
property, the doctrine of marzul.maut only 
applies when the gift is made during 
such illness. The learned District Judge 
apparently had in mind a rule that a 


Mutwalli cannot ordinarily transfer his 
office during his lifetime [Wahid Ali 
v. Ashruff Hossain (1), Salimulla Bahadur 


y. Abdul Khayer Mohammad Mustafa (2) ], but 
may do so on his death-bed (Ameer Ali, 
8rd Edition, page 346). Jet it be assumed 
that such a rule correctly represents the 
Muhammadan Law. It still remains that 
the ¢auliatnama is capable of being, and 
should be, construed as a document of a 
testamentary character, speaking as from 
the moment of death. If that be its true 
significance, ib is clearly unnecessary to 
consider what precisely is the meaning. of the 
term marzul-maut under the Hanifi law by 
which the parties are said to be governed. 
Ar office to which is attached the right 
of appointing a successor is well known to 
the law. If Abdul Sobhan had such a 
right or power either under the Muhamma- 
dan Law or under any general law appli- 
cable to this topic and if he freely execut- 
ed the tauliatnama as a_ testamentary 
document, while he was of sound disposing 
mind, its validity cannot be questioned 


(1) 8C. 732; 10 O.L. B. 529; 4 Ind. Dec. (N. s.) 478. 
(2) 3 Ind. Cas, 419; 87 C. 263; 11 C. L, J. 804; 14 Ç. 
W. N. 497. 
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[ Sayad Muhammad v. Fatteh Muhammad (3), 
Nayad Abdula Edrusy. Sayad Zain (4). 

There is evidence on the record that 
Abdul Sobhan was himself appointed Mut: 
wali by a tauliatnama executed by his 
predecessor. In the course of the argu- 
ment reference has been made to a robakart 
dated the 2nd January 1851 under the 
signature of the Commissioner of the 
Division, which purports to confirm Abdul 
Sobhan’s appointment as Mutwalli under 
a tauliatnama, dated the 15th September 
1850. This robakart was issued under 
the authority of Regulation XIX of 1810, 
to which it refers and under whioh reli- 
gious endowments were controlled by the 
executive authorities. 


But it is net necessary to determine on 


this occasion whether the Mutwalli of 
this endowment has the right of appoint- 
ing his sucsessor or to insist on the 
efficasy of the fauliatnana in the plaintiff's 
favour. 

Nor would it be proper for this Court 
in second appeal to lay down the rule 
by whish succession to this office is 
governed. The deed, if any, by which 
the endowment was: created is not forth- 
coming and the rule dependa on evideuse 
relating to the practice or usage which 
has prevailed in the past. The plaintiff is 
apparently the lineal descendant of Lutfulla, 
the earliest Mutwalli of whom any mention 
is made, and his pedigrea lends some 
colour to the suggestion that snesassion to 
the offise is regulated by the ‘rale of 
lineal primogenitare, or at any rate that 
regard is had to that rule. But the ques- 
tion must bəs left open for fatura discussion 
should it again arise, 

I turn to a part of this case which the 
learned District Judge has entiraly neglect- 
ed. It is not disputed that the plaint- 
iff is in receipt of the Government stipend 
to which I have referred. That in itself 
is something, but it further appears that 
before sanctioning the payment of this 
allowanse to the plaintiff the Collector 
referred the matter to the Muhammadan 
Endowments Committee of the District of 
Chittagong. The letter which the Com- 


(3) 22 1. A. 4; 22 0. 824; 6 Sar. P, ©. J. S15; tl Tnd. 
Dee. (N. s.} 218. 
(4) 13 B. 555; 7 Ind. Dec, (N. s.) 368. 
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mittee addressed to the Collector, dated 
the 17th June 1903, is on the resord, 
It contains a clear recognition of the 
plaintiff’s title to the office. Now, the 
fact that the endowment is one of the 
description mentioned in section 3 of the 
Religions Endowment Act of 1863 (Act 
XX of 1863) is shown by the reference 
1851 to Regulation 
XIX of 1510. The endowment is clearly 
a mosque or religious institution to which 
the Regulation applied before it was 
repealed by the Act. By section 7 of the 
Act the sontrol of such endowments was 
transferred to the Committees to he 
appointed under that section, “which were 
to take the place and to exercise the 
powers of the Board of Revenue and the 
local agents under the Regulation.” The 


“ Muhammadan Endowements Committee at 


Chittagong is, therefore, a statutory body 
and its recognition of the plaintiff as the 
true and rightful Mutwalli, ifsuch recogni- 
tion be necessary, is anthoritative. 

It is not suggested that there has 
ever been any dispute as to the right of 
suecession to this offise, such as would 
require the intervention of the sivil Court 
under section 5 of the Act. In fact there 
is no other claimant to the office in the field 
and the whole discussion has an air of 
uureality. Whatever test be applied the 
plaintiff satisfies it. If he required appoint- 
ment by his predesessor he was so appointed. 
Tf the office is hereditary and the taulzat- 
nama was a gratuitous or superfluous act 
on the part of Abdul Sobhan, it indicates at 
least that in the latter’s opinion the plaint- 
iff was entitled to succead. The plaintiff 
has been recognised as Mutwalli by the 
Endowments Committee: he is in receipt of 
the Governmant stipend and is in fast in 
possession of the office. 

The conclusion of the District Judge rests 
entirely on a mistaken view of the law. 
There is no evidence by ‘which it ean 
be supported. The evidence is all the 
other way and the only conclusion of 
whieh it admits is a conclusion in favour 
of the plaintiff. In my opinion the judg- 
ment and decree of the District Judge must 
be discharged and the decree of the Munsif 
restored and affirmed. 

As the defendant No. 6 stated throngh 
his learned Pleader that he would not 
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contest this appeal, the plaintiff’s costs of 
the appeal must be paid by the defendants 
Nos. 1 to 5. 

As to the sosts below, the plaintiff is 
entitled to his costs in those Courts as against 
all the defendants. 

~ Appeal accepted. 


BOMBAY HIGH COURT. 
Secoyp Oivin APPRAL No. 1061 or 1916. 
January 15, 1918. 

Preseni: —Mr. Justice Beaman and Mr. 

. Justices Heaton. 
RANGBHAT RAMOHANDRABHAT — 
DEFENDANT — APPELLANT 
VETSUS 
_SITABAT BANDBHAT — Pratatiss— 

RESPONDENT. 

Hindu law —Self-acquired property, whether can be 
converied into joint family property. 

A member of a joint Hindu family who. has 
acquirod property of his own may coavert ib into 
joint family property in the ordinary sense of the 
term and thereafter all the members of the family 
will have the same rights in it as though it had been 
acquired originally by their joint exertions or 
descended to them from a common ancestor, [p. 584, 
col; 2. ] 

Second appeal from the desision of the 
District Judge, Dharwar, in Appeal No. 
139 of 1914, confirming the decree passed by 
the Subordinate Judge, Gadag, in Suit 
ar sg of 1913. 

. S. Y. Abhyankar, 


for tha Appal- 


= 
Mr, 


ents, 


H. B. Gumaste, for the Respond- 


JUDGMENT. 


: Beaman, J.—The point argued in this 
appeal arises in this way: Ramehandrabhat, 
the father of the appellant and of the 
husband of the respondent, acquired certain 
property in such a manner as to make it 
admittedly his own self- acquired property. 
Thereafter, the Courts below have found, 
by his own volition and intention he con- 
verted it from self acquired property into 
joint family preperty between himself and 
his two sons, Rangbhat ard Bandbhat, 
In J€9&, after the property had thus re- 
ceived tha impress of joint family property, 
Rangbhat, the appellant, separated from 


“sion in the 


his father and brother. In the partition, 
the Court finds, this prcperty was taken 
into calculation and Rangbhat’s share given 
him on that basis. Thereafter, Bandbhat 
and his father Ratnchandrabhat constituted 
a joint Hindu family in respect of the 


residue of the property in their posses- 
sion. On Ramshandrabhat’s death Band- 
bhat took the whole and on his death 


his widow, the respondent, takes a life- 
estate, 
The ease for Rangbhat is that as the 


property was self-acquired, it was impos- 


sible for Ramohandrabhat by any act of 


volition to convert its character into that 
of joint family property. And he relies 
on the text of the Mitakshara and a deoi- 
Caleutta High Court. Jasoda 
Koer v. Bheò Pershad Singh (1). I am, 
however, of opinion that in neither case 
is the classification exhaustive. I see no 
difficulty in principle in holding, as I 
believe this Court has repeatedly held, 
that a member of a joint Hindu family 
who has acquired property of his own 
may convert ib into joint family property 
in the ordinary sense of the term and 
that thereafter all the members of the family 
will have the same rights in it as though it 
had been acquired originally by their joint 
exertions or descended to them froma com- 
mon ancestor. | If there is really no difficulty 
in that view, then nothing is leftto argue 
abcut. The facts have b3en found by the 
lower Appellate Court and it is only on 
the ground that those facts involve a legal 
impossibility -that Mr. Abhyankar has 
constructed his argument. For my part I 
think that that argument is altogether too 
technical, In the very common case of a 
Hindu who has acquired considerable pro- 
perty before the birth of any children, 
suppose three sons are born to him and 
doring their lifetime he deliberately as- 
sociates them with himself in the enjoy- 
ment of all the property he had acquired, 
thus converting its character into joint 
family property, it is uot denied. that on 
his death they would receive if in the 
oharacter of joint ancestral family pro- 
perty. Bot in such a case they acquire 
no interest in ib merely by birth, And 
that is in effect exactly the case with. 


(1) 17 C. 33; 8 Ind. Dee, (x. s.) 561, 
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which we are dealing here; for although 
-these sons may have been born at the time 
Ramchandrabhat obtained this property, 
this, in my opinion, makes no differense in 
principle. lt is indeed apparently conceded 
‘that Rangbhat and Bandbhat would have 
-inherited this property on the death of 
Ramchandrabhat as joint ancestral family 
‘property. Butit is urged that the separa- 
tion of Rangbhat from Ramchandrabhat 
and Bandbhat cannot in any way affeot 
‘the devolation of the remaining property 
treated as joint family property in the 
hands of Ramchandrabhat and Bandbhat 
and that Rangbhat must, on the death of 
Ramchandrabhat, succeed with Bandbhat 
equally to all this property as joint 
-ances'ral family property. That, however, is 
& principle whish ignores altogether the 
prior conversion of the property from 
self-acquired into joint family property, a 
principle to which, as I have said, this 
Court I believe has repeatedly given 
effect. 

In this view of the sase there will be 
no difficulty in arriving at the conclusion 
reached by the lower Appellate Court on 
the facts that the family of Ramchandra- 
bhat, Rangbhat and Bandbhat was joint 
in respect of the whole of the property 
before the separation of Rangbhat in 1898 
and that thereafter the remainder of the 


property possessed jointly hy Ramchandra- 


bhat and Bandbhat was taken by survivor- 
ship on the death of Ramchandrabhat by 
Bandbhat alone and on his death his 
widow would necessarily have a life-estate 
to which the reversionary interest of 
Rangbhat should be postponed. That being 
my view, this appeal fails and should be 
dismissed with all costs. 

HEATON, J.—I agree. The only point in 
the case put forward by the appellant, 
‘which seemed to me to need serious ‘con: 
sideration, was the point that whatever 
Ramchandrabhat had intended or attempted 
to do, it was impossible for him to convert 
his self-aequired property into joint family 
property of himself and his sons. This is 
the first time, so far as my recollection 
goes, that I have heard this argament put 
forward. But there are many cases which 
have been decided in this Court, and in 
some cf them I have taken part, in which 
Relf aennired property has been held to be 
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converted into joint family property; and 
ag an instance of this we have the cage 
of Jialdos Narandas v. Motibai (2), As I 
am quite clear in my own mind that the 
practice of this Court for many years has 
been to recognise the possibility of con- 
verting self acquired into joint family pro- 
perty, I do not propose to deal with the 
argument that this supposed possibility is 
contrary to the principles of Hindu Law. 
I do not think it is contrary to the prin- 
ciples of Hindu Law; but having regard to 
the prastice of this Court I do not think it 
is necessary to elaborate the reasons for 
which I think so. I think the appeal 
should be dismissed with costs. 
Appeal dismissed, 


(2) 10 Bom. L, R. 175. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 

Seconp Civiu Appear No, 280 or 1917. 
January 16,1918. 
Present:—Mr. Lindsay, J. O. 
GANESH PRASAD AND anctaER— 
PoamntivFs— APPELLANTS 


CeTsus 
Sheikh KHUDA BAKHSH AND ANOTHER- 


DEFENDANTS— RESPONDENTS. 

Easements Act (V of 1882), ss. 4, 12, 15, 23—‘Land, 
meaning of—Easement, acquisition of—Evidence of 
user prior to statutory period, admissibility of —‘As of 
right,’ meaning of-—Tenants of dominant tenement, user 
by, effect of—Artificial structure—Easement over roof, 
whether can be acquired—General right of easement, 
for sitting, drying clothes, etc, validity of—Right of way, 
delineation of. 

In disputes relating to acquisition of easements 
evidence of user prior to the statutory period is 
admissible. [p. 687, col. 2.] 

Artificial structures such as flat masonry roofs of 
shops are land within the meaning of that expression 
as used in section 4 of the Easements Act and ease. 
ments can be acquired over them. [ p. 688, col. 1.] 

The user of an easement without any one’s per- 
mission and without interference on behalf of the 
servient owner amounts to user ‘as of right? [p, 
588, col. 1.] 

User of the servient tenement by tenants of the 
dominant owner who are in occupation of the pre. 
mises is, for the purpose of acquisition of an easement, 
as good as user by the dominant owner himself. [p. 
588, col. 1.] 
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A general right of easement to use a roof as a place 
for sitting or as a place for drying clothes or for 
other purposes of this nature can be acquired under 
the Easements Act. [p. 588, col. 2.] 

Where the area over which an easement of way 
has beenacquired is small and the points of egress 
and ingress are fixed, it is not necessary for the 
Court to delineate the particular portion of the 
ground which persons enjoying the easement are 
entitled to use. [ p. 588, col. 2; p. 589, col. 1.] 


Appeal against the decree of the District 
Judge, Luaknow, dated the 15th May 1917, 
confirming that of the Munsif, Lusknow, 
dated the 16th January 1917. 

Babus Ishwart Prasad and Ram Bharose 
Lal, for the Appellant. 

Babu Lachhman Prasad Varma and Mr. P. 
Koul, for Respondent No. 1. 


JUDGMENT.—The dispute in this case 
is with regard to a right of easement, 
and the facts which it is necessary to 
consider may be briefly stated as follows. 

The plaintiffs are the owners of a 
number of shops situated at the north 
end of a row of shops in the Chauk in 
the Lucknow aity. To the west of this 
row of shops are certain houses one of 
which belongs to the first defendant in the 
ease, namely, Khuda Bakhsh. This house 
is in the occupation of the second defendant 
Pandit Chhamapat, whois a tenant of the 
first defendant, The upper storey of this 
house’ looks out upon the roofs of the 
shops in front and it is with reference 
to a right of easement over the roofs of 
the shops belonging to the plaintiffs that 
the present dispute has arisen. According 
to the allegations in the plaint the sesond 
defendant Chhamapat sarries on business 
as a physician (razz) and interviews his 
patients and dispenses medisine to them 
in the upper storey of the house which he 
rents from the first defendant. It is 
alleged in paragraph 3 of the plaint that 
these patients pass to and fro over the 
roofs, although there is another way of 
access to the premises in the occupation 
of the second defendant. In the fifth 
paragraph of the plaint it is alleged that 
this passing to and fro of persons who go 
tu consult the second defendant has caused 
‘damage to the plaintiffs and the prayer 
was for a perpetual injunction. The 
particular natcre of the relief sought i3 
set out in the 7th paragraph of the plaint. 
The Court was asked to issue an injunction 
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(|) restraining the defendants themselves 
from passing over the roofs, (2) to prevent 
them from using the roofs in any way, 
and (3) to restrain them from allcwing 
their relations, visitors, customers and 
others from passing over the roofs. The 
plaintiffs also asked the Court to define 
the right of way, if it were found that 
the defendants were entitled to any such 
right. 

In the written statement it was set out 
that the house belonging to the first 
defendant consisted of two parts which 
were entirely separate: one of these, the 
lower storey, having access to it from one 
direction, the other, the upper storey, having 
access to it over the roofs of the row of 
shops which lie to the west. It was 
pleaded that the only way of getting to 
the premises occupied by the defandant 
No. 2 as tenant was along the roofs in 


question. It was further stated that these 
premises had been in possession of the 
defendants and their predecessors for a 


period of over a hundred years and that 
the persons who had occupied the house 
had always enjoyed various rights by 
way of easement, namely, rights of way, 
of air and of light and also a right to 
use the roof in front of the upper storey 
in various ways for the convenience of the 
defendant’s premises. 

Both the Courts below have found in 
favour of the defendants, and the plaintiffs’ 
suit has been dismissed. 

The plaintiffs some here in second appeal, 
and a great many pleas have been raised 
on their behalf for the purpose of showing 
that the decisions of the Courts below 
are erroneous. The case has been contested 
at great length “and there has been a 
good deal of what appears to me to be 
irrelevant argument in the matter with 
reference to the rights claimed by the 
defendants. The Munsif who tried the 
case bas written a very long and careful 
judgment and he has referred in detail 
to the large volume of oral evidence 
which was placed before him. Practically 
all the witnesses were persons of res- 
pectabilifty and both the Courts below 
have accepted their statements as true, 
It is only necessary, therefore, for me to 
mention briefly what the purport of the 
defendant’s evidence is, 
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It is proved by the statements of some of 
the witnesses whose memories go back for a 
very long period that the premises belongicg to 
‘the defendants have been continuously osou- 
‘pied for very many years past. One of the 
witnesses, an old man named Hazari Lal whose 
.nge is given as 98, deposed that he had known 
the house occupied by the defendants since 
-before the time of British rule. He states that 
‘he remembersit being occupied by one Ghulam 
-Mohammad who originally owned it. Ao. 
cording to his story Ghulam Mohammad 
carried on a dyeing business there and used 
‘the roof in front of the premises for the 
‘purpose of his trade. He used to spread 
clothes ont to dry aud he kept there the 
‘receptacle which he used for the purpose of 
‘dyeing. After Ghulam Mohammad his son 
-carried on the same business, and there is 
‘other evidence on the record to show that 
dé was from Ghulam Mohammad’s son that 
the’ first defendant Khuda Bakhsh purchased 
‘the property. Another witness corroborated 
this evidence. He spoke from a recollection 
of 50 years and deposed to having seen 
the customers of Abdullah, the son of Ghulam 
Mohammad, use a right of way to these 
‘premises. He also saw Abdullah using the 
premises for the purpose of histrade. Then 
there wasevidence to show that next door 
fo the defendants’ premises and on the south 
side, of it was another building whioh for 
a considerable number of years was used ag 
a Sub-Post Office. The third witness for 
the defendant Hanuman Prasad has been 
the Post Master and he deposed to pesple 
having a right of way over the roofs in 
‘order to gain access to the Post Office. 
This evidence, of course, does not relate 
strictly to the premises in dispute, but I 
think the learned Munsif was right in holding 
it to be admissible for, as he says, it renders 
probable the story that people hada right 
of way also to the defendants’ premises 
which were the next on the north side. 

There is also evidence on the record to 
prove that another hcuse to the south of 
this Post Office has also been tised for the 
purpose of trade and that access to it was 
also obtained by a staircase leading from the 
street over the roof of the row of shops situat- 
ed to the west. Ag regards this latter build- 
ing there was also evidence on the record to 
show that the occupier of it was successful in 
an action which he brought for the disturbance 
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of his right of easement. Other witnesses 
were called who deposed to what had taken 
place during the occupation of the defendants’ 
premises by successive tenants. Some of 
these tenants appear to have used the pre- 
mises for purposes of residence, others in- 
cluding the second defendant and a predeces- 
sor of his, a compounder named Parsotam, 
have been using the house in question for 
the purposes of their business. Altogether 
this evidence to my mind establishes alear- 
ly that fora very long period, much in 
excess of a period of 20 years before the 
suit, there has been a continuous user of 
the roofs of this row of shops, inoluding 
the roofs of the plaintiffs’ shops, by persons 
occupying the defendants’ premises or by 
other persons who have come there on the 
invitation or by the livense of the defend- 
ants or of the persons who, previous to 
them, were in occupation. The evidence 
whioh the plaintiffs put forward was dis- 
earded by the lower Courts as being of 
practically no value as compared with the 
evidence led by the defendants. 

I turn now to the various points which are 


- raised in the memorandum of appeal which has 


been filed on behalf of the appellants. In the 
first ground of appeal it is stated that as 
the defendants themselves admitted that 
they did not come into possession with a 
perfected easement it was necessary for them 
to prove that the user during the period 
of 20 years odd prior to the snit was con- 


‘tinuous and was always of the same nature, 


As regards this the only observation to be 
made is that, so far as the right of way is son- 
cerned, a sufficient continuity has been olearly 
established by the evidence of the defendants’ 
witnesses whose testimony relates to a period 
of practically 60 years. A right of way isa 
discontinuous easement and it would not be 
possible for the purpose of establishing such 
aright to show that the right has been 
exercised at every moment of time during 
the statutory period. It was argued indeed 
that any evidence relating toa point of time 
pervious to 2) years odd before the filing of 
the suit was irrelevant. But this argument 
cannot be allowed. It was certainly admis- 
sible for the purpose of showing that the 
alleged user of the roofs during the statutory 
period prior to the suit was probable and that 


the evidence which wasled to prove the usep ° 


was reliable, 
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Another point taken in the second para- 
graph of the memorandum of appeal is that 
the Court below failed to distinguish batween 
a license and an easement and that it should 
have also keld that no easement could be 
acquired with regard to an artificial structure 
such asa roof. This argument must fail in 
view of the definition of the expression “land”? 
as set out in section 4 of the Easements Act 
(V of 1882). According to the explanation 
to that section “land” includes things per- 
manently attached to the earth and it is 
idle to contend that a shop with a Hat 
masonry roof onthe top of it is nota thing 
which is psrmanently attached to the earth. 
For the purpose of determining whether or 
not a right of easement exists the roof of the 
plaintiffa’ shops must certainly ba treated as 
“land.” 
~ hen again it is said that the Court below 
was wrong in holding that the user of the 
roofs was not as of right. As to this the 
evidence is perfectly clear, A number of 
witnesses have disposed that no one’s per- 
mission was ever asked for leave to use the 
roofs in question. That is the meaning of 
the expression as of right.” The witnesseaa 
all say thatthe persons who usad the roofs 
for the purpose of getting tc the defendants’ 
premises did so without any raference to the 
owner of the shops, and there is also reliable 
evidence on the part of onsor two witnesses 
who were once employed by Ali Naki Khan, 
the owner of the shops, to show that no 
interferance with the exercise of this right 
of passaga was ever attempted on bahalf of 
the owner. 

Then again it has baen arguad that 
bsaause the premises hava for prastisally the 
whola of the tine b3ən leh out to tenaata, 
tha exercisa of a right of way by tenanta 
was noton bahalf of tha owners of the pro- 
party and consaquently the defendants had 
failed f9 show that any right of ea3zamant 
had baan acquiral. Tais argamoent is alto. 
gether beside the mark, for it is obvious from 
a parasal of sassion 4 of tha Easemants Aat 
thata right of ea3emant miy ba aaqaireld 
either by an ownar or by an osaupiar 

A farther point has baen raised to the effect 
that the psriod of enjoyment of the right 
by one tenant could not ba tacked to the 
pariod of enjoyment of another tenant. This 
argamənt is erroneous. Tna faot taat the 
premises have not bsen in the osaupatiun of 
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the same persons all along is immaterial and 
14 does not matter what the number of 
tenants may have been, because the Act says 
(see section 15} that where a right of way 
or any other easement has been peaceably 
and openly enjoyed by any person claiming 
title thereto as an easement and as of right, 
without interruption and for 20 years, 
the right to such easement shall be absolute. 
For the purposes of the sestion therefore it 
clearly makes no difference whether the 
right has heen asserted by successive tenants 
of the dominant heritage. 

Next it has been argued thatthe user 
claimed by the defendants does not constitute 
an easement at all. This argument seems 
to: relate to that portion of the evidence in 
which the witnesses said thut in addition to 
the right of passage the occupants of the 
defendants’ premises had used the roof in 
grant of those premises for other purposés, 
namely, asa place for sitting or asa place 
for drying slothes or for other purposes of 
this description. it cannot, in my opinion, 
be argued that such user cannot amount 
to an easement, . having regard to the 
expression “beneficial enjoyment” as defined 
in section 4 of the Act. Accord- 
ing to the language of the section the 
expresstion ‘beneficial enjoyment” inoludes 
possible convenience, remote advantage and 
even. a mere amenity; and so it appears to 
me that any user deposed to by the defend- 
ants, which oan rightly be deemed to 
have been for the convenience of the per- 
sons occupying the defendants’ premises 
and forthe fuller enjoyment of those pre- 
mises, must be deemed to bean easement 
within the meaning of the Act. 

Then it is said that ifthe Courts below 
found that there was aright of way, it was 
their duty to define it and that it should 
not haye been held that the defendants had 
a right of way over the entire surface of 
the roofs, This argument has, in my opinion, 
been well met by the obsarvations of the 
learned Munsif in his jndgment. He points 
out that the evidence establishes that the 
right of way exists between two fixed 
points, namely, the head of the staircase 
oy steps which gives access to the roof and 
the doors of the premises occupied by ‘the 
defendants. The roof of these shops after 
all is a very small area and in the circam. 
stances I do not think the plaintiffs were 
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entitled to call for a delimitation of the 
particular . portion which the customers and 
others who frequent the premises of the 


defendants were entitled to use, all the 
more so as the defendants .have, in my 


‘opinion, established not only a mere right. 


of way but the right to use the whole extent 
of the plaintiffs’ roofs in front oftheir pre- 
mises for other purposes of convenience. 

These are the principal points which have 
been argued before me on behalf of the 
appellants. It seems clear to me for the 
reasons I have given that the appeal must 
fail and thatthe plaintiffs’ suit was pro- 
perly dismissed. All the evidence in the 
case shows that the rights of easement 
claimed by the defendants are used for pur- 
poses connected withthe enjoyment of the 
dominant heritage; and referring to illustra- 
tion (b) to section 21 of the Easements 
Act it is apparent that these rights may 
be claimed not only by the owner or 
oscupier of the premises but by the members 
of : their families, their guests, lodgers, 
servants, workmen, visitors and customers, 
User to this extent has; in my opinion, 
been ‘amply established by the evidence 
led for the defendants. In cases where it 
-is necessary to determine the extent of an 
easement which has been acquired by pres- 
eription, there is no way of ascertaining 
the extent of the easement except from 
what has been done. I have already sum- 
marized the evidence led by the defendants 
and it appears to me that it has established 
fully the various rights which the defend- 
ants claimed. in respect of the roof of 
the plaintiffs’ shops. 

For these reasons the appeal fails and is 
dismissed with costs. 
Appeal dismissed, 


PATNA HIGH COURT. 
MISCELLANEOUS Civit APPEAL No. 246 or 1917, 
February 8, 1918. 

Present: —Mr. Justice Chapman 
and Mr. Justise Atkinson. 
MAHABARAT DUTTA— APPELLANT 
VETSUS 


SURJA KANTA DH—Responpent. 
Civil Procedure Code (Act V of 1908), O. XXI, r, 57 
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~- Aitachment in egecution—Bale preclamation, impro- 
per statement of value in— Bale set aside—A ttachment, 
whether revires i l 

Where asale is seb aside for any reason other than 
default on the part of the decree-helder, the attach» 
ment, which has been obtained prior to the first sale 
being set aside, revives to support a second or subse- 
quent application for execution andno fresh attach- 
ment ig necessary. In other words, once an attach. 
ment is properly and legally obtained and the. 
property attached is put to sale and the gale is 
afterwards set aside, the antecedent attachment 
revives and by reason of its revival supports a socond 
application for leave to issue execution, unless the’ 
ground upon which the sale was set aside was 
default on the part of the decree-holder. [p. 691, col,. 
2, p 692, col. 1.] ; 

Obiter diclum.— When the parties are seriously at 
issue with regard to the valuation ofthe property 
offered for sale, it is the duty of the Court to go into 
the matter and determine tho value in a judicial 
manner. [p. 590, col. 2.] 


Miscellaneous appeal against an order of 
the District Judge, Manbhumn, dated the 12th 
September 1917, modifiying that of the Sub- 
ordinate Judge, Purulia, dated the 4th 
August 1917, l 


Mr, Abant Bhusan Mukerjee, for the Appel.-. 
lant. 4 

Mr. Nuresh Ohandra Sinha, for the Respond. 
ent. 

JUDGMENT. 

Arsinson, J.—This application, by way of 
miscellaneous appeal and revision, somes: 
before us from the order of the District 
Judge of Purulia, dated the 12th of Septem- 
ber 1917. Itis necessary shortly to state 
the facts for the purpose of considering the 
legal question which arises for determina. 
tion, 

On the 19th of Auguat 1912, the plaintiff 
obtained a money decree jointly against the 
defendant and others, and on the Sth of 
October 1912, a portion of the defendants 
property was attached, namely, a house 
in which the judgment-debtor resided. On 
the 15th of May 1916, the judgment-debtor’s 
house so attached was sold in exesntion of 
the decree. On the 27th of May 1916, an 
application was made to set aside the sale and 
the Subordinate Judge, before whom the 
application came, dismissed the application 
on the 29th of July 1916; and on 
the 10th of November 1916 there was ay 
appeal from ‘the order of the learned Sub. 
ordinate Judge. The sale was set aside by 
an order of the Appellate Court on the ground 
that the valuation had not been properly 
ascertained and stated in the sale proclama. 
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tion. Subsequently afresh application for 
leave to issue execution was presented and 
the same property was again offered for sale. 
With regard to this application two objec- 
tions are urged. One is that the second 
application for execution was illegal, inas- 
much as there had not been a second 
attachment of the judgment-debtor’s pro- 
perty; that the first attachment had expired 
or elapsed and that before a second execu- 
tion could issue there must be a new and 
fresh attachment of the property in suit. 
The second ground taken was that the 
valuation had been improperly stated. We 
are only concerned in this appeal with the 
first contention put forward by the learned 
Vakil for the defendant-judgment debtor, 
namely, whether or not the first attachment 
expired and could not be revived by 
reason of the order of the Appellate Court 
setting aside the sale. No case has bean 
cited before us to justify the proposition 
put forward by the learned Vakil for the 
judgment-debtor. There seems to be a 
great deal of authority strongly in favour, 
of the view that the mere setting aside of a 
sale does revive an antesedent attachment 


and that it becomes unnecessary to issue- 


a second attachment, and that a second 
execution can issue based upon the prior 
attachment made before the sale was set aside. 
Tt is necessary to consider what the law and 
the practice was before Order XXI, rule 57, 
was enacted. Prior to that time there was 
a doubt as to whether inthe case of an 
- application for. execution being dismissed 
for default of the decree-holder the ante- 
cedent attachment was revived to support a 
second application for execution. Order 
XXI, rule 57, has set that doubt at rest, 
because if expressly provides that where 
default is made by the decree-holder and 
the application for sxesntion is dismissed 
by reason of such default, that then the 
attachment which has been made ceases to 
be of any force. In the present case, 
however, no default on the part of the 
decree-holder can ba relied upon and the 
ground upon which the sale was set aside 
was, not by reasonof any default on the 
part of the decree-holder, but by reason 
of the Court not having performed its duty 
in a jadicial way, namely, having failed 
to assess the value of the property upon 
a right principle, The learned Judge in the 
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lower Appellate Court has relied upon 
Shiam Lal v. Roshan Lal (1) for the purpose 
of showing that when the parties are 
seriously at issue with regard to’ the valua- 
tion of the property offered for sale, it is 
the duty of the Court to go into the matter 
and determine the value in a judicial 
manner. With that view we agree; but as 
the matter does not expressly arise for our 
decision, it is unnecessary to do more than 
to express our concurrence with the opinion 
of the learned Judge. What we have to 
consider in tHis case is the law with regard 
to the question whether upon the setting 
aside of a sale the antecedent attachment is 
revived so as to support a second application 
for execution. In Gunno Singh v. Muddun 
Mohan Singh (2) it is distinety laid down that 
where an attachment is once legally obtain- 
ed it revives upon the reversal of the sale 
in execution. The learned Judges who 
decided that ease were Loch and Norman, 
JJ.,and itis desirable to quote one or. two 
passages from their Lordships’ judgment; at 
page 28 their Lordsbips say: “After con- 
sidering the subject in allits bearings as 
put before us by the Pleaders of either 
party, we come to the conclusion that the 
effect of the late Sudder Court’s decision of 
the 22nd of November 1857 was only to 
declare the sale to be null and void; but 
without prejudice to the attashment or other 
proceedings in execution which had been 
rightly and legally performed. We think 
that, by the setting aside of the sale, the 
parties were simply remitted to the 
position in which they stood immediately 
before the sale, and, therefore, that the 
attachment must be deemed to have re- 
vived. ” 
Their Lordships then refer to a case of 
the Privy Council and quote from the judg- 
ment of their Lordships of the Privy Council 
a passage which seems to me to be Very 
important. It runs as follows :— 


“Ib would be contrary to general princi- 
ples and a senseless addition to all the vexa- 
tions and delay in the course of procedure to 
hold that, when forany reason, satisfactory or 
not, the execution of a final decree in a 
suit fails or is set aside, and the proceed- 
ings as regards that execution are taken 


(1) 35 Ind. Cas, 230; 14 A. L, J. 363, 
(2) W. R, (Gap.) 26. 
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off the file, the whole’ snuit is discontinued 
thereby, and the further proceedings for the 
same purpose are to be considered as.taken 
in a new suit.” 

Having quoted the above passage from 
the judgment of the Privy Council their 
Lordships proceed: “And we think that, 
were if ctherwise, great injustice would be 
done to the judgment-oreditor, For what 
is the position he would find himself in on 
the reversal of a sale, if all the steps he 
had properly taken in execution were to go 
for notbing ? 1t would be this. The creditor, 
after publicly attaching the property and 
thereby declaring to all the world that he 
had made it legally Hable for the satis- 
faction of his debt, and taking every necessary 
step for the sale of the property, would find, 
in the event of the sale being set aside for 
some flaw in the proceedings with which he 
had nothing to do and over which he had no 
pontrol, that a third party, a stranger to him, 
had, with the view of assisting the judgment- 
debtor to set aside the sale, purchased from 
the judgment-debtor the whole or a part of 
the property, and on the reversal of the sale 
holds him at arm’s length and tells him: 
‘True, you made this property legally liable 
for your debt ; but owing to a flaw in the 
subsequent proceedings, the sale was invalid; 
"1 took advantage of this defect, purchased 
the property, assisted in getting the sale 
reversed, and now you must look elsewhere 
than to this property for the satisfaction 
of your claim’ ”. 

These observations apply with equal force 
to the facts of this case. They clearly in- 
dicate the view which their Lordships took 
with regard to the revival of an attach- 
ment where a sale is set aside in an exe- 
cution proceeding. Likewise the law will 
be found stated in Gossain Munraj Pcoree v. 
Deen Dyal Lall (3). In that case Mr. Justice 
: Phear, a most distinguished and able Judge, 
stated as follows: “At the time he attached 
(3. e„ the properties), then his judgment- 
debtor bad 


over it according to the very case of 
the present plaintiffs, z. e, he had an 
equity of redemption which it was 


competent to the defendant No. 1 to sell 
after attachment. The attachment remained 
in being, and a sale of part of the property 


(3) 20 W. R. 19 at p. 20, 
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was held in December 1862. That sale was 
afterwards set aside on the ground of irregu- 
larity by a decree of the High Court. But 
obviously, as we think, the setting aside 
of that sale for irregularity under the ciroum- 
stances which occurred did not displace 
the attachment. The property was still 
left in the condition of attached property 
and liable to be sold under the attachment 
if the judgment-creditor went regularly to 
work for that purpose.” So alsoin Mahomed 
Warris v. Pitambur Sen (4) the learned Chief 
Justice Couch dealing with this matter said: 
“A suit was brought and the plaintiff ob- 
tained a deoree establishing his right, namely, 
a right to attach the property showing 
that the order for the release of the pro- 
perty from attachment was improper. The 
effect of that decree must be to revive the 
attachment, or rather not to revive the 
attachment, but to set aside the order of 
release which had been made, and therefore 
to mike the property still subject to the 
attachment, to restore the state of things 
that had been disturbed by tbe order of 
release.” Although the term ‘ release’ i 
used in that decision, its principle applies 
to the facts of the case before us. Another 
authority to which I desire to refer in this 
connection is Aziz Buze v. Kaniz Fatima 
Bibi (5). In that case their Lordships were 
considering whether or not the case before 
them was within the provisions of Order 
XXI, rule 57, and their; Lordships there 
decided that the particular act by reason 
of which the sale was set aside in that 
sase was not one due to the default of the 
decree-holder and that rule 57 of Order 
XXI only had application to a case in which 
a sale is set aside or the proceedings in 
execution are dismissed by reason of the 
default of the desree-holder. Accordingly 
they held in that case that inasmuch as 
the proceedings were dismissed or set aside 
not by reason of default of the decree- 
holder, that, therefore, the prior attach- 
ment revived upon the sale being set aside, 
So far as we have been able to trace the 
authorities, if is quite clear that the law 
and practice has always been that where 
a sale is set aside for any reason other 
than default on the part of the deoree- 


(4) 21 W. R. 435. 
(5) 15 Ind. Cas. 49; 34 A. 490; 10 A. L. J. 48, 
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holder, the ‘attachment which has been 
obtained prior to the first sale being set 
aside revives to support a second or sub- 
sequent application for execution and no 
fresh attachment is necessary. 

In Wocdroffe’s Code of Civil Procedure 
there is a passage at page 963 which 
says that “revival of execution proceedings 
will not revive the attachment so as to 
prejudice the rights of strangers who have 
in the interval acquired an interestin the 
properly.” The only authority sited for 
this proposition is Sasitrama Kumari v. 
Meherban Khan (6), This was a judgment 
of Mookerjee ard Core, JJ., but that 
case, in our opinion, is essentially different 
in its facts from the present one, That 
oase dealt with an ‘attachment before 
judgment; and it seems to us that different 
considerations apply to an attachment before 
judgment and an attachment after judg- 
ment and decree. Moreover, so faras we 
can see, what that case desided was that 
no attachment shall revive so as to pre- 
judice a third person, and that in itself 
clearly distinguishes that case from the 
one now before us. 


We are of opinion that once an attach-’ 


ment is properly and legally obtained and 
the property attached is put up to sale, 
and the sale is afterwards set aside, that 
then the antecedent attachment revives and 
by reason of its revival supports a second 
application for leave to issue execution, 
unless the ground upon which the sale is 
set aside is default on the part of the decree- 
holder. Mr 

For these reasons we are of opinion 
that the learned Judge was right in arriving 
at the conclusions at which he has arrived 
and that he very properly dismissed the 
judgment- debtor’s objections. Accordingly 
we dismiss this appeal with costs. The Rule 
which was issued in this matter (namely, 
Civil Revision No. 299 of 1917) is also 
discharged. 


CHAPMAN, J.—lJ agree. o, 
Appeal dismissed, 


(6) 9 Ind. Cas, 918; 13 O. L. J. 243. 
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BOMBAY HIGH COURT. 
Seconp Civit Arpeat No, 808 or 1916. 
January 9, 1918, 
Present: — Mr. Justice Beaman and Mr. 
Justice Heaton. 
HARIRAM KISNIRAM—Derenpant— 
APPELLANT 
` CETST'S 
SHIVBAKAS RAMUHANJD — PLAINTIFF — 


RESPONDENT, 

Limitation Act (IX of 1908), Sch. J, Art 120—Land- 
lord and tenant— Trespass by tenant— Injunction, suit 
jor—Limitation. 

Tn 1893 defendant, who was the tenant of a house, 
built his own house on the adjoining land and con- 
structed a staircase which was supported by a pillar 
driven into land belonging to the house of which he 
was the tenart. In 1905 the plaintiff took a perma- 
nent lease of the latter house and in 1912 he asked 
the defendant to pull down the staircase, The 
latter refused and the plaintiff then brought a suit 
fora mandatory injunction directing the defendant 
to remove the staircase: 

Held, that the suit was barred by limitation under 
Article 120, Schedule J of the Limitation Act. [p. 5£4, 
col, 1 


Second appeal from the desision of the 
Assistant Judge, Dhulia, in Appeal No. 72 
of 1915, reversing the decree passed by the 
Subordinate Judge, Bhusawal, in Civil Suit 
No. 361 of 1918. 

Mr. Coyajee (with him Mr. J. B. Mehta), 
for the Appellant. 

Mr. K. H. Kelkar, for the Respondent. 


JUDGMENT.—Adopting the findings of 
fact such as they are ofthe Courts below, it 
appears that in 1893 or thereabouts, rougbly 
nineteen years before suit, the defendant was 
a tenant, at any rate, of the house of which the 
plaintiff has now taken a permanent lease. 
While a tenant he built his own house on the 
adjoining land and put up a staircase which’ 
is the subject-matter of this suit. In all pro- 
bability the pillar, driven into the land sup- 
porting the stair-case, was contemporaneous 
with the rest of the structure, though the 
plaintiff has contended, or, at any rate, 
suggested, that this pillar was put up 
by his immediate predecesgor-in-title 
only some nine years before snit. In 1905, 
the plaintiff took a permanent lease of the 
house which had been in the defendant’s 
occupation in - 1893. He alleges that 
in 1912 he asked the defendant to pull down 
the staircase. The defendant refused. Hence 
his cause of action. He prayed for a man- 
datory injunction directing the defendant to 
remoye the staircaso, The defendant re- 
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plied that the land over which the stair- 
case hung and upon which it was sup- 
ported by the pillar just mentioned was 
his own. And the lower Appellate Court 
has confined its judgment to a rial of 
the issues: (l) whether the land under 
the staircase belonged to the plaintiff or 
the defendant; and (2) if to the plaintiff, 
whether the defendant has acguiral an 
easement in the nature of a right to main- 
tain his staircase in its present’ condition. 
This ovarlooks many material points and 
presents the case, in my opinion, in au alto- 
gether wrong light. If wa assume that the 
construction of the staircase in 1893 by 
the defendant was an act dona to tha 
detriment of his landlord’s title and 
withint his landlord’s knowledge and 
consent, then I should bə inslined to say 
that this was a trespass and in no sanga 
an easement, and that the plaintiffs right 
would have been finally barred by twalva 
years’ adverse possession. If, however, it 
were ccntended that so lung as the de- 
fendant remained a tenant of the plaintiff's 
predecessor-in-title his ast in building the 
staircase and supporting it on his lasd- 
lord’s land ought not to bs regarded as 
adverse to his landlord’s title, it might be 
relevant, if not important, to know when 
the defendant ceased to be a tenant of the 
plaintiffs predecessor in-title. Upcn this 
point the Courts give us no definite in. 
formation. It is, however, slear and oar- 
tain that for more than nine yaars bafore 
suit the tenants of the premises now oo. 
cupied by the plaintiff raalised the exiatanze 
of and possibly the isconvaniencs oc3zasionad 
to them by this staircase. 

Now, at that tima it is clear that it 
must have basen standing either by the 
license of the plaintiff's predgsessorsa in-title 
or adversely to them. And ineither cvant 
it is pretty clear that unloas tha licanse 
were specitically conditioned by soma such 
terms as that the defendant on demand 
would remove the stairsise, the plaintiff 
would have had to bring a sait of this 
nature within six years under Article (2) 
of the lst Sshedule tothe Indian Limita- 
tion Act. This ha admittedly has not 
done and it 18 no suffisient ground for dacrea- 
ing his clain that the lower Appellate 
Court has found that the land under the 
staircase balonged to him, Iam not pre- 
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pared to say with sertainty that the tres: 
pass has continned for more than twelve 
years, and, therefore, that the defendant 
has acqu'red the ownership of the land 
underlying the staircase, though I 
think this is in all probability the truth 
of the case. But I have no hesitation 
whatever in saying that in any view the 
plaintiff’s present claim is time-barred. 
Further, even were if not, it is a claim 
without any foundation ; for upon the 
view most favourable to him, there was 
acquiescence from the first and therefore no 
marcdatory injunction of the nature he 
has prayed could have been granted tn 
him. The defendants staircase could 
hardly be treated as in the nature of en 
ordinary easement and, therefore, the trus 
nature of the contest was, I should have 
thought, rooted in trespass, and the proper 
pericd of limitation is twelve years from 
thetime the defendant’s possession became 
adverse, 


Now, both the Courts below have found 
that the staircase was put up nineteen years 
ago, and, therefore, the presumption, in my 
opinion, would certainly be that from that 
date the possession was adverse. I have 
hesitated to state that conclusion definitely 
because of some considerations which have 
been suggested from the Bench in the course 
of the argument, considerations lending 
solour to ihe possibility at any rate that 
the possession may have been permissive. 
But there is only one ground upon which 
the plaintiff could possibly succeed and 
overcome the three main difficulties I have 
indicated, and that is, that the defendant 
erected the staircase upon a definite agree- 
ment with his landlord, plaintiff's pre- 
decessor-ir-title, that whenever called upon 
to doso he would pull the staircase down. 
That never appears to have been the plaint- 
iff's case, and it is on the face of it ex- 
tremely improbable that any person situated 
as the defendant was would have zon- 
sented to such an agreement, for after 
building ibe staircase at considerable expense 
he might have been called upon a month later 
to pull it down. 


We have been asked to reward the case for 
a finding upon this question, but doing so 
would, in my opinion, be little less than 
a direct inyifaticn to perjury. It wonld 
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be making an entirely new cage for the 
plaintiff and a case which, having regard 
to ordinary human conduct amongst people 
of this class, is so improbable as to be almost 
negligible. 

lu my opinion, then, the only proper 
decree to be made was that of the Original 
Court, and I think that the decree of the 
learned Judge of first appeal ought to be 
reversed and the deeree of the Trial Court 
restored with all sosts upon the plaintiff 
throughout. 

Heaton, J.—I agree that the deoree of the 
first Court should be restored. The suit is 
one for an injunction and nothing else ; and 
on the facts found it is brought more than 
six years after the date at which it could 
have been brought. Therefore, the suit is 
time-barred in virtue of Article 120 of the 
lst Schedule to the Indian Limitation Act. 
The circumstances of the case do not, to 
my thinking, suggest any good reason why 
we should allow a remand for the purpose 
of enabling the plaintiff to hunt about to 
see whether he can find some reason, possibly 
produce some evidense, to show that after 
_ all the suit might not be time-barred. 
Decree reversed. 


OUDH JUDICIAL COMMISSIONER’S 
COURT, 
MISCELLANEOUS APPLICATION No, 56 or 1916. 
March 14, 1918. 
Present:—Mr. Lindsay, J. ©. 
Mirza MOHAMAD ASKARI—~ 
DEFENDANT—APPLICANT 
TETEUS 


LALU—PraintizF—Opposire Party. 

Civil Procedure Code (Act V of 1908), O. XXII, rr. 
4, 9—Apveal—Death of respondent—Legal represen- 
tative not brought on record—Abatement of appeal— 
Application to set aside abatement—Sufficient cause — 
Ignorance of uppellant. 

It ig the duty of a person who is prosecuting an 
appeal to keep himself informed of the existence 
of his adversary, and unless special reasons are 
shown why this duty has not been performed, an 
application to set aside an abatement of the appeal 
by reason of the legal representative of a deceased 
respondent not having been brought upon the 
record within the period of limitation allowed for that 
purpose should not be entertained [p. 696, col. 1.] 
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À mere plea of the ignorance of the appellant 
that a respondent had died is nota sufficient cause 
for setting aside an order of abatement under 
Order XXII, rale 9 of the Civil Procedure Code. 
[p. 595, col. 1.4 

In cases of this kind the question of sufficient 
cause should be determined with reference to the 
facts of each case. ip. 595, col. 1.) 


Application for setting aside the order of 
abatement passed by the Jndisial Commis- 
sioner on 30th January 1918, on Miscellaneous 
Application No. 4 of 1918, for substitution 
of parties in Second Civil Appeal No. 286 
of 1917. 

Mr. P. O. Gupta, for the Applicant. 

Babu Ram Chandra, for the Opposite 
Party. 


JUDGMENT.—This is an application 
under Order XXII, rule 9, for the purpose of 
having set aside an order passed by me 
on the 30th of January 1918, by which it 
was directed that the applicant’s appeal 
should abate. 

The facts are that the appeal was 
drafted in the month of May 1917. The 
memorandum was submitted to the Assistant 
Registrar of this Court for examination 
on the 25th May 1917 but it was not 
actually filed in Court until the 23rd of 
July! 1917, upon which date dn order was 
passed that the case was to be put up under 
Order XLI, rule 11. Subsequently having been 
put up under that rule it was directed that 
notice should go. Adate having been fixed 
and notice having been sent to the re- 
spondent, the process-server reported that the 
respondent had died about the month of 
June 1917. It was on these facts that the 
order for abatement was made; and now 
the case for the applicant is that he can 
show sufficient cause for not having made 
his application for substitution of parties 
within the period of six months fixed by 
the law of limitation. 


His case is that he lives in the sity of 
Lucknow, that respondent lived in the town 
of Kursi in Bara Banki which isnot more 
than 18 or 20 miles away. Itis admitted, 
moreover, by the applicant’s learned Counsel 
that his client is the Zaminder of a village 
which is situated not vary far from the 
town of Kursi. 

On the otber hand an affidavit has been . 
filed on behalf of the opposite party and 
with it has been exhibited a certain letter, 
said to have been written by the Mukhtar of.. 
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the applicant in which he addressed the son 
of the deceased respondent in the month of 
Ostober lastand from the language of which 
it appears that the Mukhtar was very well 
aware of the fast that the respondent Lalu 
had died. The applicant who is here in 
person denies that this letter was written 
by any agent of his. The law on -the sub- 
ject has been considered in a ruling to which 
the learned Counsel for the opposite party has 
referred me, to be found in 24 Indian Cases 
at page 275 [Govind Prasad’ v. Ganga Prasad 
(1)]. Thatis a ruling of a Judge of this 
Court and it follows a judgment tobe found 
in the Panjab Record for 1911 Case No. 69 
[Mir Nawab v. Hardeo (2), 

Mr. Gupta has drawn my attention to 
another Bench case of the same Court in 
which the law has been laid down in a 
different sense. lt seems to me that in 
cases like this the question of sufficient cause 
is to be determined with reference to the 
fasts of each case. IJ agree with Mr. Piggott 
in thinking that a mere plea of ignorance 
of the fast thatthe opposite party had died 
is not a sufficient cause for setting aside 
an order of abatement. It surely is the 
duty of the person who is prosecuting the 
appeal to keep himself informed regarding 
the” existence of his adversary ; and unless 
special reasons are shown why: this duty 
has not been performed, I think applications 
of this kind should not be entertained. 
Following the principle laid down by Mr. 
Piggott in the case cited by the opposite 
‘party I hold that no sufficient cause is 
shown. 


I dismiss the application with costs. 
, Application dismissed, 
(1) 24 Ind. Cas. 275, 


r (2) 12 Ind. Cas 871; 60 P. R. 1911; 42 P, L, R. 1912; 
238 P. W. R. 1911. 
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MADRAS HIGH COURT. 
FULL BENCH. 


| Secony Civin Appear No, 1465 or 1916, 
Marsh 13, 1915. 
Present:—Sir John Wallis, KT., Chief 
Justice, Mr. Justice Sadasiva Aiyar 
and Mr. Justice Spencer. 
SAMINATHA A1Y AR-—PLAINTIFF 
—ÅPPELLANT 
versus 
GOVINDASAMI PADAYACHI AND 
UTHERS—~Derenpants Nos, 3, 4 AND 5) 


— RESPONDENTS, 

Madras Revenue Recovery Act {II Mad. of 1864), ss. 
44, 59, 63—Regulation X of 1881, 8. 2—Sale of minor's 
property for arrears of revenue—Suit to set aside sale, 
absence of, effect 0f— 9. 54 of Act IT of 1864, applicabili- 
ty of, te cases governed by Regulation X of 1881—Regu- 
lation X of 1831, applicability of, to  ryotwari estates of 
minors—Registry in name of minors mother, effect of. 

A sale of a minor’s property under the Madras 
Revenue Recovery Act is not a proceeding to which 
section 59 of the Actis applicable so as to compel 
the aggrieved parties to sue within 6 months of the 
sale. Section 59 is inapplicable to cases protected 
by Regulation X of 1831. [p. 599, col. 1.] 

Regulation X of 1531 does not only apply to such 
estates of minors as are ordinarily taken charge of by 
the Court of Wards; Ryotwari lands owned by 
minors also come within the protection of the Regula. 
tion, [p. 598, col. 2.] 

Krishna v. Mekamperwna, 10 M, 44; 3 Ind, Dec, 
(x. s.) 781, distinguished, 

Where the patta erroneously stands in the name of 
the minor’s mother, that fact does not preclude the 
minor from invoking the aid of Regulation X of 1831. 
Lp. 598, col. 2.] 

Subramania Chetty v. Mahalingaswami Sivan; 8 
Ind. Cas. 624; 33 M. 41;19 M. L, J. 627; 6 M. L. T, 
198, distinguished. 

Per Spencer, J.— Section 2 of Regulation X of 1831 
includes the estates of minor sole proprietors not 
under the charge of the Court of Wards. This 
section and the preamble to the Regulation and the 
foot-note to section 20 of Regulation V of 1804 make 
it clear that the probibition extends to minors’ 
estates of every description not subject to the juris- 
diction of the Court of Wards. The section does not 
apply to minor members ofa joint Hindu family 
governed by the Mitakshara Law, who have by birth 
merely an undivided interest in the estate. tp. 599, 
col, 2 : 


Second appeal against the decree of the 
Court of the Temporary Subordinate Judge, 
Tanjore, in Appeal Suit No. 25 of 1916, pre- 
ferred against the decree of the Court of the 
District Munsif, Valangiman, in Original 
Suit No. 40 of 1912, 


| for 


This second appeal coming on 
hearing on the 17th December 1917, 
upon perusing the grounds of appeal, the 


judgments and decrees of the lower Ap. 
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pellate Court and the Court of first instance, 
and the material papers in the enit and 
upon hearing the arguments of Mr. &. 
Panchapakesa Sastri, for the Appellant, 
and of Mr. S. Muthiah Mudaliar, for 
Respondents Nos. l and 3 and the 
2nd respondent not appearing in person or 
by Pleader, the Court (Seshagiri Aiyar and 
Bakewell, JJ.) made the following 


ORDER OF REFERENCE TO A FULL 


BENCH. 
The facts of the case arenot in dispute. 
The appellant, plaintiff, was taken in 


adoption by a Ryotwari Jand-holder. The 
paita for the lands in dispute stood in 
his name. After his death, the patta was 
transferred to the name of the adoptive 
mother. She did not pay the Government 
revenue, and the lands were brought to 
sale and purchased by the 2nd defendant. 
The suit is to recover possession. The 
Subordinate Judge has fonnd that there 
was no frand on the part of the Ist de- 
fendant in allowing the property to besold 
for arrears of revenne. We acsept that 
finding. He has further found that the suit 
is barred by limitation as it was brought 
more than six months after the plaintiff 
attained his majority; vile section 59 of 
the Madras Revenue Recovery Act. 


The main argument before us was that 
section D9 of the Act has no application to the 
facts of this case. The property was 
admittedly sold when the plaintiff was a 
minor. Regulation X of 18381, section 2, 
enacts that no property of a minor shall 
be gold for arrears of revenue. Section 63 
uf Act II of 1864 provides; “Nothing in 
the Act shall be held to bar the operation 
of the provisions of Regulation V of 1804 
and of Regulation X of 131 in respect 
to the sale of lands of minors and other 
disqualified land-holders.” It seems, there- 
fore, clear that the sale of the land was 
without jurisdiction. Section 44 of the 
Act, which permits a sale for non-payment 
of revenue, must be read subject to sec- 
tion 63 of the Act which in terms pre- 
serves to minors the rights they enjoyed 
under Rsgulation X of 1831. It was, 
however, held in Raja Guundan vy. Raja 
Goundan (1) that a sale of a minor's property 


(1) 17 M. 184; 4 M, L. J, 86; G Ind, Dee. (x, s.) 92. 
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under Act II of 1864 iscovered by section 
53 of the Act. Reliance was plased in 


that judgment upon (Gobind Lal Roy v. 
Ramjanam Misser (2). In this latter case 
the Judicial Committee had to deal with 
a case to which the provision of 
the Bengal Revenue Recovery Act 
was applicable and they pointed out 
that irregular as well as illegal sales 


should be appealed against to the Com- 
missioner. We do not think that pro- 
nouncemant is any authority for the pro- 
position that a sale whieh is prohibited 
by a legislative enactment should be re- 
garded as a proseeding intra vires the 
powers of the Oollestor so as to invite the 
provision of sestion 59 of the Ast. 

The next point is whether the present 
sale is not against the provision of Regu- 
lation X of 1831. It was contended on 
the authority of Krishna vy. Mekam- 
peruma (3) thatthe estate of the minor 
referred to in the Regulation must be of 
auch magnitude and importance as can be 
managed by the Corrt of Wards. Regu- 
lation V of 1&C4, whioh was in foree 
when Regulation X of 1€31 was passed, 
makes no reference to the extent of the 
property which alone can be taken under 
the control of the Court of Wards. 

Ordinarily, no doubt, the Court will 
not interfere with private management where 
the estate is not considerable; but there 
is no ground for saying that the Regulation 
provides only for a particular class of 
estates. In our opinion, Krishna vy. Mekam. 
peruma (3) is not resoncilable with the 
langeage of either Regulation V of 1804 
or of Regulation X of 1831. Moreover, 
there is no evidence in this case that the 
authorities considered that the estate 
should not be taken up by the Court of 
Wards. It does not follow that because 
the Court did not take up the management, 
it would nut bave done so, if appealed to. 

Mr. Muthiah Mudaliar next argued that as 
the patta stood in the name of the adoptive 
mother and as she was the defaulter, the 
property was rightly sold under the Act. 
Section 2 of Regulation X of 1831 
speaks of the estate having come to the 
minor by inheritance, and prohibits the 

(2) 21 ©. 70; 20 I. A. 165; 17 Ind. Jur. 536; 6 Sar, 
P. C. J. 356; 10 Ind. Dee. (x. 8.) 679. 

(3) 10 M. 44; 3 Ind. Dee. (x.s) 781, 
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sale of such an estate. The provision for 
sale where the pottadzr makes default 
cannot be spelled ont of this Regulation. 
It is true that Subramania Chetty v. Maha- 
Lingaswami Sivan (4) holds that the 
Revenue Authorities are not bound to give 
notice to the real owner, so long as the 
patia stands in the name of some other 
person. That was a case of vendor and 
‘purchaser, There has teen no similar 
decision in the case of father or mother and 
son. Subramania Chetty v. Mahalingaswami 
Siran (4) refers specially to Regulation 
XXVI of 1802, which relates to the case 
of a purchaser not taking steps to have 
the registry transferred to his name. 
Moreover, it is doubtful whether inthe face 
of section 2 of Regulation X of 18381 
the provision of Act II of 1864, which enables 
a sale where the person in whose name 
the patta stands makes default in the psy- 
ment of revente, are applicable to the sale 
of properties belonging bo minors. 

As there are earlier desisions of this 
Court which we think require re- 
consideration, we have resolved to refer the 
following questions for tbe opinion of the 
Fall Bench:— 

(1) Whether a sale of a minor’s pro- 
perrty under Act If of 1864 is a pro. 
ceeding to which section 59 of the Aob 
is applicable so as to compel the aggrieved 
parties to sue withic 6 months of the sale? 

(2) "Whether Regulation X of 1831 
only applies to such estates of the minors 
as are ordinarily taken charge of by the 
Court of Wards? 

(3) Whether the fact that the pattu 
stood in the name of the mother of the 
minor, precludes the latter from invoking 
the aid of Regulation X of 1831? 





This second. appeal came on for hearing 
before this Full Rench on 4th and ith 
March 1918. 

Messrs, T, R. Venkaturama Sastri and 
S. Panchapakesa, for the Appellant, 
argued that section 44 of the Madras 
Revenue Recovery Act must be read with 
section 63, whereunder the rights of minors 
under Regulation A of 1831 are preserved. 
Minor’s properties, whether Ryotwari or under 


(4) 8 Ind. Cas 624; 33 M.4!; 19 M. L J. 627; 6 
M. L, T. 108, 
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the jurisdiction of the Court of Wards, cannot 
be the subject of sales under Act II of 1864. 
Tho fact that the patta stood in the name of 
the minors mother will not make her the 
defaulter, as minors’ estates form an independ- 
ent class intended for special treatment. 

Mr. S. Muthia Mudaliar, for the Respond- 
ents, argued that a minor’s Ryotwari lands 
are not an ‘estate’ within the meaning of Re- 
gulation X of 1831. Krishna v. Mekamperuma 
(3). The prohibition of sale does not extend 
to them. 

As the patta stood inthe mother’s name, 
she was the defaulter and Act II of 1864 
does not take account of the real ownership. 
The real owner cannot insist on notice of 
sale Subramania Chetty v. Mahalingaswam: 
Sivan (42. The sale was, therefore, rightly 
held. 

OPINION, 

Warns, ©. J.—I do not think that the 
decision in Krishna v. Mekamperuma (3) 
is any authority for the proposition men: 
tioned in the Order of Reference. In that 
case, a sale of a permanently settled mitta 
at a time, and in respect of arrears which 
accrued due, when some but not all of the 
joint proprietors were minors, was held 
not to be prohibited by Regulation X of 
1831. The learned Judges were of opinion 
that an estate so owned was not one of 
which the Court of Wards could have 
assumed management under Regulation V 


' of 1804, and that Regulation X of 1831 


ouly applied to estates “which might have 
but had not been taken under the Court 
of Wards’. Regulation V of 1804 imposed 
no restriction on the Court of Wards with 
reference to the nature of the minors 
property, and consequently the reasoning 
of the learned Judges in Krishna v. Mekam- 
peruma (3) has no bearing on the present 
ease where the sols owner of the land is 
a minor. It has, however, been strenuously 
contended before us that, as the minor’, 
lands are Ryotwari, they are not an estate 
within the meaning of Ragulation X of 
1831, and that the sale of Ryotwari land, 
during minority is not prohibited by th, 
Regulation. The estates of minors unde, 
the management of the Court of Ward, 
had been protected from sale for arrear, 
of revenae by Regalation V of i804, ang 
Regulation X of 1:51 resites thas doubt, 
had been entertained a3 to the ligbility o¢ 
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the estate of a minor not taken under the 
management of the Court of Wards to be 
sold for arrears of revenue. The doubts 
must have arisen with reference to section 
5 of Regulation XXVI of 1802, which 
empowered the Collector “where lands may 
be attached for arrears of revenue’ to 
cause the lands of the defaulting pro- 
` prietor to be sold. This Regulation must 
be read with Regulations XXV and XXVII 
of 1802 which were passed on the same 
day. It is, no doubt, true, as appears 
from sections 1 to 3 of Regulation XXV, 
that it was then the intention to fix a 
permanent assessment on all lands liable 
to pay revenue to Government but this 
was to be a gradual process, and the 
intention was soon abandoned. The pro- 
visions of Regulation XXVI, however, are 
not limited to such cases. The preamble 
recites the necessity that the property of 
landed estates being Malguzari, or paying 
revenue to Government; should in theevent 
of default be lisble to sale for the purpose 
of making good the public revenue assessed 
on such lands, and shows that it was not 
intended to limit the power of sale to 
oases of permanently settled lands only. 
By section 2 the Collectors are required 
to keep public registers for the purpose 
of registering the landed property paying 
revenue to Government; terms which are 
perfectly general, as are also the terms of 
the snoceeding sections. 
a power of sale where lands may be attached 
for arrears of revenue and the subject 
of attachment for arrears of revenue 
was dealt with by the sneceeding Regula- 
tion XXVII of 1802. In that Regulation 
again proprietor was defined so as to 
include “all actual proprietors of land who 
pay the revenue assessed upon their 
estates immediately to Government.” Re- 
gulation II of 1806, which provided for 
the establishment of Zillah or District 
Courts in Distristsin which the Permanent 
Settlement had not been introduced, enact- 
ed in clause 4 that “in cases where the 
engagements may be contracted with the 
ryots or individual oseupiers of land they 
shall be regulated by the Regulations of 
A. D. 1802 and by such subsequent Regula- 
tions as may particularly apply to them.” 
Section 6 also provided that Regulations 
XXVII and XXVIII should be extended 
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to all Districts in which Zillah Courts 
might be established under the Regulation 
and should be, observed by Collectors as 
well as Zemindars or farmers in their 
engagements with the ryots or immediate 
occupiers of the soil. The necessity for 
this provision, so far as Collectors are 
concerned, is not apparent, but, however 
this may be, this express extension of 
Regulation XXVII cannot be con- 
strued as meaning that Regulation XXVI 
was not to apply to Ryotwari lands. It 
bas always been treated as applicable to 
them, Seshagiri v. Pichu (5), Secretary of 
State v. Ashtamurthi (6), Subramania Chetty 
v. Mahalingaswami Sivan (4). It is no doubt 
trus that sales of Ryotwari lands for default 
of payment of revenue were at first rare, 
and that the coercive process provided by 
Regulation XXVII was usually resorted to, 
a procedure, it may be observed, which 
might eventuate in sale. There is, there- 
fore, no foundation for the contention that 
Ryotwari lands owned by minors do not 
come within the’ protestion of . Regulation 
X of 1851 and the answer to the second 
question is that there is no such distinction as 
suggested. 

As regardsthe third question, the answer 
must be in the negative. It was the duty 
of the responsible officer under Regulation 
XXVI of 1802 to register the plaintiff as 
the owner on his father’s death, and the 
fact that he erroneously registered the widow 
of the deceased cannot affect the plaintiff’s 
rights, and - would of itself render the 
subsequent sale for arrears of revenue in 
question void as regards the minor, apart 
altogether from the Regulation, as held 
in Secretary of State v. Ashtamurthz (6). 


In Subramania Chetty v. Mahalingaswamd 
Sivan (4), the Bench of three Judges were 
dealing with a case where the registered 
proprietor had transferred his interest but 
the transfer bad not been registered and 
was, therefore, void as against Government by 
the provisions of section 8 of Rezulation 
XXVI, and the registered proprietor was, 
therefore, held to be the defaulter under the 
Revenue Recovery Act. That decision does 
not apply to the present case. 


(5) 11 M. 452; 4 Ind. Dee. (N. s.) 315. 
(6) 13 M. 89; 4 Ind. Dec. in. s.) 772, 
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The answer to the first question must 
also be in the negative. Section 63 of the 
Revenue Recovery Act II of 1864 provides 
that nothing: therein shall be held to bar 
the operation of the provisions of Regula- 
tion X of 1831 in respect to the sale of 
lands of minora and other disqualified 
proprietors. This clearly renders the pro- 
visions of section 59 of that Act inappli. 
sable to cases protected by Regulation X 
of 1831, and it is unnecessary to rely on 
the further ground that, even in the absence 
of section 63, the provisions of section 59 
would not apply to lands exempted from sale 
by Statute. 

Sapasiva AIYAR, J..—I agrea, 

Spencer, J.—I .agree as to 
to be given to the questions in 
the Order of Reference. I must confess 
to having been a little puzzled by the 
form in which the second question has 
been put. It would: indeed be strange if 
the scope of an enactment were to be 
limited by notions of what is a consider- 
able estate or of what estates are ordinarily 
taken charge of by the Court of Wards, 
seeing that ‘ordinary’ and ‘sonsiderable’ 
are relative terms. No doubt it is within 
the discretion of the Government, upon 
receiving the reports of Collectors, to 
decline to order the Court of Wards to 
superintend particular estates of incapaci- 


the answers 


tated proprietors (víde Chapter III of 
Madras Act I of 1902). But I can find 
no authority for the suggestion that an 


estate must be of any definite size or 
must not be an estate of ryotwart lands 
. in order to give the Court of Wards jurisdic- 
tion over it. 

In Regulation V of 1804 the only des. 
cription given of the estates to which the 
Regulation applies is that they must be 
estates of land or other property paying 
revenue directly to Government. This would 
include the holding of a minor oryotiar? 
patiadar. The Regulation provided for the 
appointment of guardians by the Zillah 
Court to minors succeeding as heirs to the 
joint possession of estates; and Regulation X 
of 1231 extended this provision to the heirs of 
single as well as joint possessors of estates, 
but it was afterwards repealed in 1890 
by the Guardians and Wards Act so far as 
it related to the property of minors not 
under the superintendence of the Court of 
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Wards. This may have been in cone 
sequence of the decision In the petition of 
Subramanyan (7) as to the pewers of the 
District Court over minors under Act XIV 
of 1858. The second section of Regulation 
X of 1831, which forbade the sale for 
arrears of revenue, accruing subsequently 
to his accession, cf estates of minors not 
under the charge of the Court of Wards has 
remained ever since unrepealed. This 
includes the estates of minor sole proprietors 
not under the charge of the Court of Wards, 
like that of the plaintiff in this suit. This 
seation and the preamble to the Regulation 
and the foot-note to section 20 of Regulation 
V of 1804 make it clear that the prohibition 
extends to minors’ estates ofevery description 
not subject to the jurisdiction of tha Court of 
Wards, and this answers the second question 
referred to us. But, of cOurse, if a minor is a 
member of a joint Hindu family governed by 
the Mitakshara Law and as such has at birth 
merely an undivided interest in an estate, no 
guardian can be appointed by Court as the 
manager of the family represents the family 
and to such gases the Regulation will not 
apply. 
Reference answered in the negative, 
M. CG. P. 


(7) 6 M. 187; 7 Ind. Jur. 800; 2 Ind. Dee. (x. s.) 
409. 


OUDH JUDICAL COMMISSIONER’S 
COURT. 

Seconpn Civic Appeat No. 305 or 1917, 
March 13, 1918. 
Present:—Mr. Lindsay, J. O. 
GOPAL—Puaint. FF —APPELLANT 
VETEUS 
SARJU—Deren panr— RESPONDENT, 

Guardian and ward-- Guardian spending more than 
income of estate upon ward, whether entitled to recover 
excess—Accounts filed by guardian and accepted by 
Court--Presumption of correctness. 

A guardian who, without taking the leave of the 
Court, chooses to spend upon the ward more than 
the income of the ward’s property is not entitled, 
after his guardianship has determined, to come ° 
forward and sue the ward personally for the excess 
amount so expended. [p. 601, col. 1.] 
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Tt is the duty of a Court which appointsa guardian 
fo examine into the accounts submitted to it by the 
guardian periodically to the best of its ability and to 
satisfy itself that they are properly prepared. A 
presumption of correctness attaches to such accounts 
after they have been scrutinized and accepted by 
the Court. [p. 600, col, 2.] l 

Appeal against the decree of the 
District Judge, Lucknow, dated the 25th 
April 1917, confirming that of the Maunsif, 
South Lucknow, dated the 30th October 1916, 

Messrs. S. N. Sinha and RB. N. Banerji, for 
the Appellant. 

Babu Hart Kishen Dhaon, for the Respond- 
ent. 

JUDGMENT.—This is a somewhat peculiar 
case. The appellant Gopal was fora number 
of years the duly appointed guardian of the 
defendant-respondent Sarju, His guardian- 
ship came to an end on the 29th of March 
1916, when the District Judge, after declar- 
ing that Sarju had come of full age, 
discharged the plaintiff from his office, This 
present suit was brought by the plaintiff for 
the purpose of recovering from the mincr 
a sum of Rs, 9&4-13-6 which he alleged to 
be due to him on aecount of his dealings on 
behalf of the minor during the period of 
guardianship. In support of his claim the 
plaintiff put in certain accounts which he 
had filed from time to time in the Court of 
the District Judge during-the period he was 
acting as the defendant’s guardian. He 
relied principally upon these accounts for the 
purpose of establishing hisclaim to the 
money in snit; and one of the issues raised 
in the Court of first instance was whether 
those accounts were to be presumed to be 
correct and whether the defendant had a 
right to impeach their correctness. 


The Munsif who tried this suit seems to 
have been of opinion that there was no 
presumption in favour of the correctness of 
these aczounts and that the defendant was 
at libarty ‘to impeach them. He also pointed 
out that the original accounts had not been 
produced and he dismissed the suit in accord- 
ance with bis finding on this issne. He did 
not deal withany of the other issues which 
were raised. 


The case came up in appeal before the 
District Judge, and here again the question 
as to the presumption to be made in favour 
“of the correctness of the accounts filed in 
the Distsict Judge’s Court was brought up 


1 
|| 
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for discussion. On this point- the learned 
Judge observes that he does not consider 
that there could be any presumption against 
the defendant that the accounts which had 
teen so filed were correct. He pointed ont 
that they were not produced until the plain- 
tiff had been urged to produce them and 
that on the face of them they appear to be 
iietitious. 

Pausing here I wish to observe that in 
my opinion the Judge isin error when he 
states ibat there is no presumption in favour 
of the accounts filed by a guardian:in the 
Court which has appointed him. These 
accounts have been scrutinized by the Court 
and accepted, ard it is indeed strange to find 
the District Judge row saying that on the 
face of them they appear to be fictitious, 
bearing in mind that they are the very 
accoun!s which he himself and his predecessor 
accepted at the time they were filed. 

I can hardy think that the learned Distrist 
Judge means to say that the Court to which 
the accounts cf a guardian are submitted for 
examination is under no obligation to seruti- 
nize them and satisfy itself regarding their 
correctness. If the learned Judge entertains 
any such noticn I take the present opportu- 
nity of correcting it. It certainly is the 
duty of the Court which has appointed a 
guardian to examine into the accounts sub- 
mitted to it periodically to the best of its 
ability and to satisfy itself that they are 
properly prepared, After this I observe the 
learned Judge has gore onto examine the 
various items in the account put forward by 
the plaintiff and has given various reasons 
(not always good reasons, I fear) for com- 
ing to the conclusion that the plaintiff had 
failed to prove his case. 

However, it will not be necessary for me 
to discuss the various items in the plaintiff's 
account in view of the argument which has 
been put forward on behalf of the defendant- 
respondent. It is clear from the order ofa 
Jndge of this Court who appointed the 
present plaintiff the guardian of the minor 
that he was to be entitled toa reasonable 
allowance for the maintenance of the minor. 
There is certainly nothing in the order 
appointing him which justifies any claim by 
the plaintiff for anything more than a reason- 
able allowance for the maintenance of his 
ward. So far as í can ascertain, the principal 
piece of property which belonged to the ward 
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-in this case was a house which brought 
in a rent of about Rs. 10 or Hs. ll a 
month, Aecording to the account submitted 
.by the plaintiff he bas been spending 
.sums which were considerakly in excess 
.of the income of the proverty which was 
-under his care; and the question arises 
whether a guardian who chooses to spend 
.upon the ward more than the income of 
the ward’s property is entitled, after his 
guardianship has determined, to come 
forward and sue the ward personally for 
the “excess amount so expended. In my 
opinion: he is not; and if this view of 
the legal situation of the parties be 
accepted, there ig an end to this ease. 
According to the finding of the learned 
Judge, which is not seriously disputed 
here, a reasonable sum for the maintenance 
of the ward during the period of seven 
years for which the plaintiff acted comes 
to about . Rs, 420 and in any case to 
less than a sum of Rs. 500. On the other 
hand, as the Jearned Judge points out, 
the income of the property during this 
period ought, on the plaintiffs own 
showing, to have been over Rs. 900. It 
ig said that a number of the items which 
the plaintiff spent on the minor’s behalf 
were necessary, for example moneys spent 
upon his marriage cerezionies and moneys 
spent upon the repairs of the minor’s 
house. The answer to this 
guardian was under no obligation to incur 
any expenditure in excess of the income 
of the property. It is not pretended that 
the guardian ever consalled the Court 
before he spent these various amounts, 
otherwise he might perhaps have been 
protected, had the Court passed an order 
authorizing him to raise money for these 
purposes, But if, withont taking 
leave cf the Court, he has spent money 
out. of his own pocket upon what he 
believed to be the necessities of the minor 
he ought not, in my opinion, to be allowed 
to recover. | think, therefore, that on this 
ground the decree- of the Court below 
ought to.be maintained. 

. The appeal fails and is dismissed with 
costs. > °° wa 
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CALCUTTA HIGH COURT. 

APPEAL FROM ORIGINAL Decresr No, 374 
or 1915, 
January 28, 1918. 
Present: —Mr. Justice Fletcher and 

Justice Sir Shamsul Huda, Kr, 
Srimati NEAMATUN NESSA BIBI, 
WIFE OF HASINUDDIN NAZIR — PLAINTIRER 

— APPELLAYT 
VETSUS 


GOLAM PANCHATON KAZI AND OTHERS 


— Derenpants— RESPONDENTS. 

Muhammadan Law-—Gift—Heba-bil-ewaz—~Qon.- 
dition, invalid, attached to gift Adinission in solonama 
subsequenily set aside, evidentiary value of. 

The ordinary rules applicable to gifts apply to the 
Muhammadan Law, like any other system- of law 
and one of these rules is that a-giftis not invalidated 
by reason of an invalid condition being attached 
to it. [p. 603, col. 1.] 

Where the conditions laid down in a heba-bil-ewaz 
as to the form of enjoyment of the property cannot 
under the Muhammadan Law control the form of the 
gift, the gift is absolute and unqualified [p. 603, col 1.7 

Anadmission by a party toa suit in the written 
statement and the eolenama by which the suit is com. 
promised does not lose its evidentiary value on the 


} 


- solenama_ being set aside at the instance of other 


parties. [p. 602, col 2] 

Appeal against the decree of the Addi. 
tional Subordinate Judge, Howrah, dated 
the 24th May 1915. 

Baba Narendra Nath Chowdhury, for the 
Appellant. 

Mr. Ashruf Ali Ohowdhury, Babus Bhaba- 
taran Bramachart and Sisir Kumar Ghosal, 
for the Respondents, 


JUDGMENT, 

FLETCAER, J.—This is an appeal by the 
plaintiff against the decision of the learned 
Additional Subordinate Judge of Howrah 
dated the 24th May 1915. The plaintiff js 
a Muhammadan lady. She brought the 
suit claiming partition of a 2-annas share 


in the property which she said she wag 
entitled to. The parties are relations. 
The plaintiff claimed her . title under a 


document called a heba bil ewoz, that ig 
a gift for consideration. The document 
bore date the 26th Bysakh 1303, It was 
executed by her late father-in-law Sujanddin 
Nazir, who also registered it. There is no 
doubt about the exeontion.and the regis- 
tration of the document. The reason why 
the document was given is stated to be 
this. The plaintiff married. jn Bysakh 
1302 the defendant No. 1, who was the 
only son of Sujauddin. The dower wag 
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stipulated, according to the Mubammadan 
marriage register, to be a sum of Rs. 10,000— 
Rs. 5,000 being prompt and Rs. 5,000 
deferred. Only a sum of Rs. 500 was 
paid atthe time of the marriage and it 
appears from the register that it was the 
intention all along that the dower payable 
to the plaintiff was to be secured ina 
proper manner, So about one year after the 
marriage Sujauddin executed this heba- 
bel-ewaz. At that time Sujauddin was 
entitled to a 3-anna 15 gunda odd share 
in Towji No. 95 of the Hooghly Collesto- 
rate. By tbedeed in satisfaction of Rs. 800, 
a portion of the dower, he made over 
to the plaintiff a two-anna share out of 
the 3 anna 15-gunda share to which he 
was entitled. Sujauddin subsequently on the 
death of his sister inherited another two 
annas. Immediately following the deed what 
was done does not appear clear from the 
evidence, but it is not suggested in this 
case that the document remained in the 
possession of Sujauddin. The registered 
document, so far as appears from the evi- 
dence, presumably was made over to the 
plaintiff. There is a lot of evidence in this 
case as to whether the plaintiff was actually 
in receipt of a definite portion of 
the rent or whether Sujanddin was actually 
receiving it. These parties were all living 
in the same house—living presumably on 
the income of the property—and it would 
be unusnal in a case of that nature for 
the daughter-in-law to receive from the 
hands of the father in-law this income of 
the property that had been given to her 
in lien of a portion of the dower, and 
then to have to pay a portion of it to- 
wards the family expenses. But what is 
important is that on the 4th June 1908 
when Sujauddin was alive, 
applied for and obtained registration of her 
name in the Collectorate in respect of this 
two-anna share claiming it under the deed 
of heba-bil-ewaz already mentioned, That 
seems to me to be an important transaction 
that had taken place. It was a definite 
recognition of the gift both by the Col- 
lectorate and by Sujauddin. Then we 
come to an earlier suit. The present 
defendant No. 12 brought a partition suit 
in which Sujauddin was impleaded as a 
defendant. He set up the plea that the 
suit was defective for want of parties, on 


the plaintiff ` 


the ground that he had given to his 
daughter-in-law, the present plaintiff, two 
annas out of his share in satisfaction of 
a portion of her dower. There was a 
compromise in that suit and the terms of 
the compromise provided, although the 
present plaintiff was not a party to that 
compromise, that two annas out of Sujaud- 
din’s share should belong to the present 
plaintiff, It is quite true that subsequently 
that compromise was set aside on the ground 
that three Pardanashin Jadies were not 
bound by the terms thereof, but still the 
clear admission made by Snjauddin re- 
cognising the heba-bil-ewaz cannot be got 
rid of. The learned Judge’s view that, be- 
cause at the instance of these three Par. 
danashin ladies who claimed under totally 
different rights the compromise was not 
set aside, therefore, the admission of Sujaud- 
din in the written statement and the sole- 
nama could have no evidentiary value for 


and against anybody in the world ig 
obviously inaccurate. Then followed the 
death of Sujauddin. Sujauddin’s family 


consisted of, besides the defendant No. 1 
his only son, five daughters. Four of these 
daughters are defendants in the present case 
and the defendants Nos. 2 to & are the 
children of the remaining daughter who 
is dead. The case obviously is one in which 
these daughters and the children of the 
dead danghter may no doubt feel a certain 
amount of disappointment, on the ground 
that Sujauddin seems to have treated his 
only son’s wife ona more liberal basis than 
if he bad permitted his property to devolve 
according to the ordinary rules of sucaces- 
sion under the Muhammadan Law. But a 
person may forma deep attachment for 
his only son and he may wish to benefit 
that son-and may give him a larger 
share in the property than what the son 
would inherit, and that is no reason why 
a deed like this duly executed and duly 
registered should not be given due effect to. 
The learned Judge seems to have been misled 
by an inaccurate reading of the decision 
of this Court in the case of Rahimjan Bibi v, 
Imanjan Bibi (1) That case does not establish 
ihe proposition that the learned Subordi- 
nate Judge says it does. That case is a 
very different case, because there the heba- 


(1) 16 Ind. Cas, 698; 17 C. L. J. 173, 


Vol. XLV] 
RAMESHWAR BAKHSH SINGH U., RASUL BEG. 


bil-ewaz was never parted with by the 
donor. OF course in those circumstances 
where the document was retained by the 
donor without any evidence that he ever 
intended to benefit the donee there was 
no gift, nor was there any possession, either 
actual or constructive. That was a case 
where the evidence established clearly that 
the deed was not acted on, The deed in 
the present case was no doubt fully acted 
upon, 

Then a point was made on the formof 
the gift. That turas on the words in the 
deed as to the nature of the enjoyment 
which the donee was entitled to have. 
The terms of the gift are clearly un- 
qualified, because the words are that the 
donor gives up the entire right, title and 
interest in the two annas and vests the same 
in the donee by executing the hkzba-bil- 
ewaz. The donor Sujauddin then describes 
the mode of enjoyment of the gift and 
he says, by getting your name registered 
and by paying the revenue to the Collestorate 
you with your sons born of your womb 
out of the loins of my said sonand grand- 
sons, ete., in succession shall continue to 
hold and enjoy the same.” Itis said that 
that condition in the gift restricts the 
former part of the document and, there- 
fore, so controls it that it is a gift of 
a limited interest not recognised by the 
Muhammadan Law. But the ordinary rules 
applicable to gifts apply to the Muham- 
madan Law like any otber system of law, 
and one of these rules is that a gift is 
not invalidated by an invalid condition 
being attached toit, That system has been 
recognised apparently by the Muhammadan 
Jurista from the earliest period as cited in 
Baillie’s Digest of Muhammadan Law, Sesond 
Edition, page 546. If those conditions as 
to the form of enjoyment cannot control 
the form of the gift, it is absolute and 
unqualified. I think that in this case the 
learned Judge’s finding that this document 
has not been acted on and was intended to 
defraud the daughters of the living Muham- 
madan, who had aright to dispose of his 
property inany manner he thought fit, cannot 
be supported. It may be a misfortune to 
these ladies that their father's affeoticn 
for his only son was so great that he 
treated him and his wifeon so generous 
ferms that they reduced the share which 
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they would have got by inheritance. But that 
does not make the document an invalid one, 
I thins that effect must be given to this 
document, properly executed by the deceased 
Sajauddin and properly registered and 
subsequently acted on by registration in 
the Collectorate and by other acts which 
leave no doubt in my mind that it was 
intended by the deceased Suianddin to 
pass this property from himself to hig 
daughter-in law, the plaintiff in the present 
suit. The present appeal must, therefore, 
be allowed and the judgment of the learned 
Judge set aside and in lien thereof 
thera will be a declaration that the plaintiff 
is entitled to a twoanna share in the 
property under and by virtues of the hiba- 
bil-ewaz referred to in the plaint and the 
ease must be remitted to the Oourt of 
first instauce to effect the partition of the 
plaintifi’s share in acsordanse with that 
declaration. The costs of this appeal will 
be borne by the respondents. We assess 
the hearing fee at three gold mohurs. The 
eosts of the Court of first instance will 
be dealt with by the learned Judge 
at the time he makes the partition, 
SaamsuL HUDA, J.—I agree. 
Appeal allowed, 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 

Civin Revision No, 205 or 1917, 
February 21, 1918, 
Present:—Mr, Lindsay, J. O. 

Thakur RAMESHWAR BAKHSH SINGH 
— DEFENDANT — Á PPLICANT 
VETSUS 
Mirza RASUL BEG —PLAINTIFE ~ 
Opposite Parry, 

Civil Procedure Code (dct V of 1908), O. XXIIT, r, 
1— Withdrawal of suit with liberty to bring fresh suit, 
application for—Defect curable by amendment of pleads 
ings—Leave, whether should be granted, 

An application for leave to withdraw a suit with 
liberty to bring afresh suit under Order XXIII, rule l, 
of the Civil Procedure Code should not be granted if 
the defect on the basis of which the leave to with. 
draw is asked for can be cured by amendment of the 
pleadings. [p. 604, col. 1.) 

Appeal against the order of the Addi. 
tional Subordinate Judge, Lucknow, dated 
the 17th September 1917, 
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PRAN KRISHNA BHADURI V, KESHAB OHANDRA ROY, 


Babu Hart Aishen Dhaon, 
plicant. 

Babu Sulig Ram, for the Opposite Party. 

JUDGMENT.—This application must be 
allowed. It seams that a suit was pending 
in the Court of the Additional Subordinate 
Judge of Lucknow, the subject-matter of 
the suit being a small strip of land. The 
plaintiff claimed possession. The defendant 
` denied the plaintiff's right. A commission 
was issued to a Pleader of the Court and 
his report was received. There canbe no 
doubt that, so far as it went and for 
whatever it was worth, the report of the 
Commissioner was unfavourable to the 
plaintiff. Upon this the plaintiff filed an 
application uncer Order XXIII, rule 1, asking 
for leave to withdraw the suit with 
liberty to bring a fresh suit. I have 
before me the allegations which were con- 
tained in that petition. One was that the 
suit had been brought on a presumption 
that the entries in the khasra and map 
were correct and that they  sorrestly 
showed the position of the plaintiff’s house. 
Another allegation was that it had now 
become apparent that, although a certain 
“gosha” described as No. +5 was shown.in 
the khasra, nevertheless it was not sLown 
in the map. It was alleged, therefore, on 
these two grounds that the suit sould not 
proceed. Why it could not proceed I 
cannot imagine, Clearly if there was any 
mistake in the allegations contained in the 
plaint which were dae to wrong presump- 
tions or wrong information given to the 
plaintiff, the plaintiff could have applied 
for amendment of the plaint. However, the 
Subordinate Judge without giving any 
reasons for his decision acsepted the peti- 
tion and allowed the oase to be with- 
drawn. 

There were- no suffisient’ grounds upon 
‘which an application of this kind should 
have been granted. Mr. Salig Ram who 
appears for the plaintiff says that his client, 
if not entitled fo possession, might have 
had a very good oase for asking for a 
declaration. of his right of easement. AH 
1 bave to say. is that if he bas any such 
ease he can ask for amendment of the 
plaint and sue for this relief in the alter. 
native. The Court belaw was not justified 
4n allowing the withdrawal of the suit on 
the grounds stated; and JI, therefore, set 


for the Ap- 


aside the order and direct the Court to 
resume the case at the stage where it was 
left. The plaintiff will be given full 
opportunity of amending his pleadings and 
the other party will be given an oppor- 
tunity of meeting any new case seb up, 
Costs in this Court will be paid by the 
plaintiff opposite party. i 
Order set aside. 


CALCUTTA HIGH COURT. 
AppsaL FROM OrRoER No. 230 or '1915. 
January 25, 1918. 

Present: —Mr, Justice Richardson and 
Mr. Jastice Walmsley, 

PRAN KRISHNA BHADURI~Prarntipe 
—APPELLANT 
VETSUS 
KESHAB CHANDRA ROY ano orneres— 


Devan Dants—RESPoNnvENTS. : 

Partition Act (IV of 1893), s.4, order under, whether 
decree—“Clourt’, whether includes Appellate Couri— 
Application under s. 4, when tobe made—“Dwelliny 
house,” meaning oj. | 

An order made under section 40f the Partition Act 
in the course of a suit for partition is a decree within 
the meaning of section 2, Civil Procedure Code, and 
is, therefore, appelable. [p. 605, col. 1.] 

The word “Qourt” in section 4 of the Partition Act 
includes the Appellate Court, which like, the trial 
Court is bound to make an appropriate order under 
the section npon any member of the family, who is a 
share-holder, undertaking to buy the share of the 
transferee. [p. 605, enl. 2.) 

An application by a member of a family, who is a 
share-holder in the family dwolling house belonging 
to the family, under section 4 ofthe PartitionAct need 
not necessarily be made upon the institution of the 
suit for partition by a transferee of a share in the 
house, but may ba postponed till after the 
preliminary decree. The operation of section 4 
extends to the appellate stage of the suit, [p. 6C5 
col, 2. | i 

The word “dwelling house” in connection with its 
couveyance on partition generally meansi not only 
the house itself, but also the land and appurtenances 
which are ordinarily and reasonably necessary for its 


enjoyment. [p. 605, col. 2; p. 606, col. 1.7 
Appeal against the decree of the Sub: 
ordinate Judge, 2nd Court; ` Hooghly, 


dated the 18th February 1915, reversing 
the ordar of the Munsif, Addi- 
tional Oourt, Howrsh, dated the 28th 
November 19.3, and remanding the ase 
to his Oourt with certdin directions, | 
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PRAN KRISHNA BHADURI Y. KESHAB CHANDRA ROY, 


Babus Mohendra Nath Roy and Manmatha 
Nath Roy, for the Appellant. 

Babu Sib Chandra Palit, for the Respond- 
ents, 

JUDGMENT. 

Riowarpson, J.—This is an appeal from 
an order of the learned Subordinate Judge 
of Hooghly made under section 4 of the 
Partition Aot (IY of 1:93) in the ocomnrse of 
a suit for partition. Under sestion 8 of the 
Act such an order must bə deemed to he 
a desree within the meaning of section 2, 
Code of Civil Procedure, so that an appeal 
lies therefrom to this Court. The property 
in question is a small property about 15 
cottahs in area. There are some bnildings 
upon it and a part of the area is occupied by 
a tank, The property was originally joint 
property belonging to three brothers. On 
the 9th Ostober 1911 one of the three brothers 
(defendant No. 1 in the suit) sold his one- 
third share to the plaintiff, a stranger to the 
family, The suit for partition was instituted 
by the plaintiff on the 27th February 1913 
and the preliminary decrees was made or 
the 20th November 1913, Then a Gom. 
missioner was appointed, who madea plan 
and carried out a division of the property 

whioh was subsequently adopted by the 
` Court in the final decree which was made 
on the z8th November 1913. In their 
written statement the defendants Nos. 2 
and 3 (the owners of the remaining two- 
thirds share of the property) slaimed the 
right to purchase the share sold, but there- 
after they seen to have taken no active 
partin the proceedings up to the final 
decree. From the final decree, however, they 
preferred an appeal and in the memorandum 
of appeal and at the hearing they again 
claimed and insisted on their right of pur- 
shase under section 4 of the Act. The 
Jearned Subordinate Judge thereupon 
made the order under that section to which 
the plaintiff takes exception. The points 
raised on behalf of the plaintiff are two in 
number... 

It is contended in the first instance that 
the learned Subordinate Judge had no 
jurisdiction, after the firal decree in the suit 
had been made in the trial Court, to make an 
order under section 4 As to that] agree 


with the learned Subordinate Judge. The 
terms of secti-n 4 are quite general. I says 
that where a share of a dwelling house 


belonging to an undivided family has been 
trausferred to a person who is not a mem- 
ber of such family and such transferee sues 
for partition, the Court shall, if any mem- 
ber of the family being a share-holder shall 
undertake to buy the share of such transferee, 
make a valnation of such share and so forth. 
There ssems to be no reason wily the word 
‘Coait’ should be confined to the trial Court 
and should not inelude the Appellate Court. 
The appeal is a continaation of thesnit. If 
the section applies to the Appeal Court, as 
in my opinion it does, that Court, like the 
trial Court, is bound, upon any member of 
the family who is a share holder undertaking 
to buy the share of the transferee, to make 
an appropriate order in pursuance of which 
the steps necessary to carry out the provisions 
of the cestion will be taken either in the one 
Court or in the other. 

Jt bas been held in a number of cases 
that an application under the section need 
not necessarily be made upon the institu. 
tion of the suit but may be postponed till 
afterthe preliminary decree | Khirode Chandra 
Ghosal v. Saroda Frosad (1)_. If that is so and 
an undertaking to buy given to the Court, 
after the stage at which the preliminary 
decree is made, may or must be accepted, 
there seems no reason why the operation of 
the section should be restricted to the trial 
stage and should not also extend to the 
appellate stage of the svit. 

Some relianse was placed on section 10 
of the Act. That section provides that the 
Ast shall apply to suits instituted before 
its commencement in which no scheme for 
the partition of the property has been finally 
approved by the Court. The section merely 
defines how far the Act is to have retrospec- 
tive operation. For the present purpose the 
section appears to be entirely irrelevant. 

The contention, therefore, that the Appellate 
Court had no jurisdiction in my opinion 
fails. 

The second point turns upon the meaning 
of the word ‘dwelling house’ as used in 
section 4. It has been said that the word 
‘house’ is an ambiguous word and possibly 
some ambiguity attaches also to the com- 
pound word ‘dwelling house.’ In connection, 
however, with a conveyance ora partition 
of a dwelling house, the word will generally 


(1) 7 Ind, Cas. 486; 120, Li J. €25 at pp, 529, 535, 
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mean not only the house itself but also 
the land and appurtenances which are ordi- 
narily and reasonably necessary for its 
enjoyment [Khtrode Ohandra Ghosal v, 
Saroda Prosad (1)]. As I have said, tke 
area of the whole property is only 15 
cottahs. There are buildings upon it in 
which fhe defendants live, and the learned 
Subordinate Judge has found that the land 
which was allotted to the plaintiff in 
accordance with the Commissioner’s report 
is a curtilage appurtenant to the defendant’s 
house. Itis said that this finding rests on 
no evidence. The learned Subordinate 
Judge had before him the report of the 
Commissioner and the Commissioner’s map. 
That being so, it is difficult to say that the 
learned Judge had before him no materials 
sufficient in law to support his sonolusion, 

No objection has been taken to the form 
of the Subordinate Judge’s decree by which 
the final decree of the trial Court was 
set aside and the case remitted to that Court 
to be dealt with according to the directions 
given. To put the matter beyond doubt, it 
may be well to add, as to the costs which 
have been incurred in the trial Court, that 
those costs will be in the discretion of the 
Munsif. Subjest to this addition to the 
Subordinate Judge’s decree, the appeal 
should be dismissed with costs, one gold 
mohur. 

WALMSLEY, J.—I agree, 

Appeal dismissed. 





OUDH JUDICIAL COMMISSIONER’S 
COURT. 

Seconp Civin Apresar No. 143 or 1917, 
December 3, 1917, 
Present:— Mr. Lindsay, J. C. 

Syed TASADDUQ HUSAIN—Darenpant 
No. 3— APPELLANT 
VETEUS 
Syed ASGHAR HUSAIN— PLAINTIFF AND 
JAGANNATH AND OTHERS—- DEFENDANTS 


Nos. 1, 2, 4 AND 5— RESPONDENT”, 
Civil Procedure Code (Act V of 1908), O. XXT, r. 96 
` Formal possession, effect of, against stranger to decree 
-Mortgage decree against mortgagor after sale of 
equity of redemption—Purchaser of equity of redemption, 
porition of. 
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Formal possession, the nature of which is described 
in Order XXI, rule 96, of the Civil Procedure Code, is 
no possession at all against any party whose rights 
are not affected by the decres. [p. 607, col. 2.] 

J made a simple mortgage of certain groves to M. 
in 1895. In 1907 he transferred the equity of 
redemption to the plaintiff, who got inte possession 
ofthe property. Subsequently to the transfer the 
mortgagee obtained a mortgage-decree against J. 
and in execution purchased fhe property himself, 
Formal delivery of possession was made to the mort- 
gageo, who afterwards sold the property to the 
defendant. The latter dispossessed the plaintiff, who 
thereupon brought a suit to recover possession of the 


property: 

Held, (1) that the mortgage-decres having been 
obtained against J. after the transfer of the equity 
of redemption to the plaintiff, the latter was not 
affected by the decree; [p. 607, col. 2.] 

(2) that the delivery of formal possession did not 
affect the plaintiff who was no party to the decree, 
and that, therefore, he was entitled to recover posses- 
sion of the property.[p. 607, col. 2.] 

Appeal against the decree of the Offisiating 
Subordinate Judge, Bara Banki, dated the 
30th Mareh 1917, confirming that of the 
Munsif, Ram Sanehighat (Bara Banki), dated 
11th December 1916. , 

The Hon’ble Mirza Samz-Ullah Beg, The 
Hon’ble Syed Vazir Hasan and Mr. M. Wasim, 
for the Appellant., i 

Messrs. Mujtaba Husain and H, N. Misra, 
Babu Bisheshwar Nath Srivastava and Syed 
Alt Mohammad, for Respondent No. 1. 


JUDGMENT.—This second appeal has 
sprung out of a suit in ejectment brought 
by the plaintiff-respondent Syed Asghar 
Husain for recovery of actual possession of 
certain groves situated ina village called 
Sewan, There were five defendants implead- 
ed in the case, and it is necessary to set 
out some of the facts in order to show how 
these defendants came to be interested in 
the proceedings. The groves in question 
belonged to a man called Jagannath, who 
in the year 1895 madea simple mortgage 
of them in fayour of one Manna Lal. Munna 
Lal has died since and was represented in 
the suit by the 4th and 5th | defendants 
Husaini and Hanuman. A suit was brought- 
upon this mortgage and a decree was ob- 
tained uponit in the month of November 
1908. It is admitted that the only defend- 
ant impleaded in that case was the mort- 
gagor Jagannath. After the deorge the pro- 
perty was sold in exesution and was bought 
by the representatives of the mortgagee on 
the 25th of October 1909. Lateron, that is 
to say, in the month of Marsh 1910, formal 
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delivery of possession was made to the pur- 
chasers. The 4th and 5th defendants sub- 
sequently sold their rights in the property 
to the third defendant Syed Tasadduq Husain, 
who was the principal contesting defendant 
in the present case and who is the appel- 
lant before me. Subsequent to the mortgage 
which he made in the year 1895, Jagan- 
nath sold his equity of redemption in these 
groves tothe 2nd defendant Zakir Husain. 
This transfer was made in the year 1907, 
and in the year 1315 Zakir Husain sold 


his interest in the property to the plaintiff - 


Asghar Husain. The plaintiff came into 
Court alleging that he and his predecessor-in- 
title had been in actual possession of the mort- 
gaged property since the date of the transfer 
of the equity of redemption by Jagannath, lt 
was alleged that subsequent to the 6th of 
January 1916 the third defendant, that is, 
Tasadduq Husain, had unlawfully taken astual 
possession of the property and had out down 30 
trees. The plaintiff claimed that he was 
entitled to the actual possession of this pro- 
perty and that Tasadduq Husain had no right 
to actual possession, and he, therefore, asked 
for a decree for damages in respect of the 
trees which had been cnt down, 

It has not been disputed before me that 
the plaintiff in the present suit is entitled 
to possession. But the position taken up by 
the defendant-appellant is that the plaintiff's 
right is only a. qualified right and that as 
the defendant-appellant is in actual posses- 
sion of the property, he is not liable to be 
turned ont by the plaintiff until the plaintiff 
has offered to pay the sum which is due in 
respect of the charge held by the appellant 
on the property. 

The Courts below have both held that 
the plaintiff was entitled to actual posses- 
sion, that the appellant here has no right 
to actual possession and that consequently 
the plaintiff was entitled to a decree. 

After hearing much argument in the sase 
and considering what judgment should be 
given, I have come to the conclusion that 
the decision of the Court below is perfectly 
correct. The only matter for consideration 
is which of these two parties is entitled to 
actual possession of this property. We start 
with the admitted fact that in the snit 
which was brought to enforse the simple 
mortgage executed by Jagannath in the year 
1895 the only defendant was the mortgagor 


INDIAN CASES. 


607 


Jagannath. It is now clear that at that 
time Jagannath had disposed of all his 
interest in the property in favour of the 
second defendant Zakir Husain, who was the 
predecessor-in-title of the present plaintiff, 
It consequently follows that the decree for 
sale, which was obtained upon the basis of the 
simple mortgage, inno way affected the rights 
of the transferee of the equity of redemption 
and that under the execution proceedings 
and the delivery of formal possession which 
took place in the course of these proceed- 
ings the representatives of the mortgagee, 
who had purchased the property in execu- 
tion, had no right whatever to immediate 
and actual possession as against the transferee 
of the equity of redemption. It is now wel] 
established that formal possession, the nature 
of which is described in Order KAT, rule 96, 
is no possession af all as against any party 
whose rights are not affected by the decree. 
This has been laid down in a long series of 
rulings ; one of these, to which reference may 
be made, is a deoision of the Caléutta High 
Court reported as Runajzt Singh v. Bunwart Lal 
Sahu (1). The Courts below-have found as a 
matter of fact that after Jagannath transfer- 
red the equity of redemption in the year 
1907 the transferee, that is Zakir Husain, 
was in possession of the property and there 
is documentary evidence on the record to sup- 
port this finding, Certain Khasras were pro- 
duced, which demonstrated that Zakir Husain 
was recorded as being in actual possession 
between the Fasli years 1315 and 1320. After 
the year 1320, for some reason which was not 
explained to the satisfaction of the Courts 
below, the entry in the Khasra was altered, 
There can, I think, be no doubt that the 
finding as to actual possession is in every 
way justified. It is to be remembered that 
the mortgage which was executed by Jagan- 
nath in 1895 was a simple mortgage and 
conferred no right of possession upon the 
mortgagee. Consequently when Jagannath 
transferred the equity of redemption in the 


- year 1907, if must be taken that he was 


entitled to transfer actual possession of the 
property and that such possession actually 
followed the transfer, and so it appears to me 
to be well established that the person in 
actual possession of this property was the 
transferee of the equity of redemption and 


(1) 10 ©. 993; 5 Ind. Dec. (N, s.) 662, 
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his successor-in-title. As against him, for 
the reasons I have already given, the formal 
delivery of possession which was effected in 
favour of the auction-purchasers was of no 
avail whatever and did not amount to any dis- 
turbance of the possession of Zakir Husain. 
Now we find it proved that the defendant- 
appellant is in actual possession of the groves 
and that he has cut down trees and for 
the reasons just given, it must be held that 
his possession is that of a trespasser. He 
has got noright to resist the claim brought 
by the present plaintiff for restitution of actual 
possession. As regards any remedy which 
the defendant-appellant may have in view 
of thé fact that he'is the representative of 
the auction-purchasers under the mortgage 
decree, all that need’ be said is that his 
rights, whatever they were, have been ex- 
tinguished by limitation. It is no longer 
possible for him to bring a suit for sale in- 
asmuch as a period of 12 years has expired, 
On the other hand, he cannot be allowed 
by his own wrongful act to take possession 
and to resist the ‘suit of the plaintiff, who 
was in actual possession, for the purpose of 
enforcing any claim he may have had 
as the representative of the mortgagee. To 
allow that would be to allow a_ party 
to take advantage of his own wrong. I 
am quite clear, therefore, that the defendant- 
appellant here has no right to remain in 
possession of this property and to call upon 
the plaintiff to redeem it. The case has 
been properly decided. The appeal fails and 
is dismissed with costs, 
Appeal dismissed. 


MADKAS HIGH COURT. 
Civit AppeaL No. 155 of 1915 
AND 
Civit MisceLbaneous Petition NO, 1008 or 
1917. 
December 19, 1917. 
Present: —Mr, Justice Abdur Rahim 
and Mr. Justice Napier. 
KATHIRAYASAMI NAIOCKER— PLAINTIFF 
— APPELLANT 
Versus 
Dewan Bahadur V. RAMABADRA NAIDU 


AND OTHERS—DEFENDANTS— RESPONDENTS 
Civil Procedure Code (Act V of 1908), 3 47, O. 


XAI, r. 96—Sale in execution of mortgage-decree— 
Properties not included in sale-certificate, delivery of, 
to purchaser—Sutt by mortgagor for ve-delivery, main- 
tainabiltty of--Suit, whether can be converted into 
application under s. 47. 

Where, under a sale held in execution of a mort- 
gage decree, lands not included in the sale certificate 
but which by mistake are assumed to be so includ- 
ed are delivered to the purchaser, the mortgagor 
cannot claim their re-delivery by a separate suit. 
The question whether the lands so delivered aro 
correctly included in the sale certificate or not can 
only be determined by the executing Court on au 
application under section 47, Civil Procodure Code. 
[p. 602, col. 4 

An order aa delivery of ossessi toa 
purchaser under Order XXI, rule 96, Civil Procedure 
Code, is a judicial order. [p. 610, col, 1.77 

A suit cannot be treated as an execution applica: 
tion where the effect of doing so would be to pres 
judice the defendant in his plea .of limitation. 
|p. 6'0, col. i.] 

Aüpeal against the decree of tke Court 
of the Temporary Subordinate Judge, 
Ramnad, at Madura, in Original Suit No. 
36 of 1914 (Original Suit No. 68 of 1911 
on the file of the Court of the Subordinate 
Judge, Madura). 7 

Civil Miscellaneous Petition by the appel- 
lant in the above Appeal No. 155`of 1915, 
praying that in the circumstances stated ih 
the affidavit filed therewith the High Court 


will be pleased to issue an order directing 


that “No. 2802” be amended as “No. 2201”. 
in Schedule “O” of the plaint in the 
case. 

Mr. K, V. Krishnaswamy Atyar, for the 
Appellant. 


The Hon’ble Mr. S. Srinivasa Aiyangar, 
(Advocate-General), (with him Mr. K. Rajah 
Azyar), for Respondent No. 1. 

Mr, T. Narasimha Atyangar, for Respond- 
ent No. 2. 

Appeal No. 155 of 1915 coming on for 
hearing on 23rd and 26th of February 1917, 
before Mr. Justice Abdur Rahim and Mp., 
Justice Srinivasa Aiyangar and having stood: 
over for consderation till the 7th of Maroh. 
1917, the Court delivered the following 


JUDGMENT, : 

SRINIVASA Atyangar, J.—The plaintiff's 
father Kadiriyasami on the 15th September 
1893 mortgaged to Sabapathi Chetty, the 
2nd defendant, what may generally be 
termed the Zemindari Estate of Doddappa.' 
naikanur. The mortgagee sued to enforce’ 
his security in Original Suit No. 3 of 
1501 on the file of the District Court of 
Madura and obtained a decree for gale 
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on Qatober Ist, 1£0!. He transferred the 
decree on May 28th, 1906, to Mr. Ramabhadra 
Naidu, the Ist defendant, who executed 
the decree, brought what presumably were 
the mortgaged properties to saleand pur- 
chased them himself after obtaining the 
necessary sanction from Court. Kadiriyasami 
Naicker, the mortgagor judgment-debtor, 
however, died before the final execution and 
sale. The Ist defendant after his purchase 
‘obtained a sale-certifieate from Court and 
got possession of the properties which it 
was assumed he purchased. The Zsmindari 
of Doddappanaikanoor consists of the 2 
villages of Doddappanaikanoor and Sempatty 
together with their hamlets. In the said 
two villages there are ayan punja garden 
Jands of about $462 kulis (a kuli is about 
.5/7th of an acre) besides waste lands, hills 
aud forests which the mortgagor owned as 
Yamindar. Besides these, there were pannaz 
(home-farm) lands in which the Zemindar 
was entitled to both the warams. The 
total extent of such panna: lands in the 
Zamindari is in dispute and it is diffienlt 
to ascertain it from the evidence on the 
record, 


The question in dispute in appeal is 
about the extent of pannat lands purchased 
by the lst defendant in the Court sale. 
According to the plaintiff, an extent of 
226 kulis, which at the time of the mort- 
gage to Sabapathi Chetti was admittedly 
in the possession of one Kamulammal, the 
widow’ of the predecessor of Kadiriyasami, 
was not included in the mortgage or the 
suit or the decree or -thea execution-sale 
and did not pass to the lst defendant as 
purchaser; while according to the Ist de- 
fendant, the said lands and in fast all the 
pannat lands within the geographical limits 
of the Zemindari, whether in the possession 
of Kadiriyasami, the Z2mindar, or not, were 
included in the mortgage and were there- 
after included in the suit and the decree and 
were sold. 


[His Lordship next discussed the evidence 
and soncladed:— ] ` 

I, therefore, come to the conclusion that 
the sale did not include the 226 kulis, though 
it is true that the Ist defendant and the 
mother of the plaintiff were under the 
mistaken impression that they were so 
ineluded. 
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It remains now to deal with another 
contention of the Ist respondent. Though 
the sale-certificate did not include the 226 
kulis, it appears to ba true that the lands 
on which there were encumbrances were 
placed in the possession of the lst defend- 
ant under section 319 of the old Code 
of Civil Prosedure, by an order of Court 
see Exhibit IHI (a) at page 83 of the 
printed papers. Among the properties so 
delivered are 63 and odd kulis out of the 
226 kulis subjeat to encumbrances created 
by Bommathayi after the date of the mort- 
gaged decree for the purpose of raising 
money to pay the mortgagee decree-holder 
as -stated above, The lst respondent’s gone 
tention is, whether the sale certificate in- 
cluded these lands or not, inasmuch as by 
an order of Court the Ist defendant was 
placed in possession (thongh such possession 
was symbolical) of a portion of these lands 
in the purported execution of the sale- 
certificate, the only Court which can de- 
termine whether the lands so delivered 
were included in the sale-certificate or not, 
was the Court which was executing the 
previous decree; and that can be done only 
on an application to that Court and not 
by a separate suit. I think we must give 
effect to this contention. It has been held 
in several cases in thia Conrt that ques- 
tions arising between the decres-holder 
purchaser and the judgment-debtor as regards 
the properties dirested to bə sold by the 
decree and purchased in execution sale ara 
questions relating to the executicn of the 
decreeand must be determined under section 
47 of the Code. The latest of such cases 
is Gunniah Vencatachalapathy Atyar v, 
Perumal Iyer (1). Me. K. V. Krishnasamy 
Aiyar for the appellant contends that there 
is no case in which the question as to 
what passed under the sale, apart from the 
question of the validity of that sale, was 
held to be a matter relating to execution 
under section 47, That may be so, but I 
see no reason to think that questions such 
as we have here are not questions relating 
to execution. The series of sections re- 
lating to obstruction by jadgment-debtors, 
to possession being given toa decree-holder 
or to a purchaser in execution of a decree 


(1) 13 Ind Cas, 188; (1912) M. W. N. 44; 10 M. L. 
T. 52 
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“all assume that the judgment-debtor is to 
‘some in by way of an application in exe- 
‘gution- proceedings if he was not satisfied 
‘with either the delivery of possession or 
with the order directing the sale. The 
‘order directing delivery of possession toa 
‘purchaser under section 319 of the old Code, 
-whish corresponds to Order XXI, rule 96, of 
‘the present Code, is a judicial order—sea 
Pran Krishna Dhar v. Juramont Ohowkidar 
(2). The appellant asked that his present 
suit should be converted’ into an application 
under section 47 of the Code. But it is 
to be observed that any application on the 
‘date, when the present suit was instituted, 
to rectify any error in tbe proceedings in 
execution of the mortgage decree would 
be barred by limitation, as more than three 
years had elapsed since the date of the 
order of the delivery of possession, and 
the Limitation Act of 19C& does not extend 
the time for making the application on the 
ground of minority, though under the 
- Limitation Act of 1877 such’ à disability 
would be taken into account in computing 
the period of limitation. In Ohidambaram 
Ohetty v. Karuppan Chetty (83) this Court 
desided that the new Limitation Act applied 
to applications of this sort and that a person, 
who by reasonof minority would have an 
extended period of limitation under the old 
Act for making an application, cannot after 
the new Ast same into force claim the 
benefit of the exemption under the old 
Act, 

4 Following that decision I hold that the 
plaintiff is not entitled now to ask us to 
sonvert his suit into an application. 


A technical objection was taken to the 
frame of the suit by the Ist respondent. 
It was said that the plaintiff did not ask 
for possession of these 226 kulis of land 
but asked only for an injunction, and in- 
asmuch as he was notin possession at the 
date of the suit, his suit should be dismissed 
as he has not prayed for the proper relief. 
No such objection was taken in the lower 
Court and we are not inclined to uphold 
his contention. If necessary, the plaintiff 
should be given permission to amend the 
prayer in the plaint and we think heis in 


(2) 1 Ind. Cas. 430; 18 O. W. N. 694. 
(8, 8 Ind. Cas, 543; 35 M. 678; (1910) M. W. N. 
711; 9 M. L. T. 75. K 
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the circumstances of the case entitled to a 
deoree for possession of the lands not 
covered by the sale to the Ist defendant, 
except the 68-6-3 kulís which the plaintiff 
is not entitled to recover by a separate 
suit, The lands so excepted are those 
described in Schedule D of the plaint. The 
plaintiff will also be entitled to mesne 
profits on the lands now decreed to him. 
That will be tho decree in tbe appeal. 
The plaintiff and the Ist defendant will 
pay and receive proportionate costs both 
here and in the Court below. 

l ought to draw attention to the fact 
that the translation of the portion of Ex- 
hibit If (f) which contains the description 
of the properties mortgaged, which is the 
most important portion for the purpose of 
this appeal, is incorrect. 

ABDUR RAHIM, J.—I agree. 





The appeal having been posted to be 
spoken to on 4th April 1917 and the Mis- 
cellaneons Petition coming on for hearing 
on the same day before Mr. Justice Abdur 
Rahim and Mr, Justice Srinivasa Aiyangar, 
the Court made the following 

ORDER.—We think it better to have a 
report after enquiry by the lower Court on the 
point in dispute between the parties raised 
in Civil Miscellaneous Petition No. 1008 
of 1917, namely, whether “No. 2802” in 
Schedule C of the plaint is a mistake 
for “No, 2801” and whether what is claimed 
in Schedule His really “No. 2801.” Time 
for the submiasion of the report will be till 
the re-opening of this Court after the ensuing 
summer recess, 





In compliance with the above order, the 
Temporary Subordinate Judge of Ramnad 
at Madura submitted the following 
. REPORT,—I have been directed by the 
High Court to report whether No. 2802 in 
Schedule C of the plaintis a mistake for 
No, 2801 and whether what is claimed in 
Schedule E is really No. 2801. 

% $ * % * a 

On the above evidence, therefore, I have 
no hesitation in saying that the patmash 
No. 2802 in plaint Schedule © is a clear 
mistake for paimash No, 2801. 

The land claimed in Schedule E is 
waterspread or the tank-bed and the extent 
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given is 20 kults. Defence lst witness, 
the Karnam, says that the piamash No. of 
the tank-bed is 2802 and its extent is 20 
kulis. So, his evidence places the matter 
beyond all doubt, and, therefore, what is 
claimed in Schedule E is really not pazmash 
No. 2801 but parmaskh No. 2802. I find 
the point accordingly. 





The Appeal and Civil Miscellaneous 
Petition coming on for hearing after the 
return of the report of the Temporary 
Subordinate Judge of Ramnad at Madura, 
in compliance with the order of Court 
dated the 4th April 1917, the Court delivered 
the following 

JUDGMENT.—_We accept the finding and 
the plaint will be amended in accordance 
with it and the decree will follow. 

The appellant will bear thecosts of the 
lst respondent in this petition. 

M. C. P. 

Decree modified. 


CALCUTTA HIGH COURT, 
Appeal FROM APPELLATE Decrem No. 1015 
or 1916. 
April 11, 1918. 

Present:—Mr, Justice Fletcher and 
Justice Sir Syed Shamsul Huda, Kr. 
SANOHIRAM DE BAHARI— Deraypant— 
APPELLANT 
Versus 


- Sreemutty HARA PRIYA THAKU.- 


: RANI AND oTHERS—ReEspoONDENTS 

. Landlord and tenant-~Lease in consideration of ser- 
pices.—Option of landlord to accept money-rent in Liew 
of services or to eject tenant—Landlord, right of, to 
eject on tenants refusal to perform services. 

' Where a lease was granted prior to the date of 
the Bengal Tenancy Act in consideration of the 
tenant undertaking “to render those services which 
his predecessor had rendered in the house of the land- 
lord’s predecessors and to duly perform those which 
he would be required to doin the landlord’s house at 
the time of marriages”, with an option to the land- 
lord, on the tenant’s failure to perform the services, 
to recover Rs. 2 as rent in lieu thereof or to eject the 
tenant: 

Held, that the lease was a perfectly good one and 
under its terms the landlord was not bound to accept 
Rs. 2in lieu of the services, but was competent to 
eject the tenant, inthe event of the latter's refusal 
to perform the services, [p. 612, col. 2.] 


Appeal against the decree of the Addi- 


tional Subordinate Judge, Chittagong, 
dated the 27th March 1916, reversing that 
of the Officiating Munsif, Additional 


Court, Patiya, dated the 18th November 
1914. 

FACTS appear from the judgment. 

Babu Mohini Mohan Ohakraburtity (with 
him Babu Phanindra Kumar Sinha), for the 
Appellant.—Plaintiff’s case is that the defend- 
ants are her service tenants and that they 
refused to perform certain services which 
they were bound to perform according to the 
terms of a kabuliyat executed by the defend- 
ants, and, therefore, they are liable to be eject- 
ed. The defendants pleaded that they were not 
service tenants but were mokarari istimrart 
ryos. The Trial Court found that the 
tenancy created was an ordinary one and 
not a service tenancy and dismissed the 
plaintiff’s suit. The lower Appellate Court 
decreed the suit, holding that the tenancy 
was a raiyati tenancy with quit rents burden- 
ed with service and the performanie of 
services formed the consideration or sondi- 
tion for which the tenansy was created and 
was not an abwab, vague and indefinite. 

The kabul:yat would show that defendants 
agreed to pay Rs. 4 for the lands in suit, 
out of which Rs. 2 was to be paid in 
cash and for the balance Rs. 2, defendants 
were to work on begar (gratuitous labour) 
for 4 days in every year and if this 
begar (gratuitous service) were not per- 
formed, the plaintiff would be at liberty 
to realise Rs. 4in full and also damages. The 
male as.well as the female members of defend- 
ants’ house from generation to generation 
would have to perform those services in 
the house of the plaintiff, as they were 
doing from before and would also perform 
services at the time of marriage in the 
plaintiff's house. 

The services reserved are vague and in- 
definite, because the kabuliyat states that the 
executant is to render those services which 
he and his females used to renderon the 
occasion of marriage ceremonies. The 
services claimed by the plaintiff are in 
the nature of an abwab. | rely ona case 
reported as Apurna Ohurn Ghose v. Kasam 
Ali (1). No doubt, the tenancy came into 
existence before the passing of the Bengal 


(1) 10 C. W. N, 627; 4 0. L, J., 627, 


612 


INDIAN CASES. 


{1918 


SANCHIKAM DE BAHARI V. HARA PRIYA THAKURANI, 


Tenancy Act, but in cases of permanent 
tenancies created before the Bengal Tenanoy 
Act section 179 of the Ast would not 
empower the landlord to recover any 
abwab from the tenant. 

[Suamson Hepa, J.—The kabuliyat says: “Tf 
you fail to render the gratuitous services 
on requisition, then I shall be som- 
petent to recover the value thereof as a 
part of the rent.’ | 

{Frercaer, J.—If on consideration of those 
services the lease was granted,it isa good 
lease. | 

The rate of interest at the rate of one 
anna per rupee per month in case cf 
default is exorbitant and ought not to 
have been allowed by the lower Appellate 
Court. The rate comes to 75 per cent. 
and is, therefore, penal. There are cases 
on this point and I rely on Upendra Tal v, 
Ataulla (2) and Basunta Ooomar Roy v. 
Baksu Mollah (3). 

[ FLETCHER, J.—The cases cited are under 
the Bengal Tenancy Act. The question as 
to rate of interest was not taken before 
the lower Courts. 

Tf it is considered penal, 
reduced here. | 

Babus Khilish Ohunder Sen and Probhat 
Ohunder Dutt, for the Respondent, were not 
called upon in reply. 

JUDGMENT.—This is an appeal by the 
defendant against the decision of the learned 
Subordinate Judge of Chittagong, dated the 
27th March 1916, reversing the decision 
of the Munsif at Patiya. The suit was 
brought for ejectment on the ground that 
the defendant refused to render the ser- 
vices that he was bound to render under 
the terms of a lease. The oase that the 
defendant set up was that he was not bound 
to render any services, and the only question 
is whether on the terms of the lease the 
defendant is liable to be ejected on refusal 
to perform the services he agreed to render 
to the landlord. In the lease, the rent is 
stated to be Rs. 2 and the supply on 
requisition of four persons todo gratuitous 
labour. The lease then recites, You will 
regularly render these services which your 


it can be 


(2) 36 Ind. Cas. 404; 21 C. W. N, 108. 
1? 30. W. N. 86; 26 0. 180; 13 Ind. Dec. (x. s.) 
87. 


predecessors have rendered in the house 
of my predecessors and will duly perform 
those whish you are required to do in my 
house at the time of marriages”, This 
lease is dated prior to the date of the 
Bengal Tenancy Act. That such a lease 
is good there seems to be no doubt where 
the tenant was given the lease in sonsidera- 
tion of his performing certain particular 
services. There is no reason in this oase 
why, if the tenant does not wish to per- 
form the serviges, ha should not give up 
possession of the land. 

Then 16 is said shat the tenant can get 
rid of the requisition by paying Rs. 2 
in lieu of it, 


It is quite true that the lease gives the 
landlord an option either to recover Rs. 2 
as rent if the tenant fails to perform 
his services or to eject the defendant. 
The landlord is not bound to accept Rs. 2 
under the terms of the lease. He can eject 
the tenant in the event of the fenant re- 
fusing to perform the services. Nothing 
has been shown to us why a lease in 
consideration of the performance of such 
services is not a perfectly good lease. 


Then it is said that the contractual rate 
of interest was penal, namely, the interest 
which was stipulated for if the defendant 
made default in the payment of Rs. 2, 
the money rent that was reserved by the 
lease, There is nothing to show that the 
rate was penal, The contract was made 
before the Bengal Tenancy Act and the 
parties were at liberty to make any stipu- 
lation they thought fit. Besause the interest 
is high, it does not follow that it is penal. 
Many contracts contain a stipulation for 
interest at a rate going to a considerable 
amount. Because certain learned Judges 
in one case came to the eonclusion that 
the rate of interest in that particular 
case was penal, if is no ground for 
saying that all the rates of interest in other 
contracts, where the rates contrasted for are 
ag high as the one which thelearned Judges 
held to be penal, are also penal. It is not a 
pure question of law whetheg the rate 
mentioned in the contract is or is not penal. 
It involves a consideration of the facts. No 
facts were considered in this respect in either 
of the Courts below and it is much too late 
now to raise the question as to the rate of 
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interest, which the parties deliberately con- 
tracted in 1883, being penal, 


The present appeal fails andis dismissed 
with costs. 


Appeal dismissed, 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 

Fiest Civin Appeat No, 127 or 1916. 
July 19, 1917. 
Present:—-Pandit Kanhaiya Lal, A. J. O, 
Sheikh MUBARAK ALI AND OTHERS 
— DEFENDANTS — APPELLANTS 
VETEUS 


Lala GOPI NATH— PLAINTIFF — 


RESPONDENT, 

Limitation Act (IX of 1808), ss. 20, 21-—Limitation, 

saving of—Inlerest, payment of—-Co-mortgagor, pay- 
ment by, whether binding on other co-mortgagora— 
Mortgage-—Contract giving one of two optiuns to mort. 
gagee—Mortgagee, position of— Waiver as to one option, 
effect of—Interest, default in payment of, waived, effect 
of. 
Where payment of interest as such is made by. one 
of several co-mortgagors, such payment cannot in 
view of section 21 of the Limitation Act save limita- 
tion under section 20 of that Aust except as against 
that co-mortgagor, unless it is shown that the other 
SE authorised the payment. [p. 6!4, 
col. 1. 

A contract which gives the mortgagee one of two 
options does not bind him to either of them, if he 
chooses to stick to the other; in other words, it is 
open to him to waive the benefit of an acceleration, 
if the contract leaves him such an option; and 
that option cannot be taken away by Statute, 
unless there is anything to show that the grant of 
such i option is illegal or forbidden by law. [p. 615, 
col, 1, 

For example, where a mortgage-deed provided for 
the repayment of the principal with interast in 12 
years and further stipulated that if the mortgagors 
failed to pay interest regularly every year, the 
mortgagee would be at liberty to sue for the recovery 
of the entire money due on the said deed before the 
expiry of the period tixed for redemption: 

Held, that the mortgagee was at liberty to waive 
the default in the payment of interest and to wait 
for the expiry of the period fixed for redemption 
before bringing his action. [p. 614, c0l. 2] ` 

Appeal from the decree of the Sabordi- 


nate Judfe, Lucknow, dated the 30th June 
1916. 


Ine Hon’ble Pandit Gokaran Nat» Misra 
and Baba Putoo Lit fur tha Appel- 
lants, 
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The Hon’ble Syed Wazir Hasan, for the 
Respondent. 


JUDUMENT.—This appeal arises out of 
a suit brought by, the plaintiff-respondent 
for the recovery of moaey due on a mort- 
gage, effected by Mubarak Ali and Waris 
Ali in lien of Rs. 1,000 on the 26th 
April 1895, and a deed of further charge, 
executed by the same persons for Rs. 300 
on the same date. Waris Ali died and 19 
represented by defendants Nos. 2 to 4. 


The deeds aforesaid provided for the 
repayment of the principal sums secured 
thereby with interest at 14 annas per cent. 
per mensem, yompoundaole yearly, within 
13 yeare; and one of the covenants in both 
the deeds was that if the mortgagors 
failed to pay the interest regularly every 
year or to fulfil the conditions comprised 
in the deeds of mortgage and further 
charged or transferred the mortgaged proper- 
ty or if the title of the mortgagors was 
disputed by any claimant or was found 
defective by reason of the existence of any 
prior incumbrance on the mortgaged pro- 
perty, the mortgagee shall be at liberty 
(ikhtiar hut) to sue for the recovery of 
the entire money due on the said deeds 
before the expiry of the period fixed for 
redemption. 

Mubarak Ali, one of the mortgagore, 
paid Rs. 250 on the 14th December 1899 
about the deed of mortgage and Rs, 41 
on the 25th March 1901 about the deed 
of further charge towards interest as 
such. These payments are not disputed. 


h mortgagee alleges that Mubarak 
an also paid on behalf of himself 
and the heirs of Waris Ali Rs. 30 on 


account of interest on the deed of 
mortgage and Ra. 90 on account of interest 
on the deed of further charge on the 26th 
May 1907, The defendants deny having 
made any such payments. The Court 
below found against them and held that 
the claim was in any event within time 
from the date of those payments of interest 
h. 
ps The evidence adduced in support of the 
payments sonsists of the statements of 
Lachhman Das, the son of the plaintiff, 
Kunjan, a servant of hie, and Narayan 
Das, one ti his former se vants. Their 
statements are corroborated by the ae- 
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sount-books filed by the plaintif. In the 
account-books Rs. 50 are entered as having 
been paid by Mubarak Ali on behalf of 
himself and Waris Ali on the 26th May 
1907 about the two deeds in suit. The 
account-books do not say that the said 
payment was made towards the interest as 
sngb; but Mubarak Ali admits in his 
evidence that he did not pay anything to- 
wards the principal money due on the 
deeds in suit. The irresistible inference, 
therefore, is, apart from anything which 
Narayan Das says on the point, that the 
payment in question was made towards 
the interest due onthe said deeds, 

That payment cannot, however, save 
limitation except as against Mubarak Ali, 
if the claim was otherwise barred by 
time, because there is no satisfactory 
evidence to show that the heirs of Waris 
Ali authorised the said payment. The 
decisions in Krishna Ohandra Saha v, Bhairab 
Chandra Saha (1), Domi Lal Sahu v. 
Roshan Dobay (2) and Velayudam Pillai 
y. Vatthyalingam Pillai (8) do not apply, 
because the mortgages in those cases were 
made by single individuals, and the persons 
against whom the payments were sought 
to be proved as saving limitation were 
persons who had derived their title from 
the mortgagor. Section 20 of the Indian 
Limitation Act (IX of 1908) allows a 
fresh period of limitation to be computed 
from the time when the interest due on 
a debt or legacy is paid as such before 
the expiration of the prescribed period by the 
person liable to pay such debt or legacy. 
Where such debt or legacy is payable by 
several persons either as joint contractors, 
partners or executors, section 21 declares 
that nothing in the preceding section shall 
render one of such persons chargeable only 
by reason of the payment made by or by 
the agent of any other or others of them. 
The suit was filed within 12 years from 
the date of the expiry of the period fixed 
for the redemption of the mortgage and 


further charge, and as regards the heirs. 


of Waris Ali the important question for 
consideration arises whether the plaintiff 
was at liberty to waive the default in the 


(1) 32 C. 1077; 9 C. W, N. 868. 

(2) 33 C. 1278; 11 ©. W. N. 107. 

(3) 17 Ind. Cas. 619; 12 M, L. T. 610; 24 M, L. J, 
66, : 
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payment of interest and to wait for the 
expiry of the period fixed for redemption 
before bringing his astion. 

Article 132 of the Indian Limitation 
Act allows a period of 12 years from the 
date when the money sued for becomes 
due. But no money can become due, where 
there are covenants of an alternative 
nature, by reason of the failure of one 
of them, if the mortgagor chooses to waive 
its benefit. In Kzshort Mohun Roy v. Ganga 
Bahu Debi (4), where a mortgage by 
conditional sale provided that on repayment 
of the prinsipal but with interest in three 
years from the date of the mortgage, the 
land should be re-conyeyed to the mort- 
gagor and contained a further covenant 
that upon default in payment of interest 
half-yearly, the whole principal and interest 
should become due, it was held by their 
Lordships of the Privy Council that the 
period fixed for redemption of the mortgage 
was not affected or altered by the go- 
venant in the deed of mortgage making, 
without reference to redemption, the whole 
principal become due upon failure to- 
pay interest at a certain time. 

The learned Counsel for the defendants- 
appellants relies on the decision in Gayz Din 
vy. Jhuman Lal (5), which follows the desi- 
sion in Reeves y. Butcher (6). The latter 
decision, however, rested on the terms of a 
contract which were of a peculiar nature. The 
contract there provided thatthe lender shall 
not call in the principal sum fora period of 
five years, if the borrower should so long live 
and should duly and regularly pay the 
interest. The binding character of that 
covenant depended on tke borrower not 
dying earlier and making no default 
in the payment of the interest due; 
on the happening of either of those events 
that covenant became automatically annul- 
led, and the further provision, contained in 
the deed, authorizing the borrower to call 
in his money, if default was made in the 
payment of any quarterly interest, came into 
operation, as if the former covenant had not 
been in existence, The decision in Hemp v. 


(4) 28 O. 228; 22 I. A. 183; 6 Sar. P. C9 J. 649; 5 
M. L. J. 261; 12 Ind. Dee. (xN. 8) 152 (P. C,). 
(5) 28 Ind. Cas. 910; 87 A. 400; 18 A. L. J. 810 


(F. B,}, 
(6) (1891) 2 Q. B. D. 609; 60 L. J. Q. B. 619; 65 
L, T. 329; 39 W., R. 626. B 
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Garland (7) arose out of an instalment bond 
to which Article 75 of the Indian Limitation 
Ast is applisoable in India. The provisions 
of that Article have no bearing on cases 
governed by Article 132, 

A contract which gives the mortgagee one 
of two options does not bind him to either of 
them, if he chooses to stick to the other, for 
as pointed out in Maharaja of Benares v, 
Nand Ram (8), to tie up the creditor to a 
covenant inserted for his benefit, regardless 
of that to which he agreed for the benefit 
of the borrower, “wonld be to punish a 
ereditor for forbearance shown to his debtor 
and compel him to press his demands at the 
earliest opportunity and insist upon speedy 
and fall satisfaction of his claim”. Section 
63 of the Indian Contract Act (IX of 1872) 
authorizes every promisee either to dispense 
with or remit wholly or in part the perform- 
ance of the promise made to him. It is not, 
it is true, open to him to stop the 
running of the period of limitation, if it 
has once started. But if the contract gives 
him an authority to dispense with or remit 
the performance of a promise ata specified 
time or in a specified manner, or an option 
to refuse to avoid a contract, because a 
certain promise has not been performed at 
a specified time or in a specified manner, the 
limitation would not start ranning till the 


contract which he has refused to avoid is 


not broken; in other words, it is open to 
him to waive the benefit of an acceleration, 
if the contract leaves him such an option; 
and as observed in Ram Parshad v. Qadro (9), 
that option cannot be taken away by Statute, 
unless there is anything to show that the 
grant of such an option is illegal or forbidden 
by law, except bya clear and unequivocal 
declaration of an intent, such as the first 
portion of Article 75 embodies. In Juneswar 
Dass v. Mahabeer Singh (10), where a person 
engaged to pay the amount borrowed with 
interest on the day named and hypothecated 
certain land by way of sesurity, with a 
condition that in the event of the said land 


(7) (1848462 R. R. 423;4Q. B. 519; 3G. & D. 
402; 12 L, J. Q. B. 134; 7 Jur, 302; 114 E. R. 994. 

(8) 29 A. 481; 4 A. L. J. 386; A. W. N. (1907) 139. 

(9) 40 Ind. Cas. 232; 20 O. ©. 182; 4 0. L. J. 341. 

(10) 1 C. 163; 25 W. R. 84; 8 I. A. 1; 3 Sar. P, C. J, 


58; 3 Suth, P. ©. J. 222; 1 Ind, Dec. (N. s.) 105 
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being sold in execution of a decree before 
the date fixed for redemption, the mortgagee 
shall be at liberty to sue at once for the 
recovery of the debt, and before the term 


fixed for repayment expired, the mortgaged 


land was sold in exeontion of a desree 
obtained by another creditor on a subsequent 
mortgage, their Lordships of the Privy 
Council in repelling the plea of limitation 
observed: -- Their Lordships must not be 
supposed, in coming to this desision, to 
give any countenance to the argument of 
Mr, Arathoon that this suit would have been 
barred, if the limitation of six years under 
clause 16 had been applicable to it. They 
think, upon the sonstruction of this bond 
there would be good reason for holding that 
the cause of action arose within six years 
before the commencement of the suit.” 
Their Lordships were inclined to consider 
that limitation would begin to run from the 
date fixed for payment and thatthe cause 
of action arose, that is to say, the money 
became payable, on that date and not on 
the date on which the hypothesated property 
was sold inexecution. It is true that their 
Lordships did not consider it necessary to 
decide that point in the view they took of 
the period of limitation applicable to the’ 
case before them; but as pointed out by Banerji, 
J., in Gaya Din v. Jhuman Lal (5), an 
expression of opinion by their Lordships’ 
on a matter of that kind is entitled to great 
weight. In Sitab Chand Nahar v, Hyder 
Malla (11), where a mortgage-deed provided 
for the payment of the mortgage money by 
four instalments, the plaintiff to be at liberty 
in case of any default to sue either for the 
amount of that instalment or for the whole 
amount due on the bond, Banerji and Ram- 
pini, JJ., observed (page 285) that the 
right to enforce immediate payment on 
the happening of the first default was 
optional with the creditor and might be 
waived, if he chose to do so. In Netta- 
karuppa Goundan v. Kumarasami Goundan 
(12) effect was given to the privilege 
of the obligee not to exercise the option 
of payment before the specified date, if 
the interest was not regularly paid. In 


(11) 24 O. 281; 1 O. W. N. 229; 12 Ind. Dee. (x. s.) 


854. 
(12) 22 M. 20; 8 M. L, J. 167; 8 Ind, Dec. (xN. s.) 
15. 
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Narna v. Ammani Amma (13) it was 
held that a hypothecatee was not bound 
to take advantage of a clause in his bond 
which entitled him todemand the principal 
money in case the default was made in 
payment of interest before its dae date, 
and that a suit restricted to a claim to 
recover the principal and interest at the 
rate originally agreed: upon was not 
barred by time, if brought within 12 
years from the date fixed for the re- 
payment of the principal, but beyond 12 
years from the date of the first default in 
the payment of interest. 

The learned Counsel for the defendants- 
appellants relies on thedesision in Tulshi 
Ram Shukul v, Muhummad Hadi (14), but 
the circumstances of that case were simi- 
lar to those of Dwarka Prasad v. Raja Ram 
(15), for the suit in each case was, on 
the true interpretation of the bond, be- 
yond time even from the date fixed for 
the payment of the mortgage money. That 
was the plea raised by the debtor in 
either .of those cases and though the 
decision in the former of those cases went 
further than the defence, it made no differ- 
ence, because on the decision of the question 
how the period fixed for payment of the 
mortgage money was to be calculated the suit 
in either event would have been barred by 
time. . 

It is also contended that the  prinsiple 
of waiver recognised by Article 75 of 
the Indian Limitation Act cannot be ex- 
tended to Article 182. But the question 
is not one of extending the principle of 
that Article but of applying Article 1382 
in the light of the terms of each con- 
tract. i 
Article 132 cannot supersede or dis- 
regard a waiver authorized by contract, 
where it is made. A person is presumed 
to act for his own benefit, and the sub- 
sequent acceptance of part of the interest 
by the mortgagee, coupled with the admis- 
sion of Mubarak Ali that’ when he made 
the payment the mortgagee told him that 
it was not necessary for him to have 
made the payment and i he could 


(13) 35 Ind. Cas. 418; 39 M. 981; 4 L. W. 77; 20 
ae T, 176; (1916) 2 M, W, N. 12F; 81 M. L. J. 


(14) 32 Ind. Cas. 551. 
(16) 29 Ind, Cas. 980; 13 A. L. J. 486. 


apply the money to his ciker and more 
urgent purposes, shows that the mortgagee 
had deliberately exercised bis option and 
chosen to wait till the time fixed for the 
payment of the mortgage money had expired. 
This is the cause of action on which he 
relied in the plaint and the claim was, 
therefore, within time. 

The appeal fails and is dismissed with 


costs, 
Appeal dismissed. 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Deosee: No, 987 
uF 1916. 

April 11,1918. ` 
Present: —Mr. Justice Fletcher and Justice 
Sir Syed Shamsul Huda, Kr. 
JOGENDRA NATH MITRA— PLAINIIEF 
— AFPELLANT 
versus 
APARA PROSAD MUKERJER— 


DEFENDANT— RESPONDENT. 

Landlord and tenant—Cesses, landlord agreeing to 
bear, effect of. 

Where a landlord let out a tenure at Rs. 90 per 
annum including the cesses: 

Heid, that the landlord clearly ee by con- 
tract, as between himself and the tenure-holder, 
that he would bear the cesses. [p. 617, col. 2.] 

Appeal against the decree of the Sab- 
ordinate Judge, 2nd Court, Burdwan, 
dated the 29th January 1916, atlrming 
that of the Munsif, 2ud Court at that 
place, dated the 15th January 1915. 

KACTS material to the report will 
appear from the following extracts from 
the judgment of the lower Appellate 
Court :— 

The cnly ques‘ion in controversy between 
the parties in this appeal is whether plaint» 
iff is entitled to cesses. 

The judgment of the learned’ Munsif has 
been read over. The arguments of the 
Pleaders cf both parties were heard. It 
appears from the paita granted by*plaintifi’s 
predecessor-in interest to the defendant that 
the latter is to pay an annual jama of. Rs. 90, 
including cesses. Apparently, therefore, 
plaintiff cannot get cesses under the con- 


Pa 
1 
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tract. The learned Pleader for the appellant, 
however, refers me to the decision in the 
caso of Mohanund Sahay v, Saidunnessa Bibi 
(1). It appears that the learned Muniif 
considered the effect of this desision and 1 
guite agree in the view expressed by him, 
The cirenmstances which led to the contract 
embodied in the patia are peculiar. It 
appears that the defendant’s father held, a 
mokurart gama of Rs. 128 under the 
plaintifi’s predeacssor. Owing to the out- 
break of malaria of a virulent type among 
the ‘tenantry many of the tenants died 
while some deserted the village. Conse- 
quently there was a considerable falling off 
inthe income of the defendant’s father, 
He accordingly surrendered the jama. The 
plaintiff's predecessor then remained in 
khas possession for sometime and saw that 
the income from the tenants was only 


Rs. 69. Hethen persuaded the defendant 
to take fresh settlement at an annual 
rental of Rs. £0 inoluding cesses. The 


defendant would eustain a loss of Rs. 30 
annually if heagreed to the terms proposed 
by the landlord, plaintiff’s predecessor, If 
under these circumstances the defendant 
accepted the lease and the plaintifi’s prede 
cessor granted it, can it he reasonably 
supposed that the intention of the parties 
to the contract was that the defendant 
would be called upon to pay the cesses in 
excess if any imposed in future? ln my 
opinion, having regard to the ciroumstances 
under which the lease was accepted by 
the defendant, the grantor of the lease had 
no idea of increasing the rent or cesses 
and that is why the tern: “there will be 
no inc ease or decrease of the jama thus 
fixed’? was incorporated in the patta. It 
was stipulated that the jama would never 
be increased. As the jama inoluded rent 
as well as cesses, it was tantamount to an 
almission of the grantor of the paiia that 
neither the rent nor the cezses would be 
increased, 

Inthis view I dismiss the appeal with 
costs and affirm the decree of the first Court. 

Babu Bepin Behari Ghose, I, for the Appel- 
lant.— The plaintiff is the appellant in this 
case, andethe appeal arises out of a suit for 
recovery of arrears of rent and aesses. 
The defendant holds the land onder a 


í (1) kai C. L.J, 525; 12 ©, WwW. N. 154. 


mokaravt lease at an annual rental of 
Rs. 20 with cesses. While the defendant 
was holding the lands there was a road- 
cess re-vyaluation, in which the valuation 
was enhanced. The tenant defendant paid 
cess at the enhanced rate for three years 
but thereafter he refused to pay the cess 
atthe enhanced rate. The Courts below 
have erred in holding that the defendant is 
not liable to pay the cess at the enhanced 
rate. The parties did not, at the time of 
the crigin of the tenapoy, think of the 
contingency which has now happened, and 
so the defendant cannot get out of the 
statutory liability when there is no contract 
to that effect. Under section 41 of the 
Cess Act the defendant is liable to pay the 
enhanced cess slaimed, z.e., upon the profits 
which he is now making. Refers to 
Mohanund Sahay v. Sardunnessa Bibi (1). 
Dr. Sarat Chandra Bysack, Babu Surendra 
Nath Guha, and Babu WNorendra Nath 
Chowdhury, for Babu Bepin Behari Ghose II, 
for the Respondent, not called upon. 
JUDGMENT.—This is an appeal by the 
plaintiff against the decision of the learned 
Ecbordinate Judge of Burdwan affirming 
the decision of the Munsif of the same 
place. The plaintiff, who is the landlord, 
sued for rent the defendant, who was a 
tenure holder under him. The only question 
in the appeal as it was in the Courts below 
is, Is the defendant liable to pay the 
cesses or did ‘the landlord plaintif under- 
take by the contract to bear that liability ?” 
Itis a perfectly clear case, because the 
property was let cut at Rs. 90 per annum 
including the cesses. The landlord might 
wisely or unwisely have agreed to that 
contract and it may be a misfortune that 
the cesses have been so considerably 
increased. But notwithstanding that the 
landlord clearly undertook by sontract as 
between himself and the tenure-holder that 
he would bear the cesses. That being so, 
the view adopted by the learned Judge 
of the lower Appellate Court is correct. 
The appeal fails and is dismissed with costs. 
Appeal dismissed, 
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PUNJAB CHIEF COURT. 
Seconp Orvis Arrear No. 1796 or 1917, 
March 7, 1915. 

Present:—Mr. Justice Shadi Lal. 
FATEH CHAND— DEFENDANT—- 
APPELLANT 

Versus 
PARAS RAM AND ANOTHER— PLAINTIFFS—— 
RESPONDENTS. 
Easements Act (V of 1882), 8. 47—Suspension of ease- 


ment by agreement, whether eatinguishes easement— 
Transfer, sale in emecution, whether is—Rule against 


wities. i 
Paint entered inio an agreement with one N., by 
which the latter admitted the former s right to dis- 
charge rain water on to the latter's house, and the 
plaintiff agreed not to execroise the right so long as 
N, or his descendants remained owners of the house; 
if, however, the house was transferred, plaintiff was 
to resume the enjoyment of the easement. The house 
was sold in exeution of a decree and was purchased 
. by the defendant who had notice of the agreement. 

Held, (1) that the sale in execution was a transfer 
within the meaning of the agreement; [p. 618, col, 


2.3 
the plaintiff, having purchased the house 
eee en could not be allowed to plead 
that he was not bound by the contract entered into 
by his predesessor-in-interest ; [p. 618, col. 2.) 
(3) that the rule against perpetuities had no appli- 


cation to the case. lp. 618, col. 2} l 
An easement is not extinguished by cessation of 


user, where the cessation is in pursuance of a con- 
tract between the dominant and servient owners. 


| 618, col. 2.] 
si Second appeal from the desree of the 


District Judge, Amballa, dated the 
20th April 1917, confirming that of the 
Munsif, 2nd class, Jagadhri, District Amballa, 
dated the 10th February 1917, decreeing 


the claim. 
Lala Jagan Nath and Bakhshi Tek Ohand, 


for the Appellant. 

Mr. Jai oval Sethi, for the Respondents. 

JUDGMENT.—The facts of the case 
are correctly stated in the judgments of 
the lower Courts. Briefly, the plaintifis’ 
ancestors entered into an agreement on the 
lst of January 1666 with one Nanun 
Singh, the then owner of the house of the 
defendant, by which Nanun Singh admitted 
their right to discharge their water through 
two parnalas on to the defendant’s house, 
while the other side agreed not to exerise 
it so long as Nanun Singh or his descend- 
ants remained owners of the house. If, 
however, the house was transferred, then 
they would have a right to resume the enjoy- 
e ment of their easement, The house of 
Nanuv Singh has now been sold in execution 
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of a decree to the defendant-appellant, and it 
is perfectly clear from the order of the 
executing Court, dated the 26th April 1916, 
that the defendant was duly informed of the 
agreement in question and purchased the 
property with his eyes open. In these 
circumstances he cannot plead that he is 
not bound by the contract entered into by 
his predecessor-in-interest. 

There can be no manner of doubt 
that this suspension of the user by the 
dominant owner does not extinguish his 
right of easement. As pointed out in Qod- 
dard on Easements at page 269, a suspension 
of user by agreement, or the temporary. 
substitution, by agreement or for son- 
venience, of another way for that to which. 
the right is claimed, is not an, interruption 
inthe enjoyment which will defeat a claim. 
by prescription, for under those circum- 
stances there is constructive enjoyment of 
the easement, and such non user will not 
rebut the presumption of a grant. To the 
same effect are the remarks at page 569 of. 
the same book, and also the provision in 
section 47 of the Indian Hasements Act, 
which lays down that an easementis not 
extinguished, where the cessation is in 
pursuance of a contract between the dominant. 
and seryient owners. In view of these. 
authorities and having regard to the terms 
of the contract referred to above I am of 
opinion that the plaintiffs, who suspended 
the enjoyment of their right in favour of a 
particular person or his descendants, are 
entitled to resume it; and that the defendant 
has really no answer to their claim. 

T6 is argued that the contract ine, 
fringes the rule against. perpetuities, but 
I fail to understand how the said rule has 
any application to the temporary suspension 
ofa right whieh undoubtedly belonged to 
the plaintiffs. Noram I prepared to accede 
to the contention that the word ‘transfer’, 
should be restricted to a voluntary transfer, 
and was not intended to include an involun. 
tary alienation in execution of a decree. 
It is perfectly obvious that the object. 
of the agreement was to grant a conces- 
sion to a certain family, and 16 seems to 
me that the word intigal is widg enough 
to include all alienations, whether voluntary 
or involuntary. 

The suit is clearly one for the grant 
of injunction, and Ido not.think that the 
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remedy by way of damages would be equally 
efficacious. Accordingly I confirm the decree 
of the lower Appellate Court and dismiss 
the appeal with costs. 

Appeal dismissed. 


BOMBAY HIGH COURT. 
ORIGINAL Orvin JURISDIGTION Suit No. 1136 
or 1915, 

December 8, 1917. 
Present:—Mr, Justice Marten. 
KHATUBAI——PLAINTIFF 
versus 
MAHOMED HAJI ABU AND OTHERS— 


DEFENDANTS, 

Muhammadan Law—Hindu Law—Custom—Halai 
Memons setiled in Kathiawar, whether governed by 
Hindu Lato or Muhammadan Law, 

As regards inheritance and succession Halai 
Memons settled in Porebunder in Kathiawar did not 
retain Hindu Law at the time of their conversion 
to Islam, nor have they by immemorial custom 
adopted Hindu Law. In these matters, therefore, 
they are governed by Muhammadan Law and not by 
Hindu Law. (p. 637, col. 2] 


The Hon’ble Mr. . Jinnah and Mr. Davar, 
for the Plaintiff 

Messrs. Setalvad and Desai, for Defend- 
ant No. 1. < 

Messrs. Kanga and Taraporevalla, for 
Defendant No. 2. ; 

Messra. Bahadurji and Datar, for Defend- 
ants Nos. 3 and 4. i 

JUDGMENT.—-In the year 1897 the 
Government of India, being minded to 
amend the personal law of Cutobi Memons 
as regards in partisular inheritance and 
succession, caused a publio notice to be 
inserted in (inter alia) the Bombay Govern- 
ment Gazette (Exhibit L) and the Pore- 
bunder State Gazette (Exhibit M) with a 
view to ascertain the wishes of the som- 
munity on the subject. The notice is 
issued from the Judicial Department of the 
Government of Bombay and is described as 
a “publio notice to the Memon com- 
munity by the Government of Bombay at 
the desir® of the Government of India.” 
In that notice the. following passage occurs, 
viz. — 

“The-- Memon community in India is 


diyided- into two sects, the Halai Memons 
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and the Cntchi Memons The former 
without exception follow the Muhammadan 
Law in all respects and are not, therefore, 
affected by the proposed legislation.” 

The question I have to decide in the 
present suit is in effect whether that 
passage is correct. In other words, are 
Halai Memons withont exception governed 
as regards inheritance and suacession by 
Muhammadan Law as stated in the notice, 
or by Hindu Law as is the case with 
Cutchi Memons? In particular, it will be 
material to consider whether, as regards 
this personal law, there is any difference 
between Halai Memons settled in Bombay 
and Halai Memons settled in Porebunder 
and other parts of Kathiawar, which 
territory is, I assume, included in the 

. áf . * 
expression India” as used in the passage 
I have quoted. 

The dispute in} question arises over 
the succession to the estate of a Halai 
Memon named Haji Abu Haji Habib 
(hereinafter called “the intestate’), who 
died intestate at Bombay on the 30th 
November 1914 The intestate left him 
surviving two married daughters, the plaint- 
iff and one Ayshabai (since deceased), 
one son, the first defendant Mahomed Haji 
Abu, and a widow, the second defendant 
Bibabait. The third and fourth defendants 
are respectively the husband and the 
minor child of the deceased daughter 
Ayshabai. 

The plaintiff contends that the estate of 
the intestate devolves according to Muham- 
madan Law, in which case she, as a danghter 
of the intestate, would take 7/22 of the 
estate. In this she is supported by the 
third and fourth defendants, who as represent- 
ing the deceased daughter Aysbabai would 
take another 7/32, thus leaving 14/32 for 
the first defendant and 4/32 for the second 
defendant. On the other hand the first 
defendant contends that the estate of the 
intestate devolves according to Hindu Law, 
in which case he, as the only son of the 
intestate, would take the whole estate 
subject to the right of the second defendant 
to maintenance as the widow of the 
intestate. 

Virtually, however, the contest is be- 
tween the plaintiff and the first defendant, 
as the other defendants have only taken 
8 formal parb in thetrial before me. So - 
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tco as regards Counsel, the fight has been 
almost wholly conducted by Mr. Davar for 
the plaintiff and by Mr. Setalvad for the 
first defendant. It will accordingly be 
convenient to refer to defendant No, 1 as the 
defendant, 

The intestate’s estate is valued at 
over two and a quarter lacs and gonsists 
mainly of property in Bombay, viz., five 
immoveable properties there valued at 
Rs. 1,40,000 and a share in a cutlery business 
there valued at at least Rs. 60,000. The 
remaining important asset isan immoveable 
propertyat Porebunder said to be worth 
Rs.25,000. 

As regards the intestate himself, it is 
common ground that he was born at Pore- 
bunder in the Native State of that name in 
Kathiawar; that he came to Bombay for 
business purposes some thirty-three or forty 
years before his death; that in Bombay he 
started and developed a lucrative cutlery 
business, in which at the date of his death 
he still held a ten annas share; and that he 
was abont sixty-two when he died. 

As regards the community from which the 
intestate came, the following information 
will be found in Volume VILI, page 162, of 
the Gazstteer of the Bombay ‘Presidency 
(1884 Edition) onder the heading of “The 
Musalman population of Kathiawar’, viz.: 

‘‘Memons arealarge class in Kathiawar, 
numbering no less than 58,400. They are 
of two divisions, Cutchi Momona who are 
supposed -to be the descendants of converted 
Lohanas and te have come originally from 
Sind, and Halai Memons the descendants 
of converted Kachhias, The Halais have an 
hereditary chief or mukhi who lives at 
Dhoraji. Memons are husbandmen and in 
towns are dealers in groceries and cloth. 
Asa class they are hardworking and quiet, 
but rather stolid and apethetic. The two 
classes do not intermarry; the men of both 
shave the head and wear beards.” 

From this statement, it would appear to 
be erroneous to assume that all Memons in 
Kathiawar are Halai Memons as the de- 
fendant invites me to do. Farther, the 
public notice in the Porebunder State 
Gazette (Exhibit M) would hardly have 
been published unless there was a com- 
munity of Cutchi Mamons in that Siate. I 
mention this as possibly forming an explana- 
tion of some of the decisions in the Kathiawar 
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Courts, where the parties are merely describ- 
ed as Memons and itis not stated whether 
they are Cutchi Memons or Halai Memons. 
It would further appear from the above 
statement, that Halai Memons did not 
originally emigrate from Sind as Cutchi 
Memons did, but were local inhabitants of ` 
Kathiawar who became converts to Islam. 
Lohanas, I may explain, are traders (see 
Gazetteer, page 149) and Kachhias are 
husbandmen (see Gazetteer, page 143). 

"The first point that arises for deoi- 
sion is as to whether the onus of proof is 
on the plaintif or the defendant. In my 
judgment it is quite clear that in this Court 
the onus of proof is on the defendant to 
show that the succession to the intestate’s 
estate is governed by Hindn Law. Halai 
Memons are admittedly Muhammadans. Prima 
facie, therefore, . Muhammadan Law governs 
the succession to their estates, -and in 
this respect there is no differense between 
original believers and converts to Islam: 
see Bat Baiji v. Bat Santok (1). Farther 
the actual practice of this Courtis in as- 
cordance with that presumption, for its 
records in evidence in this suit (see Sum- 
maries, Exhibits A41, A45 and A46) show 
that for the last sixty years and upwards 
the estates of Halai Memons have been 
invariably administered in this Court accord- 
ing to Muhammadan Law. Indeed so far as 
this Court is concerned, it would appear that 
hitherto nobody has had the courage even 
to argue that Halai Memons are governed 


- by Hindu Law, whether as regards succes- 


sion or anytbing else. 

That Khojas and Cutchi Memons are 
governed by Hindu Law in matters of 
inheritance is well known. This ts the result 
ofthe leading oase known as the Kojahs 
and Memons’ case [| Hirbae v, Sonabiae 
(2)]; which is reported in Perry’s 
Oriental Cases, page 110, and was decided 
by Sir Erskine Perry in 1847 and has since 
been frequently followed. But in that very 
ease the learned Judge was careful to dis- 
tinguish Halai Memons from Cutchi Memons, 
At page 115, he says:—— 

“A branch of the caste, the Halai Memons, 
who are settled in Kathiawar, are said to ob- 
serve every portion of the Muhammadan Law, 

(1; 20 B. 53; 10 Ind Dec. (x. 3) 594. 

(2) 1 Perry’s O. O. 110; 2 Morley’s Digest 431; 4 
Ind. Des. (9. s.) 109 & 707. 
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including the injunctions as to the division 
of an inheritance.” 

This, it is true, is merely a dictum, as 
Sir Erskine was not there deciding the 
case of a Halai Memon; but it is neverthe- 
less a dictum the authorship and age of 
which must demand respect. Further, the 
dictum was the result of evidence actually 
given in the case. Fortunately we have in 
this Court Sir Erskine’s original notes of 
the evidence, and they are Exhibits P in 
the present suit. These notes show that 
three ofthe Cutchi Memon witnesses, viz., Haji 
Joosab Haji Belladina at page 65, Haji 
Fazul Jaffer at page 87, and Haji M. Saccoor 
at page 91, all testify that Halai Memons un- 
like Cutchi Momons follow the Muhammadan 
Law of inheritance and succession. This 
avidence would appear to be that of 
deceased persons against their interest, for 
prima facie these witnesses were interested 
in claiming that Hindu Law was their 
personal law, and the admission that the 
other branch of the community of Memons 
followed a different law was a point in 
favour of their adversaries. Sir Hrskine’s 
dictum is of further importance, as there 
is no other reported case on the point 
either in the Privy Counail or in any Indian 
High Court. 

I lay stress on this sixty years’ 
- prastice of the Bombay High Court in apply- 
ing Muhammadan Law to Halai Memongs’ 
estates and on the absence of any reported 
decisions, as there appears to be a lament- 
able misunderstanding on these points not 
only in the Porebunder State Court but 
aleo in other Courts in Kathiawar, On 
this very point I am now considering, viz., 
the onus of proof, the Huzar Court (which 
is the highest and final Court in Pore. 
bunder State) has decided that a resent 
Privy Council decision has abolished any 
distinstion between Cutchi Memons and 
Halai Memons, and that consequently as 
regards Halai Memons the burden of proof 
ig on those who contend for Muhammadan 
Law. This decision of the Huzar Court 
{Appeal No. 37 of 1915-16) is Exhibit 
10D and, was given by the Sar Nyayadhish 
(Mr, A. H. Dave)’ in September 1916, 
after the present suit had been started, 
and in direct conflict with a previous deci- 
sion in 1900 of a former Sar Nyayadhish 
(Mr. N. R. Majmundar), who had held 
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in Exhibit K (Appeal No. 2 of 3898-99) 
that the onus of proof was on those who 
contended for Hindu Law. I wish to speak 
with all courtesy of the decisions of other 
tribunals, and nonetheless so because 
they have been endeavouring to follow what 
they believe to be the law in Bombay, 
But it would be quite wrong of me, 
particularly in a case of this importance, 
to use language which would imply any 
doubt on my partas to what has hitherto 
been decided or not decided in the Bombay 
High Court or in the Privy Council, The 
decision which the learned Sar Nyayadhish 
sites in support of his proposition is 
Abdurahim Haji v. Halimabat (3) and the 
proposition he derives from it is ‘as 
follows: — 

“Here it is quite clear that the distinc. 
tion batween Cutchi Memons and Halai 
Memons has been done away with and it 
has been held that all Memong as a 
general rule are governed by Hindu Law 
until a custom to the contrary is proved. The 
onus, therefore, would lie on the other side 
asserting that Muhammadan Law applies.” 

This is on page 2 and then on page 3 
the learned Judge again says:— 

“The recent Bombay High Court decision 
in Abdurahim Haji v. Halimabat (3) 
clearly shows that the distinction 
between Outchiand Halai Memons is done 
away with and that all the Memons as a 
general rule are governed by Hindu Law save 
where a local custom to the contrary is 
proved.” 


I may observe that the learned Judge was 
in error in thinking that the decision was 
that of the Bombay High Court. It wasa 
decision of the Privy Council on appeal from 
the Court of Appeal for Hastern Africa, but 
was reported in the Indian Law Reports 
because of its interest to Bombay lawyers. 
As regards the case itself, it is sufficient for 
me to say that it dealt with Cutchi Memons 
and is no authority whatever on the devolu- 
tion of the estates of Halai Memons, If 
is true thatthe head-note in Abdurahim Haji 
v. Halimabai (3) speaks of Memons, but a 
head-note is not an authority, and it ig 
quite clear not only from the facts of the 


(8) 32 Ind, Cas. 413; 43 I. A. 35; 18 Bom, L. R. 
635; 30 M. L. J. 227; 20 C. W, N. 362; (1916) 1 M, W, 
N. 176 (P. 0.). : 
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case but also from Lord Haldane’s speach 
and his frequent references to Onutchi 
Memons that their Lordships were dealing 
with Cutchi Memons and Cutchi Memons 
alone, despite some insolated passages where 


for brevity the expression used was 
““Memons”. 

The onus of proof being then on the 
defendant, what must he prove to 


dischurge such onus? The test laid down 
by the Privy Council in Ramalakshmi Ammal 
v. Stvanantha Perumal Sethurayar (4) is as 
follows:— 

“Their Lordships are fully sensible of 
the importance and justice of giving effect 
to long established usages existing in particu- 
lar districts and families in India but it is 
of the essence of spesial usages, modifying the 
ordinary law of succession, that thay should 
be ancient and invariable and it is further 
essential that they should be established to 
be so by clear and unambiguous evidence. 
It is only by means of such evidence that 
the Courts can be assured of their existence, 
and that they possess the conditions of 
antiquity and certainty on which alone their 
legal title to recognition depends.” 

The decision‘of the Madras High Court 
which the Privy Council thus affirmed is 
reported as Sivanananja Perumal Sethurayar 
v. Muttu Ramalinga Sethurayar (5) and the 
learned Judges said at page 77:— 

“What the law requires before an alleged 
custom gan receive the recognition of the 
Court and so acquire legal force is satis- 
fastory proof of usage so long and invariably 
asted upon in practice as to show that it 
has, by common consent, been submitted to as 
the established governing rule of the particular 
family, class, or district or country; and the 
courseof practice, upon which the custom rests, 
must not be left in doubt but be proved 
with certainty.” 

In this connection I should state that 
defendant’s Counsel at the outset of the 
ease said that he did not rely on any 
custom peculiar to this particular family 
as compared with that of other Halai Memon 
families in Porebunder. 

That being so, I think the defendant 
must prove, first, that the intestate at the 


(4) I. A. Sup. Vol. 1 atp. 3; 14M. I. A. 670; 12 B. 
L. R. 396; 17 W. B. 552; 3 Sar. P. O. J. 108; 2 Suth, 
P. C. J, 608; 20 E. R. 898. 

(5) 3 M. H, O. R, 75. 
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date of his death was governed by Pore- 
bunder or Kathiawar custom with respect 
to inheritance and succession among Halai 
Memons and secondly, that such Porebunder 
or Kathiawar custom, unlike that of Bombay, 
is to administer Hindu Law in such a 
case. 

My reason for confining the custom to 
Porebunder or Kathiawar is this: If Bombay 
is to be included or if to use a colloquial 
expression the intestate was a Bombay 
man, it would be quite hopeless to contend 
that any such custom prevails in Bombay. 
On the contrary, as I have already stated. 
Bombay administers Muhammadan Law to 
Halai Memons. The summary Exhibit 
A41, I have already referred to, relates 
to some thirty-nine Probate or Administra- 
tion grants of Halai Memons dying from 
1852 onwards. The summaries Exhibits 
A45 and A46 relate to some thirty-two 
suits for administration or partition of 
Halai Memon estates from 1874 onwards. 
in all these cases if is Muhammadan Law 
which ig applied, and though in many 
of them the deerees are by consent, yet 
one frequently finds that those consent 
decrees are approved by the Court on 
behalf of infants, which of course it could 
not do if Hindu Law applied. Two of the 
petitions in Exhibit A4l, viz, Nos. 27 
and 34, are by the Administrator-General 
of Bombay and in view of Mr. Slater’s 
long experience I attach importance to that. 
In not one of the seventy-one proceedings 
contained in the above three Exhibits is 
there any suggestion that any of the 
Halai Memons therein mentioned or their 
ancestors were ever governed by Hindu 
Law, whether in Kathiawar or elsewhere, 
or that at any time during their lives 
there was any change in their personal 
law of succession from Hindu to Muhamma- 
dan consequent upon a migration to 
Bombay. l 

It is also in evidence (Exhibit A18) 
that the defendant has (ata cost of about 
Rs. 1,450 in merely Court-fees and 
stamps) searched some 412 Probate or Ad- 
ministration grants in this Coum between 
1799 and 1900. One may, I think, infer 
that the object of this expensive search 
was to discover grants by this Court of 
Halai Memon estates according to Hindu 
Law, and that as no such grant was put 
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in evidence, it does not exist. So much for 
the records of the Bombay High Court, 

As regards the oral evidence itis also 
to the same _ effect, Even the defendant 
and some of his witnesses admit that 
Bombay Halai Memons are governed by 
Muhammadan Law, and the rest of his 
witnesses state that they do not know 
what law is applied in Bombay. Indeed 
-defendant’s Counsel in opening stated that 
.it was not necessary for him to contend 
that Halai Memons in Bombay were governed 
-by Hindu Law. Ab a later stage it appear- 
ed that some time might be saved by -a 
-frank admission that Bombay Halai Memons 
were governed by Muhammadan Law. The 
admission eventually made was, however, 
“half-hearted and useless, but it had this 
result, ezz., that plaintiff's Counsel was 
‘forced to supplement his oral evidence by 
his documentary evidence and thus to 
establish bis case on a firmer basis than 
‘any mere admissions of Counsel. 

. Before returning to the 
whether the 
man and bound by Porebunder custom, 
‘there is, 1 think. an important consequence 
‘which follows from my holding that in Bom- 
‘pay Muhammadan Law is applied to Halai 
Memons, and that is this, vz., that prima 
facie Mubanimadan Law is the personal law 
‘which those Halai Memons or their an- 
cestors brought with them when they came 
from Kathiawar to Bombay. That presump- 
tion seems to me to follow from the 
converse presumption, viz., that a Hindu 
or Muhammadan family migrating from one 
part of India to another is presumed to 
retain. the personal law by which it was 
governed in the sountry from which it 
started: see Parbati Kumari Debi v. Jagadis 
Ohunder Dhabal (6), Abdurahim Haji v. 
Halimabai (3), Mayne, 8th Edition, page 


question 


' In this respect Indian law differs con- 
siderably from English Law, for under 
English Law the immoveable property would 
devolve according to the lea loci and the 
moveable property according to the lew 
domicilii, and in a normal case there 
would be eno difficulty. Here, in Bombay, 
amongst Hindus and Muhammedans it is the 


- (6) 291. A. 82; 4 Bom. L, R. 865; 29 C. 483; 6 O. 
W., N. 490; 8 Sar, P. C. J, 205, 
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personal Jaw which regulates the succession 
to immoveables and moveables alike, If 
then the personal law has to be ascertained, 
the presumption to be raised will depend 
on whether the one known quantity is the 


. personal law of the original domicile or 


that of the new domicile, If it is the 
former, the person in question will presum- 
ably carry his old law with him to the 
new domicile, If it is the latter, and it 
is quite clear that he is in fact being 
governed by the personal law prevalent 
in the new domicile, then prima facie that 
is the law he brought with him from his 
old domisile. 

The evidence in the present suit shows 
that there are some 3,000 or 4,000 Halai 
Memons in Bombay, the majority of whom 
live in two particular streets. Not one 
of them has been called to testify that 
on migration this personal law as regards 
succession was changed from Hindu to 
Muhammadan Law. ‘I put the specific ques- 
tion to several of the plaintiff's witnesses 
and to one of the defendants, and not one 
of them had ever heard of such a change 
in any member of their community. Mr. 
Setalvad in his reply did indeed claim 
that one such case arose in connection 
with the father of instance No. 6, but 1 
will deal with that one alleged case 
later. If then, in the view I take, it 
must be presumed that the original 
personal law of those 3,000 or 4,000 
Bombay Halai Mamons or their ancestors 
was Muhammadan when they were in 
Kathiawar, the result is I think to increase 
the already heavy burden of proof on the 
defendant. The presumption may, of course, 
be rebutted by proper evidence like any 
other presumption, but the evidences to be 
adduced in support of that rebuttal will 
require particularly close sorutiuy. As 
far as Kathiawar and Bombay are gon- 
cerned, the only authority cited to me as 
an instance of variation of custom is 
Ahmedbhoy Hubibbhey v. Cassumbhoy Ahmed- 
bhoy (7), a case of Khojahs, where it was 
held that in Bombay a son could not 
slaim partition in his father’s life-time, 
though he might do so in Kathiawar. 

Turning now to the first point which 
the defendant must prove, viz., that the 


(7) 13 B. 584; 7 Ind. Deo. (N. 3) 354, 
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intestate ab the date of his death was 
governed by Porebunder or Kathiawar 
custom with respect to inheritance and 
succession amongst Halai Memons,I think 
the defendant has discharged the onus 
of proof and that he is right on this 
point. I put aside the defendant’s story 
about his father’s retirement, for I am 
satisfied by the evidence of other witnesses 
and to some degree by the books, Exhibits 
A42 and A47, that his father continued 
in business in Bombay up to practically 
the date of his death. So too I reject a 
good deal of the defendant’s evidence on 
commission as being exaggerated or un- 
reliable. Witness after witness on gom- 
mission deposed in chief that the intestate 
spent most of his time at Porebunder, 
but on cross-examination could not say 
how many months each year the intestate 


spent in Porebunder and Bombay res- 
pectively, acd was further obliged to 
admit that he (the witness) was 


in Africa for years at a time, aud presum- 
ably, therefore, knew little or nothing 
about the  intestate’s movements. But 
putting all that unreliable evidence aside, 
‘there remains, I think, a substratum of 
fact which is sufficient to show that the 
intestate did not lose his Porebunder 
domicile of origin. On this point I think 
that, as soon as the defendant proves that 
the domicile of origin was Porebunder, 
the onus of proof shifts and it is then 
for the plaintiff to show that the intestate 
acquired a domicile of choice in Bombay. 
The intestate went originally to Bombay 
for business, and I am far from being 
satisfied that he intended to rake Bombay 
his permanent home. It is true that he 
had a hcuse and other landed property at 
Bombay, and that business ties detained 
him there most of each year, but on the 
other band he built a house at Porebunder 
where he went every year, and it was at 
Porebunder that all family events took 
place, such as births, marriages and so 
on. FPorebunder seems to me to have 
been his real family home. 
Shethia there as well as at Bombay and 
while it is quite clear that he was known 
in Bombay as Porebundervalla (see for 
instance the conveyance of 9th March 1905 
to the intestate), I doubt the acouracy 
of those few witnesses who say he was 
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known in Porebunder as Bombayvallah. I 
need vot discuss the Jaw of domicile. Its 
main features are well known and are 
exemplified in such cases as Winans v. 
Attorney-General (8) and Huntly (Marchioness) 
v. Gaskell (9). Nor do I overlook the 
fact that in India for a change of personal 
law it is necessary to prove not only a. 
change of domicile but also an adoption 
of the law of the new” domicile. In the 
view, however, which I take if is un- 
necessary to go into this. In my judgment 
the intestate lived and died a Porebunder 
man and was consequently governed by 
the law of Porebunder at the date of his 
death, 


1 must next consider what is the law 
of Porebunder governing the rights of 
inheritance and succession to the estate 
of deceased Halai Memons domiciled in 
that State This is a question of foreign 
law and like all questions of foreign law 
must be proved as a fact. To avoid 
misunderstanding | I may explain that [ 


use the word “foreign” in the sense in 
which it is frequently used in private 
international law, tis, as outside the 


jurisdiction of the Court dealing with 
the matter. In that sense “ foreign ” 
does not necessarily denote even a difference 
in allegiance. In an English Court, for 


instance, -Scottish law and  Seottish 
judgments may be said to be foreign 
law and foreign judgments, and vee 


versa, [Cf. the argument of Mr. Sergeant 
as he then was in Mirrlees Charity, In re 
Mitchell v. Attorney-General (10),] Asis point» 
ed out, however, in the cases cited in Trufort, 
In re, Trofford v. Blane (11), evidence as to 
foreign law is ofien unsatisfactory and one 
is left to ascertain that law as best one oan. 
To some degree that remark applies here, for 
the defendant’s evidence, although voluminous, 
is of a character to invite close criticism 
whether one looks at his expert or other oral 
evidence or at the Court desisions which he 
relies on. 


(8) (1904) A. C. n 73 L, J. K., B. 613; 90 L. T, 
72'; 20 T.L. R.5 

(9) (1906) A. C. E 75 L.J. P.C. 1; 98 L. T. 33; 
22 T. L. R. 144. 

(10) (1910) 1 Ch, 163; 79 L, J, Ch. 73; 101 L. T, 
549; 26 T. L.R 77. 

(10 (1887) 36 Ch. D, 600 at p. 611; 67 L. J. Ch. 188; 
67 L. T. 674; 38 W. R. 163. 
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Before turning to that evidence, how- 
ever, I think it aseful to say something 
of the earlier conditions of Kathiawar, for 
as I have already pointed ont, the custom 
-which the defendant sets up must be proved 
to be ancient and invariable. 

Turning then again to Volume VIII of the 
Bombay Gazetteer, I find this written at 
page 324 under the heading “Justice” with 
reference to the condition of affairs 
in 1842: — 

“ ‘OE sivil or criminal law,’ wrote Captain, 
afterwards Sir George, Jacobin 1842, ‘the 
people of Kathiawar have no idea, nor do 
they seem sensible of the want; but such 
is ever the case in barbarous communities. 
Each saste manages its affairs by panchayats 
or counsil:, where the leading men resemble 
some of our own eelect vestries in meeting 
to talk and eat at their neighbour’s expense. 
The result is generally a fine on the offending 
party, also to be laid out in eating, 
besides any mode of adjustment that may 
be decided on...’ ”: 

Then at the bottom of the page, 

“The above was written twenty-two years 
after the Gaikwar had handed over the 
general control of the tributaries in Kathia- 
war to the British Government. What the 
state of the judicial administration of the 
province was at fhe beginning of the century 
(i.e. 1800) may be gathered from the reports 
of Colonel Walker. ‘The administration of 
justice amongst the Marathas,’ he writes, 
‘was entirely neglected. Nothing san exceed 
the confused and indistinct notions which 
they entertained on this head... Almost every 
crime was commutable for money, and fines 
were considered a regular branch of the 
revenue. The only object the Maratha 
Government had in view in Kathiawar was 
the callestion of tribute. It consistently 
disregarded all other branches of administra- 
tion, and left the chiefs’ both large and 
small, to deal with their subjeats as they 
chose.’ ” 

Turning to page 
proceeds: — 

“These rough methods of obtaining justice 
were resorted to because there were no 
tribunals to which the injured sould apply 
for redress, or any chance of cases being 
decided by the chief to which they applied. 
There were no Courts, no definite procedure, 
and no desire to see justice done between 
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man and man. * Cases were ossasionally 
referred for arbitration, and when the 
chief interfered, he administered justice 
principally through a system of ordeals and 
oaths...” 

Then again at page 332:— 

“Singe 1863 the Chiefs’ Civil and Criminal 
Courts ‘have gradually improved in efficiency, 
Previous to 1863 Courts of Justice hardly 
existed. There was no regular procedure 
and no constituted Courts. Any orime 
could be commuted for fine, and sentences 
of imprisonment depended entirely on the 
caprice of the ahief. By degrees regular 
Courts were instituted; the farmer of revenue 
no longer assumed judisial power. Gourts of 
first instance were subject fo Courts of 
Appeal; Codes based on the model of the 
British Penal and Criminal Procedure Codes 
were drawn up in the larger and more 
advanced States...Private property became 
more respected; complaints of loss by in- 
dividuals began to be listened to; travellers 
sould journey without an armed escort, and 
with much less fear than formerly of being 
molested and robbed.” 

At page 3338, after citing statisties of 
civil and criminal suits down to 1882, the 
Gazetteer proceeds:— 

“These tables show that there is a 
sonsiderable amount of work done in the 
State Courts and that they are freely resort- 
ed to. A comparison with the remaks 
quoted at the beginning of this chapter shows 
what a vast improvement has taken place in 
the judicial administration of the country, 
and consequently in the social condition of 
the people, during the last forty or more 
sorrestly during the last twenty years” (viz. 
from 1864 to 1884). 

Now these extracts show that there 
is a considerable practical difficulty in the 
defendant’s way, for down to a comparatively 
recent date there are no Courts to whose 
records he can resort as showing what the 
devolution of property has been amongst the 
Halai Memozs in Porebunder or elsewhere 
in Kathiawar. Further, if the country was 
in such a lawless state as that depicted in 
the Gazetteer, and I think I must presume 
that that statement is substantially accurate, 
it seems to me to increase the difficulty in 
proving an ancient and invariable special 
custom of inheritance distinguishing Halai` 
Memons from other Muhammadans. I re. 
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sognise on the other hand that the absence 
of early records assists the defendant to 
some degree, because it affords some ex- 
planation why his evidence is substantially 
confined toquite recent instances of devolation. 
On the whole, however, I think that these 
extracts as to the early history. of Kathiawar 
tell against the defendant rather than in 
his favour. 


As regards the status of Porebunder 
State and its Courts, I think it is sufficient 
to say that Porebunder State is now a first 
class State in Kathiawar and is outside 
the King’s Dominions, and that the 
decisions of its Courts are final and 
there is no appeal to the Privy Counsil. 
This appears from Hemchand Devchand v. 
Azam Sakarlal Ohhotamlal (12), a most 
interesting and instructive case as to the 
history of the Kathiawar Courts, where the 
Privy Council held in effect that the jurisdic- 
tion exercised in the Courts of the Political 
Agent and Assistant Political Agents in 
Kathiawar was political rather than judicial 
(see pages 25-29): that consequently the 
decisions of those Courts were not, strictly 
speaking, judicial decisions and accordingly 
appeals lay not to the Privy Council but to 
the Governor of Bombay in Council and from 
him tothe Secretary of State in Counoil. 
On page 24 it is stated that in the cases 
which fall within the power of the Chiefs 
(as, e. g., Porebunder) their decision is final 
and no judicial appeal lies to any Biritish 
authoriiy. The use of the word *“ judisial ” 
may leave open .the possibility of an appeal 
‘to the Governor in Council, and in the 
present case it was suggested that the de- 
feated party in Exhibit 10D had presented 
‘or proposed to present such an appeal. I 
{need not, however, deal with that ques- 
tion. 

As regards the Porebunder Courts them- 
selves, the Court of first instance appears 
to be the Munsif’s Court, the Appeal Court 
to be that of the Nayayadhish and the final 
‘Court is styled the Huzur Court. The Pre- 
sident or Chief Judge of the Huzur Court is, 
I understand, called the Sar Nyayadhish. 
According to the evidence of Mr. Varajlal 
‘Ranchodji, a Porebunder Pleader called on 


_ (12) 33 I, A. l; b Bom. L. R. 129; 10 0. W. N. 361; 
BA. L, J, 260; 33 C. 219; 3 O. D. J. 395; 16 M. L. J. 
115; 1 M. L, T, 116 (P. C.). 
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bebalf of the plaintiff, the Porebunder 
Courts deside cases on tbe authority of 
Bombay, Madras and other Indian High 
Courts, and they also follow their own judg- 
ments. (See questions 30 ard 31.) They 
have, however, no law reports of their own, 
and consequertly one has to ascertain the fasts 
and decisions as best one can from such 
judgments on the Court records as are 
exhibited in evidence in the present case. 

Turning next to the evidence, I may 
explain that the defendant’s witnesses on 
commission are described as Exhibit Com. 1, 
Exhibit Com. 2, and so on, following the 
order of the depositions, and that any exhibit 
of each such witness is Exhibit Com.1A, Exhi- 
bit Com, 1B, or Exhibit Com.2A, Exhibit Com, 
2B and so on, as the case may be. Unfortunately 
this order is one numeral different from that 
on commission and, therefore, the commission 
numbers and exhibit marks must be dis- 
regarded. The rest of the defendant’s 
exhibits are described in the usual way for 
defendants. véz,, Exhibit 1, Exhibit 2 and so 
on, but in cases where several exhibits relate 
to the same subject-matter they have the 
same numbers but a different lettering. 
litigation over the 
estate of Haji Kasam Haji Khan Mahomed, 
and to which I frequently refer in this 
judgment, is Exhibit 10A, Exhibit 
10B and so on. As regards the five most 
important pedigrees, (viz, Exhibit 13A, B, 
etc.) individuals on each pedigree bear 
separate numbers. Thus the intestate is 
No. 16 on pedigree Exhibit 13B; and the 
above Haji Kasam is No. 4 on pedigree 
Exhibit 13A and is also No. 13 in the table 
of instances hereinafter mentioned. 

As regards the plaintifi’s exhibits they 
first exhaust the alphabet, and then go 
back to A with the addition of sonsesutive 
6.g., Exhibit 437, Exhibit A38 
Possibly if preparation had been 
made for this deluge of exhibits a simpler 
classification might have been devised, but 
once started it was impracticable to alter, 

15. Dealing with the evidencé itself, one 
usually expects foreign law to be proved by 
unless it is practicable 
(which is not the case here) to přoceed by 
letters of request addressed to- the foreign 
tribunal, The only expert called by the 
defendant is Mr. N. J, Maru (Exhibit Com. 
12), who isa retired Judge. His evidence 
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does not, however, satisfy me on the point. 
It is practically confined to two decisions. 
One is Exhibit 8, a desision of his own in 
1896 when Munsif, and the other is Exhibit 
10D which I have already mentioned. 
The reader of those exhibits can see for 
himself how those two desis‘ons were arrived 
at, and Mr. Marn’s evidence does not, I 
think, profess to assist one in that respect. 
Further Mr, Maru is inaccurate in stating 
(question 6) that after his decision in 1896 
it was taken for granted by all the Pore- 
bunder Courts that Porebunder Memons were 
governed by Hindu Law, for Exhibit K 
(whioh I have already mentioned) shows that 
in 1960 the Sar Nyayadhish decided that 
Muhammadan Law applied, and he accord- 
ingly reversed the decision of the then 
Munsif to the contrary effect and commented 
very severely on the ansatisfacstory way in 
which the case had been dealt with in the 
Court below. 

As regards the plaintiff's witness Mr. 
Varajlal Ranchodji, he was only asked in 
cross-examination as to the general effect 
of the decisions in the Porebunder Courts 
and in the Courts of the Political Agent 
at Rajkot, which are reported in the Kathia- 
war Law Reports, Here again the decisions 
in question are exhibited: and I think he ia 
accurate in saying that in Porebunder 
there is a conflict of decision; but the 
latest (viz. Hxhibit 10D) is that Hindu 
Law governs Halai Memons. 

Mr. Setalvad has, however, urged 
strenuously that the solution of the question 
as to what is the Jaw of Porebunder is quite 
easy. One has merely to look at the 
latest decision in the Huzur Court, viz., 
Exhibit 10D, and see and apply the 
result arrived at irrespective of the reason- 
ing or the mode by which that result 
has been reached. In my opinion this 
proposition is utterly unsound. It is a 
misuse of authority—foreign or home—to 
apply a decison blindfold without knowing 
the fact or the steps by whioh it has 
been arrived at. In the present oase 
Hxhibit 10D, whioh is .the latest decision 
in the Huzar Court, is the Appeal No. 37 
of 1915-16 desided in September 1916, 
which F have already commented on. Now 
that decision is based in part on a finding 
as to what was the law as laid down by 
the Privy Council or in Bombay, That 
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finding was, therefore, so far as the 
Porebunder Court was concerned, a finding 
as to foreign law and, therefore, a finding 
of faot. But as I have already pointed out, 
that finding of fact was erroneons for 
the foreign law in question (viz, Bombay 
Law) is the exact opposite of what the 
Huzur Court thought it to be. Moreover, 
that erroneous finding of fact had the 
serious result that the onus of proof was 
thereby thrown on the wrong party, ard it 
was in that way that the actual decision was 
arrived at, «zz, that Hindu Law applied. 
Under these circumstances it seems to me 
that I ought not to accept Exhibit 
10D as conclusive of the law of Pore- 
bunder. A judgment based on facts A 
and B is not necessarily an authority cn fasts 
Aand C, If, therefore, the foreign law 
is in fact not B but ©, how can one say 
what the decision of the tribunal would 
have been if the foreign law had been 
proved to them to bs C and not BP At 
any rate in Exhibit 10D it wonld have 
had this result that the onus of proof 
would have been thrown on the other 
party, and this might easily have 
led to a different decision being arrived 
at. 

In this connection i may observe 
that the Huzar Court in Exhibit 10D 
reversed the decision of the Court of the 
Appeal, which ‘after a first or seacond--,re- 
hearing on review had eventually held that 
Muhammadan Law applied. A copy of this 


desision of the Court of Appeal was 
unfortunately not produced before me, but 
it is quite clear from Exhibit 10D 


that such a decision was given and that 


it was to the effect I have already 
mentioned. 
This litigation, which culminated in 


Exhibit 10D, began indeed in 1504 with 
a suit by a widow named Zalikhabai to 
establish her alleged rights under her 
husband’s Will (Exhibit 23). Oa the 3rd 
of August 1909, the Huzur Court in Civil 
Appeal No. 8 of 1908-09 held the Will 
valid by reason of the acquiescence of the 
heirs and passed a decree in favour of 
the widow, modifying in that -respect the 
order of the lower Court. That is Exhibit 
10A. Subsequently Zuolikhabai died and 
her son by another husband. claimed to 
be entitled to enforce that decree. One" 
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attempt seems to have failed in March 
1912. (See Exhibit 10H) On the 3rd 
of March 1915, the Court of the Nyaya- 
dhish dismissed a similar application with 
costa. That is Exhibit 10B and is in 
Suit No. 521 of 1912-13. An appeal No. 16 
of 1945-16 from that decision was, on the 
Slst of June 19:5, dismissed by the Sar 
Nyayadhis: (See Exhibit 100.) Sub- 
sequently in Civil Review No. 1 of 1915-16 
the Appellate Court reversed ifs previous 
decision and held that the applicant was 
entitled to succeed as heir to the pro- 
perty in question. (See Exhibit A15.) 
Up to that point if does not appear 
to have been considered, or at any rate 
_ closely considered, whether Hindu Law or 
Muhammadan Law applied, but the fair 
inference from Exhibit 10D is, 1 think, 
that after Exhibit Al5 the Appeal Court 
must have been directed by the Huzar 
Court to make a specific finding on that 
point, for it was that finding, viz., that 
the governing Jaw was Muhammadan Law, 
which was eventually reversed in Exhibit 
10D. 

So much forthat complicated litigation. 
There is this item of interest about it, 
vzz., that the present plaintiffs husband 
was a party to it and there contended in 
- favour of Hindu Law, and eventually suc. 
ceedded on that footing in defeating the 
applicant’s claim tothe property. I had better, 
however, deal with this when considering 
the oral evidence taken in the present 
` suit. 

The previous decisions of Porebunder 
Courts are conflicting just as those in Exhibit 
10 (A to H) are, Mr. N. J. Maru’s two 
decisions in 1896 and 1911 (Exhibits 8 
and 29) are opposed to that in 1909 of the 
Sar Nyayadhish in Civil Appeal No. 2 
of 189 5.99 (Exhibit K), which I have already 
alluded to. Mr. Setalvad lays great stress 
upon Exhibit 8, because that decision was 
based on specific instances and did not rely 
on any case-law., Exhibit K was, however, 
a decision of a superior Court and in face 
of that I cannot accept Exhibit § as conclu- 
sive. I draw particular attention to 
Exhibit K, for it is a ease where 
I entirely agree with the lines on which 
the Court approached the case, The 
learned Sar Nyayadhish first decided on 
whom the onus of proof lay and then 
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having desided (and in my opinion rightly ) 
that the onus was on those who oontended 
for Hindu Law, he examined the evidence 
and eventually beld that the onus had 
not been discharged. This degision in 
Exhibit K was dissented from in HKxhibit 
10D, wherethe Huzur Court thought that 
in view of tbe decisiors in the Privy 
Council and elsewhere the Sar Nayayadhish 
had taken an entirely mistaken view of the 
law. The only decision subsequent to 
Exhibit 10D is Exhibit 9, which was 
decided by Mr. Modi in October i916 in 
Suit No. 117 of’ 1915-16, but as it only 
purported to follow Exhibit 10D, I need 
not deal with it. 


In the result, therefore, I am _ of 
opinion that the Porebunder decisions cited 
to me do not establish . that by special 
eustorma Hindu Law is the law governing 
suacession amongst Halai Memons, for it 
has yet to be sean what view the Pore- 
bunder Courts will take when it is proved 
to them thatthe Bombay Courts have not 
swept away the distinction between Cutchi 
Memons and Halai Memons, but on the con- 
trary apply Hindu Law to the one and 
Muhammadan Law to the other. I may 
perhaps add that Trufort, In re, Trafford 


v. Blane (11), which dealt with the 
question as to the binding effect of 
a foreign judgment notwithstanding an 


erroneous view asto English Law, does not 
apply, because in the present case the parties 
are not the same as in Exhibit 10D. On 
the other hand, I cannot ignore Exhibit 
10D as being a degision after the death 
of the intestate, as sas done in lynch vw. 
Paraguay Government (13), where the Court 
of Probate refused to recognise an act of 
the Paraguayan Legislature passed aftera 
testator’s death, but purporting to confiscate 
his property. This latter case is of some 
interest on the question whether a Court 
administering moveable assets is bound to 
follow the law of the foreign domicile in 
all respects. The subject is further dealt 
with in Mr. Pawley Bate’s Treatise on the 
Doctrine of Renvoi in Private International 
Law at page 105, but I pass it by as I do 
not think any difficulty of that soxt really 
arises here. 


(13) (1871) 2 P. 268; 40 L. J. P. 81; 25 L. T. 164; 
19 W. R. 982, : 
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As [ am now dealing with legal 
decisions, itis perhaps convenient to refer 
to the other Indian cases outside Porebunder 
which were cited to me by Mr. Setalvad. A 
dozen, t2., Exhibits 1—8, 33, 34, 35 and 
37, are all decisions in the Court of the 
Political Agent at Rajkot whioh are reported 
in the Kathiawar Law Reports. Many of 
them relate to Memons of Bantwa and it is 
not shown whether they were Cutohi 
Memons or Halai Memons. Exhibit 1, a 
decision in 1896 of Captain Hyde Cates, 
the then Acting Judicial Assistant, has been 
frequently cited and apparently relied on, 
e.g.,in Exhibit 10D, But never was there a 
more unfortunate leading case. Exhibit A43 
shows that the actual desision arrived at in 
Exhibit i was reversed by the Governor of 
Bombay in Council, and that the parties 
were Cutchi Memons. Counsel did indeed 
suggest that this wasa mistake by the 
Governor in Council, and that I ought to 
look at the earlier proceedings, but this I 
declined to do as in no event could Exhibit 1 
be setup on its legs again. Exhibit 2 is 
perbaps the best case for the defendant, for 
there Mr. Jardine in effect gave up his ccn- 
tention that Muhammadan Law applied. This 
contention was not, however, essential, as 
his client won on another point and obtained 
the dismissal of the suit. Consequently the 
value of the admission is much diminished. 
In some other cases it appears to have been 
assumed that Hindu Law applied, or else 
previous decisions such as Exhibits 1 and 
2 were followed without comment. In none 
of them do I find such evidence as would 
satisfy the test as to custom laid down by 
the Privy Council in Ramalakshmi Ammal 
y Sivanantha Perumal Sethurayar (4) and 
which I have already quoted. Further, as I 
have already pointed out, the Privy Council 
in Hemchand Derchand v, Azam Sakarlal 
Ohhotamlal (12) laid stress upon the fact 
that the jurisdiction exercised in the Court 
of the Political Agent is political. Its 
decisions can hardly, therefore, be cited in 
a Court of Law as judicial decisions. 

Under the above circumstances I think 
that the aJleged custom has not been 
judicially proved to exist in those districts 
of Kathiawar over which the Political Agent 
has civil jurisdiction; and that in any 
event Porebunder State is outside these 
districts and that its Courts are not bound 
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by the above decisions in the Kathiawar 
Law Reports: and that it does not neces- 
sarily follow that its customs are the 
same as elsewhere in Kathiawar. In the 
result, therefore, I think that the above 
decisions in the Kathiawar Law Reports 
are of no assistance to me in determining 
the present ease. 

Counsel for the defendant also relied 
on Exhibit 31 (a), (t) and (e), a case 
inthe Courts of the Junagadh State in 
Kathiawar. It is sufficient, however, to say 
that there the Appellate Court in Exhibit 
31 (b) based its judgment on the supposi- 
tion that in the Bombay Courts Hindu Law 
applied to all Memons, which as I have 
already said is not the fact, 

The remaining case relied on by the 
defendant came from Coorz in the Madras 
Presidency and is Exhibit 11 (a) and 
(b). This is, however, open to the same 
objection as Exhibit 10D, for the Judge 
of first instance appears to have relied on 
Exhibit 1 and other cases as establishing 
Hindu Law,and then to have thrown the 
onus of proof on the defendant to establish 
Mubammadan Law. On appeal, the District 
Judge does not appear to have dissented 
from this view, and accordingly I need only 
add that both the learned Judges appeared 
to have thought the evidence as to custom 
conflicting, 

The conclusion, therefore, which I have 
arrived at is that the Court decisions, 
whether inside or outside Porebunder, are 
not such as I oan rely on as showing that 
the special custom alleged by the defendant 
has ever been satisfactorily established. 

This brings me to a particularly 
important part of the case, vfz., the oral 
evidence as to custom. Jt is voluminous 
and troublesome, for it involves a detailed 
investigation of the devolution of a large 
number cf estates of deceased Halai Memons. 
Most of the individuals have long names, 
but collectively there is little variety. 
Hence there is a considerable risk of con- 
fusion, which is increased by the necessary 
dullness and monotony of the bare reeords 
of their lives, families and properties, for 
that is all thatis material in the present 
suit. Mr. Setalvad and Mr. Davar 
have, however, tackled this tedious evidence 
with exceptional patience and lucidity, ard 
in particular the yarious summaries that 
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have been prepared under their advice will 
be found of great assistance in deciding 
what the evidence really amountsto. This 
is very necessary, aS a mere reading of the 
commission and trial evidense straight 
through from beginning to end is more likely 
to hypnotize the reader thanto assist him 
in a critical analysis of the evidence, 

' The evidence in support of the 
defendant’s case was all taken on sommis- 
sion, apart from that of the defendant 
himself and one formal witness. On this 
commission the defendant examined some 
twenty-seven witnesses, who between them 
depose to the fifty instances of Hindu succes- 
sion which are set out in the summary 
called “Table of Instances” and therein 
numbered consecutively, 1, 2, 3 and so 
on. Of these fifty instances thirteen are 
either duplicates or are for some other 
reason withdrawn by Mr. Setalvad, wiz., 
Nos. 20, 24, 27, 29, <0, 31, 34, 35, 41, 42, 
46, 47 and 48. The number of instances 
eventually relied on by him isthus reduced 
to thirty-seven. Of these thirly-seven, I 
reject the evidence in support of twenty- 
one of them, viz., Nos. 1, 2, 3, 4, 6, 9, 10 
12—15 (inclusive), 21, 22, 23, 26, £8, 
33, 37,40, 43 and 49. This leaves sixteen 
instances, viz., Nos. 5, 7,8, 11, 16, 17; 18, 
19, 25, 32, 86, 37A, 38, 89, 44 and 45, which 
may besnaidto be established, leaving for 
further consideration the question what 
weight should be given to such sixteen 
instances, 

” I have the following general criti- 
cisms to pass on the thirty-seven instances 
relied on-by Mr, Setalvad. In the first place, 
they are all recent or comparatively recent. 
Only four of them, tz, Nos. 25, 26, 36 
acd 39 are shown to be instances of deaths 
prior to 19060. Of these, I have rejested 
No. 26, and consequently the earliest instance 
establishsd is No. 25 in the year 1884, 
This alone is, I think,a serious flaw, for 
the alleged custom must be proved to be 
ancient »nd tmmemorial before I can accept 
it. The Court will of course on satisfactory 
evidence make all proper presumptions from 
matters occurrirg within living memory, but 
these recent instances contrast unfavourably 
in point of ege with the Bombay records to the 
opposite effect, such asthe evidence before 
Sir Erskine Perry in 1847 which I have 
already alluded to. One must also bear in 
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mind that all the sixteen established in- 
stances except No. 25 were from 1896 on- 
wards, and were consequently within the 
period covered by «the above-mentioned deci- 
sions in the Porebunder and Kathiawar 
Jourts. If then these decisions were either 
based on a misunderstanding of Bombay law 
or were conflicting, the devolution in many 
of these sixteen instances may be due to 
legal advice founded on such decisions. In 
this connection. I think the plaintiff's 
husband may be eubstantially accurate when 
he said: “My Pleader told me there are 
two laws, Hinduand Muhammadan Law, and 
that I could act under whichever law I 
thought fit” (see Questions 55 and 112, pages 
155 and 163). 

Secondly, only five of the thirty-seven 
instances, viz., Nos. 1, 4, 5, 6 and 25, are 
supported by any documentary evidence. OF 
these I have rejected Nos. 1, 4 and 6, thus 
leaving only two, viz., 5 and 25. This alone 
necessitates caution, particularly when I find 
that the persons alleged to have been excluded 
from the succession are nearly all females, 
not one of whom has been called by the 
defendant. Indeed I had at the trial several 
reminders of the danger of accepting mere 
verbal statements on succession. Two of 
the witnesses, we. Exhibit Com. 13 and 
Exhibit Com. 19, were proved by docu- 
ments to be utterly wrong in their state- 
ments. about Hindu successior, while cne 
of the plaintiff’s witnesses, vizą, No. 10 
who appeared to be an intelligent and 
respectable businessman, had either not 
grasped the distinction between a deed inter 
14005 and a grant of Letters of Administra- 
tion or else was entirely wrong in his 


positive recollection of what had taken 
place with reférence to his deceased 
father. 


Thirdly, a good deal cf the evidence is 
of a loose general character. Names and 
dates and particulars of property, if avy, 
are often not giver; or again witnesses 
say a daughter got no share, when in fact 
there has hitherto been no division of the 
property. Much of if too is heareay and 
the parties really involved awe not called. 
Again witness after witness says confident- 
ly in examination-in-chief that daughters 
of various deceased persons got no share, and 
then in cross examination is shown to have 
no personal knowledge, but to have really 
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guessed at the truth and to have based 
that guesson the alleged custom. 

Fourthly, 1 think there is a want of 
candour in the evidence in chief. For 
instance, witness after witness deposed in 
chief to the length of time the intestate 
was at Porebunder each year, but on cross- 
examination was shown to have little or 
no personal knowledge of the matter as 


he was in Africa at the time. Again 1$ 
of the 27 witnesses deposed .to instanoe 
No. 1 and stated that the widow and 


daughter got no share. This was literally 
true; whether it was substantially true is 
another matter, for the facts elicited or 
proved by the plaintiff and not mentioned 
in examination-in-chief tend to show that 
before any division was made the estate 
in question was lost. Alleged family his- 
tory which is unsupported by any document- 
ary evidence is apt to be dificulé to 
check in coross-examination, at any rate 
when the instances given are very numerous 
as here. Want of candour, therefore, 
in one instance gives rise to the suspicion 
that other similar instances might have 
been proved unreliable if better materialg 
for cross-examination bad been in Counsel’s 
possession, or if some chance question had 
brought the true facts to light. 

Fifthly, as regards the witnesses them- 
selves. I reject the evidence of Hxhibit 
Com. 1, as, in my opinion, he is a paid 
witness who has denied the payment. He 
admits that in other litigation he was paid 
for his services by other parties, but denies 
any payment in the present case. He admits 
moreover borrowing Rs. 300 from the defend. 
ant, but says he repaid it before his 
Gross-examination, and in this statement 
the defendant concurs. But I find that 
the Rs. 300 was borrowed onthe 27th Septem- 
ber 1915, just one week after the admission 
of the plaint, and that although the cross- 
examination ended about 12th September 
1916, the defendant’s books up to the close of 
the year, viz, 26th Ostober 1916 do not 
show any repayment, and on the con- 
trary show that the amount was carried 
forward to the then new year. The 
defendat says this was because he did not 
return to Bombay and tell his Mehta 
abont the repayment till January 
19.7, and that in fact he spent the 
repaid loan in distribution to the poor at 
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Porebunder in Ramzan, wiz, July 1916, 
as was noted by the entries made in January 
1917. The defendant, however, admits that 
no receipt or other writing was given to 
Exhibit Com. I onthe alleged repayment, 
and I sannot aseept their story as to this 
Rs. 3800 being a repaid loan. It would 
also appear that there is enmity between 
Exhibit Com. 1 and the plaintiff. At any 
rate the former obtained a deeree for 
Rs. 6,400 against plaintift’s husband: he also 
took criminal proceedings which were 
unsuccessful against plaintiff's husband: and 
he has also been in litigation with the 
plaintiff's mother-in-law. He is hardly, 
therefore, an unbiassed witness, nor does 
he explain why he was excluded from the 
Porebunder Jamat for some three years. 
Exhibit Com. 1 is, however, the prinsipal 
witness for the defendant, and the other 
witnesses seem to have modelled their 
evidence very largely on his, which is not 
altogether satisfactory seeing that Exhibit 
Com. 1 seems to be a semi-professional 
witness. 

29, Another important witness is Exhibit 
Com. 2 andhe also is I think unreliable. 
In question 107 he denied positively hav- 
ing distributed Ibrahim Nur Mahomed's 
estate (instance No. 24) according to 
Muhammadan Law, whereas in his evidence 
in the Porebunder litigation, Hxhibit 10H, 
he admitted the fact. So too in question 
153 his answer about Hawabai, a daughter 
of Haji Abu Jiwa, getting some money 
by way of ckarity appears to be inadmis- 
sible as hearsay, but if admissible is 
contradicted by the sale-deed, Exhibit Al, 
according to which she took a share under 
Muhammadan Law and sold it to her brothers 
for Rs. 925, Exhibit Com. 21 repeats this 
false story about charity in question 36, 
and accordingly I reject his evidense too. I 
may also remark that Exhibit Com, 2 was the 
second arbitrator in Bombay Suit No. 22 of 
1911 (see Exhibits H and I), by whose 
award the estate of one Haji Abdul Rehman 
Khamisa was distributed ascording 
to Muhammadan Law. Possibly, Khamisa 
although originally a Porebunder man may 
have acquired a Bombay domicile, in which 
case the award becomes of less importance. 
It is also noteworthy that in the Porebunder | 
litigation in June 1916, this witness only 
gaye two instances of castom (see Bg- 


- ject as being contradicted 
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hibit 10E), while on commission in 
September 1916 he mentions fourteen 
instances, 
So, too, witnesses Exhibits Com. 7 
and 9 give no instances of custom in 


the Porebunder litigation, but give four or 
five instances respectively on commission. 
Further in Exhibit 10G, witness 
Exhibit Com. 9 says:—~ 

ti 

If any daughter or some sush comes 

to me for a share, I would say” ‘Give 
according to Sareh’ (2. e. Mubammadan Law). 

Three months later on commission he says 
(Question 40): ‘If a Memon’s daughter 
were to approach the Jamat for a share 
in her father’s property I would drive her 
out. I don’t remember to have deposed in 
the Sar Nayayadish Court in Abu Haji 
Suleman’s case that I would award to a 
female her share if she were to approach 
me. 

This change of front seems to me to afford 
some ground for Mr. ‘Davar’s suggestion 
that it is due to Exhibit Com. 1 that this 
witness and also some others have added 
to or varied their evidence in the short 
interval between the Porebunder litigation 
and the commission in the present suit. 
Be that as it may, I cannot accept Ex- 
hibit Com. 9 as a reliable witness. 


Exhibits Com. 18 and 19 I must re- 
by written 
documents. Indeed Exhibit Com. 13 
went so far as to deny that his wife got 
any share in ber father’s estate which 
is quite at variance with Exhibit O and 
Exhibit Q. 


If I make no further comment on the 
other commission witnesses, it must not be 
assumed that I implicitly accept their 
evidence so far as it goes. I will only 
add that as the defendant’s evidence is 
practically all taken on commission, he 
is endeavouring to establish a custom on 
the evidence of witnesses not one of whom 


(except himself and Exhibit Com. 3) 
will have been subject to personal 
scrutiny by any Court. It is only 
fair, however, to say that Exhibit 


Com. 3 struck me favourably during the 
short time ke was in the witness-box 
before me. He is not, however, an in. 
dependent witness, being a brother-in-law 
of defendant No, land the duly constituted 
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attorney of defendant No. 2 (see his written 
statement), 

As regards the twenty-one instances 
which I said I had rejected, I should 
perhaps explain briefly my principal reasons 
for such rejection. Instance No. 1 is too 
doubtful, in view of the allegations that 
the property was not divided and was 
eventually lost. These allegations seem to 
me substantially true. In No. 2 the division 
was after this suit began: it was made in 
Africa; and really rests on hearsay evidence, 
the sons and daughters not being called. 
Instance No. 3 depends on the evidence 
of witnesses Exhibits Com, 1 and 21, 
whom as í have already said I sonsider 
unreliable. In instance No. 4 the widow 
claimed a share according to Muhammadan 
Law and her claim went to arbitration. 
The award (Exhibit Com. 8 A) appears 
to have been based on Hindu Law, but 
in view of the claim being contrary to the 
alleged custom I oan hardly accept the 
instance as a satisfactory one. Instance 
No. 6 is too doubtful. I think the 
release (Exhibit 4A) amounted to a dis- 


tribution according to Hindu Law, and was 


nof a winding up of a partnership as Mr, 
Davar contends. On the other hand, the 
release is dated the llth October 1915 
and by that time the present suit had 
been started. Further it is clear from 
the sale-deed, Exhibit A, and the suit, 
Exhibit A36, that the estates of the 
father and a step-brother of instance No. 
6 devolved according to Muhammadan Law. 
The pedigree, which I have marked Ex- 
hibit 13F, shows the children the father 
(Haji Aba Jiwa) had by his two wives, 
and in this connection Hawabui, the daught- 
er, must not be confused with the daughter- 
in-law of the same name, nor with another 
daughter named Hurbai. It was Hawabai, 
the daughter, whom the defendant himself 
(see questions 134-135) and his witnesses 
(Exhibits Com. 2 and 21) stated took 
a share by way of charity or as a poor 
sister, a statement which as I have already 
said I reject, having regard to the sale- 
deed Exhibit Al. It was then in- 
geniously argued by Mr. Setalvad that I 
should regard the case as a striking ex- 
ample of Hindu Law applying to Porebunder 
residents and Muhammadar Lawto Bombay 
residents, on the ground that instance No, 
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6 and his brother No, 10 remained in 


Porebunder while their father went to 
Bombay, as did their step-brother, the sab- 


ject of suit Exhibit A386. This oon- 
tention Ido not accept. The release Ex- 
hibit 4A is too recent to warrant 


that conclasion, for amongst other things 
it may have been prompted by late 
decisions in the Porebunder Courts. On 
the other hand it is olear from Exhibit 
Al that the father’s estate devolved ac- 
cording to Muhammadan Law, as did also that 
of one of the step-brothers of instance No. 6. 
Instance No. 10 is a brother of No. 6 and 
is only deposed to by witness Hxhibits 
Com. I and 2, the former of whom falsely 
denies that Hawabai gota share according 
to Muhammadan Law 

Instance No. 9 is another example of 
the unreliability or want of candour of 
witnesses Exhibits Com. I1 and 2. The 
examination-in-chief contains the usual 
answer that the daughter got no share. 
It appears, however, from the cross- 
examination and also from the evidence 
of the defendant himself (questions 399. 
408) that instance No. 9 had a vacant 
piece of land and a house. The vacant 
land he sold to his sons in his life-time, 
so the story about the sons’ separate houses 
whioh they afterwards built on his land 
may be eliminated The remaining pro- 
perty, viz, the house, has not yet been 
divided, 

Instances Nos. 12 and 13 are only given 
by witness Com. 1. He has muddled up 
irgiance No. 12 with another case: and as 
regards No, 13 he had not the candour 
to state in examination-in-chief that No. 
13 was the testator in the Porebunder 
litigation (Exhibit 10A and B) and 
that No. 18 left a Will (Exhibit 23) by 
clauses 4,8, 10, 11 and 12 of which he 
gave directions for division according to 
Muhammadan Law. 

Instances Nos. 145 and 15 are brothers 
of No. 18. Both died in Africa and may 
have been domiciled there. Apart from wit- 
nesses Exhibit Com. land 2, instance No. 14 
is only deposed to by Hxhibit Com. 5 and 


instance No. 15 by Exhibit Com. 14. 
Exhibit Com. 3, however, was not 
present at the alleged division, and 


daughter got no 
solely on his 


his statement that the 
share appears to be based 
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allegation as to custom, and the daughter 


is not called. Bxhibits Com. 5 and 1 
differ by seven years as to the date of 
the death of instance No. 15. Consequently 


it becomes doubtful whether any daughter 
survived No. 15 and so was ina position 
to take. 

Instances Nos. 21, 22 and 23 are 
deposed to by Exhibit Com. 1. 

In instances No, 26, the sons gave each 
daughter Rs. 700 or Rs. 800 on returning 
from Africa. This would roughly corres- 
pond with the amount the daughters would 
have taken under Muhammadan Law, 
and consequently this instance seems too 
doubtful. 

In instance No, 28 it would seem doubtful 
whether the property consisted of more 
than a valueless equity of redemption, 
Be that as it may, the daughter was 
required to joinin the sale. 

Instance No. 33 depends on witness Exhibit 
Com. 13. 

In instance No, 37 there was litigation in 
the Courts of Pretoria with reference to the 
minor daughters, and the decree is not pro- 
dused, 

Instance No. 40 is only deposed to by 
Exhibit Com. 19 and there is no evidence 
that this instance left any property. 

Instance No. 43 is not shown to have 
left any property. He admittedly left no 
landed property at Ranavay. 

Instance No, 49 is also too doubtful to 
rely on. He admittedly left no landed 
property, and I am not satisfied that he 
left any moveable property, although he 
may at one time have been “worth about 
two to three thousands.” 

As regards the sixteen instances which 
may be said to be established, I do 
not think their collective weight is great 
having regard to the general comments I 
have made, and in particular those ag 
regards age and the absence of documents. 
Even as regards instance No. 5 where 
there is a document, Exhibit Com. 5A, 
there is a doubt whether the property in 
question was not partnership property. 
Mr. Setalvad says, however, that quality 
as well as quantity is supplied, if I add 
to these sixteen instances the fifteen 
instances referred to in the judgment of 
Mr. Maru, Exhibit 8. This I cannot do, 
For one thing I have not got the de- 


only 
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positions or record in that suit. Even if 
T had, I should have to consider whether 
they are admissible under section 32 of the 
Indian Evidence Act and if so, they would 
have to be weighed against the instances 
to the opposite effeot given in Hxhibit 
K, and also presumably in that judgment 
in the Porebunder Gourt of Appeal which 
was reversed by the Huzar Court in 
Exhibit 10D and which, I much regret, 
has not been produced before me despite 


my enquiries as to why it was not 
forthcoming. 
As regards the evidence of the de- 


fendant himself, I think he adds little to 
what was said on commission, but I should 
say a word about his general evidence 
on the five pedigrees Exhibits I3A to 
E, The case as opened to me was that 
these five pedigrees all showed Hindu 
succession. In examination-in-chief the de- 
fendant, beyond saying generally that the 
pedigrees were correct, gave no evidence ag 
to how the various estates devolved. In 
re-examination I gave leave to adduce 
this evidence having regard to Counsel’s 
opening, and accordingly the defendant 
testified generally that in no case did a 
daughter or widow take a share according 
to Muhammadan Law. Cross-examination, 
however, proved that he had little 
or no personal knowledge on the 
point and in many instances he did not 
even know whether the persons in ques- 
tion had left any property. The pedigrees 
may, therefore, 1 think, be disregarded, 
except in so far as they contain persons 
enumerated in the table of instances which I 
have already dealt with. 

I next turn to the plaintiff’s eyi- 
dence in opposition to tke alleged ons- 
tom. It consists of thirteen trial witnesses 
and two commission witnesses. Taking the 
trial witnesses first, witnesses Nos, 2, 3, 5 
and 13 are good types of the trading com- 
munity. They gave their evidence well 
and I accept it. Witness No.9 was of a 
superior position and his evidénce also vas 
useful, Witness No. 1 is the Pleader [I 
have already!lreferred to, and witnesses Nos. 7 
and 8 were only formal witnesses. Wit- 
nesses Nos, 4 and 6 are notasimportant as 
others, and No. 10 may, [ think, be Cisregurd+ 
ed. Nos. 11 and 12 are the plaintiff and her 
husband, 


INDIAN CASES, 


[i918 


These witnesses depose between them t3 
numerous instances of Muhamamdan succes- 
sion, but the bulk of them relate to persons 
domiciled in Bombay. Three instancea are, 
however, proved to my satisfaction as being 
oases of Muhammadan snccession amongst 
Halai Memons domiciled in Porebunder State, 
VZ aw 

(a) Saleh Mahomed Haji Vali of Ranavav, 
who died on 2nd $ November 1910, 
The distribution of his estate is evidenced 
by Exhibits O and Q, and by the oral 
testimony of his brother (witness No. 2). 
It is clear that he remained a Ranavav 
man. Even the defendant admits that 
(see qestions 11¢-119). This deceased was 
instance No. 34 in the Tab'e of Instances 
but was naturally enough abandoned by Mr. 
Setalvad. 

(b) Sulleman Hussam Kalli of Ranavav, 
who died in 1901. I think the release 
Exhibit 'A17 bears out the evidence of 
witness No. 2 (see questions 47-49 and 
103-105) and of witness No. 13 (see 
questions 13-20 and 69-70), to the effect that 
the widow took a share according to 
Muhammadan Law. It is clear that 
this deceased remained a Ranavav man. 
And 

(c) Osman Hamid of Porebunder, who 
died in 1877. This is an important case 
deposed to by witness No. 3. The release 
Exhibit Ul shows clearly that the widow 
and daughter took shares according to 
Muhammadan Law. The deceased was 
clearly a Porebunder resident (see Ques- 
tions 20 and 87). His pedigree is Exhibit 
Ud. 

Other instances are given of alleged 
residents in Porebunder State, e. g., Maho- 
med Juma Chaya (question 50) and Mahomed 
Jusub Patel (question 54) by witness No, 
2:and Haji Mahomed Juma (question 47) 
and Jusub Ahmed (question 69) by witness 
No, 5. ‘Fhe last of these is borne out by 
the conveyance, Exhibit A16, but it would 
seem from question 163 of witness Nu. 5 
that he resided mostly in Bombay. The 
other three cases rest mainly on hearsay 
and I think it safer to reject them although 
the dividing line between then’ and some 
of the defendant’s instances which I have 
ececpted may tea narrow one, 

I may add that witness No. 2 gives 
an excellent example of Muhammadan 
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succession in the case of his father Haji 
Ahmed, who was originally a Porebunder 
man but was probably a resident of Bombay 
at his death on the 31st July 1885. The 
plaints Exhibits Sl and S2 in the Ad- 
ministration Suits Nos. 33 and 84 of 1S86: the 
family agreement Exhibit Ti (which states 
that the shares “are according to the 
Muhammadan Law and agreeably to ‘the 
opinions of Kazis (Judges) and Moulvis 
(lawyers): the decree Exhibit T2 which 


approved the agreement on behalf of 
minors and the release Exhibits T3 by 
a brother and his sisters, all prove an 


instance of the custom which exists among 
Halai Memons in Bombay in a way which 
is in striking contrast to the type of 
evidence put forward on behalf of the 
defendant. Two other similar instances as 
regards Bhavnagar are given by witness 
No. 4 with reference to his grandfather 
and father and are supported by plaints 
Exhibits VI and WI, decrees Exhibits V2 
and W2 respectively. Further the defend- 
ant’s witness Haji Ibrahim Geega (the 
treasurer of the Bhavnagar Jamat in 
Bombay) admitted this, and indeed claimed 
that he himself was governed by Muham- 
madan Law and had never heard of any 
alleged change of personal law on migration 
from Kathiawar to Bombay. I attach im- 
portance to this latter statement for the 
deponent is an independent witness: he is 
in a responsible position as treasurer, and he 
impressed me very favourably. 

The evidence of the plaintiff herself 
on the question of custom [ propose to 
treat as I do in effect that of the de- 
fendant, vizą to disregard it, As regards 
the plaintiff’s husband he claimed in the 
Porebunder litigation (Exhibits !0A—BE) 
that Hindu Law applied. Consequently in 
the present suit he was in rather an 
embarrassing position, which he did not 
improve by fencing with the questions. He 
left an anfavourable impression on my 
mind ; and the defendant may legitimately 
point to question 110 as showing that 
this witness could not cite any instance 
in his family of a daughter getting a 
share. As against this if must be borna 
in mind that the deponent is only aged 
30, so his personal experiance isa limit- 
ed.- > - 8 

Nor do the oommid- 


plaintiff's two 
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sion witnesees carry the plaintiff’s case 
any further. Exhibit Com. A, after saying 
that he had heard Porebunder Memons 
were governed by Hindu Law, went on to 
depose to the case of Salé Mahomed Haji 
Vali where the witness held the widow’s 
pewer-of-attorney, and where (as I have 
already said, she took a share according to 


` Muhammadan Law (see Exhibit O. Exhibit 


Com. B deposes prircipally to the same 
Instance, He is only -28 and I do not 
think his evidence on the other oases is 
of any real assistance. The plaintiff at 
one time propcesed to call other witnesses 
on commission, but she appears to have 
had some difficulty in getting them to attend, 
At any rate two warrants were issued 
against proposed witnesses (Exhibit N) but 
without result. l 

This Jeads me to a point on which 
the defendant naturally relies, viz., the 
comparative weakness of the plaintiff's 
Porebunder evidense ag compared with the 
defendant’s. In considering this point I 
must also consider whether there is any 
reasonable explanation cf those sixteen 
recent or comparatively recent instances 
which the defendant has established, as 
opposed to the three contrary instances 
which the plaintiff has established. One 
possible explanation is that some at any 
rate of these sixteen instances may be due 
to legal advice founded on a misapprehen. 
sion of the Bombay decisions with re- 
ference to Cutchi Memons or Khojas. If 
the Judges themselves in Porebunder and 
elsewhere were under this misapprehen. 
sion, it is likely that some Counsel are 
either of tha same opinion or have advised 
their clients in accordance with that opin- 
ion. 
Another possible explanation may lie in 
the legislaticn whioh was proposed for 
Cutehi Memons and which was based 
on the principle that each Cutchi Memon 
should have the option either to retain 
Hindu Law or else to adopt Muhammadan 
Law as regards inheritance and succession. 
The original Bill was a private Bill No. 
17 of 1885 (see Bombay Government 
Gazette for 1825, part VI, page 52) and 
as drafted it applied to Memons general- 
ly without distinguishing Cutchies and” 
Halais. This was rectified in the later and 
official Bill No, 13 of 1896 (see Bombay 


“Wae said that 
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Government Gazette for 1596, part VI, page 


149) which was confined to Cutchi Memons. 
Exhibit M shows that the Police notice, 
Exhibit L, was also advertised in the Pore- 
bunder State ‘Gazette. One may assume that 
the Government of India took this step, 
because it did not wish legislation in 
British India to prejudice the community 
of Halai Memons who are partly within 
and partly without British India. At any 
rate it seems probable that the Porebunder 
Halai Memons were consulted as to their 


wishes. Witness Exhibit Com. 2 says (ques- 
tion 63): 
` “In 1297. the inder of the Memon 


community were asked by the Adminis- 


trator to state what law they followed” 


in matters of inherifance and succession. 
we have adopted Hindu 
Law. We were told that the Bombay 
Government wanted to know whether 


the Porebunder Memons and the other 


Memons of Kathiawar wanted to follow 
Mubammadan Law. We replied in the nega- 


tive.” | 
Witness Exhibit Com. 55 is much 
to the same effect. He says (question 
41):— 


“The leaders of Jamat had assembled 

at my shop. I was present there. They 
decided to inform the Aministrator that 
the Jamat has approved of Hindu Law 
of inheritance by which they were govern- 
d.” 
i ‘The phrase “adopted Hindu Law” is a 
gurious one for- Exhibit Com.. 2 to use, 
seeing that the defendant’s case is that 
Hindu Law has been retained and not 
adopted; buf in view of what Exhibit 
Com. 5 says, too much stress must not 
be laid on that. phrase. I think, however, 
it may well be that although the Jamat 
was not convened (see Exhibit Com. 5, ques- 
tion 72), the community got an impression 
that they had a choice as to which law 
should be adopted and that the leaders 
having once decided on Hindu haw, it would 
be improper to act contrary to that desision 
or to give evidence against it. -But how 
those leaders arrived at that decision: is 
another matter. Exhibit. Com. 2, who is 
now a leader, does not even know the 
injunctions of the Koran upon which the 
Mabhammadan Law of inheritance is based. He 
says (questions 134-135); 
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“We believe that those who do not 
follow the Sareh (Koran) are’ Kafars 
(infidels), The point of inheritance is 
based on custom and I do not know 
whether the question of inheritance is treated 
of in the Sareh. I do not know how 
many matters the Sareh comprises, I have 
not learnt it.” 
` I do not say that the above explana- 
tions have been legally proved, for, except 
in so far as they are legitimate iriferences 
from the evidence, they must be consider- 
ed as hypothetical. - -It is one of the mis- 
fortunes of sommission evidence that at 
the trial Judge and Counsel have to take 
this evidence as thsy find it and irres- 
pective of the course the case may take when 
heard. Bat disregarding the above ex- 
planations, one- still has to remember 
that the.onus of proof is on the defend- 
ant, é Í 
I have now dealt with most of the 
leading contentions which were urged on 
me with such force by Mr. Setalvad and 
Mr, Davar. Mr. Setalvad did indeed urge 
on me one other, wiz, that the Acjahas 
and-Memons’ 
the standard of proof, and thatthe defend- 
ant’s evidence in the present case waa at 


least as strong as that which Sir Erskine 


Perry thonght sufficient to establish Hindu 
succession in 1847, I think, however, that 
the true test 


Privy Council in Ramalakshmi Ammal v. 


“Stcanantha Perumal Sethurayar (4) which 


1 have already mentioned, for 1 have no 
reason to suppose that there ig any differ- 
ence in Porebunder law as to the requisite 
proof of a custom. . Accordingly I do not 
propose to discuss the question whether 
the evidence before Sir Erskine: would 
nowadays satisfy that test. But I may 
add that the practical, result of Sir Erskine’s 
decision is hardly calculated to induce the 
Court to modify the strict standard of proof 
required for a custom. Cases such as 
Jan Mahomed v, Datu Jaffar (14), Mangaldas 
y. Abdul Razak (15) and Advocate-General v. 
Jimbabat (lo) shew the difficulty’ of saying 


e 
sp 22 Ind. Cas. 195; 15 Bom. L. R. 1044; 38 B. 
(5 23 Ind. Cas. 305 16 Bom. L. R. 224. 

181, 


* 


case (2) should be adopted as 


is that laid down by the 
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where the Jaw cf inheritance and succes- 
sion begins and where it ends, and there 
appears to be still much uncertainty as to 
the presise legal position of Cutchi Memons 
and Khojas. Unfortunately the efforts of 
Government to remedy by legislation this 
uncertainty in the law and consequent hard- 
ship came to naught. 

I should also mention that my attention 
was drawn to section 82 of the Indian 
Evidence Act; and also to the ruling of the 


Privy Counsil in Garuradhwaja Prasad 
y. Superundhwaja Prasad (17), to the 
effect that a witness may state his 


opinion as to the existence of a family custom 
and give asthe grounds thereof information 
derived from deceased persons: but this 
must be independent opinion based on 
hearsay and not mere repetition of hearsay. 
In considering the evidence I have borne 
this raling in mind, though possibly I have 
been too lenient in its application to some 
of the defendant’s instances which I have 
held to be established. 


There was one extraneous matter which 
had little or no bearing on the question 
of custom, but which affected the plaint- 
iff and defendant personally, and which 
ossupied unfortunately a good deal of time. 
The defendant alleged in effect that this 
action was brought out of spite because of 
a quarrel about a house ke had bought 
for the plaintiff, and because of his subse- 
quent refusal to execute certain repairs. 
The threats alleged by the defendant were 
after the Municipal notice to repair, which 
was received by the defendant about the 
26th Jnly 1915, (see Exhibit 19), Unfor- 
tunately for this contention the evidence 
of Mr. Daphtary (plaintiff’s witness No. 8) 
shows clearly that this litigation was con- 
templated months before, v7z., in January 
1915, shortly after the testator’s death. The 
power of-attorney (Exhibit A3) from the 
plaintiff to her husband, which had been 
engrossed about the 28th January 1915, 
was executed on the 16th July 1915, and 
consequently before the Municipal notice. 
The documentary evidence, therefore, so far 
as it goes, is against the defendant. As 
regards the oral evidence I may disregard 


(17) 27 I. A, 238 at p. 251; 2 Bom. L. R. 831; 23. A. 
3; 10 M, li. d. 2673 5 0, W. N. 33; 7 Sar, P. 0, de 
794 (P. C.), 
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the plaintiff's husband, but I think the 
plaintiff is just as likely to be telling the 
truth as her brother the defendant, and 
as she is supported by the documents I 
decide this point in her favour. But it 
is quite a bye point, and only material on 
oredibility and costs. 

I now turn to my conclusions. 

Viewing the case as a whole, does the 
evidence satisfy the test required to prove 
a custom in a Court of Law? After 
weighing all the evidence to the best of 
my ability, and after giving due considera- 
tion tothe arguments of Counsel, I am of 
opinion and so hold that .it does not, and 
that the defendant has not discharged the 
onus of proof which lies upon him. 

The result is that in my judgment the 
testator was governed by the Muhammadan 
Law of inheritance and succession at the date 
of his death, and that accordingly the defend- 
ant fails in this suit. 

The formal issues are:— 

(1). Whether’ the intestate Haji Abu be- 
longed at all material times to a family of 
Helai Memons who were settled in Pore- 
bunder? 

(2). Whether as regards inheritance and 
succession, Halai Memons so settled in Pore- 
bunder as aforesaid (a) retained’ Hindu 
Law at tbe time of their conversion to 
Islam; or (b) have by immemorial custom 
adopted Hindu Law? l 

(3). Whether Halai Memons so settled 
as aforesaid are governed by Hindu Law as 
regards inheritance and succession? 

(4). Whether tke intestate atthe date 
of his death was governed by (a) Muham- 
madan Law; (b) Hindu Law as regards the 
inheritance and succession to his moveable 
and immoveable properties (7) in Bombay and 
(zi) outside Bombay? 

(5). Whether the plaintiff has any and, if 
so, what interest in the property left by the 
intestate? 

I answer these issues as follows;— 

(1). Yes. 

(2) and (3) No. 

(4). By Muhammadan Law. 

(5). Yes. As one ofthe co-heirs of the 
intestate she is entitled to a 7/32 share of his 
estate. 

I will hear Counsel on the presise form the 
decree should take and also on the question 
of costs. 
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My final word at the present stage of the 
ease is to thank Mr Setalvad and Mr. Davar 
for the gréat assistance they have been to 
me in one of the most laborious cases 1 have 
ever had to deal witb. 


[Note:—On 18th December 1917 his Lordship de- 
ivered a judgment dealing with the question of costs 
which is not necessary for the purposes of this re- 
orb,— 4.) 
i Suit decreed, 
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MADRAS HIGH COURT. 
Seconp Civi. APPEsL No. 634 or 1916, 
October 30, 1917, 
Present:—Mr. Justice Seshagiri 
Aiyar and Mr, Justice Napier. 
SUBRAMANIA ALYAR—P.taintTirr—~ 

APPELLANT i 
versus * 
NARAYANASWAMI VANDYAR 
alias NARAYANASWAMI THEVAR— 


DEFENDANT——RLSPONDENT, 

Transfer of Property Act (IV of 1882), s. 88—Tender 
of mortgage money— Deposit of more than amount 
due, validity of ~Non-accepiance, wrongful, by mortgagee 
~—Redemption, suit for-——Cessatron of interest—Interest to 
plaintiff from date of suet—Civil Procedure Code (Act 
F of 1608), O. XXIV, r. 2—Petition for deposit asking 
for costs, legality of—Contract Act (IX of 1872), s. 38 
— Tender, nature of. 

The deposit of a Jarger sum than is due to the 
mortgagee, from which the latter is asked to 
take whatever is due to him, is valid under section 
83 of the Transfer of Property Act and from the 
date of such deposit interest on such amount ceases 
to run. [p. 639, col, 2.] | 

Where a mortgagee wrongfully refuses to receive 
the amount deposited and the mortgagor is forced to 
bring a redemption suit, he is entitled to interest after 
the date of the service of the plaint and summons on 
. the defendant. Tp. 641, col. 1.] 

Properties in schedule A were mortgaged to defend- 
ant in 1902. A portion of these properties covered 
by schedule B was subsequently mortgaged to one 
R. BR. sued on his mortgage and brought the sche- 
dule B properties to sale, which were purchased by 
the plaintiff subject to defendants mortgage. 
Plaintiff paid the money due on schedule A mort- 
gage into Court and presented a petition, requiring 
that defendant should accept it and give possession 
of all the properties or that he should take from the 
amount deposited whatever was due on the schedule 
B mortgage and deliver to him the schedule B pro- 
perties, and that the Court should provide for the 
costs. Defendant refused to receive an unspecified 
proportionate amount, but was willing to deliver to 
plaintiff the title-deeds of the Schedule B lands only 
on receiving the entire amount due on schedule A 
properties. Plaintiff in consequence, sued for 
redemption of schedule B properties, the whole 
amount deposited remaining in Court: 

Held, (1) that as a larger amount was deposited in 


Court than wus due under the schedule B mortgage, 
the tender was valid and interest ceased to run from 
its date; [p. 640, col. 2; p. 641, col. 1.] 

(2) that under Order XXIV, rule 2, Civil Procedure 
Code, plaintiff was entitled to interest after the date of 
the service of the plaint and smmons on the defend- 
ant. [p. 64!, col. 1.] 

Per Seshagiri Atyar, J.—The rule as to tender is part 
of the law as to performance of a contract as laid 
down. in section 88 of the Contract Act. [p. 640, col. 
2 


If parties make a bona fide attempt at performing 
their contracts, the rights of the parties should not 
be defeated by technicalities. There is no rule that 
where a person tenders a large amount and asks for 
a change, he should not have the benefit of the ten- 
der. [p. 640, cols. 1 & 2.] 

Per Napier, J.—Section 83 of the Transfer of Pro- 
perty Act does not contemplate the exercise of any 
discretion by the Oourt in the matter of making 
either party liable for costs or granting any relief, 
If a tender under tho section is accompained by a 
prayer for costs and the Court refuses to take action 
thereon, the tender is bad. The tender is equally 
bad if, in making the deposit, the mortgagor requires 
the Court to ascertain the amount due on the 
mortgage. [p. 641, col. 2.] 


Sscond appeal against the decree, dated 
19th January 1916, of the Court of the Dis. 
trict Judge, Tanjore, inAppeal Suit No, 2&0 
of 1915, preferred against the decree of the 
Court of the Subordinate Judge, Negapatam, 
in Original Suit No. 69 of 1914, 

Messrs. T. R. Ramachandra Atyar and 
S. Rangachariar, for the Appellant. 

Mr, T. & Narayanoswamt Atyar, for the 
Respondent. 


JUDGMENT. 
SESHAGIRI Atyar, J.—This suit is for 
redemption. Although the question of the 


priority of the two mortgages in dispute is 
not easy to determine, I shall proseed on 
the same assumption on which the Courts 
below have acted throughout. The defend- 
ant obtained a mortgage of the Aschedule 
properties in 1902, On a portion of these 
properties which are included in the B 
schedule, there wus a mortgage to one Bava 
Kowther. This Rowther brought a suit 
on his mortgage. The properties were put 
up to rale and the present plaintiff pur- 
chased the B schedule properties alone in 
1908, subject to the defendant’s mortgage, 
After he became the purchaser, the plaints 
iff presented an applisation under section 
83 of the Transfer of Property Ast, in 
January 1912, calling upon the defendant 
to receive the amount due and to deliver - 
up the title deeds. This application is Ex- 
hibit Q. In it petitioner states that he 
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has paid into Court the whole of the 
money due on the mortgage of the A 
schedule properties, and asks the defend- 
int to accept the amount and to give 
him possession of all the properties. Then 
he makes an alternative request to the 
effect that, if the defendant is willing to 
receive the principal amount due in respect 
of the B sahedule properties alone, he 
may draw out that sum from Oourt ard 
give possession of the B schedule pro. 
perties. The reply of the defendant is Ex- 
hibit R. I will use his own language in 
referring to it. In paragraph 2 he says: 
“As there is only an offer to pay only 
the proportionate amount, I am unwilling 
to accept the same. The petition does not 
state how mush is the proportionate 
amount and I am not willing to acszept 
it.’ In paragraph 5 he says that he is 
willing to hand over the B schedule 
lands alone on receiving the whole of the 
amount of the mortgage dueupon the A 
schedule properties. As the parties were not 
able to come to terms, the Subordinate 
Judge. passed this order, upon the plaint- 
iff’s petition: “counter-petitioner refuses to 
receive the money. Petitioner is referred 
to a regular suit. This petition is dis- 
missed.” ‘Thereupon the present suit was 
brought. It is admitted that ever since 
the 9th of January 1912 when the money 
was deposited by the plaintiff, it has re- 
` winined in Court and has not been drawn 
out by him. In the present suit tke 
plaintiff asked that he should be allowed 
to redeem the B schedale properties on 
payment of Rs. 1,800 and odd out of the 
sum of Rs. 3,650 deposited by him. The 
defendant raised various objesations. He 
stated the same grounds which he put 
forward in the counter-petition. He also 
raised the plea that the plaintiff was only 
a benamidar and as such was not entitled 
to redeem the property. The Subordinate 
Judge found all the issues against the 
defendant and gave a desree to the plaint- 
iff as prayed for. He found that the 
sum of Rs. 1,852-3-10 mentioned in the 
plaint was the correct amount payable in 
respect of ¢he B achedule properties. Iu 
appeal, the District Jadgə confirmed the 
" findings of the Subordinate Judge upon all 
the points, except upon the question of 
interest and mesne profits. He held that 


the plaintif was the real owner, and that 
the defendant is only entitled to the 
proportionate amount due upon the B 
schedule properties. But he was of opirion 
that the tender was not a valid one and 
that, consequently, interest did not oease 
to run from the date of its deposit in 
Court, That is the main point to be de- 
cided by us. 

I am unable to agree with the District 
Judge on the question of the validity of 
the tender. Sestion 88 of the Transfer of 
Property Act says: “The mortgagor or any 
other person entitled to institute such suit 
may deposit...to the ascount of the mortgages 
the amount remaining due on the mortgage.” 


The second paragraph says: “The Court 
shall call upon the mortgagee by notice 
to state the amount then due on the 


mortgage and his willingness to accept the 
money in full discharge of such amonunf.” 
The section does not say that nothing more 
than the amount actually due should be paid, 
Of course if the money deposited is less 
than the amount payable to the mortgages, 
the section will not be satisfied ; but where 
more than the amonnt due is paid, 1 fail 
to see anything in the section to sompel 
me to hold that the amount remaining 
due has not been paid. The English 
authorities to which I shall presently refer 
support the view [ have taken. In the 
earliest case on the subject, Wade's case (1), 
the resolation, as it is called, is thus 
stated: Resolution 3: “A tender of more 
than is dne is good:’ This decision was 
followed in Douglas v. Patrick (2) by a 
Bench of four Judges including Chief Justice 
Kenyon. Ashhurat, J., said: “Thera is no doubt 
a tender of the greater inoludes tke 
smaller suw.” Baller and Grose, JJ., use 
almost the same language. These two cases 
and others were considered in Dean v. James 


(3). Four Judges of the King’s Bench 
headed by Denman, O. J., acsepted the 
correctness of the earlier decision. Little. 


dale, J., said: “This case falls within the 
3rd Resolution in Wade's case (1), that if a 
man tender more than he ought to pay, 
it is good, for omne majus continet in se 


(1) (1872) 5 Co, Rep. 114a; 77 E. R. 232. 

(23 (1790) 3 T. R. 683; 100 E. R. 802; 1 R. R. 793. 

(3) (1833) 4 B. & Ad. 546 at p. 547; 1 N. & M, 303; 
2 L, J.K. B. 94 110 E. R, 56L 
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minus, and the other ought to accept sa 
much of itas is due to him.” In Bevans 
y. Rees (4) the Chief Baron and three 
other Barons affirmed the proposition laid 
down in the earlier case. The Chief Baron 
said: “I am prepared to say that, if the 
creditor knows the amount due to him 
and isoffered a larger sum and without any 
objestion on the ground of want of change 
makes quite a collateral objestion, that would 
be a good tender.” I may mention in this 
connection that there are some curious 
decisions in the English Courts to the 
effect that where a debtor on paying a 
larger sum asks the oreditor to take 
what is due to him and return the balance 
with a change, that will not be good tender. 
I have not examined this matter very 
_ garefully to see on what principles this excep- 
tion as regards a claim for change is based. 
Probably it is due to the idea that the creditor 
should not be put to any trouble in accept- 
ing a tender. I do not think that, in this 
country, where we are not obsessed by 
technicalities of such a narrow description, 
we shall be justified in accepting a rule 
that where a person tenders a large 
amount and asks for a change, he should 

not have the benefit of the tender. Apart 


from this rule as to the claim for a 
change, the decisions I have referred to 
afirm the principle which has been 


consistently laid down sinse Wade's case (1), 
All these desisions were passed before the 
Transfer of Property Act was enacted. I 
feel no doubt that the framers of the Act 
had these decisions in their mind in 
drafting the rule as to tender and deposit. 
It is to be remembered that the rule as 
to tender is a part of the law as to the 
performance of a contract, Section 38 of 
the Contract Act, which uses the term 
‘offer’, lays down three conditions. The 
offer must be unconditional; it must be 
made at a proper time and place; and 
the thing offered must be produced for 
inspection. 

So far as I have been able to see, there are 


no provisions in any English Act relating to 


tender. The practice is referred to in 
Bullen and Leake, pages 710 and 711. 
There is an analogous provision in the 
rules of the County Court, 


(4) (1889) 5 M. & W. 306; 8 L. J, (x. s.) Hx. 263; 7 
Dowl. P. C. 510; 52 R, R. 727; 3 Jur. 608; 151 E. R, 180, 


Now I shall refer to a few Indian 
decisions which were quoted on behalf of 
the respondent. All that was desided in 
Vencatrama Atyangar v. Rangasawme Atyangar 
(5) was that the mortgagee should not be 
compelled, before accepting the tender, 
to decide a dispute which has arisen 
between the parties as to the extent of 
the subsisting interest of the mortgagor 
in the equity of redemption, I do not think 
that this decision is against the view I bave 
enunciated. In Lal Batcha v. Arcot Nuraina- 
swami Mudaliyar (6) Sir Arnold White, 
C. J. and Ayling, J., held that an offer to 
pay such amount as may be due on a 
sattlement of account, if the payee would 
execute an indemnity bond, is not a valid 
tender. To use the language of the 
Contract Act, in that case there was no 
unconditional tender. In Subbatr Goundan 
y. Palani Goundan (7) where a tender of 
money which was less by nine pies was 
made, the learned Judges seem to have 
held that it was not a valid tender. If I 
were deciding that case, I would have 
applied the maxim de minimus non curat 
lex; however, that may be, the principle 
that where a man tenders less than what 
is actually due if is not a good tender, is 
the only proposition that must be taker 
to have been laid down in that case. In 
Ayyakutts Mankondan v, Periyasamt Kavandan 
(8) it was held by Coutts Trotter and 
Kumaraswami Sastriyar, Jd., that, where a 
bond contains a stipulation by way of 
penalty and the debtor deposits in Court 
what he considers to be reasonable compen- 
sation for the penal claim, ib is a valid 
tender. 

The prinsiple to be borne in mind, espesially 
in this country, is that the parties should be 
given an opportunity of making a bona fide 
attempt at performing the contract. If that- 
requirement is complied with, the rights 
of the parties should not be defeated by 
technicalities. Of course, if the law imposes 
conditions, we are not at liberty to 
disregard them on the ground they are 
against justice. I am of opinion that the 


(5) 17 Ind. Cas. 368; 23 M. L. J. 588% (1912) M: W. 
N. 1175. 


(6) 12 Ind. Cas. 502; 34 M. 320. 

(7) 34 Ind. Cas. 825; 30 M. L. J. 607. 

(8) 30 Ind. Cas. 497; 39 M. 579; 2 L. W. 585; 18 M, 
L. T: 161, . 
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tender in January 1912 was valid. At any 
rate so far as the ceasing of interest after 
the date the defendant was served with 
the summons in the present case is con- 
cerned, I entertain no doubt about it, 
The defendant was informed by the 
plaintiff that the money was already in 
Court; he was told what the exact sum was 
which was due and payable to him; he 
‘was further told that he could draw that 
amount from Court, 

The Courts below have found that the 
exact amount mentioned in the plaint was 
the sum which was payable to the 
defendant and nothing more. 

Under these circumstances the principle 
of Order XXIV, rule 3, of the Civil Procedure 
Code applies, and the plaintiff is entitled 
to interest after the date of the service of 
the plaint and the summons on the defend- 
ant. 1 would modify the decree of the 
lower Appellate Court by giving interest to 
the plaintiff from the date of the service 
of the plaint and summons on the defendant. 
The parties are entitled to proportionate 
costs in this Court and in the Court 
below. 

Navier, J.—I have found some difficulty in 
holding that there was a deposit within the 
‘meaning of section 83 of the Transfer 
of Property Act for, in my opinion, the 
petition which was filed .with the deposit 
was not a petition contemplated by the seo- 
tion. The section requires that the mortgagor 
should deposit, to the account of the 
mortgagee, the amount remaining due on the 
mortgage, and that thereupon the Court 
should give written notice to the mott- 
gagee, and he, on presenting a petition 
stating the amount then due on the 
mortgage and his willingness to accept 
the money so deposited, is entitled to 
receive the money. Now the appellant, acsord- 
ing to the language af his petition, sought 
something different. He asked the Court 
to pass un order “directing the sounter- 
petitioner to hand over all the said oti lands 
with the produce to the petitioner on re- 
seiving the otht amount of Rs. 3,650 or 
directing the counter-petitioner to hand over 
the lands along with the produse brought 
in auction on reseiving the proportionate 
amount, making the counter-petitioner liable 
for the costs and granted other reliefs.” 
This petition is clearly not contemplated 
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by the Act. This Court has, under itf 
powers to make rules given by section 104 
of the Act, framed Rules for the Original 
Side which, though not applicable to the 
present case, indicate the scope of the section, 
They require that the mortgagor should 
file an affidavit stating the facts of the 
case and in addition to depositing the amount 
due on the mortgage, deposit in Court a 
sum sufficient to provide for the costs of the 
mortgage, etc. They do not contemplate 
the exercise by the Court of any discre- 
tion, in the matter of making either party 
liable for costs or granting any relief. I 
am olear, therefore, that if the Court had 
refused to take any action on this peti- 
tion the proceeding purported to be taken 
under section 83 would have been bad. 
However, the Court did give notice to the 
mortgagee and I must take it that it treat. 
ed the application as being in proper form, 
The mortgagee did not take objection that 
the mortgagor had not deposited the amount 
remaining due on the mortgage, so as to 
enable him to decide whether he would 
accept the money so deposited in full dis- 
charge of the amount as calculated by him. 
Just as it was the duty of the mortgagor to 
deposit the amount remaining due, so it waa 
the duty of the mortgagee to siate the amount 
then due on the mortgage. It appears to me 
that, if he had stated the amount as some 
figure under the whole otht amount and 
had claimed to receive that amount out 
of the total amount deposited, he would 
have been entitled to do so. It is on this 
footing alone that 1 ean find that the 
proportionate amount on such properties 
was, in fact, deposited. Ifthe petition was 
to be read as requiring the Court to ascertain 
what the proportionate amount was, I should 
certainly hold that there was no properdeposit, 
but in the view that the petitioner left it to 
the mortgagee to take whatever sum under 
the total amount, which he thought he was 
entitled to as proportionate, I am not pre- 
pared to say that the deposit was not good. I 
agree with the order of my learned brother, 
M.C.P. 
Decree modified, 
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PATNA HIGH COURT. 
ÅPPEAL FROM APPELLATE Decree No. 5&9 
oF 1917. 
April 11, 1918. 

Present:—Mr. Justice Jwala Prasad. 
MUHAMMAD ABDUL LATIF— 
Dersypant No, 1— APPELLANT 
versus 
Shaikh HABIBUR RAHMAN AND orners—~ 
PLAINTIFFS— RESPONDENTS. 

Landlord and tenant—~ Denial of landlord’s title—For- 
fevture of tenancy—Determination of tenancy — Trans- 
fer of Property Act (IV of 1882), s. 111 (g), 

denial by a tenant of his Jandlord’s title in a 
suit for rent causes a forfeiture of the tenancy enabl. 
ing the landlord to eject the tenant as a trespasser. 
[p 642, col. 2.] 

In order to determine a tenancy on the ground of 
denial of title by the tenant, it is not necessary that 
any notice should be given or a prescribed act should 
be done by the landlord. It is sufficient if some. 
thing is done by the lessor to show his intention to 
determine the lease. (p. 643, col. 2.] 

Appeal from a decision of the District 
Judge, Patna. 

Rai Bahadur Purnendu Naryan Sinha and 
` Mr. Panchanan Banerji, for the Appellant. 
Mr. Mohammad Hasan Jan, for the Re- 
- spondents, 

JUDGMENT.—This second appeal arises 
out of a snit for ejectment of the defend- 
‘art. No. 1 from two plots of homestead 
land in Mouza Dariapur Sher, and in the 
alternative for mutharfa rent for 1320 to 
four annas kisht of 1323 Fasli. The Mouza 
was partitioned in 1894 and the lands in 
dispute, bearing Batwara Kbasra Nos. 65 
and 67, fell in Tonzi No. t8, The plaint- 


iffs now hold the entire 16 annas of 
Touzi No. 98. The defendant No. 1 
holds the lands as tenant thereof. He 


denied the title of the plaintiffs to khas 
possession or to rent and set up the title 
of one Nor Jahan, wife of defendant .No. 2, 
to the lands in suit. Nur Jahan was 
impleaded as defendant No. 2 in the 
suit and after her death her husband was 
substituted in her place, There was no 
_ appearance in the Courts below by Nur 
Jahan or her husband. The suit was 
contested by defendant No. 1 only, 

The Courts below have concurrently held 
that the plaintiffs as owners of 16 annas 
of Touzi No. 98 are proprietors of the 
disputed lands which have fallen in their 
Touzi and that Nur Jahan, defendant No. 2, 
has no concern with the disputed lands. 
This finding as to the plaintiffs’ title to 
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the lands in suit is not pressed before 
me in this appeal. The plaintiffs are, 


‘therefore, owners of the lands in suit and the 


defendant No. 1 is tenant thereof. The Courts 
below have decreed the suit for possession 
in favour of the plaintiffs. The defendant 
No, 1 has preferred this sesond appeal. 


In 1907 the plaintiffs brought a suit for 
recovery of rent from the defendant No, 1, 
In that suit the defendant denied the 
relationship of landlord and tenant and 
set up the title of Nur Jahan. The 
plaintiffs’ suit was dismissed on 19th June 
1908, The plaintiffs subsequently brought 
another suit for rent. The defendant No. 1 
again denied the title of the plaintiffs- 
and the relationship of landlord and 
tenant, with the result that the plaintiffs 
had to withdraw the suit with liberty to 
bring a fresh suit. The plaintiffe, tbere- 
fore, in the present suit seek to recover 
possession of the property in this suit on 
the ground that .the denial of their 
title by the defendant in the two previous 
suits for rent constituted a forfeiture of the 
tenancy. The Courts below have found 
as a fact that the lands in suit are 
homestead lands and are not governed by 
the Bengal Tenancy Act, and that defend- 
ant No. 1 olearly and unequivocally 
denied the title of the plaintiffs in the 
previous suits referred to above. The 
attempt of the defendant to challenge 
these findings of fact is futile. In the 
first place, the appellant is not entitl- 
ed to re-open the findings of fact in 
second appeal. Apart from this a reference 
to the written statement of the defendant, 
Exhibits 6 and 6 (1) in the previous snits, 
and his deposition in the suit of 1507 
clearly go to show that the defendant 
No. 1 openly and slearly repudiated ¢n 
toto the plaintiffs’ title to the lands. It is 
also admitted, as held by the Courts 
below, that the lands when acquired were 


homestead lands and hence’ are not 
governed by the Bengal Tenancy Act. 
This finding is not seriously disputed 


in the second appeal. The defendant not 
only denied the plaintiffs’ title in the 
previous suits but persists in denying 
it in the present suif and in setting up 
the title of a third person. There can, 
therefore, be no doubt that defendant 
No, 1 has forfeited his right of tenansy 
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in the lands in suit and is liable to be 
ejected therefrom. The learned Vakil on 
behalf of the appellant, however, contends 
that the defendant is not liable to be 
ejected from the lands in suit, inasmuch 
as there is nothing to show that the 
plaintiffs did any act prior to the suit for 


ejectment showing their intention to 
determine the lease. Reliance is placed 
upon clause (g), section 111 of the 


Transfer of Property Aot, whieh: runs as 
follows:— 

“A, lease of immoveable property determines 
by forfeiture, that is to say, (1) in case 
the lessee breaks an express condition 
which provides that on breack thereof the 
lessor may re-enter or the lease shall 
become void; or (2) in case the lessee 
renounces his character as such by setting 


up a title in a third person or by 
claiming title in himself; and in either 
case the lessor or his transferee does 


some act showing his intention to determine 
the lease.” 

This point does not appear to have 
been taken an the Courts below nor in the 
written statement. The defendant, to my 
mind, is not entitled to raise this point 
in-second appeal, particularly when the 
decision on the point involves determina- 
tion of fasts which should have been 
raised in and determined by the Courts 
below. .The defendant is a purchaser of 
the holding of the plots Nos. 65 and 
67 from Kanhai Mahto and Gopi Halvai 
respectively by means of  sale-deeds 
executed some 27 or 28 years ago, i. es, 
about the year 1888, the exact dates 
whereof are not disclosed. The origin of 
the tenancy is not at all known. Kanhai 
and Gopi must have held the lands for 
over 12 years prior to 1885, when they 
transferred the occupancy rights in the 
lands to defendant No. 1. The tenancy 
was, therefore, probably created before 
the Transfer of Property Ast. If the 
tenancy was created prior to the Transfer 
of Property Act of 1882, clause (g) of 
section 111 will not apply, ah clearly held in 
Padmanabaya v. Ranga (1), which was 
followed “in Korapalu. v. Narayana (2); 


(1) 6 Ind. Cas. 447;34 M. 161;8 M.i. T, 110; 
(1910) M. W. N. 462; 20 M. L. J. 980. 

(2) 20 Ind. Cas. 930; 88 M. 445, (1918) M. W. N. 
655; 25 M, L, J. 815. 
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vide also Ramnath Sil vy. Siba Sundurz 
Debya (8). It was for the defendant- 


appellant to show that the tenancy was 
created after the Transfer of Property 
Act in order to take advantage of the 
clause mentioned above. The defendant 
did not take this plea nor offered any 
evidence to show when the tenancy was 
created. He is not entitled in second 
appeal to raise this question. 

Again even if the tenancy was created 
after the Transfer of Property Act, it 
appears to me that the clause does not 
require any notice to be given, nor a 
prescribed act to be done on the part of 
the lessor. It is sufficient if something 
is done by the lessor to show his intention 
to determine the lease. In the present 
case the defendant repudiated the plaint- 
iffs’ title in 1907 and the plaintiffs’ suit 
for rent was dismissed. Subsequently the 
plaintiffs had to withdraw their second 
suit for rent on account of the denial of 
their title by the defendant. The plaint- 
iffs, therefore, bring the present suit for 
ejectment treating the defendant as tres- 
passer, as they are entitled to do so: wde 
Khater Mistri v. Sadruddi Khan (A), 
Nilmadhab Bose v. Ananta Ram Bagdi (5) 
and Ramnath Sil v. Siba Sundari Debya 
(3). The withdrawal of the suit, with 
liberty to bring another suit, was an act 
done by the plaintiffs sufficient to indicate 


the intention of cancelling the lease and 


ejecting the defendant from the holdings. 
The plaintiffs have accomplished their 
intention by bringing the present action 
for ejectment, 

It is thus olear that the plaintiffs are 
entitled to eject the defendant No.1, 
whether the tenancy was created before 
or after the Transfer of Property Act. 

I, therefore, hold that the defendant has 
forfeited the lease and the plaintiffs are 
entitled to recover possession in the present 
suit. The result is that agreeing with 
the views of the Courts below I dismiss 
the appeal with costa. 

Appeal dismissed. 


Ind. Cas. 348; 26 ©, L. J, 382. 
(4) 34 O. 922, 
2 C. W. N. 766. 
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MADEPALLI VENKATASWAMI V. MADEPALLI SURAMMA, 


MADRAS HIGH COURT, 

Seconno Civin Appeat No. 1461 or 1916, 

November 15, 1917. 
Preseni:—Mr. Justice Seshagiri Aiyar and 

Mr. Justice Napier. 

MADEPALLI VENKATASWAMI— 
Derenpant No, |— APPELLANT 
ve? SUS 
MADEPALLI SURAMMA AND OTBERS— 
PLAINTIFF AND OTHER DEFENDANTS— 


RESPONDENTS, , 

Civil Procedure Code (Act V of 1908), Sch. H, para. 
14 (cì, scope of—Arbitration, reference to—Award, 
erroneous view of law in—-Court, whether can set 
aside award—Reference as to right to succession of 
Hindu alleged to be congenitally blind—Award giving 
life-interest, legality of. 

An award cannot be set aside under clause (c) of 
paragraph 14 of Schedule II, Civil Procedure Code, 
on the ground thatthe arbitrators have given an 
erroneous decision on a point of law. [p. 645, col, 2-] 

Clanse (c) of paragraph 14, of Schedule II, Civil 
Procedure Code, should be confined to cases like those 
where tho arbitrator perversely and manifestly 
misapplies 2 rule of succession or applies to the 
parties a rule by which they are not bound, Where 
the arbitrator has applied his mind honestly and 
has arrived at a decision to the best of his ability, 
the fact that the Judge might take a different view 
is nota ground for holding that the award is illegal 
on its face. [p. 645, col. 2.] 

Where a reference was made to arbitrators as to 
the right of inheritance of the plaintiff who was 
alleged by defendants to be congenitally blind, and 
the arbitrators awarded to plaintiff a life-interest 
ina fourth share in the properties subject to its 
becoming an absolute interest in case the plaintiff 
married: 

Held, that the award was not liable to be set aside 
under paragraph 14(c) of Schedule II, Civil Pro- 
cedure Code. |p. 645, col. 2.] 


Second appeal against the decree of the 
Court of the Additional Temporary Snub- 
ordinate Judge, Rajahmundry, in Appeal 
Suit No. 4 of 1916, preferred against that 
of the Court of the Additional District 
Munsif, Amalapuram, in Original Suit 
No. 245 of 1912. 

Mr. B. Narasimha Row, for the Appellant. 

Mr. P. Somasundaram, for the Respond- 
ents. 

JUDGMENT.— Plaintif sues fora share 
in the family properties. The defense is 
that he was born blind and that consequent- 
ly he is not entitled to any share under 
the Hindu Law. A number ofissnes were 
raised, including the one on the question 
whether the plaintiff was congenitally blind. 
After the settlement of issues the parties 
agreed to refer the disputes to certain 
arbitiatcre. The agreement to refer is 


very general in its terms and apparently 
all questions of fact and law were referred to 
arbitrators. Upon the reference the arbi- 
trators decided that the plaintiff was 
entitled to a life-interest ina fourth share 
in the properties subject to its becoming 
an absolute interest in ocase the plaintiff 
married. 

On the submission of this award objections 
were taken by the plaintiff, on the ground 
that it was illegal on the face of it and 
the Court should not accept it. Both the 
Courts below have upheld this contention 
and have set aside the award. 

In second appeal the learned Vakils have 
argued the case very elaborately; we have 
come to the conclusion that the Courts below 
are wrong. 

Section 14 of the Second Schedule to the 
Civil Procedure Code sets out the grounds 
on which an award may be set aside; clause 
(a) refers to the arbitrators not deciding 
what has been referred to them and to 
deciding matters not within their jurisdic- 
tion; clause (b) refers to an indefinite award; 
and clause (e) to an award whose illegality 
is patent upon the face of it. 

In the present case the complaint is 
that the award is illegal as it apparent- 
ly proseeded on the ground that the 
plaintiff, though not born blind, is not 
entitled tọ hig-full rights in the family. It 
may be observed in passing that the 
rights of the plaintiff were not beyond 
question until the recent decision of the 
Judicial Committee in Musammat Gunjeshwar 
Kunwar v. Durga Prashad Singh (1). The 
arbitrators were of opinion, whether rightly 
or wrongly, that the plaintiff should not 
have anything more than a life-interest in 
the properties. Now the point is whether 
this conclusion is so patently illegal as 
to come within the mischief of clause (c) 
of section 14. 

A large number of English decisions 
were quoted by Mr. Somasundaram for 
the respondents. They all assume that 
where an error of Jaw appears on the face 
of ihe award the error can be remedied by 
Courts. The various dicta to be found on 
the subject all refer to the désision in 


(1) 42 Ind. Cas, 849; 22 M. L. T. 403; 220. W. N. 
74 26 C. L. J. 557; 16 A. L. 3.1; 84 M.L, J. 3; 20 
Bem. L. R. 38; (1918) M. W, N. 16; 7 Ly ivy, 04; 4 P, 
L. W. J; 45 0, 17 (P. 0.). 
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Hodgkinson v. Fernie (2) as first enunciating 
this proposition. On examining that case 
we find this statement of the law in the judg- 
ment of Wallis, J., one of the ablest Common 
Law Judges of his time. If we may say 
so’ with respect, we share the doubt ex- 
pressed by the learned Judge regarding 
the practicability and the soundness of enforo- 
ing the anoient principle réferred to by him, 
Moreover the later decisions to which we 
shall presently referand the Civil Procedure 
Code do not appear fo have accepted the 
proposition that an erroneous view of law 
appearing on the face of the award vitiates 
it. 

In King and Duveen, In re (8) Channel, J, 
said that if, on aquestion of law referred to 
the decision of an arbitrator he has given 
an erroneous decision, it should not. be 
questioned by the Court. In Muhammad Newaz 
Khan v. Alam Khan (4) the Judicial Com- 
mittee have laid down the same principle. 
In Ghulam Khan v. Muhammad Bassan (5) 
they say expressly that an arbitrator has 
jurisdiction to decide both on facts and on 
law and that the Courts have no right to 
sit in judgment over his views. In Adams 
v. Great North of Scotland Railway Co. (6) 
the same view was held, see also Dinabandhu 
Jana v. Ohintamoni Jana (7), As regards the 
decision in Birtish Westinghouse Electric and 
Manufacturing Oo. v. Underground Electric 
Railways Oo. (8) what wassaid by Lord 
Haldane in the House of Lords was 
that, if the result of an arbitration was 
induced by a wrong direction as to law 
given by a Court, the Appellate Court is 
not powerless and the Court below is sot 
entitled to shelter itself under the award. 
It is true that the decision of .a Division 


(2) (187) 3 0. B. (x. s.) 189; 27 L. J. C. P, 66; 6 
W.R, 181; 140 E. R. 112% 8 Jur, (x. s.) 818; 111 R. 


R, 614. 
(3) (1918) 2 K. B. 32; 82 L. J, K. B. 733; 108 L. T. 
844 


(4) 18 C. 414; 18 I. A. 73; 15 Ind, Jur. 284;6 Sar. 
P.O. J. 26; 70 P. R. 1891; 9 Ind, Dec. (N. s.) 276 


P. C.). 
(5) 29 C. 164; 60. W. N., 226; 29 I. A. 51; 12M. L. J. 
77; 4 Bom. L. R. 161; 8 Sar. P. O. J. 154; 25 P. R. 
1902 (P. C:). 
(6) (1891) A. 0. 41. 
(7) 26 Ind, Cas, 697; 19 C. W. N. 
(8) (1912) A. 0. 673; 81 L. J. K. 
25; 568. J. 734, : 
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Bench in Landauer v. Asser (9) supports 
the contention of the learned Vakil for 
the respondents. But that coase stands 
by itself and, although there are dicta of a 
very general character in the English reports, 
in no case except in the case in 
Landauer vy. Asser (9) was an award set aside 
on the ground that the arbitrator had 
given an erroneous decision on law. ` 

Coming to the Civil Prosedure Code we 
think that clause (e) of section 14 should 
be sonfined to cases like those. where the 
arbitrator perversely and manifestly mis- 
applies a rule of successsion or applies to 
the parties a rule by which they are not 
bound ; we are not to be supposed to have 
exhausted the category of the cases which may 
come under the clause, but we do think 
that where the arbitrator has applied his 
mind honestly and has arrived ata decision 
to the best of his abilitly, the fact that a 
Judge might take a different view is not 
a ground for holding that the award is 
illegal on its fase. We must reverse the 
decrees of the Courts below and remand the 
suit to the Court of first instance for its being 
heard on the other objections taken to the 
award, 

Costs will abide the result. 

Appeal allowed: 
Case remanded. 


M.C.P. 
(9) (1905) 2 K, B. 184; 74 L. J. K. B. 659; 93 L. T, 
20; 53 W. R. 584; 10 Com, Cas. 265; 21 T. L. R, 429. . 





CALCUTTA HIGH COURT. 

Rore Nisi No. 732 or 1917. 
February 11, 1918, 
Present:—Mr. Justice Teunon and Mr. 
Justice Newbould. 

Rant ANHAYESWARI DEBI—Patntire 
— PETITIONER 
versus 
MATU SHIKKE AND anotHer—Derenpanrs 


— Opposite PARTIES. 

Provincial Small Causzs Courts Act (IX of 1887), s. 
23—Transfer of suit of Small Cause Court nature to 
ordinary jurisdiction of Munsif—Appeal—Remand, 
order of, for taking evidence for elucidation of obsolete 
or provincial expression, validity of, 
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A suit for the recovery of damages for the appros 
priation of a jack tree was instituted by a landlord 
against his tenant on the Small Cause Court side 
of a Munsif’s Court invested with Small Cause 
Court jurisdiction. The Munsif transferred the suit 
to his ordinary jurisdiction, on the ground that it 
involved questions of custom and title to immoveable 
property, and after taking evidence under the 
ordinary procedure made a decree in favour of the 
plaintiff. On appeal an objection was taken that as 
the suit was triable by a Court of Small Causes 
the appeal was incompetent. This objection was 


overruled: 


Held, that though the procedure which the Munsif 
followed in transferring the suit to his ordinary 
jurisdiction was not strictly in conformity with the 
language of section 23 of the Provincial Small 
Causes Courts Act, yet his order of transfer might be 
regarded as an order made under section 22 of 
the Act, so that his decision was a decision by a 
Court having jurisdiction to determine questions of 
title and was, therefore, open to appeal. [p. 646, col. 
2; p. 646, col, J.] 

A suit can be remanded by an Appellate Court for 
the purpose of taking evidence in order to elucidate 
the meaning of an obsolete or provincial expression. 
[p. 647, col. 2.] 


Rule against the order of the Special Sub- 
ordinate Judge, Assam Valley Districts. 

Babus Dwarka Nath Chakrabarti and Purna 
Chandra Roy, for the Petitioner. 

Babus Sarat Ohandra Rey Chowdhury and 
Satya Charan Sinha, forthe Opposite Party. 

JUDGMENT.—This Rule is directed 
against an order by which the Subordinate 
Judge of the Assam Valley Districts in an 
appeal to his Court has directed the 
taking by the Court of first instance an 
additional evidence. 

It appears that the suit in question, 
which was one for the recovery of damages 
for the appropriation of a jack tree, was 
originally instituted in the Conrt of 
the Munsif at Goalpara, the said Munsif 
being invested under section 25 of the 
Bengal, Agra and Assam Civil Courts Act, 
1887, with the jurisdiction of a Judge of 
a Court of Small Causes for the trial of 
suits cognizable by such Courts up to the 
value not exceeding Rs. 100. Tbe suit 
was institnted on what is spoken of as 
the Small Cause Court side of his Court 
on the Ist August. When the written 
statement of the defendants-tenants was 
filed, it appeared to the learned Munsif 
that the case was one which involved 
the question of custom and title to 
immoveable property. He thereupon on 
the 14th September 1914 made the follow- 
ing orders;— This case should be heard 
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under the regular procedure and transferred 
to the Munsif,”’ and his next following 
order is, “the oase transferred to the 
Munsif.’ He then proceeded to take 
evidence under the ordinary procedure and 
finally made a decree in favour of the 
plaintiff for a sum of Rs. 10. Against 
that decision the tenants-defendants 
preferred an appeal to the Judge of the 
Assam Valley Districts, and that appeal 
finally came on for hearing before the 
Subordinate Judge to whom we have already 
referred. In his Court a preliminary 
objection was taken that the suit being 
one of a Small Cause Court nature no 
appeal lay to his Court. By his order 
dated the 7th December 1916 that objec- 
tion was overruled by the learned Sub- 
ordinate Judge, who eventually onthe 7th 
July 1917 made the order of remand or 
rather the direction for the taking of 
further evidence of which we have already 
made mention, The present application of 
the plaintiff, who is the petitioner before 
us, is really directed against both those 
orders. 

The contention before us is that the 
learned Subordinate Judge should have held 
that inasmuch as the suit was one of 
Small Cause Court nature, he should have 
on that ground dismissed the appeal which 
had been preferred to his Court. This is 
the question which in this Rule we have 
to deside, and inasmuch as it is not 
and cannot be disputed that the case as 
instituted was one of Small Cause Court 
nature, the question before us really is 
whether the Munsif’s orders of the 14th 
September 1914 are to be regarded as an 
order made under section 23 of the 
Provincial Small Causes Courts Act, and is 
the acceptance of a plaint presented under 
that section to him in his character as 
Munsif and, therefore, as a Court having 
jurisdiction to determine questions of title. 
Obviously tbe procedure which he followed 
was not strictly in conformity with the 
language of section 23. But from the 
judgment of the learned Munsif we find 
that his order was made in the presence 
and at the instance of both parties. That 
being so, when after that order made at 
the instance of both parties the plaint was 
transferred to and accepted by the Munsif and 
the trial proceeded in his Court, we are of 
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opinion that we should agree with the 
` Subordinate Judge in holding that the 
order was one in effect made under the 
provisions of sestion 23 of the Small Causes 
Courts Act, and that the order was followed 
by the presentation of the plaint to and 
its acceptance by a Court haying jurisdiction 
to determine title. 

. It is, however, contended further that after 
the close of the hearing and before the 
delivery of judgment the tenants-defend- 
ants themselves presented a petition toa 
the Munsif to the effect that the suit 
was one triable by the Court of Small 
Causes, that the plaint had not been 
returned to the plaintiff in the manner 
provided by section 23° of the Small 
Causes Courts Act and praying that that 
course should then be followed and the 
suit practically re-heard de novo. The Munsif 
did not accede to that prayer, but at the 
same time in his judgment gave expression 
to the opinion that the jurisdiction of the 
Court had not been affected and that 
leaving out of consideration the order in 
question, it might be held that the suit 
was still triable as a Small Cause Court 
suit, with only this. exception that the 
evidence had been recorded at length and 
not in the summary way. But we are not 
able to agree with the Munsif in that 
view. The plaint having been accepted 
as a plaint properly presented to the 
Munsif and having been tried out as a 
title suit, he could not at the close of 
the hearing turn round and say that he 
was in effect exercising the jurisdiction of a 
Small Cause Court Judge. Bunt it is argued 
that this petition should be treated as 
creating an estoppel in favour of the 
plaintiff and should have been treated by 
the Subordinate Judge and should be 
treated by us as creating a bar to the 
presentation and the hearing of the appeal 
in the Court of the Subordinate Judge. 
To that view also we are unable to accede. 
The Mnnsif in effect did not grant the 
prayer of the  tenants-defendants and 
hence the doctrine of estoppel can have 
no application. 

With regard to the merits of the order 
of remand the appeal being competent, 
only one question’ has been raised before 
us. The evidence now to be adduced is 
to be taken in order to elugidate the 
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meaning of an obsolete or provincial 
expression, To the taking of such evidence, 
having regard to the provisions of section 
98 of the Evidence Act, there san of 
course be no objection. But it is said 
that while in the first Court the tenants- 
defendants relied upon evidence of custom, 
they now seek to shift their ground to 
base their defence upon grant. It is not, 
however, necessary for us to decide that 
point at this stage. In so far as we 
understand the judgment of the Subordi- 
nate Judge leading up to his order of 
remand, he treats the document as one 
which, if the meaning of the expression in 
question can be elucidated, may be used 
as evidence corroborating the other evidence 
of oustom adduced in the first Court by 
the tenants-defendants. This is, however, 
as we have already said a question which 
we really need not deside at this stage. 
It may be more appropriately considered 
and decided after the final decision of the 
appeal by the learned Subordinate Judge. 

For the reasons we ‘have given we 
discharge this Rule. The opposite party 
is entitled to his costs, which we assess at 
three gold mohurs. 

Rule discharged. 


PUNJAB CHIEF COURT. 
MISOELLANEOUS First Crym Appear No, 2281 
or 1917. 

March 5, 1918. 

Present: —Mc. Justice Soott-S mith. 
ALLAH DIN—Ptatstirs — APPELLANT 

; VETSUS 
Musammat BADSHAH BEGAM AND OTHERS 
—DEFENDANTS—RESPONDENTS, ` 

Civil Procedure Code (Act V of 1908), Sch. I, 
paras. 17, 20, 21, scope and applicability of—Appli- 
cation to file award made before delivery of award 
-—Order, whether appealable—Material irregularity in 
proceedings of arbitrators—Revision. 

Paragraph 20 of Schedule [I of the Civil Pro- 
cedure Code presoribes the procedure to be followed 
in respect of an application for filing an award which 
has already been made without the intervention of 
the Court, and does not apply to a case where up to 
the date of filing of the application the arbitrator: 
have not made their award. [p. 648, col, 2.) 
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Where, therefore, tho parties to a dispute entered 
into an agreement to refer it to arbitration and 
after the commencement of proceedings by the arbi- 
trators but before the delivery of any award, the 
plaintiff made an application under paragraphs 17, 20 
and 21 of the Second Schedule to the Civil Procedure 
Code, whereupon the Court made an order direct- 
ing the award to be filed in Court: 

. Held, that the order was not one under para- 
graphs 20 and 21 and was not, therefore, appealable. 

A revision lies against a decree based upon an 
arbitration award on the ground of material irregu- 
larity, but that material irregularity must have refer- 
ence to the proceedings of the lower Court and not 


to those of the arbitrators. 
Sita Ram v. Dhani Ram, 92 P. R. 1903; 35 P. L. R. 


1904, followed, 

Miscellaneous first appeal from the order 
of the Senior Subordinate Judge, Lahore, 
dated the 27th June 1917, diresting the award 
of the arbitrators to be fled in Court under 
paragraphs 20 and 21 of the Second Sohedule, 
Civil Procedure Code. 

Mr. Abdul Rashid, for the Hon’ble Mr, 
Muhammad Shafi, for the Appellant. 

Bakhshi Tek Chand, for the Respondents. 


JUDGMENT.—This appeal was filed 
as onefrom an order directing an award 
to be filed in Court under paragraphs 20 
and 21 of the Second Sshedule, Civil Pro- 
cedure Code. Bakhshi Tek Chand on 
behalf of the respondents raises a pre- 
liminary objection that no appeal lies as 
the order appealed from is not one under 
the aforesaid paragraphs of the Second 
Schedule. On the Ist of June 1915 the 
parties entered into an agreement to refer 
the matters in dispute between them to 
arbitration. The arbitrators are said to 
have begun their proceedings, but admittedly 
when the present application was made on 
the 21st March 1917 no award had yet 
been made. The plaintiff then applied that 
under paragraphs 17, 20 and 21 of the 
Second Schedule to the Civil Procedure 
Code the arbitrators and the umpire should 
be required to file the agreement in Court 
and then to file their award in Court and 
that a decree be passed in accordance with 
the said award. On the 24th April 1917 
the Court ordered the agreement to be filed 
and referred the matters in dispute to the 
arbitrators, who were required to file their 
award on the 2nd May 1917. The award 
was filed on the 2nd May and thereafter 
the Crurf, after disposing of the objections 
filed by the plaintiff-appellant, passed a 
decree in accordance with the award, In 
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Civil Appeal No. 2036 of 1917 decided by 
Shadi Lal, J., on the 26th February 191€ it 
was held in a similar case to the present 
that no appeal lay. In that case also it 
was common ground that up to the date of 
filing of tbe application the arbitrators 
had not made their award and the Judge 
held that, that being the case, paragraph 20 
of the Second Schedule was wholly in- 
applicable as it presoribed the procedure 
to be followed in respect of an application 
for filing an award whieh had already been 
made without the intervention of the Court. 
In the present case also no award had been 
made at thetime when the application of 
the 24th March 1917 was made to the 
Court, and, therefore, that application cannot 
be considered as one under paragraph 20 
of the Sesond Schedule but must be con- 
sidered as one under paragraph 17 thereof,- 
1, therefore, hold that no appeal lies in the 
present case. 

Mr. Abdul Rashid asks that the appeal 
may be treated as an _ application for 
revision, He admits, however, that he 
cannot point to any error in the procedure 
of the Court but mersly to errors in the 
procedure of the arbitrators. In Sita Ram 
v. Dhani Ram (1) it was held that although 
a revision lies against a decree based upon 
an arbitration award on the ground of 
material irregularity, yet that material 
irregularity must have reference to the 
proceedings of the lower Court and not to 
those of the arbitrators. Now it is admitted 
that in the present case the lower Court 
has followed the correct procedure. It 
follows, therefore, that there is no ground 
for revision, 

The appeal is accordingly dismissed with 


costs. 
Appeal dismissed, 


(1) 92 P. R. 1903; 35 P. L. R. 1904, 
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. MADRAS HIGH COURT. 
Seconp Civin ArpgeaL No. 1531 or 1916. 
November 28, 1917, 
Precent:—Mr. Justice Seshagiri Aiyar and 
Mr, Justice Napier. 
RAMASWAMI REDDI—~Pcaintizrr— 
APPELLANT 
VETEUS 


GENGA REDDI AND OTHERS-— DEFENDANTS 


; —RESPONDENTS, 

Civil Procedure Code (Act V of 1908), O. VI, r. 17 
—Amendment of pleadings—Discretisn of Court, 
principles governing. 

Amendments of pleadings should be allowed when 
asked for by a party, provided the opposite party 
is not taken by surprise or precluded from adducing 
evidence or raising the necessary issues. Where, 
however, a party is agitating only a technical claim 
or the character of the suit is likely to be altered or 
. where there is inordinate delay in asking for amend- 
ment, the Court would be justified in refusing to 
grantanamendment. The main considerations to be 
borne in mind are that multiplicity of suits should 
be avoided and the interests of substantial justice 
should be advanced. [p. 649, col. 2; p. 650, col. 1.j 

Weldon v. Neal, (1887) 19 Q. B. D. 394; 56 L.J. 
. Q. B. 621; 35 W. R. 820, Kumara Venkata Perumal 
Raja Bahadur Varu v. Velayuda Redai, 24 Ind. Cas, 
195; 27 M. L. J. 25, distinguished. 

Plaintiff sued for recovery of 2 outof 5 shares in 
one plot or in the alternative 2 out of 12 shares in 
that and another plot. Mesne profits were reserved 
for a separate action. The trial Court decreed only 
the first prayer, but on appeal the District Judge 
granted the second prayer. Before the appeal was 
heard, plaintiff had filed a suit to recover mesne profits 
in respect of the property decreed to him, After the 
disposal of the appeal, he applied for amendment of 
the plaint by substituting a claim for mesne profits 
of 2 out of 19 ehares in both plots: 

Heid, that the amendment should be allowed, [p. 
649, col. 2.] 


Second appeal against the decree of the 
Court of the District Court, Chingleput, in 
Appeal Suit No. 214 0f 1915, preferred against 
the decree of the Court of the Principal 
District Munsif, Chingleput, in Original Suit 
No. 791 of 1913. 

Mr. C. Navrasimhachariar, for the Appel- 
lant. 

Mr. T. M. Krishnaswami Atyar, for the 
Respondents. 


JUDGMENT.—The present plaintiff first 
brought a suit against the defendants to 
recover 2 out of 5 shares in one plot of 
property. He also asked in the alternative 
that he should be given 2 ont of 12 shares 
in thatand another plot of property. The 
District Munsif gave bim a decree for 2 
out of 5 shares in the first plot. There- 
upon the defendant preferred an appeal to 
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the District Court. Before the appeal was 
heard, the plaintiff sued to recover mesne 
profits in respect of the property decreed 
to him by the District Munsif, as he kad 
reserved his right to sue for such mesne 
profits. In appeal, the District Judge 
modified the decree of the Munsif and gave 
the plaintiff 2 ont of 12 shares in both 
the plots. Thereupon the plaintiff presented 
a petition to the District Munsif to allow 
bhim to amend the plaint by inserting a 
claim for mesne profits on 2 ont of 12 
shares in both the plots. This amend. 
ment was disallowed by the District 
Munsif, as he held that the nature of the 
amendment was such as to change the 
character of the suit. His view was upheld 
in appeal; and this second appeal has been 
preferred against that judgment. We are 
unable to agree with the Courts below. 

We agree with the statement of law 
contained in the judgment of Oldfield and 
Krishnan, JJ., reported as Gatigantt Sub. 
barayudu v, Arumilli Surayya (1), where 
they point out that, on a question of the 
propriety of ailowing amendments, each 
case will have to be desided on the fasts 
presented to the Court. In the present 
case, the amendment prayed for will not 
alter the nature of the suit, nor will there 
be an addition of a new sause of action, 
The principle to bs borne in mind by Courts 
below is, that, provided the opposite party 
is not taken by surprise, nor precluded 
from adducing evidence nor from raising 
the necessary issues, the amendment should 
ordinarily be allowed. In the present case, 
en the date of the application for amend- 
ment, the suit was at thevery initial stage 
of the proceedings. No issue had been 
raised and no evidence had been let in, 
and, therefore, the District Munsif ought, 
in the circumstances, to have allowed the 
amendment. At the same time, we wish 
to point out that where the plaintiff ig 
agitating only a technical claim or where 
the character of the suit is likely to be 
altered, or where there has been an ine 
ordinate delay in asking for amendment, 
the Court will be justified in refusing to 
grant an amendment. The main considera: 
tions to be borne in mind are that multi- 
plicity of suits should be avoided and the 


(1) 37 Ind, Cas, 914, 
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interests of substantial justice should be 
advanced, 

As regards the oases quoted at the Bar, 
Mr. Krishnaswami Aiyar strongly relied 
npon the observation of Lord Esher in 
Weldon v. Neal (2). In that case, the 
amendment necessitated the adding of a new 
cause of action, as was pointed ont by the 
learned Master of the Rolls. Moreover, it has 
to be borne in mind that in England 
pleadings are drafted with greater care 
than in this country. In an early case 
before the Judicial Committee of the Privy 
Counsil reported as Mohununud Zahoor Ali 
Khan v. Musammat Thakooranee Rutta Koer 
(3), ib was pointed out that Courts should 
have regard to the loose way in which 
pleadings are prepared in India, and should, 
as far as possible, allow amendment of the 
pleadings, in order to avoid a claim being 
barred by the Statute of Limitation. This 
is quite consistent with the view taken in 
Weldon v. Neal (2), and we are certainly bound 
to follow this distum of the Judisial 
Committee in preference to the decision 
of the Master of the Rolls in Weldon v. 
Neal (2). 

Mr. Krishnaswami Aiyar also relied upon 
certain observations of the present learned 
Chief Justice in Kumara Venkata Perumal 
Raja Bahadur Varu v, Velayuda Reddi (4). If 
we may say so with respect, upon the facts 
presented to the 
would not have been prepared to allow the 
amendment. In that case an attempt was 
made to get property not included in the 
application to be sold after 12 years from the 
date of the presentation of the first application. 
That was a case of gross carelessness and of 
preat delay. Therefore the observations in 
Kumara Venkata Perumal Raja Bahadur 
Varu v. Velayuda Reddi (4) do not con- 
clude this case, On the other hand, in that 
same case, Mr. Justice Sadasiva Aiyar took 
a different view of rule 17 of Order VI, Civil 
Procedure Code. In Varadiah v. Raja 
Kumara Venkata Perumal (5) the same 
learned Judge was a party to allowing 


(2) (1887) 19 Q. B. D. 894; 56 L, J. Q. B. 621; 35 
W. B. 820. 


(3) 11 M. I A. 468; 9 W. R. P. O. 9; 2 Suth. P.O. J. 
107; 2 Sar. P. C. J. 320; 20 E. R. 177. 

(4) 24 Ind. Cas. 195; 27 M. L. J. 25. 

(5) 21 Ind. Cas. 782; 26 M. L.J, 83; 14 M. L. T. 
530; (1914) M. W. N, 157, 
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amendment under similar cireumstanses. A 
case almost on all fours with the present 
case is Sevugan Ohetty v. Krishna Atyangar 
(6), where Benson and Spencer, JJ., allowed 
an amendment on grounds similar to the 
present case. This case was commented 
on by Oldfield and Krishnan, Jd., in Gati- 
ganti Subbarayudu v, Arumillé Surayya (1), 
but they did not disapprove of the decision, 
although they pointed out that it was a 
case which had reached the high water 
mark in respect of allowing amendments, 
In the case before them, the learned Judges 
pointed out that the amendment sought 
for would not only change the nature of 
the suit, but would be diametrically opposed 
to if as originally presented, and that there 
was great delay in the presentation of the 
application for amendment. We think, in 
the vircumstances of this case and having 
regard to the facts that the case of the 
defendants would not be changed and that 
there has been no delay in the present- 
ation of the application for amendment, 
the Courts below should have allowed the 
amendment of the plaint. 

We, therefore, reverse the decrees of the 
Courts below, and grant the plaintiff libərty 
to amend the plaint. It was due to the 
precipitate action of the plaintiff.that there 
was necessity for this amendment, and in the 
circumstances, we think he should be directed 
to pay the costs of the respondents hither- 
to incurred in all the Courts. Further 
eosts will be provided for in the revised 
decree. 

M. C., P. 

l Appeal allowed. 


(6) 13 Ind. 268; 36 M. 378; 10 M. L. T. 557; 22 M. 
L. J. 189. 


_ PATNA HIGH COURT. 
Sroonp Civit Appeat No, 735 or 1917. 
April 17, 1918. 

Iresent:~— Justice Sir Ali Imam, Kr. 
DHURI PATA K— PLAINTIFF-—- 
APPELLANT e 
VETSUS 
TIMAL SINGH AND OTRERS— 


DEFENDANTS— RESPONDENTS. 
Civil Procedure Code (Act F of 1908), O. XXXIV, 7, 
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MOHIM CHANDRA PAL v, 


i — Redemption sutt—-Suit withdrawn as against one 
of several mortgagees-—Maintainability of suit. 

Where in a redemption suit the plaintiff with- 
draws his claim as against one of the mortgagees, the 
suit should be dismissed for non-joinder of necessary 
parties, 


Appeal from a decision of the Subordi- 
nate Judge, Chapra, dated the 29th March 
1917, 


Mr. Parmeshwar Dayal, for the Appel- 
lant. 

Mr. B. N. Mitter, for the Respond- 
ents, 


JUDGMENT. acts plaintiff! instituted 
this suit for the redemption of a holding 
measuring 1 bigha 2 cottas 17 dhurs of 
land that was originally the holding of 
one Bhikari Kuarmi, who had admittedly 
“ mortgaged it to defendants Nos. 1 and 2 and 
also to one Jagdish Singh, who was a 
defendant in the suit but against whom 
the plaintiff did not proceed having with- 
drawn his suit against him. The Maunsif 
decreed the suit but the Subordinate Judge 
reversed the desision of the Munsif and 
has dismissed the suit. This appeal is 
from the decision of the learned Subordinate 
Judge. 

It appears that there had been a previous 
suit for declaration of title and recovery 
of possession between the plaintiff and the 
defendants Nos. 1 and 2 and also Jagdish 
in respect of the land in suit. The Munsif 
relied on the decision given in that case 
and. held that the title of the plaintiff 
to the holding in question was declared 
in the previous suit and that the desision 
of that case operated as res judicata in the 
present one on the question of the plaintifi’s 
title. The learned Subordinate Judge on 
the other hand in his judgment has made 
no reference to the decision in the previous 
case, nor has he dealt with the question 
of res judicata taken ’-up in the judgment 
of the Munsif. He has rested his desision 
on the question of title on the point that 
the plaintiff had not acquired the equity 
of redemption in respect of this holding, 
because there was .no such transfer to 
him by a registered instrument. The appeal, 
however, is concluded on the question of 
the defeet of parties. Under Order XAXIV, 
rule 1, if was incumbent on the plaintiff 
to implead Jagdish in this case, but it 
appears that be withdrew his suit against 
Jagdish. This is not permissible to him 
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and the lower Appellate Court was right 
in holding that the Munsif was wrong in 
passing a decree for redemption in the 
absence of defendant No. 3. This aspect 
of the case should have been suffisient for 
the lower Appellate Court to have given 
his decision in reversing the judgment and 
decree of the Munsif. I agree with the 
lower Appellate Court in the view that 
the absence of Jagdish from the present 
case is a sufficient defect to set aside the 
judgment and the decree given by the 
Mansif. The point is coneluded by a 
decision of this Court reported as Girwar 


Narain Mahton v. Musammat Makbulunnissa 
(L). The appeal is, therefore, dismissed 
with costa, 


Appeal dismissed. 
(1) 36 Ind, Cas. 542; 1 P. L. J. 468. 


CALCUTTA HIGH COURT. 
AREA From APPELLATE Decres No, 2534 
or 1915. 
March 20, 1918. 
-Mr. Justice Fletcher and Justice 
Sir Shamsul Huda, Kr. 
MOHIM CHANDRA PAL AND: OTHERS— 
Derenpants—APPELLANTS 
Versus 
Maharaja Sır PRADYAT KUMAR 
TAG ORE AND ANOTHER——P LAINTIEFS— 


RESPONDENTS., 

Landlord and tenant — Dow] kabuliyat, construction of 
— Permanent interest, acquisition of ~- Landlord entitled 
to re-enter upon parties fatling to settle rate of rent 
on expiration of temporary term, effect of. 

Where a Dow! Kabuliyat provided inter alia that in 
the event of the landlord and the tenant not being 
able to arrive at a new rate of rent after the 
expiration of the temporary term covered by the 
Dow] Kabuliyat, the landlord would be entitled to take 
possession of the land leased: 

Held, that the provision was absolutely inconsist. 
ent with the fact that the tenant had a permanent 
interest in the land leased. [p. 652, col. 2.] 


Appeal against the decree of the Spesial 
Judge, Mymensingh, dated the 22nd 
May 1915, reversing that of the Assistant - 
Settlement Officer of that district, dated the 
21st September 1914, 


Present:— 


. except 
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. FACTS appear from the judgment. 

Babu Heramta Chandra Guha, for the 
Appellants.—The question for your Lordships’ 
consideration is whether the Dow! Kabuliyat 
is any evidence as to the nature of the 
tenancy. ‘he Record of Rights is in my 
favour, Ihave been recorded as having a 
permanent interest in the land held by 
me. The entry in the Record of Rights must 
be taken to be correct, unless it is proved to 
be incorrect. The entry has not been 
proved to be incorrect by any evidence 
the Dowl Kabuliyat. The word 
“qarasari” does nob mean “temporary” but 
means “roughly.” The term Dow? itself 
means ‘rent roll’ and nothing else. Dowl 
Bandobasto’ means ‘settlement of rent.’ _ 

(Fusrcser, J—Sarasari Dowl Kabuliyat’ 
means temporary settlement of land. So 
your interest cannot be permanent. | 

‘Sarasari? means temporary when it 
refers to settlement of rent. It does not 
mean temporary interest in land, It also 
means ‘roughly.’ See Wilson’s Glossary, 
page 169. 

[Suamson Hop, J.— If your tenure was per- 
manent, you could have given other evidence to 
show that the tenancy was heritable. We 
cannot hold the tenancy to be permanent simp- 
ly on the construction of the Dowl Kabuliyat’, 
the terms ef which are not entirely free 

mbiguity. 
gan Pi saepb the Record of Rights 
there is nothing in your favour to show that 
the tenancy is permanent. | 

A tenancy will be presumed to be perma- 
nent from the circumstances that it descended 
from the father to son and was in the un- 


‘interrupted possession of the tenant for a 


ime. 
a Rash Behari Ghose (with him Babus 
Ram Churn Mitter, Mukundanath Roy and 
Permanand Lahiri), forthe Respondents.—The 
question whether the tenancy in this 
suit is permanent is concluded by the 
decision of this Court reported as Prodyot 
Coomar Tagore vV. Krishnamont Dasya (1), 
where the suit was between the game landlord 
and some other tenants in which Dowl 
Kabuliyat’? in the same terms as here was 
g d. 
ee JUDGMENT. 
TLETOHER, J—This is an appeal by tke 
defendants against the decision of the learned 
(1) 40 Ind. Cas, 618; 21 C. W, N. 809, 
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Special Judge of Mymensingh, dated the 
22nd May 1915, reversing the decision of 
the Assistant Settlement Officer of the same 
place. The proceedings out of which this 
appeal arises were instituted under the 
provisions of section 106 of the Bengal 
Tenancy Ast. In the Record of Rights 
finally published under section 108B of 
the same Act, there was an entry that the 
defendants held a permanent tenure subject 
only to the liability to have the rent 
enhanced, Therefore, the plaintiffs institut- 
ed the present suit under the provisions 
of section 106. The first Court dismissed 
the suit, holding that the tenure was perma- 
nent, not subject to enhancement of rent. 
On appeal, the learned Special Judge has 
reversed that finding. The way that the 
learned Judge bases his judgment is this. 
First of all, the learned Judge holds that, 
apart from certain Dowl Kabuliyats, the 
evidence does not establish that the defend- 
ants have a permanent interest. If that 
is the correct view, of course, there is 
nothing to say. Secondly, the learned Judge 
holds that, if the Dow] is to be the document 
for consideration apart from the other 
evidence, then the Dowl itself shows 
quite clearly that the tenure is not a per- 
manent one. I think that the learned Judge 
is right on the terms of the Dowl. The 
last clause in the document, entitling the 
landlord to take possession in the event 
of the parties not being able to arrive ata 
new rate of rent after the expiration of the 
temporary term covered by the Dowl 
Kabuliyat, is absolutely inconsistent with 
the fact that the tenant has a permanent 
interest. No person having a permanent 
interest would contract that, if he and his 
landlord cannot agree as to what is to be 
the rate of the rent after the term for 
which the rent is settled with the landlord, 
he would forfeit his permanent interest in the 
land. Further, the Dow! Kabuliyat in the pre- 
sent case is substantially in the same terms as 
the Dow] Nabuliyat in the case that was heard 
by another Division Bench of this Coart be- 
tween the same landlord and another tenant, 
namely, the ease of Prodyot OCoomar Tagore v, 
Krishnamont Dasya (1), where “it was 
held that the Dowl Kabuliyat did not confer 
a permanent and heritable interest on the 
tenant. I think the conclusion arrived at 
by the learned Special Judge in the present 
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VADLUR CHINNA NAGI REDDI V, DEVINENI VENKATRAMANIAH, 


correct. The present appeal, 
fails and must be dismissed 


case is 
therefore, 
with costs. 
SaamsuL HUDA, J.—I agree. 
Appeal dismissed, 





MADRAS HIGH COURT. 
Seconp Civic APPRAL No, 1226 or 1916. 
November 21, 1917. 
Present:—Mr. Justice Seshagiri Aiyar 
and Mr. Justice Napier. 
VADLUR CHINNA NAGI REDDY— 
PLAUNTIFF—APPELLANT 
Lersus 
DEVINENI VENKATRAMANIAH anp 
ANOTHER—Derenpants Nos. 1 ann 3 


~—~-RESPONDENTS, 

Madras Revenue Recovery Act (II Mad, of 1864), s. 
59—Sale for dues to Government—Notice, absence of, 
to defaulter, effect of—Irregularity—Ozvil Procedure 
Code (Act V of 1908),s. 115—Suit to set aside sale 
beyond limitation—Proceedings after sale, knowledge of, 
effect of —Estoppel—Hvidence Act (I of 1872), s. 114. 

Failure to serve notice of sale on a defaulter under 
Madras Act II of 1864 does not affect the jurisdiction 
of the Collector to sell the property for arrears due 
to Government. [p. 653, col. 2.] 

Venkata v. Chengadu, 12 M, 168; 4 Ind. Dec. (N. s.) 
467 (F. B.), followed. 

An omission to serve notice will amount to an 
illegality or irregularity in the exercise of jurisdiction 
by the Collector within the meaning of section 116, 
Civil Procedure Code, and would vitiate his proceed- 
ings; but that is not enough to enable the party 
aggrieved to obtain a declaration that the sale is not 
binding on him, if he does not sue within the period 
specified in section 59 of the Act. [p. 664, col. 1.) 

Secretary of State v. Radha Kishore Manikya, 38 Ind. 
Cas. 879; 44 O. 328; 14 A. L. J. 1266; 18 Bom, L. R, 
1027; (1917) M. W. N. 25; 210. W. N. 201; 5 L.W, 
570; 25 0. L. J. 425 (P.C.), Mysore Balakrishna Rao 


v, Secretary of State, 30 Ind. Cas. 355; 39 M, 494,2 L. - 


W. 695; 29M. L J. 276; 18 M. L. T. 151, Dorasamy 
Pillai v. Muthusamy Mooppan, 27 M. 94; 13 M. L. J. 
479 and Zamindar of Ettayapuram v. Sankarappa Red- 
diar, 27 M. 483 (F. B.), distinguished. 

The fact that the sale was without notice will not 
enable the defaulter whose property was sold to 
ignore subsequent proceedings taken to his know. 
ledge as having been taken without jurisdiction, 
[p. 654, col. 2.] 

Purna Chandra Chatterjee v, Dinabandhu Mukerjee, 
64 C, 811;5 0. L.J. 696; 2 M. L. T. 371; 11 0. W. N. 
7656 (F. B.) and Rameswar Singh v. Secretary of State, 
840, 470; 11 ©. W. N. 356; 6 C. La J. 669, distinguish. 
ed. 


Second appeal against the decree of the 
Court of tHe Temporary Subordinatse Judge, 
Bellary, in Appeal Suit No. 87 of 1916, 
preferred against the deoree of the Court of 
the District Munsif, Bellary, in Original 
Suit No, 224 of 1913. 


Messrs. A. Krishnasamy Iyer and K,G. 
Babu Row, for the Appellant. 

Messrs. T, Prakasam, P, Narayan Murthi 
and O. Rama Row, for the Respondent. 

JUDGMENT.—The property in suit be- 
longed to the 2nd defendant. He obtained 
a loan under the Agricultural Improve- 
ments Act from Government in 1597. 
That loan was payable by instalments; 
while some of the instalments still pre- 
mained unpaid, he sold the land to the 
plaintiff in 1902; owing to the default in 
the payment of one of the instalments, 
the land was put up to sale by the Govern. 
ment and was purchased by the ist 
defendant. Plaintiff sues fora declaration 
that the revenue sale is not binding on 
him. I is found that no notice of the 
sale which was held in 1910 was served 
on the 2nd defendant or the plaintiff; 
but that, when the Ist defendant took 
proceedings under Act II of 1864 to 
obtain possession, plaintiff who had notice 
of the application objected to the delivery 
on the ground that the sale was not 
binding on him; this was in November 
1912. The suit was instituted on the 9th 
June 1913, more than six months after 
the order for possession, 

The Subordinate Judge held that the 
sale was invalid, as there was no demand 
on the 2nd defendant to pay the instal. 
ment and also because no notice of the 
sale was served on him. He, however, 
held that as the proceedings to obtain 
possession were taken to the knowledge 
of the plaintiff more than 6 months before 
the suit, the suit was barred by limitation 
under section 59 of Act II of 1864. 

We think he has come to the right 
conclusion. The learned Vakil for the 
appellant contended that the sale was 
without jurisdiction, inasmuch as no notice 
of if was given to the plaintiff. In a very 
similar oase it was held by a Full Bench 
of this Court in Venkata v, Chngadu (1) that 
failure to serve notice did not affect the 
jurisdiction of the Collector to sell the 
property. Under the Revenue Recovery 
Act there are some requisites which go to 
the root of the jurisdiction. As pointed 
out by Muthuswami Aiyar, J., in Venkata v. 
Ohengadu (1), if there are no arrears, or if 


(1) 12 M, 168; 4 Ind. Dec, (nN, s.) 467 (F. B.). 
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the land on which the arrear is due is not 
included in the holding of the alleged 
defaulter, any proceeding taken against such 
a person would be «lira vires. These are the 
essential conditions, compliance with which 
alone can invest the Collector with jurisdic- 
tion to take proceedings under the Act, If 
they are not complied with, the sale would 
be without jurisdiction. There are other 
conditions which the Act enjoins upon the 
Collester which are not conditions precedent. 
‘In conducting the sale certain formalities 
have to be observed. If they are not con- 
formed to, the Collector, fo borrow the lan: 
guage of section 115 of the Code of Civil Pro- 
cedure, will be acting illegally or irregularly 
in the exercise of his jurisdiction. No doubt 
such an illegal exercise of jurisdiction would 
vitiate the proceedings. But that is not 
enough to enable ths plaintiff to obtain 
a declaration that the sale is not binding on 
him, if he does not sue within the 
period fixed by the Act. The proceedings 
taken being intra vires unless the suit is 
brought within 6 months to set the sale aside 
on the ground of irregularity or illegality, the 
plaintiff’s suit will be barred. 

We are unable to agree with Mr. Babu 
Rao that the sale was without jurisdiction, 
because of want of notice. The view taken 
by the Full Bench of this Court in Venkata 
y. Ohengadu (1) is against such contention 
and weare not prepared to hold that that 
case is opposed to any subsequent decision 
of this Court and of the Judicial Committee. 

The case of Secretary of State v. Radha 
Kishore Manikya (2), which was strongly 
relied on, related to the sale of waste 
lands; instead of proclaiming that the waste 
lands were situated in the District A, it was 
proclaimed that they were in District B; and 
when subsequently lands in District A were 
sold under such a proclamation, it was held 
that the sale was without jurisdiction. That 
was a case where the Revenue Officer had no 
jurisdiction to act in respect of the lands in 
District A. He violated the observance of a 
condition precedent, 

In Mysore Balakrishna Rao v. Seeretary of 
State (8) properties belonging to an in- 


(2) 88 Ind. Cas. 879; 44 O. 328; 14 A. L, J. 1205; 
18 Bom. L. R. 1027; (1917) M. W. N. 25; 21 0, W. N. 
291; 6 L. W. 570; 25 Ò. L. J. 425 (P. 0,). 

(3) 30 Ind. Cas, 355; 39 M. 494; 2 L, W. 695; 29 M. 
L. J, 276; 18 M, L. T, 151. 
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dividual were declared to be included in 
a reserved forest without any notice to him. 
Before taking action under the Act, the 
Government was bound to inform the person 
in possession that the property was going to 
be reserved. As regards the cases under 
the Rent Recovery Act in Dorasamy Pillai v, 
Muthusamy Mooppon (4) and Zamindar of 
Ettayapuram v. Sankarappa Reddiar (5), it is 
enough to say that in none of these was it 
held that the proceedings were without 
jurisdiction. 

There is another point on which this appeal 
can be disposed of. Granting that the sale 
was invalid, the plaintiff was aware of the 
procesdings taken under the Act 6 months 
before the suit. Ib cannot be argued that 
the plaintiff was not aggrieved by the step 
taken to obtain possession. It was a step taken 
under colour of the Aci and was calculated 
to injuriously affect the plaintiff's rights. 
The-fact that the sale was witbont notice 
will not enable the plaintiff to ignore sub- 
sequent proceedings taken to his knowledge 
as having been taken withont jurisdiction. 
In this view the decisions in Purna Chandra 
Ohatterjee v. Dinabandhu Mukerjee (6) and 
in Rameswar Singh v. Secretary of State (7) 
are distinguishable from the present oase, 
We think the decision of the Subordinate 
Judge is right and dismiss the second appeal 
with costs. 
M, C. P. Appeal dismissed, 


(4) 27 M. 94; 13 M. L. J. 479, 
9) 27 M. 483 (F. B). 
(6) 34 C. 811; 5 C. L. J, 696; 2 M. L. T. 871; 11 0, 
W. N. 756 (E. B.) 
(7) 34 0. 470; 11 0. W. N. 356; 5 C. L. J, 669. 





NAGPUR JUDICIAL COMMISSIONER’ S 
COURT. 

SEGOND Crvin APPRAL No. 833 or 1914. 
November 29, 1915. 
Present:—Sir Henry Drake Brockman, 
KT., J. O. 

Musammat KAMA AND ANOTHER— 
DEFENDANTS——APPELLAN§S 
versus 
BHAJANLAL CHANTANLAL MINORS, 
THROUGH NEXT FRIEND DAULAT— 


PLAINTIFF-— RESPONDENT, 


0, P. Tenancy Act (XI of 1898), 3 9 
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KAMA UV. BHAJANLAL CHANTANLAL. 
Jurisdiction of Civil Courts--Suit between landlord and 
tenant —Person other than landlord joined as co- 
defendant Venue of case, how tobe determined—TInter- 
pretation of Statutes—Act taking away jurisdiction of 
ordinary Courts. 

An act by which the jurisdiction of the ordinary 
Courts of Judicature is taken away must be construed 
strictly. ; 

Prosunno Coomar Paul Chowdhry v. Koylash 

-Chunder Paul Chowdhry, 8 W, R, 428 abp. 436; B. 
L. R. Sup. Vol. 759, 2 Ind. Jur. (N. s.) 327, followed. 

The policy of the ©. P. Tenancy Act, as 
declared by section 97 of the Act is that all 
questions concerning the right of a tenant as such of 
an agricultural holding which arise out of the 
relationship of tenant and landlord should, except so 
far as appeals are concerned, be tried by a Judge 
who is also a Revenue Officer. 

The more fact that some one who is not a landlord 
is joined as a co-defendant in a suit between a 
landlord and tenant does not take away the opera- 
tion of section 97 of the O. P. Tenancy Act and 
such a suit is triable only by a Judge who is also a 
‘Revenue Officer. 

Tarapat Ojha v. Ram Ratan Kuar, 15 A. 387; A. W, 
N. (1898) 164; 7 Ind. Dos. (N. s.) 967, followed. 

The venue of a case must be determined by the 
nature of the claim as laid, and not by the nature of 
the defence set up. 

Appeal from a decree of the Court of the 
District Judge, Bhandara, dated the llth 
September 1914. 

Mr. S, K. Barlinge, for the Appellants. 

Mr. S. Y. Deshmukh, for the Respondents. 

JUDGMENT.—I am clearly of opinion 
that this second appeal must succeed on 
the short point that the suit is one between 
‘landlord and tenant as such and, therefore, 
should not have been tried by an ordinary 
Civil Court. 

The plaint alleges that the plaintiffs 
‘have been the ordinary tenants of the land 
in dispute since 1906-07, their landlord being 
-Musammat Kama (defendant No. 1); that in 
1910 Sonba (defendant No. 2) sued Musammat 
‘Kama for possession and obtained a decree as 
the outcome of a compromise; that the 
plaintiffs objected to being dispossessed in 
favour of Sonba, but their objection was 
dismissed on the ground that they had not 
‘in fact been ousted; and that subsequently 
both the defendants ejected them from 
the land. Sonba’s defense was that he is ocou- 
‘panoy tenant of the land which is in the patit 
‘of Musammat Kama’s co-widow Musammat 
‘Rakhu and that he let it to Rakbu in 
“1906 on odndition that she would vacate 
‘on demand. He was supported by the other 
‘defendant: in faot they filed a joint written 
statement at a late stage of the ease, It 
is, however, unnecessary to sonsider the 
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nature of the defence set up. The venue 
in a case is determined by the nature of the 
claim as laid: see Ganpat v. Trimbak (1) 
and compare Bhanya v. Nara (2) and 
Musammat Durbasa v. Khulak Singh (8). 

It is urged for the plaintiffs, who are 
the respondents in this Court, that the 
principal defendant is Sonba,« Musammat 
Kama being added pro forma. This contention, 
however, is not borne out by the plaint, 
in which possession and damages alike 
are claimed from both defendants. The 


_pohey of the Tenancy Act as declared in 


section 97 is that all questions concerning 
the right of a tenant, as such, of an 
agricultural holding which arise out of the 
relationship of tenant and landlord should, 
except so far as appeals are concerned, 
be tried by a Judge who is also a Raevenne 
Officer. To hold that the section is in- 
operative where some one other than the 
landlord is joined as a co-defendant, would 
make evasion of the law a simple matter. 
An act by which the jurisdiction of the 
ordinary Courts of Judicature is taken 
away must be construed striatly, as laid 
down in Prosunno Ooomar Paul Chowdhry 
y. Koylash Ohunder Paul Ohowdhry 
(4), but the view I have expressed is in 
no way incompatible with the grammatical 
interpretation of section 97, and a similar 
one was taken by the Full Bench in 
Tarapat Ojha v. Ram Ratan Kuar (5) of the 
analogous provisions of the N.W. P. 
Revenue Act, 1851. 

The decrees of the lower Court are set 
aside and the plaint will now be returned 
to the plaintiffs for presentation to a 
Judge, who is also a Revenue Officer and 
has jurisdiction to hear a suit to recover 


‘possession of land from which a tenant 


has illegally been ejected by the landlord. 
The point on which the plaintiffs susceed 
in this Court having been taken here for 
the first time, I direct that all costs hither- 
to incurred except the Court-fee on the 
plaint be borne by the parties respectively 
incurring them, 
Decrees set aside, 


(1) 19 Ind. Cas. 759; 9 N. L, R. 54 at p. 61, 

(2) 31 Ind. Cas. 5; 11 N. L. R. 160. 

(8) 4N. L. R. 63. 

(4) 8 W. R. 428 at p. 486; B. L. R. Sup, Vol. 759; 2 
Ind. Jur, (N. s.) 327, 

(5) 15 A. 357; A. W. N. (1893) 164; 7 Ind, Dec 
(x. s.) 967. 
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ELEDATH THAVAZHI V, ELIANGATTIL SANKARA YALIA, 


' MADRAS HIGH COURT, 
Seconp Civit APPrAL No. 1748 or 1916, 
November 29, 1917. 

Present: ~Mr. Justice Seshagiri Atyar and 
Mr. Justice Napier. 
ELEDATH THAVAZHI, Karnavan 
AND Manager KUNHUNNI MENON— 
Derenpant No, 2—APPELLANT 
Lersus 
ELIANGATTIL SANKARA VALIA 

RAJAH AVARGAL, STYLED 
VANNILASSERI UTAYA KANDAN 
THEVA AND SNOTHER—PLAINTIFF AND 


Derenpant No. 1—Resronpents, 

Evidence Act (I of 1872), s, 116—Hstoppel—Land- 
lord and 'tenant— Qrant of patta to tenant by Govern- 
ment, effect of —Adverse possession, claim of—Limita- 
tion Act (IX of 1908), Sch. I, Art. 144, 

Where the relationship of landlord and tenant has 
once been created, it cannot be terminated by any 
adverse action taken against the landlord by a third 
party, whether that party be the Government or 
some other rival claimant, and the tenant will 
still be estopped from denying the landlord’s title. 

[p. 657, col. 1.]} 
` Ammu Ammal v, Puthiaparambath Moidin, 43 Ind, 
Cas. 677; (1918) M. W. N. 88, followed. 

Hattikudur Narain Rao v. Andar Sayad Abbas 
Sahib, 27 Ind. Cas. 785; 28 M. L. J. 44 and Ammu v. 
Ramakrishna Sastri, 2 M. 226 at pp. 229, 230; 1 
Ind. Deo, (x. s.) 429, dissented from. 

Subbaraya v, Krishnappa, 12 M., 422; 4 Ind. Dec. 
(x. 8.) 648, distinguished. 

The grant of a patta by Government to the tenant 
of a third person or a declaration ofits ownership 
of the property will not dissolve the relationship 
of landlord and tenant already existing or start 
adverse possession in favour of the tenant against 

. the landlord. [p. 657, col. 1.] 


Second appeal against the decree of the 
Court of the Temporary Subordinate Judge, 
Palghat at Calicut, in Appeal Suit No. 1000 
of 1916, preferred against the decree of the 
Court of the District Munsif, Ponnani, in 
Original Suit No. 30 of 1914. - 


Mr. A.V. K. Krishna Menon, for the 
‘Appellant, | 

Mr. O. Madhavan Nair, for Respondent 
No. 2. 


Mr. 0. V. Ananthakrishna Atyar, for the 
Respondents, 


JUDGMENT.—The 2nd defendant 
obtained a kanom from the plaintiff’s 
Tarwad in 1860, There was a decree for 
redemption against him; after decree and 
before restoring possession, he assigned his 
rights to the grandmother of the lst 
defendant by Exhibit VIII. Subsequently, 
the lst defendant’s grandmother obtained 


When that 


a kanom in 1888 from the - plaintiff’s 
Tarwad which was renewed in 1899.- The 
2nd defendant took on lease the proper- 


ties included in these demises from the 
lst defendant, Exhibit XXX, Plaintiff 
sues to redeem the kanom, The 2nd de- 


fendant contended that the lands in suit 
were not included in the demise sued on, 
The Subordinate Judge has found after 
full discussion that they were included, and 
we see no reason to differ from him. ' 

The learned Vakil for the appellant 
next contended that the lease under which 
he was holding was determined by the 
Government granting him a patta for the 
lands in 1893 and as he has been hold- 


“ing the lands under the Government, since 


then without paying any rent to the Ist 
defendant or the plaintiff's Tarwad, he 
had acquired a title to them by adverse 
possession. : 

The case strongly relied on by him for 
this proposition is Subbaraya v. Krishnappa 
(1), But an examination of the facts of the 
case shows that that decision lends no 
support to the appellant. In that case, 
the Ist plaintiff and the Ist defendant 
were adjoining landowners, the former 
being an old wargdar and the latter a 
person to whom a warg patta was newly 
granted. The land in question was Govern- 
ment waste land situated near the two 
wargs. The plaintiff, underthe impression 
that the waste land would be granted to 
him by the Government, allowed the 2nd 
plaintiff to take them on lease from him, 
The 2nd plaintiff assigned that lease to the 
2nd defendant. The Government, however, 
did not grant a patia to the lst plaint- 
iff, but gave the lands tothe Ist defend- 
ant. The. 2nd defendant contended that 
this action of the Government put an end 
to his tenancy from the Ist plaintiff; and 
the Court upheld that sonténtion. It was 
apparently conceded . by the contending 
parties that the lessor and the lessee did 
not deal with the property in the belief 
that the lessor bad a right to grant a 
lease. The lease was accepted on the foot- 
ing that the right to the land would be 
granted subsequently by the Government, 
understanding between the 
parties was not realised, the 2nd defendant 


(1) 12 M. 422; 4 Ind. Dec. (x. s.) 648. 
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was held entitled to repudiate the relation- 
‘ship of landlord and tenant. We are, there- 
fore, of opinion that that decision is no 
authority for the broad proposition that 
an interference by a third party, whether 
that party be the Government or some 
other rival claimant, can have the effect 
of determining the relationship originally 
created between the landlord and the tenant. 
The next case relied on was Haittikudur 
‘Narain Rao v. Andar Sayad Abbas Sahib 
(2). Mr. Justice Hannay seems to have 
held that Subbaraya v. Krishnappa (1) was 
authority for the theory thata declaration 
by the Government can sever the relation- 
ship of a tenant to the landlord under 
‘whom he held properties. In our opinion, 
the learned Judge has stated the inference 
‘from the earlier case too broadly. As 
regards Ammu v. Ramakrishna Sastri (8), 
we are clear that the statement ‘the 
tenancy under which the appellant held 
the plot of which she is now in possession 
was determined when the Deputy Collector 
‘declared the land to be the property of 
Government and granted ittothe appellant 
as a ryot of the Government, and thereafter 
the appellant was not estopped from 
contending that the interest of the former 
‘landlord had expired’ [see Ammu v. Rama- 
krishna Sastri (3) | does not enunciate the law 
correctly. ; 

In more recent cases, this Court has 
‘recognised the principle that any adverse 
‘action taken by a third party cannot have 
‘the effect of terminating the relationship 
‘of landlord and tenant and that the 
‘tenant will be estopped by the provisions of 
'gection 116 of the Evidence Ast from deny- 
ing the landlord’s title. See Ammu Ammal 
y,  Puthiaparambath Moidin (4) and 
Second Appeal No. 320 of 1915. “We think 
these decisions lay down the law correctly. 
In both the second appeals the action 
of the Government was relied on as 
starting adverse possession against the 
landlord, 

As regards improvements the 2nd defend- 
anf has been awarded compensation after 
the date of Exhibit VII, under which he 
‘gold hig right to the then existing 
improvements to the lst defendant. 


(2) 27 Ind. Cas. 785; 28 M. L. J. 44, 
in 2 M. 226 at pp. 229, 280; 1 Ind. Dec. (x. s.) 429, 
(4 48 Ind, Oas, 677; (1918) M, wW, N, 88, 
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The Subordinate Judge is right - and 
we dismiss the second appeal with costs, 


Appeal dismissed. 
M, C, P. 


CALOUTTA HIGH COURT. 
ÅPPEAL FROM ORDER No, 23 op 1917. 
January 25, 1918. 

Present :—-Mr. Justice Teunon and Mr, 
Justice Newhbonld. 
MAKUNDA LAL KUNDU AND oruers— 
DECREE-HOLDERS Nos. 1 to 10—APPELLANTS | 

Versus 


PRIYA NATH MOLITRA—- JUDGMENT- DEBTOR. 


-— RESPONDENT. 

Res judicata in execution proceedings—Civil Pro. 
cedure Code (Act P of 1908), O. XXXIV, r. 5, subur, 2-- 
Application for final decree, whether can be considered 
asin continuation of previous application. 

On the death of one of several deoree-holders 
after the preliminary decree in a mortgage suit, the 
surviving decree-holders were, at the instance of the’ 
judgment-debtor, treated as the legal representatives 
of the deceased decree-holder. They then applied 
on their own behalf as well as the legal representa- 
tives of the deceased decree-holder for a final 
decree for sale of the mortgaged properties, and 
after issue of notice upon fhe judgmént-debtor a 
final decree was made. Afterwards on the judg. 
ment-debtor’s objection to execution on the ground 
that the widow and not the surviving decree-holders 
was the legal representative of the deceased 
decree-holder, the widow made an application to 
be madea party as the legal representative of 


her deceased husband, which was granted 
and was treated as an application for a 
final decree. The judgment-debtor then raised 


objections to execution on the ground that the 
widow's application not having been made within 
six months from the date of her husband’s death, 
the suit had abated and also that the application 
was barred by the three years’ rule of limitation 
contained in Article 181 of Schedule I of the Limita- 
tion Act: 

Held, (1) that unless and until the judgment. 
debtor succeeded in having the final decree made 
on the application of the surviving decree-holders 
set aside, he could not be permitted to advance the 
objections, as the final decree, having been made after 
notice to the judgment-debtor, could not be attacked 
at a subsequent stage of the execution proceedings; 
[p. 658, col. 2.] 

(2) that even if the widow’s application was regards 
ed as one for a final decree, it should be referred 
back to the judgment-debtor’s original application 
for substitution of the surviving deoree-holders ax 
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the legal representatives of the deceased deeree- 

holder, or be dealt with under Order XXII, rale 9, 

and should next be considered asin continnation 

of the application of the surviving decree-holdera 
for a final decree. [p 658, col. 2.) 

Appeal against the order of the District 
Judge, Nadia, dated the 25th September 
1916, reversing that of the Subordi- 
nate Judge of that distrist, dated the 19th 
February 1916. 

Babus Haro Kumar Miller and Rupendra 
Kumar Mitter, for the Appellants. 

Babu Jatindra Nath Lahiri; 
Respondent. 

JUDGMENT,.—In this appeal it appears 
that in a suit for sale of certain mort- 
gaged properties a preliminary decree was 
made on the 3lst August 1911. The 
date for payment was the 12th February 
1912, 

On the 3lst September 1911 the judg- 
ment-debtor applied for permission to appeal 
as a pauper and this application was 
finally dismissed on the 6th of June 1913. 

Meanwhile one of the  decree-holders, 
Gopi Nath Kundu, had died on the 10th 
April 1913, and at the instance of the 
judgment-debtor, then appellant, the surviv- 
ing decree-holders, who are the six brothers 
of Gopi Nath, were placed on the record 


for the 


as his legal representatives and the 
proceedings continued against them. 
The julgment-debtor’s appeal having 


been dismissed, the surviving decree-holders, 
on their own behalf and as representatives 
of the deceased Gopi Nath, applied on the 
30th June i914 for a final decree for sale 
in terms of Order XXXIV, rule 5, sub-rule 
(2). After issue of notice upon the judgment- 
debtor a final decree was made on the 
19th August 1914, 

Next followed the present application 
for execution on the 8th January 19:5, 
and on the Sth of April an objection by 
the judgment-debtor to the effect that the 
widow and not the surviving decree- 
holders was the legal representatives of the 
deceased Gopi and that in her absence the 
proceedings could not continue, That 
objestion was desided in favour of the 
judgment debtor on the 4th Desember 1915, 

On the- 7th December 1915 the widow 
Sarat Kumari applied to be made a party 
as the legal representative of her deceased 
husband and on the same day her appli- 
cation was granted. 


INDIAN CASES. 


[1918 


For some reason not made apparent to 
us, possibly as the result of some faulty 
arrangement of the record, notwithstanding 
the final decree of Irth Augnst 1914 
which has never been vacated, the widow's 
application was treated as an application 
for a final decree. 

The judgment-debtor thereupon objected 
that the widow’s applisation not having 
been made within six months from the 
date of ber husband’s death the suit had 
abated and also that her application was 
barred by the 3 years’ rule of limitation 
contained in Article 181 of the Ist Schedule 
to the Limitation Act. 

The District Judge by his order of the 
25th September 1916 gave effect to both 
these contentions and ib is against that order 
that the presentsecond appeal is preferred. 

Oa the fasts whieh we have set onf 
above, it appears tous that unless and until 
he could succeed in having the final decree 
of 19th August 1914 set aside, the judg: 
ment-debtor should not have heen per- 
mitted to advance these objections. That 
final decree was made on the application of 
the surviving decree-holders for themselves 
and as the persons who at the judgment- 
debtor’s own instance had been accepted by 
the Court as the legal representatives of 
the deceased decree-holder. It was further 
made after notice to the judgment-debtor 
and cannot be attacked in execution 
proceedings. Even, however, if the widow’s 
application were properly regarded as one 
for a final decree, it should, in our opinion, 
have been referred back to the judgment- 
debtor’s original application for substitution 
or dealt with under Order XXII, rule 9, 
and should next have been considered as 
in continuation of the application of the 
30th June 1914 and therefore as within 
time. 

We, therefore, decree this appeal with 
costs, seb aside the order of the District 
Judge and direct that the appellants bs 
at liberty to p-:oceed with the execution 
of the final decree in their favour. Wa 
assess the hearing fee at 5 gold mohurs. 

The appeal having been decreed, the 
connected application is rejected, 

Appeal allowed; 
Order set aside, 
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VYTHINATHIEN #, PADMANABHA PATTAR, 


MADRAS HIGH COURT, 
Seconp Civit Appeats Nos, 290 anp 292 
cr 1916, < 
February 1, t918. 
Present:—Mr. Jastice Oldfield and Mr, 
Justice Sadasiva Aiyar, 
VYTHINATHIBN - Praintirs— 
APPELLANT 


versus 
PADMANABHA PATTAR AND OTHERS 


— Dara Nnnanis— RESPONDENTS. 

Malabar Law-~Melc!-arth, execution of, by devaswom 
agent Consideration, application of, for purposes of 
devaswom Melkanomdar, duty of, to enquiie as to ap- 
plication of funris—Rzecital in deed as to nature of exes 
cutant’s control over devaswom, whether renders mel- 
charth unenforceable. 

A Melcharth execsted by the agent of a Deva- 
swom is not unenforceable merely because the 
executant describes the nature of his control over 
the Devaswom. 

The. grant of a Melcharth by the trustee of a 
Devaswom is an ordinary incident of its manage- 
ment, the propriety of which the Melkanomdar is 
under no oblization to scrutinise, and the latter is not 
bound to enquire into the existence of any particular 
necessity for funds by the Devaswom or into the 
application of such funds by the trustee, 


Second appeals against the decrees of tha 
Court of the Subordinate Judge, South 
Malabar, at Palghat, in Appeal Suits Nos. 
1011 and 1012 of 1914, preferred against 
those of the Court of the District 
Mansif, Alatoor, in Original Suits Nos. 426 
and 427 of 1912. 


Mr. T. R. Ramachandra Aiyar, for the 
Appellant. 

Mr. K. P. M. Menen, for the Re- 
spondents, 


JUDGMENT.—In these cases the question 
is of the validity of the two Melcharths 
in plaintiff’s favour, executed by some of 
defendants on behalf of the Devaswom, of 
which they had sontrol. 

The lower Appellate Court’s main ground 
of decision against plaintiff is that the 
Melcharths are unenforceable, because their 
execution with recitals in them regarding 
the nature of the execntant’s control over 
the Devaswom was a step towards carrying 
out a scheme for their aggrandisement by 
setting up the private nature of tbeir 
trust and was, therefore, a breach of that 
trust. Wé have not been shown authority, 
which would justify such a decision; and 
we cannot accept it especially as, in oar 
opinion, defendants’ further case also, that 
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plaintiff acted in bad faith, is not supported 
by evidence. 

As regards the last mentioned point, 
the lower Appellate Court found that 
consideration passed for the Melsharths. 
But it ‘held that such consideration was 
not utilised for the benefit of the Devaswom 
and that plaintiff, therefore, was not shown 
to have taken the document bona fide,” 
because the debt alleged as having been 
dissharged with the money was not shown 
to have been binding on the Devaswom. 
The lower Appellate Court overlooked the 
facts that the terms of the kanoms, with 
which the Melcharths were connected, had 
elapsed, and that, therefore, the grant of 
the latter was an ordinary incident of the 
management, the propriety of which the 
plaintiff was under no obligation to seruti- 
pise farther; and, a8 was observed in the 
judgment in Second Appeal No. 965 of 
1903, ‘persons dealing with the agent of 
a Deyaswonm in such mattera of everye- 
day management are not bound to enguire 
into the existence of any particular neces- 
sity for funds by the Devaswom or into 
the application of such funds by the agent.’ 
We, therefore, dissent from the lower 
Court's conclusion on this point also. 

The lower Court’s decrees must be set 
aside. Plaintiff is entitled to preliminary 
decrees for redemption with reference to 
the lower Appellate Court’s other findings, 
which have not been disputed, and to the 
amount which may be ascertained by the 
lower Appellate Court for future purapad. 
The appeals are remanded to the lower 
Appellate Court, in order that it may pass 
preliminary redemption decrees in the light 
of the foregoing. Each party will pay his 
own costs in the lower Courts, except that 
plaintiff and defendants will respectively 
pay half the Commissioner’s fee in the 
District Munsif’s Court. First to 3rd defend- 
ants will pay plaintiff's costs in this Court. 
The Receiver will have his costs from the 
estate. 

M, C, P. 

Appeal allowed; 
Suits remanded, 
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DHRUPAD TH .NDRHA KOLEY V. HARINATH SINGHA ROY, 


CALCUTTA HIGH COURT. 
Appeals FROM ÅPPELLATE Decares Nos, 466, 
467, 468, 469, 470 anp 471 or 1916. 
March 23, 1918. 

Present:—Mr. Justice Richardson 
and Mr. Justice Walmsley. 

In No. 466 or 1916. 
DHRUPAD CHANDRA KOLEY AND OTHERS 
— DerenDANts—~APPELLANTS 

Versus 


HARINATH SINGHA ROY —PGAINTIFE—- 


RESPONDENT. 
* Bengal Tenancy Act (VIII B. C. of 1885), s. 52— 
Additional rent for ewcess land, suit for~-Burden of 
proof—Appeal, second—Finding of fact based on con- 
gecture, whether binding—Suits, several, tried together 
—Conduct of one defendant, whether affects others, 

Ina suit under section 52 of the Bengal Tenancy 
Act for additional rent, the burden of proving an 
increase in “area for which rent has been previously 
paid” is on the landlord. Speaking generally, he may 
discharge the burden in two ways :— 

(1) By proving that the tenant is in possession of 
excess land outside the boundaries of land originally 
settled with him, for instance, land obtained by 
encroachment or alluvial increment. 

(2) By proving that at the original settlement of 
the land rent was fixed at arate per bigha or other 
unit of measurement or at differential rates accord- 
ing tothe quality of the land and so forth and 
that in fact and substanco the agreement was that 
tha tenant should pay at that rate or at those rates 
for all the land of which he was putin possession 
according to its true area, and by further proving 
that the existing rent is less than the rent payable 
under such agreement. [p. 662, col. 1.] 


The rent might be a consolidated rent, even if it was 
calculated at so much per measured or estimated 
bigha. The question would depend on the true 
intention of the parties, to be gathered in the 
absence of a written instrument from all the circum- 

. stances. Where, however, it is proved that the tenant 
is holding land outside and beyond the original 
boundaries, the question as to the rent being a 
consolidated rent cannot well arise except possibly 
in eee with land gained by alluvion, [p. 662, 
col. 1. 

Where several suits instituted by the landlord for 
additional rent under section 52 of the Bengal 
Tenancy Act against several tenants were tried 
together without objection by the tenants-defendants, 
and one of the latter did not produce the chitta 
which was in his possession: 

Heid, tbat as the evidence given, so far as it was 
general in its character, applied to all the suits and 
ail the defendants or sets of defendants were 
sailing in the same boat, and none of them dissociated 
himself from the defendant who did not produce the 
chitta or at any rate displayed any anxiety to forego 
any advantage that might accrue from his conduct, 
they were all alike affected by his conduct in the 
suit. [p. 662, col. 2; p, 6€3, col. 1.) 

A finding of fact based not on tha evidence but on 
surmise and conjecture is open tu question in second 
appeal. [p. 663, col, 1.] 


In a suit under section 52 of the Bengal Tenancy 
Act for additional rent for excess area when the 
landlord proves the existence of an excess area, a 
case is made out for the increase of rent which must 
be met by the tenants. [p. 664, col. 1.] 


Appeal against the decree of the Sub- 
ordinate Judge, Hooghly, dated the 9th 
September 1915, reversing the decree of the 
Munsif at Serampur, dated the 29th August 
1914. 


FACTS of the case appear from the 
judgment, 


Babu Bepin Behary Ghosh (with him Babu 
Narendra Nath Chowdhury), for the Appel- 
lants.—This second appeal arises out of a 
suit under section 52 of the Bengal Ten- 
ancy Act for additional rent, on the ground 
that the tenants are in possession of the 
land “praved by measurement to be in 
excess of the area, fort which rent has 
been previously paid.” The suit has heen 
decreed by the lower Appellate Court and 
the tenants-defendants have preferred this 
second appeal. Several suits against several 
tenants were tried together in the lower 
Court. One of the defendants in one of 
the suits did rob produce the chdita of 
the year 1227, which is said to have been 
in his possession. The Subordinate Judge 
in the lower Appellata Court draws an 
unfavourable inference against all the 
tenants-defendants in all the suits from 
the fact of non-production of that chitta. 


‘This chitta was in the possession of only 


one of the defendants in one cf tke suits, 
The other defendants in the other suits 
were not in a position to produce that 
chitta. Why should they be affected by 
the non-production of the chittaP The 
decision of the Subordinate Judge rests not 
on the evidence addused in the case but 
on surmises and conjectures. He specu- 
lated as to the effect which the pro- 
duction of the chitta would have had and 
desiced the case according to his specula- 
tion. I sabmit his findings, in so far as 
they are based not on evidence but on 
surmises and conjectures, are not binding 
even in second appeal. The burden of 
proof has been wronghly placed upon the 
tenants. The tenancies in suit are very 
old and the tenants have been holding 
the Jand at the same rent for over 100 
years. The learned Subordinate Judge did 
not take into consideration the age of the 
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tenancies and thus failed to carry out the 
‘direction faid down in olause 2 (c) of 
‘section 52 of the Bengal Tenancy Act. 
The landlord must show that the land 
was lef out by actual measurement and 
the rent was fixed on the basis of that 
measurement, buf the tenants have been 
found by a subsequent measurement to be 
in possession of more land than was let 
out to them. There is no finding to this 
‘effect in the judgment of the lower Appel- 
late Court, 

Referred to Rajkumar Pratap Sahay v. Ram 
Lal Singh (1), Uma Singh v. Rai Tarini 
‘Prosad Bahadur (2). 

_ Babu Surendra Chandra Sen (with him 
Babu Kaisari Singh Rey), for the Respond- 
eut.—In a suit for additional rent for 
excess land the landlord is entitled to a 
decree when he proves that land which is 
found in the possession of the tenants is 
in excess of the land for which they were 
‘paying rent before. The principal point 
to be considered in such a case is whether 
the area was taken as the basis for the 
"purpose of fixing the rent. The exact area, 
as found in she landlord’s chdtta, waa the 
area upon which rent was settled. Now it 
is found that the tenants are in possession 
of more lands. Therefore, they are bound 
to pay additional rent. The lower Appel- 
late Court has found that the Mahal was 
‘actually measured and that the tenants 
“were in possession of more lands either by 
‘encroachment on contiguous lands or other- 
wise. The decision of the Subordinate 
Judge as to the area originally let out 
‘and the area which is now in the posses- 
sion of the tenants cannot bs questioned 
in second appeal. The decision is based 
on evidence and not on surmises and 
` conjectures. It cannot be said that the 
learned Subordinate Judge erred in law, 
‘when he drew an unfavourable inference 
against the defendants’ cases in several snits 
from the fact that one of the defendants 
in one of the suits did not produce his 
‘chitta which was in his possession. That 
particular chitta the other defendants in 
‘other suits nfight not have been able to 
produce. Bnt the conclusion of the learned 
Subordinate Judge was that the other 


` (1) 5 C. L. J. 538 at p. 540. 
(2) 25 Tnd. Cas. 532; 19 O, L. J, 451 at p, 452, 


defendants in the other suits had also 
chittas which they did not prodsce in the 
Court in support of their oases. This was 
a perfectly reasonable conolusion, which 
cannot be questioned in second appeal. 

Babu Bepin Behary Ghose gave reply. 

JUDGMENT. 

RICHARDSON, J.—This second appeal arises 
out of a suit brought under section 52 of 
the Bengal Tenancy Act for enhancement 
of rent, on the ground that the tenants 
are in possession of land ‘proved by 
measurement to be in excess of the area 
for which rent has been previously paid”. 

Gouri Pattra’s case (Gouri Pattra v. H. R. 
Reily) (8) isthe ruling authority upon the 
main principles governing such aclaim, It is 
true that clauses (5) and (6) have since been 
added to thesection, clause (5) by the Amending 
Act, 1898, and clause (6) by the Amending Act 
of 1907. But clause (5) merely corrects a 
misapprehension which had arisen in regard 
toa particular passage in the judgrnent in 
Gouri Pattra’s case (3) [ Rajkumar vy. Ram Lal 
(1)], and clause (6) only applies when such a 
practice has been proved by the landlord 
or tenant as is mentioned in the clause, 

If regard be had to the terms of the 
section itself the question in every case, 
the landlord being the claimant, is whather 
the tenant is in possession of land “in 
excess of the area for which rent has been 
previously paid by him” section 52 (1) 
(a)]. Light is thrown on the meaning of 
the words by clause (2). That clause 
lays down that “in determining the area for 


‘which rent has been previously paid, the 


Court shall, if so required by any party to 
the suit, have regard to” four matters, of 
which I need only mention three: 

“ (a) The origin and conditions of the 
tenancy, for instance whether the rent 
was a consolidated rent for the entire tenure 
or holding.” 

x x š k k & & K $ & KR R 

“(¢) the length of time during which the 
tenancy lasted without dispute as to rent or 
area’, and 

“(d) the length of the measure used or 


‘in local use at the time or the origin of the 


tenancy as compared with that used or in local 
use at the time of the institution of the suit.” 
The burden of proving an increase in 


“the area, for which rent has been previously 
(3) 20 0. 579; 10 Ind, Dee, (x. s.) 392, 
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paid” is on the landlord. Speaking 
generally, he may discharge the burden in 
two ways:— 

(1) By proving that the tenant is in 
possession of excess land outside the 
boundaries of the land originally settled with 
him, for instance land obtained by encroach- 
ment or alluvial increment, 

(2) By ‘proving that at the original 
settlement of the land the rent was fixed 
at a rate per Obigha or other unit of 
measurement or at differential rates accord- 
ing to the quality of the land andso forth, 
and that in fact .and substance the agreement 
was that the tenant should pay at that rate 
or at those rates for all the land of which 
he was put in possession according to its true 
area, and by further proving that the existing 
rent is less than the rent payable under 
such agreement, 

It is in connection with this second method 
of proving aright to insrease of rent that 
questions may arise under clause (2) (a! as 
to the conditions of the tenancy and whether 
the rent originally fixed was or was nota 
consolidated rent for the whole area. The 
rent might be a consolidated rent, even if it 
was calculated at so much per measured or 
estimated bigha. The question would depend 
on the true intention of the parties to be 
gathered, in the absence of a written instru- 
ment, from all the circumstances. When, how- 
ever, it is proved that the tenant is holding 
land outside and beyond the original bound- 
aries, the question as.to the rent being a 
consolidated rent cannot well arise, except 
possibly in connection with land gained by 
alluvion, 

This second method is that to which the 
learned Judges in Gouri Pattra’s cass (3° refer, 
when they speak of the landlord showing 

that the previous settlement was made on 

the basis ofa measurement and the rates of 
rent as applied to the area then determined, 
while on a fresh measurement made by the 
same length of measure it has been fonnd 
that heis entitled to receive additional rent 
which by carelessness or neglest or some 
other reason he had hitherto lost,” 

n Kajendia Lal Gosuamt vy, Chunder 
Bhusan Goswami (4) Banerjee, J, said 
that the words “the area for which rent 
has been previously paid” mean the area 


(4) 6 C. W, N. 818, 


with reference to whish the rent previously 
paid had been assessed or adjusted. That 
was a case where enhancement was 
claimed by the srst method but the 
language is applicable also to the sec md 
method. The eases as [ understand are brought 
together in this sense in the judgement of 
Coxe, J., in Akbar Ali Mian v, Hira Bibi 
(5), in which N. Chatterjea, J., concurred. 
The oase of Lakhi Narain sarong? y. Jri Ram 
Ohandra Bhuny (6) is probably to ba regard- 
ed as an example of the first method available 
to the landlord, but if it bə assumed that 
the tenant then had been holding the 
same land throughont and that the area 
of the land was in the first instance 
wrongly or inaccurately measured or calculat- 


‘ed, then the case wonld be an example 


of the second method. 

As to the effect of clause (6) with which we 
are not immediately concerned, reference may 
be made to Um: Singh v. Rat Tarini Prosud 
Bahadur (2), where Lakhi Narain’s case (6) is 
cited. 

I have said so much because it seemed 
necessary, for the purposes of the case before us, 
to endeavour to obtain a clear understanding 
of what the law is. I come now to the present 
case, In the lower appellate Court the 
plaintiff has secured an enhancement of 


rent and before us the tenants, the defend- 


ants, are the appellants. 

The first objection taken on their behalf to 
the judgmentof the learned Subordinate Judge 
in the lower Appellate Court is this, There 
were several suits tried together. The 
Subordinate Judge says that a defendant 
in one of the suits, Nirod Koley, had 
in his possession a chitta of the year 
1227, which he failed to produce when 
called npon to do so. The Subordinate Judge 
refera to this document as the suppressed 
chitta, and the complaint made is that he has 
fastened upon the tenant defendants in all 
the anita a responsibility for the non- produc- 
tion of the ckitta which onght to belong to 
Nirod Koley alone, It remains, however, that 
the suits were tiied together without objec- 
tion by the defendants. The evidence 
given, so far as it was general in its 


(5\ 15 Ind. Cas 332; 160. L. J 182. 
(6) 11 Ind, Cas, 212; 15 G. W. N., 921; 14 O.L J. 
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character, applied to all the suits. The 
several defendants or sets of defendants 
were all sailing in the same boat, No 
defendant dissociated himself from Nirod 
Koley. In the circumstances it would ba 


diffizulé to say that the defendants were . 


not all alike affected by his conduct, at 
any rate, none of them displayed any 
auxiety to forego any advantage that might 
accrue therefrom. 

Then it is objected that the Subordinate 
Judge has desided the case noton the evi- 
dence but on surmise and conjecture, and 
that no doubt raises a question whioh is 
open in second appeal. 

It is said for instance that the shilta 
of 1227 isa myth ard there is no evidence 
to establish the existence of such a doeu: 
ment, But the Subordinate Jndge says 
that Nirod Koley and his father and unole 
were goniusias under pravious prtnidars, and 
he refers to evidencethat “this chdtta, be it the 
original or the copy, was invariably g^n- 
sulted by the tenants of the Mahal whenever 
the transfer of a holding took place and the 
Koley charged a fee for this reference.” It 
is clear that the document so consulted 
shonld have been produced, 


Then again it is said the Subordinate 
Judge has speculated as to the effect of the 
ehitta and his conclusions must be rejected. 
The case stands thus:— 

-In the year 1305, the Mahal of which the 
plaintiff is now patnidar came directly 
under the Burdwan Raj and a hastatud or 
rent roll was prepared by the officer of tha 
Raj. As to this the Subordinate Judge 
gays:— 


“The area and annual rent of such each 
holding are given in this hastabud and the 
tenants not only testified to the agenracy 
of the entries by their respective signatures 
but by ascepting rent receipts for a consider- 
able number of years without any protest.” 

The Subordinate Judge has, no doubt, 
‘used the suppression of the chttta asa 
ground for inferring that the areas men- 
‘tioned in the hastabud and the dukhilas 
‘were taken from the chitta, He refers to 
‘the evidence of Adhar Koley, one of the 
tenants, who, speaking apparently for all 
the tenants, said that the quantity of lend 
stated in the dakhilas was correct and 
‘that he could not say how tha anantity of 


‘eecasion.” 


_ tenants, 


lard was incorporated in the dakhilas. The 


Subordinate Judge goes 0n:—- 

“His statements strike at the root of the 
defer dants’ dabsurat theory”—that is, that 
the areas were entered according to 
occmmon repute— and show that these 
minute specifications of areas and the annual 
rents in the rent receipts were taken 
from the chiita of 1227, which the defendanta 
have intentionally suppressed, and were the 
result of a measurement to which the present 
defendants or their predecessors-in- interest 
were parties. If the areas had been put 
down by report as is urged by the defend. 
ants, one would have expected to find 
themin round numbers and not in scrupulous- 
ly accurate and exact quantities running 
to karas and krantis.” : 

In that way he arrives at the conclusion 
that the rent had originally been assessed 
on a basis of measurement and finds in 
effect that, whichever of the above two 
methcds be adopted, the present area of the 
holdings isin excess of the area for which 
reut had been previously paid, His own 
words are:-—— 

“There isno dispute as to the standard 
of measurement, and the increase in the 
areas [as ascertained by a Commissioner 
who made a local enquiry; must be due 
to the gradual encroachment on the jungle 
and waste lands of the Mahal or to erroneous 
or fraudulent measurement on the previous 
[The italics are mine. | 

There is no doubt a distinotion, however 
difficult it may be to define, between in- 
ference and speculation, but I cannot see 


‘that the Subordinate Judge in coming to 


that finding exceeded the boundaries of 


‘legitimate inference from the facts and 


circumstances disclosed on the resord. IfI 
am correct in that view, the finding is 
conclusive in second appeal, 

Objection is next taken to asnbsequent 
passage in the judgment, which shows, it 
is argoed, that the Subordinate Judge 
erroneously placed the burden of proof onthe 
The passage runs:—— 

“The existence of the excess area is a 
proved fact and it is not for the landlord 
to explain how if came about, and this 
increase may be due to many events such 
as encroachment on the adjoining waste or 
khas lard, ete. Unlessit is established by 
very satisfactory and reliable evidence that 
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the rent was a consolidated one for an area 
within specified boundaries irrespective of 
its precise quantity, the landlord is entitled 
to olaim additional rent for the excess 
lands” 

What the learned Subordinate Judge 
means is that the proof by the landlord of 
the existence of excess area shifted the 
burden and raised a oase which the tenants 
had to meet. He was merely following the 
decision of this Court in the case, already 
cited, of Lakhi Narain Sarongi v. Sri Ram 
Ohandra Bhunya (6). Though he does not 
expressly refer to the case, his language 
clearly shows that he had it before him. 
If therefore, the finding as to excess area be 
accepted, there is no substance in the 
objection that the Subordinate Judge mis- 
placed the burden of proof. 

Then remains only one point. It is said 
that these are old tenancies and that the 
tenants represented that they had been 
nolding the same land at the same rent 
for about one hundred years. Ib is suggest- 
ed that the Subordinate Judge took no 
account of the age of the tenancies and 
thereby failed to carry out the direction 
given to him by olause 2 (e). But the 
mere fact that he does not refer to the 
point in his judgment does not show that 
he did not consider it. He traced the 
tenancies to the chitta of 1227 and other 
parts of his judgment show that the 
provisions of section 52 as a whole were 
present to his mind. 

On the whole I am of opinion that 
though the case may be near the border 
line, no sufficient ground is shown for our 
interference in second appeal and that 
this and the analogous appeals should be 
dismissed. As to costs, in the circumstances 
we propose to make no order as to the 
costs of this appeal. 

WaALMSLEY, J.—I agree that these appeals 
must be dismissed, but I do so with consider- 
able reluctance. The reasons given by the 
lower Appellate Court for believing that the 
holdings were measured in 1227 B. S. are 
not at. all convincing and there are other 
difficulties which he has dealt with very 
lightly. We cannot, however, go behind his 
findings in this case, because it isim- 
possible to say that there is no evidence 
to warrant them, 

Appeals dismissed, 
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Civit Arrear No. 43 or 1917, 
November 23, 1917. 
Present:—Mr. Justice Abdur Rahim and 
Mr. Justice Oldfield. 
GOUWRI~—-Pramntire— APPELLANT 
versus 
NARAINA MUCHINTHAYA AND ANOTHER 


— Derendants—-ResPpoNnDENTS, 

Wilt—Legatee of specific property—Mesne profits, 
date of accrual of— Interest, award of, on mesne profits, 
legality of—Probate and Administration Act (V of 
1881), s. 120, 

A legatee under a Will to whom specific property 
has been devised, is entitled to mesne profits thereon 
from the date of the testator’s death. "p. 665, col. 1.) 

The Court will, however, not charge an executor, 
who has been guilty of delay in accounting, with 
interest on arrears of income not paid by him, 
[p. 665, col. 1.] 

Blogg v. Johnson, (1867) 2 Ch, 625; 86 L, J. Ch. 859; 
16 L. T. 306; 15 W. R. 626, followed, 


Appeal against the deoree of the Court 
of the District Judge, South Kanara, in 
Original Suit No. 5 of 1916. 

Messrs. H. Balakrishna Row and Ramanath 
Sujir, for the Appellant. 

Mr. B. Sitaram Row, for the Respondents. 


JUDGMENT —The first question that we 
have to decide in this appeal is whether the 
plaintiff is entitled to mesne profits from the 
date of the death of the testator, under 
whose Will she is entitled to the pro- 
perty in question. The Will, Exhibit A, 
beqeaths the item of the property with 
which we are concerned in the oase to 
the plaintiff, his daughter, who, at the time 
of the Will, was only two years old. The 
testator bequeathed the other properties, 
moveable and immoveable, to the de- 
fendants, who were distant cousins of his. 
The bequest to the plaintiff is absolute 
and the Will provides that the defendants 
are to bring about the marriage of the 
plaintiff witha boy named in the Will 
and that they are to deliver possession 
of the property given to her on such 
marriage. The property became the plaint- 
Ws on the death of the testator; prima 
facie she is entitled to all the income from 
that date. There ig nothing in the terms 
of the Will by which her right to the 
income of the property bequeathed to her 


is limited as acoraing from any other 
date. 
The Distriet Judge was, however, of 


opinion that she was not entitled to mesne 
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profits. He ‘seemed to think that the 
defendants were’ not to render an account 
of the proceeds because ‘the Will does not 
apecifically provide for it. On the other hand, 
‘what he ought to have held, inthe, absénée 
of any specific provision in the Will show- 
ing that the legatee is not entitled to the 
income from the date from which the 
“bequest same into operation, ` was that 
‘she would be entitled to the income from 
that date. Section 128 of the Probate and 
Administration Act is clear on’ the point, 
It laysdown: ‘The legates of a specific 
legacy is entitled to the  oléar 
produce thereof, if any, from the testator’s 
death.’ Byidently this provision of the 
‘law was not brought to the notice of the 
District Judge, We must reverse his 
finding on issue No. 1. 

Then the defendants claimed that the 


“expenses of the plaintiff’s marriage incurred 


by. them must be allowed. We think 
this is a valid contention, Inthe Will the 
defendants are asked to marry the plaint- 
iff to a, boy named Subroya Kanuraya, 
but it does not say that they are to find 
the expenses of that marriage from their 
own pockets. If that was the intention 
of the testator he would have said so in 
so many words, as we find that he charges 
the defendants with the expanses neces- 
gary for sertain ceremonies specified in 
the Will, among which the marriage of the 
plaintiff i is not included. The learned Vakils 
for the appellant and respondents have 
agreed to Rs. 200 being fixed for expenses 
on account of. plaintiff’s marriage. 

There is a finding of the District Judge 
that the plaintiff is entitled to interest on 
the arrears of mesne profits from the date 
of her marriage. But the law on that point 
seems tobe what is Jaid down in Blogg 
v. Johnson (1) in these terms: “ The Court 
will not charge an executor, who has been 
guilty of delay 1 in accounting, “with interest 
on arrears of income unpaid by him. ” 
There the’ cases are discussed and this 
rule of law is so stated. The same state- 
ment of the law is to bə found in Simpson 
on “The Law of Infants’ at page 261. There 
is no antkority that has been referred to 
whioh goes the other way. There are no 


(1) (1867) 2 Ch, 225; 36 L, J. Ch, 859; 16 L. T. 306; 
15 W. R, 826, è 


Indian cases on the “point. But thé ar 
laid down in. Blogg v. Johnson (1) seems to 
bè reasonable and we do not find any 
grounds for not ‘adopting it. Thé decrée 
of the District Judge will be modified and 
mesne profits will be embodied in it from 
the date of tha testator’s death on 6th 
February 1899 and interest on the mesne 
profits will be allowed from December 1907, 
From this amount a sum of Rs. 200 will 
be deducted on aacount of the marriage 
expenses incurred .by the ‘defendants. 
= The decree will provide for proportionate 
costs. . , : 
M. C P. l 


Decree varied. 


PATNA HIGH COURT. 
“Pirsa Orven Appear No, 181 or 1916. 
f April LI, 1918. 

Present: —Sir Dawson Miller, Kr., Chief | 
Justice, and Mr, J ustide Jwala Prasad. 
ASHARFI' SINGH AND OTHERS— PLAINTIFFS 
— ÅP PELLANTS ` 

“mersus 


MADHABESHWAR INDRAN ARAIN 


SAHI—Derenoant— RESPONDENT. 
Speerfic Relief Act (I of 1877), s, 42— Declaration, intra. 
ductory to relief for possession, nature of —Purties—- 
Defendant not interested in property im dispute, 
declaration against, whether can be granted. | 
A. instituted a suit for declaration of title to and 
recovery of possession of the’ estate of one K, as 
his next reversionary heir after the. death of K,’s 
grandmother, who had succeeded to his estate. M.,:a 
cognatic relation of É., was made a defendant to 
the suit, because in a probate proceeding relating 
to the Will of ‘another separated member of the 
family, M. had claimed to be the nearest cognatic re. 
lation and had not admitted As claim as an agnatic 
relation of the family. M, claimed no interest in the 
property in suit but it was alleged that he was 
interested in denying A.’s title to the estate of B,, 
another member of the family, succession to which 
had not yət- opened: | 
Held, (1) that the declaration claimed, being 
merely introductory to a claim for possession, Was 
not one for which legislative sanction was required 
and that the suit was not one -under section 42 of 
the Specific Relief Act. [p. 667, col. 1.] 
(2) that M. not having. claimed any interest in the 
properties in suit, ib would be an abuse of the 


Appeal allowed; \ 
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process of the Court to allow him to be harassed by 
being made a party to litigation, the only relief 
olaimed in which was one in which he had no in- 
terest aud in «whichhe was not directly concerned, 
to enable the plaintiff to support a possible. claim in 
a future litigation which might arise. [p. 667, col. 1 ] 


Appeal from a desiiion of the Subordi- 
nate Judge, Ist Gourt, Mczifferpore, dated 
the 7th August 1916. 

Mc, Sharosht Oharan Mitra, for the Appel- 
lant, 

Messrs. Hasan Imam and Rajendra Prasad, 
for the Responde.ts. 

JUDGMENT. 

MiLLER, C. J.--This is an appeal from a 
dasision of the Subordinate Jadge of the first 
Court, Mazifferpore, dated t:e 7th August 
1916. One of the issues f-amed was whether 
the plaintiffs had any cause of action against 
the defendant No. 7. With the consent of 
all parties this issue was tried separately, and 
it was argued and decided upon the assump. 
tion that the issue was whether the plaint 
disclosed any cause of action against defend- 
ant No.7 and no evidence was called. 

The object of the plaintiffs in bringing the 
suit is undoubtedly toobtain possession of 
certain properties the succession to which re- 
opened on the death of Musammat Malikrani 
Koer in 19:8. She susceeded her grandson 
Babu Krishna Pertap Indra Narain Singh, 
who was the last male owner. The defendants 
Nos. 2 to 6 are either descendants or 
collateral relations of Malikrani’s husband 
but trace their descent through females 
and are, therefore, not agnates of the last 
male owner. Defendant No. 7 is also a 
Bandhu of the last male owner, bu: belongs 
toa more remote class than the defendarxts 
Nos. 2 to 6 and lays no claim whatever 
to the property in question, Defendant 
No. 1 claims to be the adopted son of 
Babu Kishen Kishore Nariin Singh, a 
descendant in the male line from Bhagirath 
Jha, the common ancestor of himself and 
the other defendants, and if he oan 
prove the validity of his adoption, will 
take in priority both to the plaintiffs and to 
the defendants Nos. 2 to 6 who lay claim 
to the property in question. The plaint- 
iffs claim to be the direst descendants 
in the male line from a brother of 
Bhagirath Jha, one Bunwari, The re. 
lationship between Bunwari and Bhagirath 
Jha is disputed by the deferdints Nos. 1 
to 6.- Rafora tha nlaintiffg oan succeed 


against the defendants Nos. 2 to 6 
they must prove that Bunwari and 
Bhagirath Jha were sons of the same 


father, and before they can succeed against 
defendant No. lit must further be fourd 
that the defeninat No. 1 was not the 
adopted son of Krishna Kishore Narain 
Singh, The relationship between the 
partiesis made clear by reference to the 
genealogical trees attached to the pleadings. 
I have stated the above facts to shew what 
is the nature of the questions in dispu'e bet- 
ween the parties in the suit who lay claim to 
the property in question. So faras these 
issues are concerned, thedefendant No. 7 
is nota necessary party as he has at no time 
claimed and does not now claim any right, 
title or interest in the diapated property, nor 
could he in the circumstances by any 
possibility make out a title. He only asks 
to be dismissed from the suit and left 
alone. 

But the plaintiffs contend that as in their 
plaint they ask not only for possession of the 
property but also for a declaration that they 
are the nearest gofias to the last male owner 
of the property, the suit ought to be treated 
as a declaratory suit under section 42 of 
the Specific Relief Act and they claim 
that they are entitled to sush a declara- 
tion against defendant No. 7, because in 
the year 1916 defendant No. 7, in the 
course of probate proceedings concerning a 
Will propeurded hy the widow of Kishen 
Kishore Narain Singh (defendant No. 1’s 
adoptive father), claimed amongst others 
to be the nearest heir to Kishen Kisbore 
and did not admit the plaintiffs’ claim 
to be the nearest gofias related to Kishen 
Kishore. It should be noted that defendant 
No 7 is not interested to deny that the 
plaintiffs are not heirs to Krishna Pertap 
Indra Narain Singh ard it does not appear 
that he had in termsdone so. The canse 
of action in the present suit is alleged in 
paragraph 12 of the plaint to have arisen 
in 19C8, when certain events arose relate 
ing to the prorprety now claimed and 
as the suit is one claiming posses- 
sion of that property alove with adeclara- 
tion that the plaintifis were the nearest 
gotzas of the last male owner, it is clear that 
the declaraticn is merely claimed as an 
adjunct toa title suit relatingto that property 
and ig not an essential part ^f tha alain 
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, Moreover, no claim is mada for a declara- 
tion that the plaintiffaare the nearest gotias 
related to Kishen Kishore. 

-~ The object of. the plaintiffs in seeking 
to join the defendant No. 7 as a party 
in these proceedings is admittedly to assist 
a possible claim by them in any future 
litigation which may arise on the death 
of Rani Rajbansi Koer, defendant No. 75 
grandmother, when the succession to the 
estate of her late husband will re-open. 
This is a matter entirely unconnested with 
the claim in the present suit. This is not 
a suit for a deslaration such as is cone 
templated and sanstioned by section 42 of 
thea Specife Relief Act. The declaration 
claimed is merely introductory to a claim 
for possession and is not one for which 
legislative sanction is required. Moreover, 
it is not a claim for a declaration as to 
the plaintiffs’ relationship to Krishna 
Kishore, and in my opinion it would ba 
an abuse of the process of the Courts 
to allow parties to be harassed in this 
way by being made parties to litigation 
in which the only relief claimed is that 
in which they have no interest and are 
not directly concerned. I agree with the 
conclusion arrived at in the Court below 
and 1 would, therefore, dismiss the appeal 
with costs and order that the plaint be 
rejected as against the defendant No. 7. 

Jwana Prasad, J.—I concur, 
Appeal dismissed. 





CALCUTTA HIGH COURT. 
APPEAL FROM APPRLL-Te Degree No. 8157 
oF 1915. 
May 28, 1-17, 
_ Present: rm Mr. Justise N. R. Chatterjea and 
Mr. Juatice Smither. 
KHETRA MOHAN PODDAR AND OTHERS 
— PLAINTIFES— À PPELL:NTS 
versus 
ASWINI KUMAR SAHA AND oraers— 


Derenpants— RESPONDENTS, 
Minor, liability of, for debt incurred in carrying on 
ancestral trade—-Minor, liability of, for partnership 
debt—Interest whether can be allowed as damages for 


‘Act, 


‘arises for recovery of Rs, 


detention of money-—Contract Act (IX of 1872), 8. 247-~ 
Interest Act XXXII of -8339 . 

The liability of a minor in respect of a debt 
incurred in carrying on an ancestral family trade, in 
which he is a sharer,is not greater than that of & 
minor admitted to a partnership, as laid down by 
section 247 of the Contract Act Therefore, a minor, 
on whose behalf an ancestral trade is carried on, is 
not personally Hable for the debts incurred in such 
trade. His liability is limited to his share in the 
trade. [p. 658, col. 1.] 

It is open to a Court to award damages for wrong. 
ful detention of money after adjustment of accounts 
even though interest is not recoverable either under g 
contract or underthe provisions of the Interest 
Lp. G8, col. 2.4 

Appeal against the decree of the Sub. 
ordinate Judge, Noakhali, dated the 3vth 
August 1915, reversing that of the 
Mansif, 2nd Court, at Sudharam, dated 
the 30th May 1914, 

Babu Gubinda Chandra De Roy, for the 


Appellants. 


Babu Bhagtrath Chandra Dass, for the 
Respondents. 

JUDGMENT.—The main question inyoly- 
ed in this appeal is whether a minor, on 
whose behalf an ancestral trade is carried 
on, is personally liable for debts incurred in 
such business. . 

It appears that one Bhaja Krishna, the 
father of the defendants Nos. 1 and 2 who had 
a Karbar in cloth, used to purchase cloth 
from the plaintiffs firm. On his death the 
defendant No. 1, his elder son, for himself 
and his younger brother, the defendant 


"No. 2, wbo was and is still a minor, carried 


on the business and took cloth on gredit 
from the plaintifs firm. The plaintiff 
brought the suit ont of which this appeal 
460-10 6, which 
was found due from the defendants on 
adjustment of accounts, and also for 


‘Rs. 82-5-6 as interest onthe said sum. 


The Court of first instance allowed the 
principal elaimed together with damages 
at l per cent. in lieu of interest against both 
the defendants. On appeal, the learned 


` Subordinate Judge held that the defendant 


No. 2 was not personally liable, and gave 
a decree against the defendant No. 1 and 
the assets of tke shop. He disallowed 
interest as no written notice was served 
upon the defendants that interest would 
be charged. The plaintiffs have appealed 
to this Court, 

We are of opinion that the Court blow 
is right in holding that the minor is not 


if 
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personally liable. Section 247 of the 
‘Contract Act lays down that a person who 
is under the age of majority, according 
to the law to which he is subject, may be 
admitted to the benefits of partnership, but 
cannot be made personally liable for any 
obligation of the firm, but the share of such 
minor in the property of the firm is liable 
- for the obligations of the firm.” That section 
refers to a case where a minor is admitted 
by contract info s partnership business. 
But as pointed out in the case of Joykisto 
Oowar v. Nittyanund Nundy (1), “on 
principle there ought {nob to be any 
diffsrence between the nature of the liability 
of an infant admitted by contract info a 
partnership business and that of one on 
whose behalf an ancestral trade, is carried 
on by a manager”, and that the “limit of the 
infant’s liability which has been adopted 
by the Legislature in the case of a minor 
being admitted by contract into a partner- 
ship business ought to be adopted im such 
a case as the present.” It was accordingly 
held in that. case that a minor Hindu, on 
whose behalf a trade is carried on, is not 
personally liable for the debts incurred in 
such trade, but his share therein is alone 
liable. See also Ram Partab Samrathrat v, 
Fuolibai (2). 

These cases were decided before it was 
settled by the Judicial Committee in the 
‘oase of Mohori Bibee v. Dharmodas Ghose (3) 
-that-a minor cannot make any contract at 
‘all. In view of that decision a minor 
‘cannot really be a partner. It is unnecessary, 
however, to consider in this case whether 
the provisions of section 247 of the Contrast 
Act have in any way been affested by the 
above decision. We think that the liability 
of the minor in the case of an ancestral 
family trade is not greater than that ofa 
minor admitted to a partnership as laid 
down by section 247 of the Contract Act. 

We are acsordingly of opinion that 
‘although his share in the assets of the 
shop is liable, the defendant No. 2 is not 
personally liable for the debt. 


* (1) 3 0.738; 20. L. R. 440; 3 Ind, Jur, 117; 1 Ind, 
Dec. (N. s.) 1053 (F. B.) 

(2) 20 B, 767 at pp. 777,778; 10 Ind. Dee. (xN. 8.) 
1 


2, 
(3) 30 C. 539; 30 I. A, 114; 70. W. N, 441;5 Bom, 
lL. R. 421; 8 Sar. P, C, dJ. 374 (P, C.). 


The next question is whether the plaintiff 
is entitled to interest. There was no 
time fixed for paymenf, nor was any notice 
given that interest would be claimed. The 
plaintiff, therefore, is not entitled to the 
benefit of thé Interest Act (XXXII of 
1839). l 

It is open, however, fo the Court to award 
damages for wrongful deterition of money, 
even thotigh the claim of the plaintiff 
is limited to interest which is not 
recoverable either under a contract or under 
the provisions of the Interest Act. See Moha- 
may Prosad v. Ram Khelawan Singh (4) 
and the cases cited therein. The opposite 
view taken in Kamalammal vy. Peeru Meera 
Lewat Routhen (5) has been dissented from 
in this Court. See the observations cf Banerji, 
J., in Surjo Narain Mukhopadhya v. Partap 
Narain Mukhopadhya (6). Seealso Saunnada- 
nappa v. Shivbasawa (7). 

In the present case so long as thé accounts 
were not adjusted, the defendant did not 
know what amount was fo be paid. But 
after the adjustment of accounts had been 
made, and thé defendant signed the moblog- 
bandi, the defendant knew the exact’ amount 
fo be paid, and he did not pay it. Under the 
cirsimstances and having regard to thé long 


"time during which thé plaintiff has been 


kept out of tke money, we think some damages 
should be awarded for the detention of the 
money. In the absence of any evidénce, we 
assess the damagés at6 per sent. per annam. 
The decree of the lower Appellate Court 
will accordingly be varied and the plaintiff 
will get damages at 6 per cent. on the principal 
sum claimed from the date ofthe last moblog- 
bandi. In other respects that decree will be 
affirmed, 
Decree affirmed. 

(4) 15 Iad. Cas. 911; 15 0, L. J. €84 at p. 687. 
al” 20 M. 481; 7 M. L. J, 263; 7 Ind. Dec. (x. s) 

(6) 26 C. 955; 13 Ind. Dec. (x. s.) 1211. 

(7) 31 B. 354 at p. 359; 9 Bom, L, R. 439, 
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NAGPUR JUDICIAL COMMISSIONER’S. 
COURT. 
Seconp Crvit AppraL No. 639 or 1916. 
June 19, 1917. 

Present:—Mr, Mittra, A. J.C. 
SHALIGRAM SADASHEO PANDE— 
DEFENDANT —- APPELLANT 
VETSUS 
NARAIN AND OTBERS— PLAINTIFFS — 


RESPONDENTS, 

Contract Act (IX of 1872), s. 23, applicability of, to 
voidable contract—-0. P. Tenancy Act (XI 
of 1898), s 70—Tenancy land sold as khudkasht— 
Registration contrary to law—Dispossession of vendee 
by landlord-—Misrepresentalion, dumages for, suit for, 
maintainability of—~Transfer of Property Act (1V of 
1582), s. 53 (2), presumption under—Specific Relief Act 
(I of 1877), s. 15. 

Plaintiffs purchased under a registered sale-deed 
from the defendant 4-pies share in a village and 
34°66 acres of land, which was described as his 
khudkasht. The land being the tenancy jand of the 
defendant’s predecessor-in-interest could not be 
transferred without the consent of the landlord, who 
dispossessed the plaintiff by an order of the Revenue 
Officer under section 71 of the Central Provinces 
Tenancy Act. The plaintiffs filed the present suit 
for compensation for breach of the covenant in the 
sale-deed which described the land as khudxasht. It 
was contended’ on behalf of the defendant that, the 
registration of the sale-deed being contrary to the 
provisions of section 70 of the Central Provinces 
Tenancy Act, che agreement was unlawful under 
section 28 of the Contract Act, as if had the effect 
of defeating the provisions of the law, and no 
damages could be claimed in respect of such an 
agreement: 

Held, (1) that a transfer of occupancy and ordinary 
tenantrights being voidable and not absolutely void, it 
could not be held to be unlawful within the meaning 
of section 23 of the Contract Act; [p. 670, col. 2.] 

(2) that even if the registration of the instru- 
ment was contrary to law, this did not affect the 
question of damages to which the plaintiffs were 
entitled for breach of the covenant in the sale-deed, 
[p. 670, col, 2.] 

Under the provisions of section 53 (2) of the 
Transfer of Property Act, the vendor is deemed to 
contract with the buyer that the interest, which he 
professes to transfer, subsists and that he has power 
to transfer the same. [p. 671, col. 1.) 

Where a vendor sells land as belonging to him and 
it turns out that his title was defective, he is liable 
to damages for breach of agreement, whether the 
vendee knows of the defectin the title or not. The 
vendee is entitled to rely upon the covenant con- 
tained in the deed and is not bound to exercise due 
diligence in discovering the facts. Mere knowledge 
or suspicion regarding the defect in title does not 
prevent an express or implied covenant from operat- 
ing. Itisonly when there is a contract to the 
contrary that the implied covenant does notapply. 
[p. 671, col, 1.] 

Adikesavan Naidu v. Qurunatha Ghetti, 39 Ind. Cas. 
358; 40 M. 338; 32 M, L. J. 180; (1917) M. W. N. 17); 
5 L. W. 425, followed. ; 
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A right to specific performance is in tho discre- 
tion of the Court and can only be claimed subject 
to the condition laid down in section J5 of the 
Specific Relief Act. But after the parties have 
performed the contract by executing a sale-deed and 
delivering possession, the rights of the parties aro 
no longer governed by the Specific Relief Act but 
by the Transfer of Property Act, [p. 671, col. 1,] 


_ Appeal against the decree passed in 
Civil Appeal No. 52 of 1916, desided on the 
13th September 1916 by the Divisional Judge, 
Nerbudda Division, Hoshangabad, 

Messrs. M. B. Kinkhede and IV, R. Puranik, 
for the Appellant, 

Messrs. D. T. Mangalmocrly and F, R., 
Dhoke, for the Respondents, 


JUDGMENT.— One Tima was the recorded 
proprietor of eigbt-pies share in Mouza 
Dhodki. His brothers Govinda and Sadu 
were shown in the village papers as 
ordinary tenants of fielde Nos. 98/1, 120/3, 
121,3 and 122, area 16-13 acres. It would 
appear that the brothers formed a joint 
Hindu family. On the 6th April 1909 
they mortgaged with the defendant Shalig- 
ram their eight-pies share in the village 
together with 34:63 acres of land deserib- 
ed as Khudkasht, including the area just 
mentioned. On the 9th June 1911 they 
sold to the defendant Shaligram fonr-pies 
share including 34°66 acres of land describ. 
ed as Khudkasht for Rs. 5,400, and on the 
same day they soldthe remaining four-pies 
share without any Khudkasht for Rs. 1,000 to 
one Chindhia. Shuligram sold to the 
plaintiffs on the 12th June 1912 all his 
interest in the village, describing the whole 
of the 34:66 acres of land as Khndkasht. 
Partition proceedings in the village were 
started on the 4th October 1900 and were 
confirmed by the Deputy Commissicner on the 
10th of July 1911, and the partition came 
into force on the Ist June 1912. At this 
partition 16-13 acres of land, originally 
shown as the tenansy land of Govinda and 
Sadu, were allotted to Sheolal and Lakhmi- 
chand in proprietary right, the land being 
still shown as keld in tenant right by 
Govinda and Sadu, An application was 
made op the 20th March 1913 to the 
Deputy Oommissioner, under section 71 of 
the Central Provinces Tenancy Act, by 
Sheolal and Lakhmichand on the allegation 
that their tenants, Govinda and Sadu, had 
transferred their holding to the defendant 
Shaligram, who in his turn sold it to the 
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plaintffs. Shaligram was a parby to these 
proceedings. Eventually an order was 
passed by the Deputy Com nissioner putting 
the landlord in possession. The plaintiffs 
hal actually been put in possession upon 
the complet.on of the sale and remained 
in possession till the 25th Ostober 1918. 
The plaintifs admit haviog received two 
crops. The present suit has been filed for 
compensation for breach of the covenant in 
the sale-deed which described the land as 
Kbudkasht. The plaintiffs have been award- 
ed damages, and this second appeal has been 
filed by the defendant. 

It may be conceled, as urged bafore me, 
that the brothers Tima, Sadu and Govinda 
being joint, fthelaad was their Kyadkasht 
land and there was no question of- tenansy 
in favonr of anyofthem. Tae land upon the 
sale to the defendant became his Khudkashé, 
bat unfortunately the land was allotted to the 
patti of Sheolal and Lakhmichand. It continu- 
ed to remain in possession of the defend int, 
though Govinda and Sadu were shown as the 
ordinary tenants thereof. The partition came 
into effect on the lst of Jane 1912, and on 
the 12th June when the defendant sold the 
village share to the plaintiffs, the defendint 
could not claim the land as his Khubkasht. 
Even conceding that it was the defendant's 
tenancy land, which seem doubtful though the 
defendant was actually in possessiou of it, he 
had no transferable interest in the land, 
The utmost the defendant couid have slaimed 
is that he was the ordinary tenant thereof, 
This was undoubtedly a misreprasantation, for 
which the plaintiffs ara entitled to damages. 

It is urged that the regis ‘ration of the 
sale-deed was contrary to the provisions 
of section 70 of the Tenansy Act, that the 
agreement had the effect of defzating the pro» 
visions of the law, and that, therefore, under 
section 23 of -the Contract Act the 
agreement was unlawful and no damages 
can be claimed in respect of such an 
agreement, Now section 70 of the Tenancy 
Act prohibits the registration of an instru- 
ment which purports to transfer the rights 
of an ordinary tenant. This document pur- 
ported to convey Khudkasht rights, and not 
‘the rights of an ordinary tenant. It was 
never alleged that the partiesbad fraudulent- 
“ ly described the land as Kbhudkasht for the 
purpose of evading the rule prohibiting the 
registration of documents relating to tenancy 
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land: in fact it would seem that even the de- 
fendant was ignorant of the legal effect of the 
partition proceedings. Even if the registra- 
tion of the instrumentis contrary to law, this 
dees not affect the question whether the 
plaintiffs are entitled to damages in respect 
of a contract, forin this case we are not con- 
cerned with the validity of the transfer in 
favour of the plaintiffs. 

The view which has been taken in this 


Court regarding the  probibition of 
transfers of occupancy and ordinary 
tenant rights is that such transfers 


are voidable in the manner and to the extent 
provided for by the Act. It has never 
been held that such transfers are unlawful 
within the meaning of section 23 of the 
Contract Act. The transfers are not 
absolutely void. The argument based on 
section 23 of the Indian Contract has no force, 
The ease relied upon [Ismailji Yusufali v. 
Raghunath Lichiram Marwadi (1)] has, there- 
fcre, no application, as it dealt with a 
contract of  sub-lease without the 
written permission of the Collector, in 
contravention of the terms of the license for 
the manufactore of salt, which was made 
punishable under the Bombay Salt Ast. 
This was clearly a case of an unlawful 
contrast. 

It is contended that the misrepresentation 
in this case was upon a question of law and 
not on a question of fact. In Seth Gokul Dass 
Gopal Dass v. Murli (2) cited for the 
appellants, their Lordships of the Privy 
Council held, in view of the conflicting 
rulings in the Indian High Courts, that 
thera was a mistake of law in supposing 
that interest could be claimed after a 
desree, where the decree is silent on the 
point. Here the defendant, who was a 
party to the partition proceedings, knew 
that the land had been allotted to the pattz 
of another co-sharer, that he was not even 
shown as his tenant and that he was merely 
in possession of the land. If the document 
had stated that the land had fallen to the patit 
of another oo-sharer and the defendant had 
made a mistake as ragards his tenancy 
HENN over the land, the case might Fi been 


il) 3 Ind Cas. 779; 33 B. 633; 11 Bom. L. R. 


“osa: 603:5 I. A. 78; 20. L. R. 156;3 Suth. P. 
C. J. 514:3 Sar. P. O. J, 822; 2 Ind. Jur. 329; t Ind, 
Dec, (N. 5.) 967 (P. CO). 
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differant. Thisis a concealment of a fact, 
Jessel, M. R. in Huagleshfield v. Marquis of 
Londonderry (3) say-::— "A misrepresenta- 
tion of law is this: when you state the 
facts, and state a conclusion of law, so ag 
to distinguish between facts and law. The 
man who knows the facts is taken to 
know the law; but when you state that 
as a fact which no doubt involves, as 
most facts do, a conclusion of law, that is 
still a statement of fact and not a statement 
of law.” 

The plaintiffs rest their case on the pro- 
visions of section 53 (2) of the Transfer 
of Property Act. Under this section, the 
vendor is deemed to contract with the 
buyer that the interest, which he professes 
to transfer, subsists and that he has power 
to transfer the same. The vendor in this 
case had ro transferable rights, even if 
he were the ordinary tenant of the land, 
his title as co-owner having ceased to 
exist from the lsat Jane 1912. Sada Ka. 
vaur v, Tadepally Basaviahn (4) was a case 
where there was a contract to the eoon- 
trary within the meaning of sestion 55 of 
the Transfer of Property Act. There is no 
such contract to the contrary in the sale- 
deed, 

it is contended that there should have 
been an issue as to whether the plaintiffs 
were aware of the defests in the title. 
I agree with the learned District Judge 
that this could have been proved under 
the issue regarding misreprasentation, and 
no evidence on the point has been given. 
Moreover, where the vendor sells land as 
belonging to him, heis liable to damages 
for breach of agreement, whether the vendee 
knows of the defect in the title or not. 
In other words, the, vendee is entitled to 
rely apon the covenant contained in the 
deed, and is not bound to exercise due 
diligence in discovering the facts. Mere 
knowledge or suspicion regarding the defect 
in title does not prevent an express or 
implied covenant from operating. Itis only 
when there ia a contrast to the contrary 
that the implied covenant does not apply. 
Adikesavan Naidu v, Gurunatha Chetti (5) 


supports this view. 
(3) (1877) 4 Ch. D. 633 at p. 702; 35 L. T. 822; 25 
W. R. 190, 


(4) 30 M. 284; I M, L. T. 416: 17 M. L. J. 167. 
(5) 39 Ind Cas. 358; 40 M. 338; 32 M, L. J. 180; 
(1917) M. W., N. 171; 6 L. W. 425, 


Lastly it is argued that if the parties 
had not completed the contract of sale, and 
a suit had been brought for specific peform- 
ance, as the plaintiffs would have had to 
relinquish all right to compensation for the 
defect, so baving accepted performance of 
so much as could be performed under the sale- 
deed, the plaintiffs are not entitled to sue 
for compensation. Section:5 of the Specific 
Relief Act has no application to the question 
before me. A right to specific performance is 
in the discretion of the Court, and can only be 
claimed subject to the condition laid down 
in sec ion 15, But after the parties perform 
the contract by executing a sale-deed and 
delivering possession, the rights of the parties 
are no longer governed by the Spesific 
Relief Act but by the Transfer of Property 
Act, which clearly entitles the plaintiffs to 
damages, 

The amount decreed as damages has not 
been questioned before mein argument. The 
appeal, therefore, fails and is dismissed with 
costs, 

Appeal dismissed, 


MADRAS HIGH COURT, 
Seconp Oivin Appean No. 8&8 or 1916. 
August 8, 1917. 

Present: —Mr. Justice Sadasiva Aiyar and 
Mr. Justice Phillips, 
MEDISETTI VENKATASAMI—Puarntire 
— APPELLANT 
VETSUB 
KUNCHALLA CHIDAMBARAM anp 
OTHERS— DerenDants— Re sPpunpents, 

Civil Procedure Code (Act V of 1905), s. 47—~ 
Defendant exoverated wrongly desc:ibed as party in 
decree, uhether party to suit Separate suit, right of. 

A defendant, whose name appearsin the decree 
without having been struck off previously from the 
r-cord,is a party with respect to whom the prohibi- 
tion of a sep«rate snit enacted in section 47 of the 
Civil Procedure Code applies, notwithsianding that 
he has been exonerated by the decree passed in the 
suit without anadjudication on the controversial ques. 
tions between him and the plaintif, [p 672, col. 17 

Krishnappa Mudaly v Periaswamy Mudaly, 38 Ind, 
Cas. 297: <] M. L. T, 121:5, L. W. 369; 32 M. L. J, 
532: -0 M. $64, not followed. 

Ramaswami Sastiulu v Kameswaramma, 28 M. 361; 
10 M. L. J. 126; 8 Ind. Dec. n.s) 658 F.B), 
followed. BRT a 

Second appeal against the deoreeof the 
Court of the Additional Temporary Subordi- 
nate Judge, Guntur, in Appeal Suit No. 163 
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of 1915 (Appeal Suit No. 270 of 1915 on the 
file of the District Court, Guntur), preferred 
against the decree of the Court of the 
District Munsif, Ongole, in Original Suit No. 
163 of 1914. 

Mr. P. Somasundram for Mr. V. Subra- 
mantam Pantulu, for the Appellant. 

‘Mr, P. Venkataramana Rao, for the 
Respondents. 

JUDGMENT.—An important question of 
law. as to interprétation of section 47 of 
the Code of Civil Prosedure (with the new 
explanation added by the Code of 1908) 
is involved in this appeal. The contention 
of Mr, Venkataramana Rao for the respond- 
ents id that the case, Krishanappa Mudaly 
y. Periaswamy Mudali (1), relied on by the 
appellant is opposed to the.Pull Bench 
decision in Ramaswami Sastrulu v. Kames- 


waramma (2) and to the plain language of 


the explanation -to section 47 of the Code 


of Civil Prosedure and ought not to be 


followed. We agree with Mr. Venkata- 
ramana Rao’s contention, and we do not think 
that the anomaly pointed out at page 123(1st 
column) cf the 21 Madras Law Times Report 
isa sufficient reagon for overriding the plain 
legislative provision, which was apparently 
introduced in the new Code for the express 
purpose ‘of enacting as law the views ex- 
pressed in the decisions of the Bombay 
and Madras High Courts on the old section 
244 (corresponding to the present section 
47) and embodied in the Full Bench desision 


in Ramasaswamt Sastrulu v. Kameswaramma 


(2), and of overruling by statutory enactment 
the decisions contra of the other High Courts 
on the question, whether a defendant whose 
name appears in the-decree without having 
been struck off previously fromthe record 


is a party with respect to whom the pro- 
hibition of a separate suit enacted in section. 


47 (old section 244) applies, notwithstanding 
that he had been exonerated by the decree 
passed in the suit without an adjudication 
on the controversial questions between him 
and the plaintiff, 

‘ The second appeal is, therefore, dismissed 
with costs, 
M. 0. P 
l Appeal dismissed, 


1 

(1) 88 Ind. Cas, 297; 21 M. L. T. 121; 5 L. W. 
869; 32 M. L, J. 682; 40 M. 964. 

(2) 28 M. 861; 10 M. L. J. 126; 8 Ind, Dec, (x. 3.) 
. 853 (F. B.). 
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MADRAS HIGH COURT, 
SECOND Cryin APPEAL No. 1757 or 1916. 
January 21, 1918, 

Present:—Mr. J EA Bakewell and 
Mr. Justice Phillips. 
NAGALINGAM PILLAI—Prattivy 

—APPELLANT 
versus 
VADUGANATHA ASARI AND ANOTHER— 


DEFENDANTS — RESPONDENTS. 

Hindu Law—Succession—Dancing girl, succession fo 
property of~Sons versus daughters—Daughter’s 
daughter, whether to be preferred to son. 

The property of a dancing girl will pass to her 
female issue first and then to her male issue. 

Its devolution is by custom similar to the devolu- 
tion of Stridhanam. 

Consequently, a daughter's daughter succeeds to 
such property in preference to the son. 

, Kamakshi v, Nagarathnam, 5 M. H. C. R., 161, followed. 


Second appeal against the decree of the 
Court of the District Judge, Madura, in 
Appeal Suit No. 325 of 1915, preferred 
against the decree of the Court of the 
Additional Districts Munsif, Madura, in 
Original Snit No, 242 of 1913, 

Mr, A. Krishnaseami Aiyar, for the Ap- 
pellant. 

` Mr, O. V. Ananthakrishna Aiyar, for the 
Respondents. 

JUDGMENT.—It has been held in 
Kamakshi v. Nagarathnam (1) that in the 
dancing girl caste daughters succeed in 
preference to sons, and Strange in his Manual 
of Hindu Law says that the property of 
a dancing girl will pass to her female issue 
first and then to her male issue as in the 
case of other females, Although the proper- 
ty is not Stridhanam, its devolution is by cus- 
tom similar to the devolution of Stridhanam. 
Consequently a daughter’ 8 daughter must be 
preferred to a „son, just as in ordinary Hindu 
Law a son’s son is preferred to a daughter, as 
in the latter sons have the preference over 
daughters, The District Judge i is, therefore, 
right and this second appeal is dismissed 
with costs, 

M, Cc. P, 

Appeal dismssed, 


(1) 6 M. H.C. R. 161. 
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PATNA HIGH COURT. 
Criminal Revision No. 111 or 1918. 
April 17, 1918. 

Present: —Justice Sir Ali Imam, Kt, 
AMBICA SINGH AND OTHERS— APPBLLANTS 

versus 
EMPEROR—Obpposire Party. 

Criminal Procedure Code (Act V of 1908), ss. 346, 
350, 537—Transfer of case from file of Magistrate not 
competent to try 1t—Trial, de novo—Zdccused, whether 
can waive right—Evidence recorded by Magistrate not 
competent to try case, whether can be considered— 
Procedure—Illegality. 

Where a case is transferred from the file of a 
Magistrate who is not competent to try it under 
section 346 of the Criminal Procedure Code, there 
must be a trial de novo of the whole case, and the 
whole of the prosecution evidence must be recorded 
afresh. In such acase the accused have no power 
to waive their right to a trial de novo. The evidence 
recorded by the Magistrate from whose file a case 
is transferred under this section, having been record- 
ed by a Magistrate who was not qualified to record 
it, cannot be taken into consideration by the Magis. 
trate who actually tries the case. [p. 674, col. 1; p. 
675, col. 1.] 

The failure to hold the trial denovo in such a 
case is an illegality which vitiates the trial and not 
merely an irregularity covered by section 687, Crimi- 
nal Procedure Code. [p, 675, col. 1.] 

Appeal from an order of the District 
Judge, Saran. 

Messrs. S. Sinha and Parmeshwar Dayal, for 
the Appellants. 

The Government Advocate, for the Crown. 

JUDGMENT.—The facts and sircumstan- 
ees out of which the present revision arises 
are as follows :— 

One Bishun Rai lodged an information 
before the Police to the effect that the 
petitioner Ambica and his party came to 
oust him from a bathan and that in the 
attempt they inflicted injuries on various 
people and amongst them on Bishnn Rai 
with a deadly weapon, a spear, committing 
thereby an offence under section 326 of 
the Indian Penal Code. The petitioners 
Ambica Singh and Bikan Singh have been 
convicted under section 323 of the Indian 
Penal Code and the third petitioner has 
been convicted under section 326 of the 
Indian Penal Code and sentenced to three 
months’ rigorous imprisonment. Their con- 
vistions have been upheld by the Sessions 
Judge of Ohapra. 

Mr. Sinha appearing on behalf of the 
petitioners assails the conviction and sen- 
tence passed on these persons principally 
upon two grounds. 
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Mr. Sinba’s contention is that on the 
finding of the learned Sessions Judge I 
should hold that there was a right of 
private defence in the accused and that, 
therefore, the conviction should fail. He 
has drawn my attention to certain portions 
of the judgment of the lower Appellate 
Court, and it appears that on the findings 
there can be little doubt that the oase 
for the prosecution was materially false. 
The learned Judge has held that the story 
that the acoused persons proceeded to the 
buthan of Bishun Rai to oust him is 
totally false. He holds that the interfer- 
ence was on the part of Bishun Rai’s men 
with the accused Ambica and his party, 
who were peacefully engaged in ploughing 
or some other agricultural operation on their 
own land. There is, however, a further 
finding which very largely affects the con- 
tention raised by the-leartied Counsel. The 
finding is that when Bishun Rai came 
and interfered with Ambica and his party, 
the right of private defence was exceeded 
by Ambica and his men.” The finding on 
this question is:— In fact I find the pro- 
seaution story of the actual assault to be 
trne and I am unable to hold that Bishun 
Rai gave any such provosation or made 
any such resistance as would justify the 
use of the force actually employed.” 

In this connection Mr. Sinka has drawn 
my attention to the fact’ that one of the 
prosecution witnesses had admitted that the 
spear wound attributed to Ramdewan had 
in fact been caused by another man called 
Kari Singh. This the learned Judge re- 
fused to accept and has held that the 
wound in question was inflicted by Ram- 
dewan himself. On the findings of the 
learned Judge, therefore, it is quite evident 
that although Ambica and his party had 
the right of private defence as against 
interference on the part of Bishun Rai, yet 
that right was exceeded. It is impossible 
for me, therefore, in the face of this finding 
to accept the contention of Mr. Sinha that 
the conviction of these men, because of 
the original right of private defence having 
been exercised, is unsustainable. 

The sesond branch of the argument of 
Mr. Sinha, however, silands on «a very 
different footing. Mr. Sinha raises the 
question of the illegality of the trial before 
the Magistrate who tried this case and 
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convicted the accused. In order to explain 
the position taken by Mr. Sinha it will 
te necessary to refer to one or two ingi- 
dents that took place before the trial con- 
eluded. 

_ It appears that the Sub- Divisional Magis- 
trate of Chapra who took cognisance of 
this case made it over for disposal to Mr. 
A. Amir. This officer proceeded with the 
recording of the evidence on behalf of the 
prosecution, and thereafter felt that possibly 
the medical evidence that was to be 
produced before.him might show that it 
was a case that would fall under sections 
148 and 326 of the Indian Penal Code, 
He, therefore,.drew the attention, of the 
Sub. Divisional Officer to what he expected. 
Thereupon the Sub- Divisional Officer desired 
him to take the medical evidence. The 
officer in question, however, proceeded to 
take the evidence òf a large number of 
prosesution witnesses and ultimately that 


of the medical witness. The medical 
evidence revealed the fact thal 
there was an offense committed 
under section 226 of the Indian 


Penal Code. ‘The case was then again 
referred to the Sub-Divisional Officer, who 
transferred it to his own file and then 
made it over to Mr. J.C, Bose for trial. 
This is the officer who tried the case. 
Before, however, sending the case to Mr, 
J. ©. Bose for trial, the Sub- Divisional 
Officer appears to have satisfied himself 
as regards the disposition of the accused 


with reference to a de novo trial. I find 
in his order sheet of the 25th January 
the following words:— The accused 


will not apply for a de novo trial.” On 
the same day from an order passed by Mr. 
‘J.C. Bose it appears that he received the 
seizin of the case from the Sub-Divisional 
‘Officer. In this order sheet also it is 
‘recorded that the accused did not desire 
‘to have a de novo trial, The trial þe- 
fore Mr. J. C. Bose proceeded from the stage 
‘at which it had been stopped by Mr. Amir, 
Mr. Sinha’s contention is that the accused are 
not permitted to waive any right which 


‘under the law is given to them, Reliance ` 


is placed by Mr. Sinha on Deputy Legal 
Remembrancer Y. Upendra Kumar Ghose (1), 


(1) 12 0. W. N. 140; 6 Or, L. J, 484, 
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Upendra Nath Mandal v. Rampal (2), Muham- 
mud v. Emperor (3), King Emperor v. Sakha- 
ram Pandurang i4). Mr. Sinba contends that 
the case is not covered by section 350 of 
the Criminal Procedure Coude and that the 
removal of the case from the file of Mr. 
Amir to that of Mr. Bose was made under 
section 346 of that Code, The learned 
Government Advocate, who appears in support 
of the conviction, concedes the proposition 
that section 350 of the Code is inapplicable 
to the present case. It is pointed out by 
Mr. Sinha that section 346 contemplates 
a case where a Magistrate proceeding with 


“Aan enquiry or trial before him finds on 


the evidence that the case is one as to 
warrant a presumption that it should be 
tried by some other Magistrate in the 
district. He contends, therefore, that the 
language of section 345 clearly establishes 
the proposition that the Magistrate who 
originally proceeded with the trial was 
one that was not qualified to go on with 
it. With referenca to section 350 on the 
other hand Mr. Sinha points out that the 
Magistrate who ceased to have jurisdiction 
was qualified to try the oase and was 
succeeded by another Magistrate who could 
exercise the same powers as_ his predecessor. 
On a careful examination of the language 
of these two sections I am of opinion that 
there is sonsiderable force in the sconten- 
tiou raised by Mr. Sinha. It is quite 
evident that in this case Mr. Amir, when 
he had the medical evidence placed before 
him, found that he being a Second Class 
Magistrate was not qualified to proceed 
with the trial, Therefore, the position 
occupied by Mr. Amir in this case would 
be a position distinct from the position of a 
Magistrate who ceased to have jurisdiction 
under section 350 and was succeeded by an- 
other Magistrate of equal qualification. Keep- 
ing this distinction in view Mr. Sinha contends 
that in a case falling under section 340 
of the Code the law provides that the 
accused should have the option of demanding 


a de novo trial or of proceeding 

with it from the stage at which 

it was left by the Magistrate who 
è 


(2) 4 Ind. Cas. 486; 30 C. L. J. 482; 11 Cr, L. J. 1. 
(3) 2 Or. L. J. 869; 25 P. R. 1505 Or; 91 P, G. R. 


905. 
(4) 26 B. 50; 3 Bom. L. R, 558. 
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ceased to exercise jurisdiction. In this 
connection it is urged that the facility 
that has been afforded to the aconsed 
in such gases to choose a de novo trial 
or not is based upon the consideration 
that the Magistrate who ceased to have 
jurisdiction was competent equally with 
the succeeding Magistrate to try them. 
Section 846 of the Code, according to 
Mr. Sinha, stands altogether on a different 
plane. He urges that the Magistrate who 
was succeeded by a sompetent Magistrate 
was one who had not the qualification and, 
therefore, was not competent to proceed 
with the case. In this’ connection Mr. 
Sinha has also drawn my attention to 
the section of the Code which provides 
for the recording of evidence. The section 
says that the evidence of each witness 
shall be taken down in writing in the 
language of the Court by the Magistrate 
or in his presance and hearing and under 
his personal direction and superintendence 
and shall be signed by the Magistrate. 
The learned Government Advocate contends 
that even if the view taken by Mr. 
Sinha be correst, the defect pointed ont 
by him is only an irregularity and not an 
illegality. He, therefore, suggests that the 
irregularity is one that is covered by 
section £37 of the Code. He also points 
out that the evidence recorded by Mr. 
Amir and used by the Magistrate who 
tried the case would at the very worst 
mean an irregularity sovered by clause 
(a) of section 587 and is curable by that 
section, I am unable to accept the con- 
tention of the learned Government Advocate 
and I do not regard the defect under 
consideration as a mere irregularity. I 
look upon it as an illegality. It is the 
very mode of trial that in this case has 
been affeste2. The evidence recorded by 
Mr. Amir in the ease was not eviderce 
recorded by a Magistrate who was qualifi- 
ed to try it. On the authority of subrah- 
mania Ayyar v. King-Emperor (5), it is an 
legality that cannot be cured by section 
537. My attention has been drawn to the 
case reported as Ram Subhag Singh v. 


Emperor e (6). I have carefully gone 
(5) 25 M. 61; 11 M. L. J. 233; 3 Bom. L. R. 540; 28 

I, A. 257; 6 C, W. N. 866; 2 Weir 271; B Sar. P. C.J, 

160 (P. C). 

ae 30 Ind. Cas. 465; 19 CO. W, N. 972; 16 Cr. L. J, 
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through the judgments delivered in that 
cass. They do not seem to affect the 
point raised by Mr. Sinha. 

In the circumstances I hold that the 
trial of the petitioners was not in ac- 
cordance with law. I, therefore, set aside 
the cotvistion and sentences passed on 
Ambica, Bikan and Ramdewan and send 
back the case to the District Magistrate 
of Chapra with the direction that the 
accused should be re-tried in accordance 
with law, 

Retrial ordered. 


NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 
ORIMINAL Revision No. 68 or 1918. 
March 25, 1916. 
Present: —Mr. Findlay, Offg. A. J.C. 
GANPATY — APPLICANT 
versus 


CHIMNAJI—Non-Appeiicant, 

Provincial Insolvency Act (ITI of 1907), s. 48 (2) (b) 
—Fraudulent concealment of property — Proceedings 
under s. 48, nature of—Charge, framing of, whether 
necessary. 

In a proceeding under section 43 (2) of the Pro- 
vincial Insolvency Act itis not essential that there 
should be a definite charge, finding and a conviction 
asa foundation for a sentence under the said pro- 
visions. All that the law requires is that the prinoi- 
ples underlying a criminal trial should be observed 
in essentials. [p. 676, col. 1.] 

Harihar Singh v. Moheswar Proshad, 27 Ind. Cas, 
199; 18 O. W. N. 692; 16 Or, L. J. 185, disapproved. 

Where an insolvent who was being proceeded 


‘against under section 43 (2) (b) of the Provincial 


Insolvency Act was informed of the nature of the 
proceedings, the offence with which he was charged 
and of its consequences: 

Held, that the essentials of a criminal trial were 
complied with. [p. 676, col. 2.] 

Application for revision of the order of the 
Divisional Judge, Nagpur, dated the 20th 
February 1918, in Miscellaneous Civil Appeal 


No. 5 of 1918, in Insolvency Proceed- 
ings. 

Mr. Gangadhar Sitaram, for the Appli- 
cant. 


ORDER.— The present applicant for revi- 
sion Ganpaty was sentenced to three months’ 
simple imprisenment by the Subordinate 
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Judge, Nagpur, under section 43 (2) (b) 
of the Provincial Insolvency Act in respect 
of bis having sOncealed in the insclyenoy 
proceedings certain property alleged to be 
his. His appeal to the Divisional Judge 
was dismissed on the 20th February 1918. 
On revision to this Court the main posi- 
tion taken ups has been that the proceedings, 
as held by the Subordinate Judge. were 
not carried on the analogy of proceedings 
under the Criminal Procedure Code, that 
the burden of proof was wrongly placed 
on the applicant and that the applicant 
was prejudiced by the evidence on behalf 
of the opposing creditors Having been 
recorded after the applisant’s evidence had 
been taken. I am not, however, with all 
deference prepared to accept the proposition, 
laid down by Jenkins, C. J, in Harihar 
Singh v. Moheswar Proshad (1), to the effect 
that in a proceeding under section 43 (2) 
of the Provincial Insolvency Act there must 
be a definite charge, finding and a convic- 
tion as a foundation for a sentence under 
the said provisions. It seems to me that 
so long as the principles underlying a 
criminal trial are observed in essentials, 
this is all that the law requires. 

In the present case the applicant was 
adjudicated an insolvent on the 20th 
April 1917. The learned District Judge, 
who was then dealing with the oase, 
thereupon framed what was termed "issue 
and obarge”?. This fell into two parts 
and the following was the text of the 
second part:— 

“If the insolvent bas property as alleged 
which is not entered in his petition, what 
punishment should be awarded to him 
under section 43 (2) (b) of the Act?” 

A note follows to the effect that these 
issues are read and explained to the insolvent 
and “it is made clear to him that they 
will be treated as charges. He pleads not 
guilty.” It is thus clear that to all 
intents and purposes a formal charge like 
that for a criminal offence was made 
against applicant, and further this sharge 
and its possible consequences were explained 
to him. 

The Subordinate Judge, however, who 
subsequently dealt with the case in August 


(1) 27 Ind, Cas. 199; 18 ©. W. N, 692; 16 Cr. L, J, 
135. 
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1917, made the mistake of recording 
the evidence for the present applicant 
before he recorded the evidence for the 
ereditors, Were there any reasons to 
suppose that the applicant had been 
prejudiced by this procedure, I should 
undoubtedly have felt compelled to remand 
the case for a fresh enquiry on the charge 
against the applicant, but after carefully 
examining the evidence on the record I 
agree with the learned Divisional Judge 
in thioking that even if the oral evidence 
produced by the creditors be entirely dis- 
regarded, there has been ample proof that 
the applicant has fraudulently soncealed 
the property. Any evidence the applicant 
desired to offer was duly taken and so 
far as the findings of facts go, there is 
not the slightest ground for disturbing the 
decision come to by the two lower Conrts. 
A further point has, however, been raised, 


"wiz, that the circumstances of this case 


did not bring it within the purview of 
section 43 (2) of the Provincial Insolvency 
Act at all, and in this connection I have 
been referred to the desision of their 
Lordships of the Privy Councilin Chhatrapat 


Singh vy. Kharag > Singh (2) as 
vell as to the judgment of Mookerjee, 
Jd., in Udat Chand v., Ram Kumar 


Kare (3). As pointed out, however, by the 
learned Divisional Judge ihe Privy Council 
case just cited has obviously no application 
in the present instance. That ocase had no 
reference to proceedings under section 43 of 
the Act and as regards the Calcutta Weekly 
Notes case just quoted it does not favour 
the applicant as order of adjudication bad 
already been made. What that case laid 
down was that the condust of the petitioner 
in relation to his creditor can be taken 
into account only at a later. stage of the 
proceedings, when the question of his dis- 
charge arises for consideration. What we 
are dealing with under section 43 is an 
offence which is committed against the 
Court, inasmuch as the petitioner has 
fraudulently concealed property which was 
in his possession or power and which it 


(2) 39 Ind, Cas. 788; 15 A. L. J. 8% 21M L.T. 36; 
174; 25 O. L. J. 215; 21 Cc. W, N. 407. 10 Bur. L, T, 
25; 44 0, 535 (P, C.). 

(3) 7 Ind. Cas, 894; 16 OC. W. N. 213; 12 O.L, a 
400 
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was his duty to bring to the notice of 
the Court. 

In these circumstances [ see no cause 
to interfere and the application for revision 
is dismissed. 

The applicant must surrender to his 
bail and will be sent tothe Court of the 
District Judge, which will have the neces- 
sary orders for his serving the remainder 
of the period of the sentence passed 
on him. 

Application for revision dismissed, 


PATNA HIGH COURT. 
CriminaL Revisiox No. 93 or 1918, 
April 11, 1918, 
Present:—Justice Sir Ali Imam, Kr, 
JAGAN DUBEY AND orners—Convicts— 
PETITIONERS 
perius 


EMPEROR—Opprosire PARTY. 

Penal Code (Act XLV of 1860), s. 447—Trespass— 
Possession necessary to be determined, 

Yor a conviction under section. 447 of the Penal 
Code the finding on the point as to who was in 
a of the land in dispute is necessary. [p. 678 
col, 1. 

Where a person enters upon land, not with the object 
of intimidating, annoying or insulting the complainant, 
but in the bona fide assertion of his own right to 
remain on the land till he is ejected therefrom in 
accordance with law, he is not guilty of an offence 
under section 447 of the Penal Code. ip. 678, col. 1.) 


Appeal from a decision of the Sessions 
Judge, Shahabad. 


Mr. M. Yunus, for the Petitioners. 
The Government Pleader, for the Crown. 


J UDGMENT.—The three petitioners Jagan 
Dubey, Damri Dubey and Bigan Kahar were 
convicted under section 447 of the Indian 
Penal Code by the Sub-Divisional Officer 
of Sassaram. On appeal their conviction 
was upheld by the learned Sessions Judge 
of Shahabad. The present petition is on 
behalf of the three men. Mr. Yunus appear- 
ing on etheir behalf contends that the 
conviction under section 447 of the Indian 
Penal Code cannot be sustained on the 
findings of the learned Judge. 

- Jt appears that some canal side ontting 
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landa kept by Government are from year 
to year settled with people and that 
amongst them the land with which this 
case is concertied was one. This land has 
been, if is admitted, settled with the father 
of the principal accused Jagan Dubey 
from year to year. The circumstances of 
the annual settlement leave little doubt that 
the acoused believed that the renewal after 
the expiration of every annual lease would 
be a matter of course. What happened 
last year was that the lease expired 
on the 3lst of March 1917. On the 5th 
May an application was put in by the 
private prosecutor Bidyapat before the 
Settlement Officer for the lease of the 
land in question. On the 7th May the 
settlement was made with this man and 
he was duly given the lease. On the 
7th August 1917 SBidyapat entered upon 
this land. Nothing happened on that 
dsy, but on the day following the accused 
Jagan and the other two petitioners same 
to the land and ordered Bidyapat to leave 
the field. He refused and thereupon 
Jagan called upon his men to beat him. 
The latter ran away, on which the land 
wes ploughed up by the accused and his 
party. Mr. Yunus contends that before a - 
conviction under section 447 of the Indian 
Penal Code can stand, the finding on the 
point as to who was in possession cf the 
land in dispute was necessary. He contends 
that although the last lease expired on 
the 3lat March 1917, yet bis client son- 
tinued to remain in possession of this land 
and that he was in possession of this 
land when on the 8th August he came 
and ordered Bidyapat to leaye the place. 
Mr, Yunus relies for this contention on a 
finding of fact in the judgment of the 
lower Appellate Court. That finding rung 
as follows: -- 

“Indeed there is little doubt that he 
had actually sown ‘Rohini Bawag’ earlier 
in the year between the expiry of his 
lease on 3lst March and the first entrance 
of Bidyapat or the land. It would seem 
that at that time he was unaware that 
his lease would not be renewed.” 

Onthis finding he invites me to hold 
that the land continued to be in possession of 
his client. 

The learned Government Pleader appear- 
ing In support of the conviction on the 
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other hand contends that even if the land 
continued to be in possession of the 
petitioner Jagan, in any event on the 7th 
August 1917, the day previous to the 
occurrence, Bidyapat had entered upon 
this land and that, therefore, on the 8th 
of August, when Jagan came to interfere, 
the land was in possession of Bidyapat 
and, ' therefore, Jagan came and entered 
upon land in possession of the complainant 
Bidyapat. I am, therefore, asked to hold 
that on the 8th August, when the petitioner 
came to this land, he came as a trespasser. 
I find from the judgment of the lower 
Appellate Court that on the 7th August 
when Bidyapat entered upon this land 
there was no obstruction, but there is 
evidence to show that before that threats 
had been used by Jagan against Bidyapat. 

In answer to this Mr. Yunus contends 
that the fact that after the expiration of 
the lease the land had been actually 
cultivated by his client and further the 
fact that his client had threatened Bidyapat 
against entering upon this land, show 
clearly that his client was not only in 
possession of the land but was also as- 
serting it against Bidyapat and anybody 
else who might obtain or try to obtain a 
lease of it from the oanal anthorities. 
He also contends that if nothing happened 
on the 7th August, that might be due to 
the fact that the complainant came to the 
land without the knowledge of the accused, 
On the finding of the lower Appellate 
Court I cannot but come to the con- 
clusion that the petitioner Jagan continued 
to be in possession of this land after the 
expiry of his lease. In the circumstances 
I am coerced to hold that on the Sth 
August, when he came and drove Bidyapat 
out of the land, he did so in the bona fide 
belief that he being in possession of the 
‘land was entitled to remain on it till 
duly ejected. On the fasts of this case, 
therefore, there is substance in the nonten: 
tion that the entry of Jagan on the land 
in question was not with the object of 
intimidating, sunoying or insulting Bidyapat, 
but was in the bona fide assertion of his 
own right to remain on the land till he 
was ejected therefrom in accordance with 
law. 

For these reasons | hold that the convic- 
tion under section 447 of the Indian 
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Penal Code of the petitioners is unsustain- 

able. The conviction and sentences as 

against these petitioners are set aside. 
Conviction set aside. 


OUDH JUDICIAL COMMISSIONEd’S 
COURT. 

CRIMINAL Revision No. 2 or 1918. 
March 14,1913. 
Present:—Mr. Lindsay, J C. 

GUR BAKHSH THEWARI— Accusep— 
APPLIO weT 
VETSUS 

EMPEROR—Compcarnant. 

Criminal Procedure Code Act V of 1*98, ss. 537, 
540—Prosecution evidence recorded after defence 
evidence closed ~Proceduve, legality of Revision— 
High Court, interference by. 

In a criminal trial after the evidence for the 
defence had closed, the Magistrate examined certain 
witnesses for the prosecution giving at the same 
time full liberty to the accused to cross-examine 


"Seld, that in revision it was not proper for the 
High Court, having regard to sections 537 and 540 
of the Code of Criminal Procedure, to interfere 
with me Magistrate's order on this ground ip. 679, 
col, 1. 

Appeal against the order of the District 
Magistrate, Gonda, dated the 18th October 
1917, upholding the order of the Deputy 
Magistrate of lst Class, Gonda, dated tbe 
28th August 1917, 

Mr. S. P. Kain, for the Applicant. 

The Government Pleader, for the Crown, 

JUDGMENT.—This application has 
already been before me, and on the last ocea- . 
sion on which the learned Counsel was heard 
on behalf of the applicant, I adjourned the 
case for the purpose of inquiring into certain 
circumstances which were brought to my 
notice in the course of argument. it was 
complained on behalf of the applicant that 
witnesses for the prosecution were allowed to 
be called after the defence evidence bad 
closed. The fact is apparent from the 
order of the Magistrate who tried the 
case. I thought it desirable, however, to 
instruct the Government Pleader to ascer- 
tain, if he could, the reasons which led to 
this somewhat unusnal procedure on the 
part of the Magistrate. The Magistrate 
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has sent up an explanation disclosing the 
sircumstances in which he thought it neces- 
sary to allow this further evidence to be 
called, and he points out that the acoused 
had been given a full opportunity of oross- 
examining the witnesses who were pro- 
duced at this late stage. He refers in his 
explanation to a ruling of the Calcutta 
High Court which is reported as (Queen v. 
Belilios (1). I have also been referred to a 
somewhat similar case which is referred to 
as Ananda Ohunder Singh v. Basu Mudh (2), 
There it was held that a Magistrate was 
strictly within his right under section 540 
of the Code of Criminal Procedure in 
receiving fresh evidence, after evidenae on 
‘both sides had been taken and the case 
had been adjourned for judgment. As their 
Lordships pointed out in that case, section 
540 of the Code of Criminal Prosedure 
gives very wide powers. In any case it 
seems to me that under the provisions 
of section 537 itis not proper for me to 
interfere with the order on this ground, 
as I am unable to hold that the accused 
was in any way prejudiced. 

As regards the rest of the aase, there 
appears to be plenty of evidence upou 
the record upon which it was open to 


the Courts below to find that the ap- 
plicant was liable to be bound over 
to give security. The application is dis- 


missed. 
Application dismissed, 
(1) 20 W. R. Cr. 6'; 12 B. L. R. 249. 
(2) 24 0. 167; 12 Ind, Dec. (N. 8.) 777, 





PATNA HIGH COURT, 

Civiu Revision Case No. 6 or 1918, 
April 8, 1918. 
Present:—Justice Sir Ali Imam, Kr. 

BHAIRO PRASAD —Petitioner 
VvETSUS 

HARIHAR PRASAD — Opposrre PARTY. 

Criminal Procedure Code (Act V of 1898), s. 195 
(}—Sakction to prosecute granted by Subordinate 
Judge— Appeal, forum of—District Judge or High 
Court-—Jurisdiction. 

Where a sanction to posecute is granted or refused 
by a Subordinate Judge, an appeal against the 
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order lies to the District Judge, and not to the High 
Court, even where the value of the suit out of which 
the proveeding for sanction has arisen is beyoud 
the appellate jurisdiction of the District Judge, [p. 
680, col. 1.) 


Civil revision from an order of the 
District Judge, Saran. 

Mr. Ram Prasad, for the Appellant. 

Messrs. P. K. Sen and Szvanandan Rai, 
for the Opposite Party. 

JUDGMENT.—The facts of this case are 
shortly these. The petitioner was defendant in 
fn account suit before the Subordinate Judge 
of Saran and the opposite party was the plaint- 
iff. The suit was valued at Rs. 19,000. It 
appears that there wasa compromise record- 
ed and the defendant was under the ccm- 
promise to pay Rs. 4,000 to the plaintiff. 
Some payments were made, and it appears that 
at one stage of the case an application was 
made by the plaintiff to esxecute the 
compromise decree to the extent of about 
Rs. 3,000. A question was raised before the 
Subordinate Judge as to whether or not by 
the various payments made by the defendant 
the decrees obtained had been satisfied. 
This question culminated in an application 
by the defendant to the Subordinate Judge; 
praying for sanction to prosecute the plaintiff 
under various sections of the Indian Penal 
Code, and amongst them section 210 of that 
Code. The learned Subordinate Judge duly 
granted the sanction under the latter section. 

There was au appeal preferred by the 
plaintiff to the learned District Judge 
praying for revocation of that sanction. 
The learned District Judge entertained the 
application and revoked the sanction granted 
by the learned Subordinate Judge. The 
petitioner, being dissatished with the order of 
revocation passed by the learned District 
Judge, has approached this Court and prays 
for the setting aside of that order. His 
application was admitted on the ground 
that the learned Judge had no jurisdistion 
to entertain an application with reference 
to a decree madeina suit valued at above 
Rs. 5,000. 

The contention of the petitioner is that 
the District Judge had no jurisdiction to 
revoke the sanction. Babu Ram Prasad, 
who appears on beblf of the petitioner, son- 
tends that on a proper interpretation of 
section 21 of Act XII of 1887 it would be 
elear that the District Judge is not the 
authority to whom appeal from the Sub. 
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ordinate Judge ordinarily lies, and he 
contends that if that proposition be sound, 
under sub-clause (a) of sub-section 7 of 
section 195 of the Code the District Judge 
would have no jurisdiction. I have careful- 
ly examined the language of section 21 of 
that Act. It is evident that the Legislature 
intended to olassify the cases under which 
appeals would lie to the District Judge and 
to the High Court respectively. The 
Legislature also makes it quite clear that the 
position of any proceeding arising out of an 
original suit should be on the same plane 
with the suit itself in matters of appeals 
therefrom. A reading of section 21 of that Act, 
therefore, gives the result that all original suits 
not exceeding in value Rs. 5,000 or any 
procedure arising out of such suit would be 
subject to the appellate jurisdiction of the 
District Judge and that any other coase, 
whether an original suit or any proceeding 
arising therefrom, would be subject to 
the appellate jurisdiction of the Hight Court. 
Reading, as Ido, this section, I feel no 
hesitation in holding that the learned Sub- 
ordinate Judge’s Court is one from which some 
appeals lie to the High Court and some 
to the District Judge. -In view of the 
provision contained in segtion 195, clause (a), 
sub-clause (a), it is evident that the Court 
of inferior appellate jurisdiction would 
be the Court to which application for 
revocation of sanction must be made. I, 
therefore, hold that the District Judge had 
jurisdiction to entertain the application 
on which he passed his order revoking the 
sanction granted by the ‘Subordinate Judge. 

Babu Ram Prasad contends that inasmuch 
as the proceeding, in the course of which the 
alleged offence was committed and with 
reference to which sanction was given, was 
one in execution of a decree in an original 
suit of the value of more than Rs. 19,C00, 
the jurisdiction of the District Judge was 
barred. This is a contention with which I 
am unable to bein sympathy. The point 
is concluded by the.desision given in Maduray 
Pillay v. Blderton (1) and Ganga Dei v. Sher 
Singh (2). These authorities have laid down 
that the valuation of the original suit, or for 
the matter of that of the proceeding arising 


(1) 22 0. 487; 11 Ind. Dec. (N. 51826. 
R a”) 17 A. 51; A, W.N. (1894) 201; 8 Ind. Dec,(n.s.) 
367. 
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therefrom, is immaterial to the question as 
to the Court to which an application under 
section 195 of the Code of Criminal Procedure 
for revocation or for order granting sanction 
should be made. As I have held before, 
the question of valuation of the suit is 
of no importance for the disposal of the 
present application. The point is concluded 
by the language of sub-clause (a), sub-section 
(7) of section 195 of the Code. 

In the circumstances the application is 
rejected, 

Application rejected, 


CALCUTTA HIGH COURT. 
Criminal MISCELLANEOUS Case No, 27 or 1918. 
Marsh 8, 1918. 
Present:—Justice Sir Charles Chitty, KT., and 
Mr. Justice Smither. 

SRILAL CHAMARIA. AND ANOTHER—— 
PETITIONERS 
1 ersus 


EMPEROR — Opposite Party. 

Criminal Procedure Code (Act V of 1898), s. 526— 
Transfer of case—Magistrate, necessary witness foi 
defence, effect of. 

In applying for the transfer of a case on the 
ground that the Magistrate before whom it is pending 
is a witness for the defence, the accused must satisfy 
the High Oourt that the Magistrate will be a neces- 
i essential witness for the defence. [p. 683, 
col. 1, 


. Application for transfer of the case from 
the Court of the Third Presidensy Magis- 
trate, Calcutta, to some other Magistrate. 

FACTS appear from the judgment. 

Mr. Oamell, for the Crown.—Mr, K. B. 
Das Gupta, the Third Presidensy Magistrate 
of Caloutta, the trying Magistrate in this 
case from whose Oourt the case is sought to be 
transferred on the ground that it is necessary 
for the accused to site him asa witness 
in this case, has got nothing to do with 
the enquiry into the case. The sase relied 
on in support of the petitioners’ oase, viz., 
the case of Emperor v., Abdul Latif (1), is 
distinguishable from the facts and circum- 
stances of this case. The present Rule 
was obtained by the petitioner on certain 


1) 264, 586; A, W. N. (1904594; 1 Or. L. J. 338, 
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misstatement of facts. Karuna, as appears 
from the explanation given by the 
Magistrate, never worked under Mr, Das 
Gupta, and Mr. Das Gupta had never any 
opportunity or chance of knowing the 
sonduct and character of Karuna. The 
case can, on no account, be transferred 
unless the petitioner oan satisfy the Court 
that the trying Magistrate, whom he desires 
to call as a witness, will be a nesessary 
and essential witness for the defence—that 
but for his evidence the accused will be 
seriously prejudiced. In this case nothing 
has been established from which it can 
be said that the Magistrate, in whose 
Court the oase against the accused is 
pending, is or will be competent to give 
any evidence on any matter relevant to the 
fasts of this case. As Karuna never came 
into direst contact with Mr. Das Gupta, 
so Mr. Das Gupta would not be in a 
position to express any opinion as to 
Karuna’s oredibility as a witness, so that 
there is no ground or reason for the 
transfer of the case from the file of Mr. 
Das Gupta, who has frankly admitted in 
his explanation that he has no desire to 
try the case but that on the contrary it 
would be a great relief to him if it were trans- 
ferred from his file. There are authorities 
to show that when an accused person wants 
to get a case transferred from the Court of 
a particular Magistrate on the ground that 
he wants to cite the Magistrate as a 
witness for the defence, the ground of 
application for the transfer and the 
necessity for transfer should be scrutinized 
carefully and cautiously, otherwise it would 
be very easy for every accused person to 
get transfers on frivolous grounds. There is 
nothing on the record to justify the transfer 
of the case. The sole questionis whether 
the Magistrate can give material evidense 
‘in this case, and it has been found, after 
due consideration of all the fasts on the 
record, that be is not in a position to give 
any such evidence. The Magistrate has 
exercised his judicial disoretion in the case, 
and nothing has been shown which can 
justify your Lordships’ interference. 

Sir B. O. Mitter (with him Babus Mon- 
motha Nath Mukherjee and Bhibhuti Bhusan 
Saha), for the Petitioners.—It appears from 
the record that the Magistrate in whose 
Court the case is pending is competent 
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to give hia opinion about the oredibility 
and conduct of Karuna and Girija, the 
witnesses fcr the prosecution, The Magis- 
trate is, therefore, a-person who can be cited 
as a witness for the defence to give his 
evidence upon a relevant fact of the ease. 
How can the petitioners’ application under 
section 257 of the Criminal Procedure 
Code be rejected, when it appears from 
the evidence of one of the witnesses for the 
prosecution that Mr. Das Gupta, the 
Magistrate, is capable of giving evidence 
on a relevant fact, viz. as regards the 
conduct and oredibility of Karuna? 
This case is stronger then the case of 
Emperor v. Abdul Latif (1). In that case 
the Magistrate swore an affidavit that he 
was not competent to give any evidence 
on any relevant or material fact, yet the 
application for transfer was allowed. Here 
it has been elicited from the witness for 
the prosecution that the Magistrate can 
say which of the officers, including Karuna, 
is worthy of credit, The evidence on the 
record entitles the petitioner to call the 
Magistrate as a witness. The application 
for the transfer cannot be rejected merely 
on the basis of an extra-judicial explana- 
tion of the Magistrate that he is not in 
a position to say anything about any 
relevant fast in the case. The application 
under section 257, Criminal Procedure Code, 
cannot be rejected unless it is shown to be 
vexatious or for the purpose' of gansing 
delay or for defeating the ends of justice, 
There is no doubt that this particular 
Magistrate Mr. Das Gupta is ;capable of 
testifying to the general character, conduct 
and reputation of Karuna, and under section 
257, Criminal Procedure Code, the accused 
person can enforce the appearance of the 
Magistrate as a witness, and, therefore, the 
ease should be transferred from the Court 
of the trying Magistrate to the Court of 
some other Magistrate. The accused, whose 
position is always one of delicacy and 
suspense, should not be deprived of hia 
right to call a witness for the defence who 
is competent to depose on a relevant 
fact. 

[Smiraer, J.— Yon cannot claim transfer 
as a matter of course. There must be 
some substantial reason for the transfer. | 

Quite so. If I can show that the particu- 
lar Magistrate can testify to the credibility 


- of Karuna. 
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of a principal witness for the prosecution, 
I am entitled to site that Magistrate asa 
witness and so necessarily the case is to be 
transferred from the Court of the Magis- 
trate, whom 
to the Court of some other Magistrate. 
For the ends of justice the application 
should be allowed. 
JUDGMENT. 

Caitry, J.—Thoe question before us 
on this Rule is whether the oase 
now pending against the petitioners before 
Mr. K. B. Das Gupta should not be trans- 
ferred to some other Magistrate, on the 
ground that that gentleman is a necessary 
witness for the defence. In applying for a 
transfer of this kind I think that an accused 
must satisfy this Court that the Magistrate 
whom he desires to call as a witness will be 
a necessary and essential witness for the 
defence. Inthis case the accused say that 
the Magistrate is required to give his evidense 
as to the credit of another witness Karuna 
Bhusan Banerjee, who is no doubt one of 
the principal witnesses for the prosecution, 
and that his evidence will be admissible 
under section 155 (1) of the Evidence Ast. 
In support of this application they have put 
forward certain facts which they claim to 
have elicited from the witness Giritja in 
eross-examination, It is not suggested that 
the witness Girija has said anything in his 
examination-in-chief which is relevant to 
` the present enquiry into the guilt of the 
petitioners. It is, therefore, unnecessary 
for the petitioners to impeach Girija’s credit 
in the way that they suggest. Their applica- 
tion is solely having reference to the evidence 
We have been taken through 
the evidence of Girija more than once by 
Sir B. C. Mitter, but we are quite unable to 
find in that evidence any definite statement 
that Karuna was either a Bench slerk of 
Mr. Das Gupta, which admittedly he never 
was, or that he was so broughé into contact 
with him in the offise that Mr. Das Gupta 
would be in a position to express any opinion 
as to his credibility as a witness. Mr. Das 
Gupta himself has submitted an explanation 
to this Court in which, at the ontset, he 
frankly admits that he has no desire to try 
the case, butthat on the contrary it would 
be a great relief to him if it were transferred 
from his file. But, taking the fasts alleged 
jn the petition, he giyes them one and all a 
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categorical denial. It appears from his 
explanation that, during the years that he 
has been at Lall Bazar, at Jorabagan and at 
Bankshall Street, Karuna Bhusan Banerjee 
has never worked under him in any capacity 
either in his Court or inany office of which 
he has been in charge. He never worked 
as his Bench clerk or interpreter or prosess- 
glerk, nor did he work in the Jorabagan 
office when Mr. Das Gupta wasin charge 
of -that office, nor in the copying department 
or accounts department or in the record 
room of which the Magistrate has been in 
charge for over two years. The Magistrate 
further states that he had no _ occasion to 
know anything about his conduct or sredi- 
bility as he never worked under him and that 
he held no enquiry regarding his conduct 
in any matter in any of the Courts. He 
adds that there is no such post as “Office 
Master” used by the witness Girija, possibly 
taking it from the cross-examining Counsel. 
Turning to Girija’s evidence, his statements 
amount to this that he expresses an opinion 
as to Mr. Das Gupta’s possible knowledge 
of certain subordinates in the Police Court 
of whom Karuna is one. He does not, 
however, make any statement from which 
it can be necessarily inferred that Karuna 
wasat any time under Mr. Das Gupta 
ina way in which that Magistrate would 
be brought to judge of his condact or eredi- 
bility. Itis said that the Magistrate has 
only referred tothe enquiry into Karuna’s 
own defaleation, with which enquiry the 
Magistrate admittedly had nothing to do. 
It is said that there was another enquiry 
in 1914 into Girija’s conduct. It is suggest- 
ed that in that enquiry Mr. Das Gupta 
must have also enquired into Karuna’s con- 
duct. That enquiry was with reference to 
certain events which took place in the copying 
department. This witness cannot say 
whether Karuna was ever inthe copying 
department but thinks he was either in the 
copying department or statistics department. 
He ie not able to say which. There is 
certainly nothing to show that Karuna 
“as in any way connected with the enquiry 
into Girija's condust in 1914 or that he was 
in any way implicated in the charges which 
were then made againat that clerk and other 
clerks inthat of€ce. It is not suggested on 
the part of the petitioners that the simple 
word of the aysoused is to be accepted in 
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matters of this kind. They must show 
that the Magistrate is an essential and 
necessary witness and they must show that 
to the satisfaction of this Court. In this 
case I am clearly of opinion thatthey have 
wholly failed to show anything of the kind. 
I would, therefore, discharge this Rule. 
SmITHER, J—When an accused person 
applies to this Court for a transfer of his 
case on the ground that he wishes to examine 
as a defence witness the Magistrate who is 
trying the case, Ido not think that we 
should make the transfer as a matter of 
course. We should look into the question 
whether the Magistrate can give material 
evidence, and we must look into that ques- 
tion in this case. It is said that this Magis- 
trate can give evidence as to the credibility 
of Karuna, the principal prosecution witness, 
The suggestion is that the Magistrate hag 
formed an opinion about the witness, because 
the Magistrate has been working as a 
Presidency Magistrate in charge of certain 
offices and the witness has been working as 
a clerk in the Presidensy Magistracy offices. 
But this witness has not worked under this 
Magistrate at all, so far as I have been able 
to see, either in an office under his control 
oras a Bench clerk. On the other hand 
he has worked under other Magistrates us a 


Bench clerk, and in offices -controlled by 


those other Magistrates; and the proper 
persons to give evidence on the lines on 
which the defence says it wishes to examine 
this Magistrate are those other Magistrates— 
one of whom is the Chief Presidency Magis- 
trate, who is already a witness in this case. 
Rule discharged. 


PUNJAB CHIEF COURT. 
Criminat Revision Petition No. 117 
or 1918. 

March 15, 1918. 
Present:—Mr. Justice Scott-Smith. 
DEVI DAS AND otners—Convicts— 
PETITIONERS 
1 O7SUS 


EMPERO R— RRrOSECUTOR——RESPONDENT, 

Penal Code (Act XLV of 1860), ss. 96, 99—Private 
defence, right of—Complainant provoking fight and 
receiving injurtes— Offence. 

An attaching party went to the house of the 
judgment-debtor and began looking for the property 
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when 9, assaulted them. The consequence was a fight 
in which 9. received slight injuries: 

Heid, that as the fight was provoked by S.and no 
very grievous injuries were inflicted upon him, the 
attaching party could not be said to have exceeded 
their right of private defence and were, therefore, 
not guilty of any offence. [p. 684, col. 1] 


Petition for revision, under sestion 439 
of the Criminal Procedure Code, of the 
order of the Sessions Judge, Shahpur, at 
Sargodha, dated the 20th December 1917, 
modifying that of the Magistrate, lst Class, 
Shahpur, dated the 30th October 1917, con- 
victing the petitioners. 

Mr. Nand Lal, for the Petitionera, 

JUDGMENT.—In this case Devi 
Das, Kirpa Ram, Ramji Mal and Diwan 
Chand were convicted by a Ist Class 
Magistrate of causing grievous hurt under 
section $25, Indian Penal Code. Devi 
Das was sentenced to one month’s rigorous 
imprisonment and to pay a fine of 
Rs. 500, and the remaining accused were sen- 
tenced to one month’s rigorous imprison- 
ment and to pay a fine of Rs. 100 each, 
They appealed to the Sessions Judge, who 
acquitted Diwan Chand and reduced the sen- 
tences on the other appellants to a fine 
of Rs. 160 each, the sentence cf imprison- 
ment being remitted. These three persons 
have filed an application for revision to 
this Court, and it is contended that on 
the findings of the lower Appellate Court 
they should have been acquitted. 

The following extracts from the judg- 
ment of tke learned Sessions Judge will 
show clearly what his opinion abont the 
case is:—- 

“I do not propose to go further into the 
evidence which I have examined careful- 
ly. Suffice it to say that the evidence 
for the prosecution tells a story which I am 
unable to credit.” 

It is admitted that accused went to 
the house without sticks, for they picked up 
sticks there.” 


The learned Sessions Jndge goes on 


to say that surely Sunder Singh, who is 
said to have received the grievous hurt, 
was the person who resisted the decree. 


holder and his party. He says, (a) “14 
must have been Sunder Singh, who pro- 
voked the fight. That a man like Devi 
Das, a typical bania, himself assaulted 
Sunder Singh with a heavy stick, I decline tg 
believe for one moment,” 
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(b). “The only truth in the evidense 


for the prosecution is in my opinion the 
statement that Sunder Singh was given 
gome kind of-a beating by the attaching 
party. I am inclined to the opinion that 
he was not badly hurt. But that he receiv- 
ed some blows is proved by the Police 
record of his first report. On the other 
hand, the Police certainly resorded some 


slight signs of injury on Devi Das 
when he went to report at the 
ikana.” 

(e). “I have not the slightest doubt 
that what -happened was this. The 


attaching party went naturally to Mehr 
Singh’s house and began looking for pro- 
perty. Sunder Singh resented this and 
probably actually assaulted Davi Das. 
The attaching party lost their tempers and 
beat Sunder Singh, * ** *#*¥ *¥*¥** Jy 
any caso the assault although certainly 
provoked went far beyond any right of pri- 
yate defence, * Kik # # # kn 

(d). “As I put no reliance on the com- 
plainant’s oral evidence regarding the actual 
assault, I am not prepared to uphold the 
conviction of Diwan Chand whose presence 
is not admitted by the accused.” 

The above extrasts show that the 
learned Sessions Judge put no reliance upon 
the complainant’s evidence regarding the 
actual assault but held that there was a fight 
in which the aggressor was Sunder Singh 
and not any of the petitioners. Having 
regard to the fact that he has not believed 
any of the oral evidence for the prosecu- 
tion, it is difficult to see on what he has 
based his finding that the petitioners went 
far beyond their right of private defence. 
Seeing that there wasa fight which was 
provoked by Sunder Singh and that no 
very serious injuries were inflicted upon 
him, I am unable to maintain the finding 
that the petitioners exceeded their right 
` of private defence. I hold that on the lower 
Appellate Court’s own view of what really 
- occurred the petitioners ars entitled to an 
acquittal. 

I, therefore, allow the revision and 
setting aside the order of the lower Ap- 
pellate Court acquit the petitioners and 
direct that the fines, if paid by them, be re- 
. funded, 

Reytsion allowed. 
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PATNA HIGH COURT, 
Civin Rererence No. 2 or 1918. 
April 12, 1918. 
Present:—-Mr, Justice Mullick, 
Justice Sir Ali Imam, KT., and 
Mr. Justica Thornhill, 
EMPEROR—Prosscrror 
VETSUS 


BIR KISHORE RAI—Accosep 

Legal Practitioners Act (XVIII of 1879), s. 13 (b)— 
Pleader—Professional misconluct—Acting for both 
parties in one suit, 

A Pleader, who acts for one party at one stage of a 
suit or proceeding and then, without the leave of the 
Court, acts for the opposite party in the same suit or 
proceeding, although he may not act out of any 
improper motive, is guilty of gross carelessness and 
disregard of the rules of the profession, amounting to 
gross misconduct in the discharge of professional 
duties within the meaning of section 13 (b) of the 
Legal Practitidners Act. |p. 685, col. 2.] 

Civil reference from the District Judge 
of Cuttack. 


The Government Advocate, for the Crown. 
Messrs. Pugh, Q. O. Pal, Lalmohan Ganguli 
and Gajendra Prasad Das, for Bir Kishore Rai. 


JUDGMENT, 

Motuics, J.—This matter arises out of 
a reference under the Legal Practitioners 
Ast, XVIIL of 1879, from the District 
Judge of Cuttack ragarding a Pleader 
named Bir Kishore Rai. The learned Judge 
has found the Pleader guilty of three 
charges under section 13, clause (b), of the 
Act and has referred the case under sec- 
tion 14 of the Act foronr orders. Pend- 
ing the investigation the learned. Judge 
has suspended the Pleader from practice 
with effect from the 7th of February 
1918. . 

The charges are three:—the first re- 
lates to a mortgage suit of 1914 in 
which the Pleader signed a: plaint on 
behalf of the plaintif and subsequently, 
it dogs not appear how long afterwards, 
accepted a Vakalatnamn on behalf of 
one of the defendants, the mortgagor, and 
filed a written statement in which he 
admitted the claim of the mortgagee, 
although a number of the other defendants 
who were transferees from the mortgagor 
contested it. When the case went up on 
appeal from the decree of the Munsif, it 
was discovered that the Pleader had asted 
for both sides and upon that being brought 
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to the notice of the Court, the Pleader for 
the mortgagee, who happened to be the 
Pleader’s father-in-law, on behalf of his 
client compromised with the transferee and 
the case was finally disposed of on that 
footing. 

The next charge relates to Execution Case 
No. 219 of 1915 of the Court cf the Sub- 
ordinate Judge. In that case the Pleader on 
the 15th of March 1915 filed an execution 
petition on behalf of the judgment-creditor; 
on the 10th of November 1915 he filed 
an application on behalf of the judgment- 
debtor praying for anorder to set aside the 
sale, 

The third charge relates to Exeoution 
Case No. 347 of 1914 of the Court of 
the Subordinate Judge of Cuttack. In 
that case -the Pleader filed an execution 
petition on behalf of the decree-holder on 
the 2nd of April 1914; on the 9th of March 
1915 be appeared on behalf of a claimant 
under Order XXI, rule 58, of the Civil Pro- 
cedure Code whose claim ‘was dismissed 
on the 10th of March 1915. ‘The sale 
was held on the 16th of March 1915, 
and on the 13th of April 1915 the 
same Pleader filed a petition on behalf 
of the judgment-debtors to set aside the 
execution sale. 

In the mortgage suit as well asintke two 
execution cases the Pleader’s father-in-law 
was engagéd on the opposite side. It is urged 
that the conduct of the Pleader in signing 
the Vakalatnamas and acting for both 
sides in the same case was grossly im- 
proper conduct within the meaning of clause 
(b) of section 15 of the Legal Practition- 
ers Act. The Pleader’s explanation is that 
he acted carelessly but not with any im- 
proper motive and that’ in the two execu- 
tion cases, as soon as the matter was 
brought to his notice by the Court, he 
immediately expressed his regret and 
declined to take any further part in the 
case on behalf of the judgment-debtors. Mr, 
Pugh on behalf of the Pleader urges that 
grossly improper conduct within the mean- 
ing of section 13 means condust inyolv- 
ing moral turpitude and that it does not 
extend to gases of negligence of the rules of 
the profession such as that with which the 
Pleader has now been charged. Now, 
whatever the rule may be with regard to 
the other branches of the legal profession, 
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so far as Pleaders are concerned, the matter 
seems to have been settled in this Court by 
the decision of the Special Bench in In the 
matter of two Pleaders (1). In that case 
the matter turned upon Order III, rule 4, 
sub-clause (2), which enacts that “ every 
appointment of a Pleader, when accepted, 
shall be filed in Court and shall be consi- 
dered to be in force until determined with 
the leave of the Court, by a writing signed 
by the client or the Pleader, as the case 
may be, and filed in Court or until the client 
or the Pleader dies or until all proceedings 
in the suit are ended so far as regards the 
client,” It was held by the Spesial Bench 
in the case above referred to that 
although the Pleader may not have acted 
out of any improper motive, gross care- 
lessness and disregard of the rules of the 
profession cannot be overlooked and con- 
stitute gross misconduct in the discharge 
of professional duties within the meaning 
of section 13 (b) of the Legal Practitioners 
Act. The Pleader urges in his ‘explanation 
that he had no intention to defraud any 
person and that in fact neither the plaint- 
iff in the mortgage suit nor the judgment- 
creditors in the execution cases have so far 
raised any objection in regard’ to his con- 
duct. He further brings it to our notice 
that this proceeding has been initiated upon 
information supplied by a discharged clerk 
of his, Wa are willing to accept the assur- 
ance of the Pleader that he had no fraudu. 
lent motive, but we cannot accept the ex- 
planation that his disregard of the rules was 
not intentional. In our opinion his disregard 
of the rules was gross and intentional, 
and we do not think that a mere 
warning will have the effect of impressing 
upon members of the Bar in the Mufassil 
the necessity of strict observance of the 
provisions of the law. We are unable to 
accept Mr. Pugh’s contention that in order 
to make the Pleader lable to punishment 
under section 13, it is not sufficient to prove 
that he has intentionally disobeyed the rules 
but that there must be some act involving 
a moral stigma or proof of actual injury 
to a litigant, That in our view is not the 
law as interpreted in this Court. That 


(1) 41 Ind. Cas, 328; 2 P, L. J. 259; 1 P, L, W, 83 
(1917) Pat. 217; 18 Or, L, J. 808, 
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being so, the only question we have to con- 
sider is the punishment which should be in- 
flisted in this particular case. We have 
taken into consideration the fact that the 
Pleader is a young man who at the time 
that he committed the offences had only 
been four years in practice, that he was 
working under the guidance perhaps of his 
father-in-law and that he did not realize 
the gravity of his offence. We think, however, 
that we must impose some period of suspen- 
sion and that a mere warning will not 
be sufficient inthis case. We direct that the 
Pleader, Babu Bir Kishore Rai, be suspend- 
ed for a period of six months commencing 
from the 7th of February 1918. 

Imam, J.—I agrea. 

THORNHILL, J.—1 agree. 

Pleader suspended. 





CALCUTTA HIGH COURT. 
Crv Rute No. 138 or 1915. 
` Maroh 7, 1918. 
Present; —Mr. Justice Fletcher and Justice 
Sir Shamsul Huda, Kr. 
In the matter of A VAKIL. 
` Criminal Procedure Code (Act V of 1898), ss. 195, 
476—Qualifications mentioned in s. 195, whether 
incorporated m s. 476—Courts in the Presidency towns, 
power of, to act under s. 476. . 

Per Curiam (Fletcher, J., dubitante).—Section 476, 
Oriminal Procedure Code, does not apply to an 
offence committed before a Court in presidency 
towns. Consequently it is not competent to the 
High Court, acting under section 476, to direct the 
prosecution of a person for the offence of forgery or 
abetment of forgery brought to its notice in the 
course of hearing an appeal ina Probate case. [p. 687, 
cols. 1 & 2.) OR 

The qualifications mentioned in section 195, Orimi- 
nal Procedure Code, are to be treated as incorporated 
in the provisions of section 476, Criminal Procedure 
Code. [p. 687, col. 2.) | 

Rule issued against a Vakil, 

FACTS appear from the judgment. 

Mr. N. Sarkar (with him Babus Atulya 
Charan Bose, Sarat Chandra Roy Ohowdhury and 
Satya Oharan Sinha), for the Vakil—The 
Rule was issued by this Hon’ble Court 
under section 476 of the Criminal Proce- 
dure Code, but it has been held that 
section 476, Criminal Procedure Code, does 
not apply to the case of an offence before 
a Court within the presidency town, but 
the case gan only be sent for enquiry or 
trial to the nearest Magistrate of the first 
class. Refers to Kedar Nath Kar vy. King- 
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Emperor (1). Further the qualifications 
mentioned in section 195, Criminal 
Procedure Code, must ‘be read with section 
476, Criminal Prosedure Code. There is 
no doubt some osonilist of decisions on this 
point, but the majority of the decisions 
supports my contention. Refers to 
Jadunandan Singh v. Emperor (2), Debital v. 
Dhajadhart Goshami (8). A contrary view, 
however, was taken in Akhil Ohandra Sen v. 
Queen-Hmpress (4). If your Lordships do not 
accept the authorities which support my con- 
tention, the case, I submit, should be referred 
to a Fall Bench for authoritative decision. 
JUDGMENT.—This isa Rule issued on 
a Vakil calling on him to show cause 
why under the provisions of section 476 
of the ode of Criminal Procedure pro- 
ceedings should not be taken against him 
in respect of the evidence given by him 
in Appeal from Original Desree No. 248 
of 1916, or why such other order should 
not be made with reference to the offences 
committed by the said Vakil before this 
Court or brought to-its notice in these 
proceedings, as to this Court may seem fit, 
The appeal was heard by myself and 
Mr. Justice Shamsul Huda. It was a 
Probate case, and agreeing with the 
decision of the learned District Judge, we 
found that the Will was a forgery. Sanco- 
tion to prosecute the appellant in the 
appeal had been granted by the lower Court 
and, on the Will or the document said to 
be the Will, the Vakil’s name appeared as 
one of the attesting witnesses. The Vakil 
did not give evidence in the Court below, 
nor did he appear before the Commis. 
sioner under the commission issued by the 
lower Court for the purpose of taking his 
evidence. He stated that the parties had 
informed him that they did not require 
his evidence. We directed him to appear 
before us and with the consent of all ` parties 
his evidence was taken in this Court. He 
swore thatthe signature appearing on the 
alleged Will, where his name appeared as 
one of the attesting witnesses, was not his 
signature.’ We did not agree with that 


view. We had before us documents which 
(1) 3 0. L. J. 867;3 Cr. L. J. 329. e ` 
(2) 4 Ind. Cas. 710;.87 C. 250; 14 0..W. N. 380; 10 
0. L. J. 664; 11 Cr. L. J. 87. Kn 
(3) 9 Ind. Cas, 577; 15 C. W. N. 565; 12 Or, L. J, 
101 


(4) 22 0, 1004; 11 Ind, Dec, (N. s.) 667. 
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had been filed in this Court by him— 
Vakalatnamas—for the purpose of compari- 
son and we came to the conclusion that the 
signature apparently was his. Having 
regard to his evidence and the circumstances 
of the case, we thought that we should 
not allow the case to rest where it was, 
more especially so as the person against 
whom this Rule was issued was a person 
practising in this Court as one of the 
qualified practitioners. We, therefore, issued 
the present Rule. . 

On the hearing of the Rule, it has been 
objected, first of all, that section 476, 
Criminal Procedure Code, does not apply 
to an offence committed before a Court in 
the presidency town and, secondly, that 
even if if does the qualification in section 
195, Criminal Procedure Code, must be read 
into section 476 and, therefore, except 
as regards the statements made in his 
evidence, if would not be sompetent to 
this Court acting under section 476 to 
direct the prosesution of the Vakil for 
the offence of forging or abetting the 
forging of the Will. To deal with the first 


point first, reliance has been placed on the ` 


decision of this Court in the case of 
Kedar Nath Kar v. King-Emperor (1), where 
the learned Judge remarked: “We have 
considered the sourse which we should 
take in the matter. Sestion 476 of the 
Criminal Procedure Code does not appear 
to provide for the oase of an offence before 
a Court ina presidency town. It empowers 
a Court to send a case for enquiry or 
trial to the nearest Magistrate of the 
first class. But the nearest Magistrate, 
namely, the Presidency Magistrate is not 
a Magistrate of the first class.’ Speaking 
for myself, I think that it may be open 
to question whether the nearest Magistrate 
of the first class is not a person who can 
be quite easily distinguished from the nearest 
Magistrate. The nearest Magistrate of the 
first class can be distinguished from all 
other Magistrates surrounding the High 
Court, whether they fall under the dis. 
tinction of Presidency Magistrates salaried 
or not or Magistrates of a class inferior 
to the frg. However, the decision referred 
to is in favour of the Vakil and in my 
opinion, before we can differ from that 
decision, it would be necessary for us to 
send this case for the consideration of the 
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Fall Bench. While I follow this decision 
with hesitation, I think in a oase like 
the present, rather than to send the case 
for the decision of the Full Bench which 
would involve considerable time, it would 
be more convenient to adopt the procedure 
that was suggested in that case and to 
send the case to the Legal Remembrancer 
with the present judgment for such action 
as he may think proper. 

The other point, namely, whether the quali- 
fication mentioned in sestion 195 ought to 
be read into section 476 is again a matter 
on wkich jndicial decision is not all one 
way. There is the desision in Akhil 
Chandra Sen v. Queen-Empress (4). It seems 
to follow from the judgment that the 
qualification in section 195 is not to be 
read into the provisions of section 476, 
But again there is a desision the other 
way reported as Jadunandan Singh vy. Em- 
peror (2). Therethe learned Judges held, 
whilst recognizing that the oourse of 
decision was not all one way, that the 
recent decision of this Court was in fayour 
of the view that the qualification. mentioned 
in the former section, that is, section 195 
was to be treated as incorporated in the 
latter provision, that is, section 476, The 
same view was taken in the coase of 
Deb:lal v. Dhajadhart Goshami (3). Again 
in that conflict of authority, I think it 
would not be right for us in this case, 
specially in a case of this nature, to depart 
from the more recent authorities and to 
hold that the qualification mentioned in sec- 
tion 195 does rot apply to section 476. That 
isa matter which, I think, if it has got 
to be determined, ought not to be determined 
in a case of the present nature but in 
some other proceedings where both sides 
are properly represented. 

In the result, we follow the course adopted 
in tbe case of Kedar Nath Kar v. King- 
Emperor (1) and direct that the judgment 
and the papers in the sase be laid before 
the Legal Remembrancer for enquiry and 
for such action as he thinks proper. In 
the event of the Legal Remembrancer 
desiring to take action in the matter, he 
should apply on notice to the party to be 
proceeded against and stating the result 
of such enquiry for sanction to prosecute, 
The Rule is discharged. 

Rule discharged, 
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CALCUTTA HIGH COURT. 
ČRIMINAL APPEAL NO, 421 or 1917, 
August 14, 1917. 

Present :—Justice Sir Charles Chitty and Mr. 
Justice Richardson. 

TAHER KHAN AND OTHERS—PETITIONERS 

i versus 
EMPEROR—Oprosite Parry. 

Penal Code (Act XLV of 1860), ss. 866, 494, 498— 
Abduction of married woman—'Marry”, meaning of. 

Section 366 of the Penal Code applies to the case 
of the abduction of a married woman. The word 
“marry” in this section has the same meaning as 
it has in section 494 of the Code, 1. ¢, the 
going through a form of marriage, whether the 
marriage should prove in fact legal and valid or 
illegal and invalid. 

Criminal appeal against the order of 
the Sessions Judge, Faridpur, dated the 29tk 
June 1917. 

Babus Manmatha Nath Mukerjee, Amarendra 
Nath Bose and Pankaj Kumar Ganguli, for the 
Petitioners., 

Messrs. Orr and Camell, for the Crown. 

JUDGMENT. —The four appellants were 
tried before the Sessions Judge of Faridpur 
sitting with two Assessors on a charge 
framed under section 3866, Indian Penal 
Code. The Assessors were for acquitting 
the appellants. The learned Sessions Judge 
has convicted them and sentenced them 
each to rigorous imprisonment for two years. 

The actual facts are simple enough. The 
abdueted woman Wazidunnessa had been 
living with her husband at Dhubri. On 
her husband’s death she returned as a 
widow to live with her mother Abdunnessa 
at Paikandi in the Faridpur district. 
While there she received a proposal of 
marriage from one Daliladdi. The 
proposal was distasteful to her—Daliladdi 
being an old man with wifeand children, 
and she, therefore, refused. She and ber 
mother, however, came to the conclusion 
that it was desirable that she should 
marry a man who would reside with them 
and also maintain the mother, She accord- 
ingly, on the 18th April last, entered 
into a marriage in nika form with one 
Piziraddin. On the following day the four 
appellants with Daliladdi came to her 
house and took her away by force to the 
house of the appellant Mobarak Ali, There 
is evidence that while she was at that 
house, she received another proposal of 
marriage from Daliladdi. 
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The abdustion' took place in broad 
daylight and does not seem to have been 
accompanied with much force or violence; 
but there is no reason to suppose that the 
woman Wazidunnessa went with the appellants 
willingly. Both the learned Sessions Judge 
and the Assessors appear to have been 
agreed as to the facts proved in their 
main outline. The Assessors, however, felt 
some difficulty in finding that the intention 
charged, namely, that the woman should 
be compelled to marry Daliladdi against 
her will, bad been sufficiently established 
by the evidence. We have been taken 
through the depositions of the witnesses; 
and, having considered those depositions, 
we are satisfied that the learned Sessions 
Judge was right in the conclusion that 
the accused abducted the woman with the 
criminal intent necessary to an offence under 
section 366, Indian Penal Code, 

In this Court it is suggested that section 
366 does not apply to the case of the 
abduction of a married woman. Ib is 
suggested that that might be an offence 
under some other section of the Code, for 
instance section 498. We see no reason 
to doubt, however, that the word ‘marry’ 
in section 866 has the same meaning as 
the same word has in section 494, What it 
means is—~the going through a form of 
marriage, whether the marriage should 
prove in fact legal and valid or illegal 
and invalid. If the facts and the law 
applicable to them are as we have stated, 
the question in this case narrows down 
simply to the question of sentence. 

The appellants, as we have said, have 
been sentenced each to two years’ rigorous 
imprisonment. In the circumstances, that 
sentence seems to us to be excessive. If 
we reduce it, however, it is in the hope 
that the appellants will not molest either 
Wazidunnessa or her mother or husband 
again. If they do so, they may find 
themselyes in a worse position than they 
are now. On the whole, we are of opinion 
that the ends of justice will be met by 
reducing the sentence passed on each of 
the accused to a sentence of rigorous 
imprisonment for six months; and we order 
accordingly, 

Sentence reduced, 
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MUTHU KARAU VENA ALAGAPPA OHETTIAR V, KANAKASABAI PILLAI, 


MADRAS HIGH COURT. 
APPEAL AGAINST ORDER No. 273 or 1917. 
January 10, 1915. 
Present:—-Mr. Justice Oldfield and Mr, 
Justice Sadasiva Aiyar. 
MUTHU KARAU VENA ALAGAPPA 
CHETTIAR AND OTAERS——DEFENDANTS 
Nos, 2, 4, 5 AND 6—APPELLANTS 
VETSUS 
KANAKASABAI PILLAI AND orgers— 
PLAINTIFFR AND Dersnpants Nos. 1 AND 7— 


RESPONDENTS, 

Civil Procedure Gode (Act V of 1908), O. XXI, r. 
82, 34—Compromise decree, breach of terms of 
Damages, suit for, maintainability of —Cause of action, 

A judgment-debtor, who does not voluntarily 
satisfy a decree, does not commit an actionable 
‘wrong for which the decree-holder can recover com- 
pensation by a separate suit. 

Where, therefore, the defendant, who was under an 
obligation under the terms of a compromise decree 
to endorse certain promissory notes in plaintiff's 
favour, failed to doso, with the result that the 
promissory notes became barred: 

Held, that plaintiff's remedy was to procced in 
execution under Order XXI, rule 32 or rule 34, and 
not to seek compensation by a separate suit, 


Saiatmant Debee v. Bata Krishna, 35 OC, 
1100; 12 C. W. N. 614; Kolintavita Mama Amman, 
Kolintavita Haji Kandi, 31M. 37; 17 M, L. J. 548; 3 
M. L, T. 97 and Quamzal Huda v, Kumud Nath, 7 Ind. 
Cas. 248, distinguished. 


Appeal against the decree of the Court 
of the Temporary Subordinate 
Tanjore, in Appeal Suit No. 74 of 1916, 
preferred against the decree of the Court 
of the District Munsif, Negapatam, in 
Original Suit No, 4 of 1914. 


Mr. 0. V. Anantakrishna Iyer, for the Appel- 
lant. 
Mr. T, Nalasivam Pillai, for the Respondents. 


JUDGMENT,.—This appeal can be dis- 
posed of with reference to only one of the 
grounds taken, that the lower Appellate 
Court erred in its decision in favour of plaint- 
iff’s right to proceed by suit. The lst defend- 
ant was under obligation, under Exhibit Al, 
a compromise decree, to endorse certain pro- 
missory notes in plaintifi’s favour and to 
execute a power-of-attorney and do other 
things within a fixed time. He did not 
comply with his obligation; and plaintiff, 
instead of compelling him to do so by process 
under Osder XXI, rule 34 or 32, has now 
sued him and the present appellants, certain 
trustees alleged to be in possession of his 
property, for damages on the ground that 


Ad, 


Judge, ` 


the notes are now time-barred and worth- 
less, 

The lower Appellate Court has held that 
such a suit will lie on the strength of 
certain authorities, of which (to mention only 
those in which section 47 of the Civil 
Procedure Code of 1908 was pleaded) Sarat- 
mani Debee v. Bata Krishna (1) was de- 
sided in special circumstances and Kolintavitu 
Mama Amma v. Kolintavita Haji Kandi (2) 
and Quamzal Hudav. Kumud Nath (8) 
dealt with causes of action arising 
subsequently to, and independently of, the 
decree. Here the oause of action is not that 
the notes are barred, but that Ist defendant 
failed to comply with the decree and enable 
plaintiff to sue on them, before they became so 
barred; and the authorities referred to ars 
not in point. In the absence of authority, 
we are not prepared to accept the proposi- 
tion involved in plaintiff’s contention that a 
judgment-debtor, who does not voluntarily 
satisfy a ‘decree, commits an actionable 
wrong, for which the decree-holder can 
recover compensation by separate suit, 
Taking this view, we must hold that the 
suit is not sustainable. 

We have been asked, in the alternative, 
to treat the plaint, as an execution peti- 
tion and to allow the plaintiff to recover 
damages under Order XXI, rule 32. But, 
apart from any objections to such execu- 
tion on its merits, we are not, in view of 
the delay, after which this relief has been 
claimed, and the course of the litigation, 
prepared to use our discretion to do so. 

The result is that the appeal is allowed, 
the snit being dismissed with costs through- 
out, 

M., C. P, 

Appeal allowed. 


(1) 35 C. 1100; 12 C. W. N. 614. 
(2) 31 M. 37; 17 M, L, J, 543; 3 M. L. T, 97, 
(3) 7 Ind. Cas. 248. 
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BASIREDDIN V. SADHU TANTI, 
CALCUTTA HIGH COURT. 
Oivin RuLE No, 85 or 1918. 
February 18, 1918. 
Fresent:—-Mr. Justice Richardson 
and Mr. Justice Walmsley. 
Sheik BASIRUD DIN—Prarntizr— 
- PETITIONER 
VETSUS 
Sheik SADHU TANTI—-DEFENDANT— 


Opposite PARTY. 

Civil Procedure Code (Act V of 1908), O. IX, r. 18, 
O. XLIII, 7. 1 (d)—Compromise decree, application to 
set aside, by person not party to decree, nature of— 
Application rejected— Appeal, whether lies. 

Per Curiam (Richardson, J,, dubitante). An applica. 
tion to set aside compromise decree on the ground that 
the applicant was no party to the compromise and 
that he had given no authority to file the petition of 
compromise, is anapplication within the scope of 
Order IX, rule 18, Civil Procedure Code. An appeal 
lies from an order refusing such application. 


Rule against the order of the District 
Judge, Midnapore, in Miscellaneous Appeal 
No. 169 of 1917. 

FACTS appear from the judgment. 

Babu Jyotish Chandra Hazra, for the 
Petitioner—Upon the admitted facts of the 
case the proceedings in question were not 
and could not be proceedings under Order 
IX, rule 13, of the Civil Procedure Code 
as they purport to be, and so the appeal 
to the lower Appellate Court was not 
competent. The decree, as it stands, shows 
that ib was passed on consent. So the 
remedy of the opposite party is not by 
way of an application under Order 1X, 
rule 13. The opposite party wants to 
impeach the desree on the ground of 
fraud. Therefore, his remedy is either to 
‘bring a regular suit for setting aside the 
decree or to apply under Order XLVII, rule 
l of the Civil Procedure Code, The case 
of Damodar Misra v. Hirnashi Naik (1) 
is in my favour. See also the case of 
Hemmo Mayee Dayee v. Watson & Co. (2). 

Babu Sarada Charan Maiiy, for the 
Opposite Party.—The defendant has got 
three remedies. He is not confined to the 
two mentioned by my learned friend on 
the other side. The petition tothe Munsif 
is capable of being dealt with as an applica- 
tion for setting aside an ex parte decree 
under Order IX, rule 13, and it was so 
treated in thiscase. Therefore, the appeal 


(1) 27 Ind. Cas. 227; 19 C. W. N. 118. 
(2) 14 W. R. 299, 
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to the Districé Judge against the order 
of the Munsif rejecting the application for 
setting aside the ew parte desree was com- 
petent. Refers to Koroona Moyee Dosses v, 
Nubo Kishore Sein (3), Bholad Naskar v. 
Alach Naskar (4), Golab Koer v. Badshah 
Bahadur (5). 

Babu Jyotish Ohandra Hazra, in reply.— 
The ruling in Damodar Misra v. Hirnashi 
Naik (1) is the latest oase on the point 
and supports my contention, If your 
Lordships do not agree with the view taken 
in Damodar Misra v. Hirnashi Naik (1) the 
case should be referred to a Full Bench. 

JUDGMENT. 

Ricwarpsoxn, J.—The petitioner in this 
Rule brought a suit against the opposite 
party and others, In that suit a petition 
of compromise was filed, to which the 
opposite party was apparently a party. 
Accordingly a sonsenf decree was made 
founded on the petition. When the petitioner 
took steps to execute the desree, the opposite 
party applied to the trial Court to set 
aside the decree on the ground that as 
against him it was an ex parte decree. 
The learned Munsif on the merits refused 
the application, The opposite party then 
appealed to the District Judge, who took a 
different view of the fasts and set aside the 
decree by his order of the 4th January 
1918. That order is the subject-matter 
of this Rule. It is contended that the 
proceedings were not proceedings under 
Order 1X, rule 13, as they purport to be 
and that the appeal was incompetent. 

Now it is not disputed that it was open 
to the opposite party to apply to the trial 
Court to set aside the compromise decree 
on the ground that he was no party thereto 
and that he had given no authority to file 
the petition of compromise. The question 
is, what is the nature of such an applica- 
tion. Is it an application to the Court in 
its inherent jurisdiction or is it an applica- 
tion within the scope of Order IX, rule 13. 
It appears to have been held in the cases 
of Koroona Moyee Dossee v, Nubo Kishore (3) 
and Bholai Naskar v. Alach Naskar (4) 
that it is open to the Court to deal with 


6 
(3) 6 W. R. Mis. 36. 
(4) 3 0. L. J. 158. 
(5) 2 Ind. Cas, 129; 180, W.N, 1197; 10 O. L. J. 420 
at p- 440, i 
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such an application as an application to 
set aside an ew parte Gecree. The oase of 
Hemmo Mayee Tiayee vy. Watson & Co. (2) 
has perhaps an opposite tendency but that 
case was distinguished in the ease of 
Bholat Naskar v. Alach Naskar (4). The 
subsequent case, however, of Damodar Misra 
v. Hirnashi Naik (1) is in direct conflict with 
the decision in Bholat Naskar vy. Alach 
Naskar (4). It was heldin Damodar Misra’s 
case (1) that a petition to set aside a consent 
desree, obtained in circumstances similar to 
those which exist in the present case, could 
not be treated as a petition under Order 
IX, rule 13. Speaking for myself, if there 
had been no previous decisions, I should have 
preferred to adopt the view expressed in 
that case by Mr. Justice Stephen and Mr. 
Justice Mullick. The previous cases, how- 
ever, were apparently not brought to their 
notice. There is also this to be said that 
the case of Bholat Naskar v. Alach Naskar 
(4) has been cited with approval in the 
subsequent cases of Kunjo Behari Ghsse v. 
Durgamont Dassi (6) and Golab Koer v. 
Badshab Bahadur (5). In the circum. 
stances regard being had to the state of 
the authorities on a question which is one 
of procedure and not of principle, I think 
we ought to follow the decision in the 
case of Bholat Naskar v. Alach Naskar (4). 
If the application to the Munsif was capable 
of being dealt with under Order IX, rule 
13, then an appeal lay to the District 
Judge from the Munsif’s order rejecting 
the application and the District Judge's 
order cannot be successfully challenged on 
the merits. We cannot go behind the Dis- 
triot Judge's finding. 

The result, therefore, is that this Rule 
must be discharged with costs, one gold 
mohur, 

WaLxsLer, J.—I agree that the Rule should 
be discharged. I only wish to add that 
I do not share my learned brother’s pre- 
ference for the view expressed in the case of 
Damodar Misra v. Hirnashi Naik (1). 

Rule discharged, 


(6) 30. L. J. 160 a$ p, 163. 
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PATNA HIGH COURT. 
First Civiu Apeeat No, 213 or 1915. 
April 9, 1918. 

Present:—Sir Dawson Miller, Kr., Chief 
Justice, ani Mr. Justice Jwala Prasad. 
Syed ZAKIR RAZ A—DEFENDANT— APPELLANT 
VETSUS 
MADHUSUDAN DASS AND oraers— 

PLaINTIFF8S— RESPONDENTS. 

Transfer of Property Act (IV of 1882), s. 59—~Loyt. 
gage executed by pardanashin lady—Attestation— 
Witnesses on one side of pardah—Muhammadan Law— 
Gift, validity of-—Burden of proof—Mortgage sutt—~ 
Title paramount, question of, whether can be gone into. 

In the case of a document executed by a parda- 
nashin lady, it is not necessary that the attesting 
witnesses should be actually inside the pardah: they 
are deemed to be present at the execution of the docu- 
ment in such a case, although they may be screened 
off from the executant by a pardah. [p. 693, col. 1.] 

The onus of proving the bona fides and validity 
of a gifi executed by a pardanashin lady lies upon 
those seeking to claim under it. They must point 
out and prove the circumstances connected with the 
transaction. [p 693, col. 2.] 

In anordinary mortgage suit, title paramount to 
and independent of the mortgagor is not a necessary 
issue and should, as far as possible, be excluded from 
the trial of the suit, but that is not an absolute 
principle which should apply to the circumstances 
of each case. Where the leaving of such an issue 
undetermined would lead to inconvenience or hard- 
ship, it is proper that it should be tried in a mortgage 
guit., [p. 698, col. 1.1 

Appeal from a desision of the Subordinate 
Judge, Purnea, dated the 15th February 
1915. : 

Messrs. Sultan Ahmad and Khurshed 
Hasnain, for the Appellant. 

Messrs. R. L, Dutt and H, N. Singh, fo 
the Respondents. 
JUDGMENT, 

MiILLER, CO. J.—This is a first appeal 
from a judgment of the Subordinate Judga 
of Purnea, dated the 15th February 1915. 
The plaintiffs in this case are money- 
lenders and they instituted a suiton the 
22nd September 1913 against the defend. 
ants to recover a sum of Rs. 6,435-8.-0, 
being the principal and interest due on 
a mortgage-bond dated the 8th May 1909, 
under which certain properties of the 
executants of the bond were hypothecated 
to secure & loan of Rs. 5,000 advanced 
by the plaintiffs. The exeoutants of the 
bond are three ladies. They were the 
widow and two daughters of Ansaf Ali 
Khan, who died in or before the year 1908 
leaving two widows, three sons and two 
daughters, who succeeded to his property 
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taking a lanna share, the 
daughters one-ninth of ithe balanse and 
the remainder going to the sons. The 
estate of Ausaf Ali Khan was somewhat 
encumbered and he left other debts besides 
“‘money due on mortgages. These ladies 
who succeeded in part to his estate 
found it neeessary to borrow a sum of 
Rs, 3,000 to pay the rent due for their share 
of the estate in order to save the Patni 
‘Mabals which had been advertised for sale 
-by the Zemindar, and there can be no 
doubt that the mortgage by which they 
thypothecated a part of their property to 
secure the loan was a bona fide transaction 
and justified by the necessities of the 
case. The widow aud two daughters 
ef Ausaf Ali Khan who executed the 
mortgage in favour of the plaintiffs were 
Musammat Mahmondanissa the widow and 
Musammat Jikbalanissa and Musammat 
Syedanissa the daughters. Syedanissa is the 
defendant No. 1. Mahmondanissa and Ek- 
balanissa died before the suit was instituted, 
the widow having before her death made 
over her property to Ekbalanissa who 
herself died sometime towards the end of 
1912. The other defendants in the suit 
are the heirs of Ekbalanissa. Defendant 
No. 2, Zakir Raza, is her son by her 
‘first husband Mohsin Raza, who died in 
1908. Defendant No. 3, Roshinara, is her 
daughter by her second husband, Ynsnf 
Raza, whom she married in 1909. De. 
fendant No. 4 is her sesond husband 
himself. There is another member of this 
family, named Nawab Afrosanissa Begum, 
who may be conveniently introduced here as 
she played a conspicuous part in the events 
which led up to the defence of the suit 
by defendant No. 2, Zakir Raza, the infant 
son of Ekbalanissa, who is the only one of the 
defendants who hasappeared to contest the 
suit. Afrosanissa was Wkbalanissa’s mother- 
in-law, being the mother of her first hus- 
band and the grandmother of Zakir Raza 
defendant No. 2. In 1913, she was appoint. 
ed guardian of Zakir Raza by the District 
Judge. 

The payment of the principal and interest 
on the mortgage bond having fallen into ar- 
rears, the present suit was instituted against 
the defendants and as already stated 
none of the defendants contested the suit 
except Zakir Raza,a boy of some 8 or 9 


the widows 
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years at the time when the suit was institut- 
ed who was sued through his guardian Afrosa- 
nissa. His defence was, first, that the mort- 
gage bond was invalid as it was not executed 
in the presence of two witnesses, and secondly, 
that Exbalanissa his mother had transferred 
to him her whole interests in her father’s estate 
including the mortgaged property by a hiba- 
bil-ewaz, dated the 17th July 1908, that is some 
10 months earlier than the mortgage deed. 
The validity of the Adba-bil-ewaz was dis. 
puted by the plaintiffs, The Subordinate 
Judge found that the mortgage deed was 
duly executed and attested, He also found 
that the deed of gift was nota genuine 
document, there being no bona fide 
intention to transfer the possession of the 
property to the donee, and that the whole 
object of the transaction was to defraud 
the creditors of Ausaf Ali Khan whose 
estate he said was heavily encumbered. 
He was further of opinion that the three 
mortgaged properties were not in fact 
included in the deed of gift as they 
were not specifically mentioned in that 
document, 

The only properties with which we are 
concerned in this appeal are the share 
which Ekbalanissa inherited from her father 
in the three mortgaged properties which 
the mortgage deed at 


are specified in 
page 5 of the paper-book and which 
Zakir Raza claims as his own by virtue 


of the hiba-bil-ewaz. The other mortgagors 
were content to let judgment go against 
them. , 

This appeal was argued at oon- 
siderable length both as to the facts 
and as to the law and several points of 
law were argued before us, but as we 
have arrived at a coclear conclusion on 
the facts of the case it is not necessary 
to deal with all the points of law 
which were raised by the respondents 
upon the assumption that a different con- 
clusion of faot might be arrived at. As 
to the first point, I think the evidence was 
sufficient to justify the finding that the 
mortgage bond was duly executed and - 
attested. It is true that the Subordinate 
Judge treated the scribe Sheo Nandan Das 
who wrote the bond and signed it as such 
as if he were one of the attesting wit- 
nesses tothe bond. He gave evidence and 
said that the bond was executed in his 
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‘presence and that he saw the ladies sign, 
but he said that he signed it as Katib 
and not as a witness. But apart from 
‘him there were six people altogether who 
signed the mortgage bond as witnesses. 
‘Some of them have since died, but one 
‘of them Murad Buksh gave evidence as 
to the execution and there were in addition 
-five other witnesses called on behalf of the 
‘plaintiffs who supported the plaintiffs’ case. 
The story told by the plaintiffs’ witnes- 
ses agreed in all material respects. It 
-was to the effect that the bond was 
executed by the ladies in the presence of 
Murad Baksh, who was himself inside the 
room where the transaction took piace and 
inside the Pardah actually in the presence 
of the execntants at the time the deed 
was executed. The other attesting witnes- 
‘ses were on theother side of the Pardah 
on the verandah. The bond was read over 
and explained to the ladies. Ekbalanissa 
‘signed her own name and also that of 
Mahmondanissa, who was illiterate and who 
made her mark by a thumb impression. 
Leakat Hussain, who was the husband of 
the other lady Syedanissa, signed the bond 
on her behalf as her guardian and he 
was also present inside the Pardah when 
the bond was executed by the other two 
signatories, He then took the deed to the 
other side of the Pardah and signed it himself 
on behalf of Syedanissa in the presence of 
the’ attesting witnesses, who then signed 
the - document.: The seribe Sheo Nandan 
was outside the Pardah, but says he caught 
hold of it as it was dangling in the air 
and saw more or less what was going on 
inside. He corroborates Murad Baksh as to 
the manner in which the deed was executed. 
In the case of a document executed by a 
Pardanashin lady it is not necessary that the 
witnesses should be astually inside the Pardah, 
and there is ample authority to the effect 
that they are deemed to be present at the 
execution of the document in such a case 
although they may be screened off from the 
executant by a Pardah. The evidence in the 
present case is, in my opinion, quite sufficient 
to prove the proper execution of the deed, 
and that it was attested by at least two 
witnesses other than the scribe Sheo Nandan. 
\, The second defence based upon the hiba-bil- 
‘ewae must also, in my opinion, fail. It is 
well established that the onus of proving 
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the bsna fides and the validity of a gift of 
this nature executed by a Pardanashin lady 
lies upon those seeking to claim under it. 
It appears that Ekbalanissa was living with 
her own people at her late father’s house in 
the Purnea district when she heard of her 
husband’s illness. She at once proceeded to 
Lucknow where her husband resided and 
arrived only in time to find him dead. She 
remained at Lucknow under the care of her 
mother-in-law and within one or two months 
of the date of her husband’s death the 
hiba-bil-ewaz was executed. It purported 
to transfer the whole of Ekbalanissa’s interest 
in her late father’s estate together with a 
plot of land which she had purchased at 
Lucknow to her son Zakir Raza, and so far 
as the evidence goes there is nothing to 
shew that she had any other property at 
that time. If that is so, the effect of the 
transfer would be to leave her prastically 
penniless. It is suggested, possibly with some 
force, that a lady in her position would in 
all probability be in possession of corsider- 
able jewellery and other effects. That may 
be so, but I haveonly to observe that in 
the present case there is no evidence at all 
to that effect and I may point out that it is 
for those who are seeking to take the 
benefit of a gift of this sort to prove clearly 
that the gift was a bona fide and valid 
document. One of the questions which 
is material in cases of this sort ia whether 
the gift in fact transferred all the property of 
the donor ora portion only. I donot wish 
to imply that that question is one which 
in itself and alone would determine the 
matter. But itis one of those fasts which 
are always taken into consideration and as 
I have already said, itis for those setting 
up the deed to point out and prove what 


the circumstances connected with the 
transaction were. Reading the evidence 
in this case, it seems to . me that 


the influence of Ekbalanissa’s mother-in-law 
Afrosanissa is apparent aft every turn. 
The three witnesses to the deed were rela- 
tions of Afrosanissa, Wazir Bahadur 
was her sister’s husband, Ahsan Raza was 
her son, a boy of 12 or 13 years. Mirza 
Inayet Hussain was her Mukhtear.am 
or general agent and her brother’s brother- 
in-law. The deed itself was written at 
the instance of Inayet Hussain and on 
his own admission -he neyer consulted 
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Ekbalavissa about it or had any sonversa- 
tion with her in regard thereto. Moreover, 
the whole transaction seems to have been 
gonducted in secrecy and in a harry. 
None of tbe neighbours and none of 
Ekbalanissa’s own people knew anything 
about it either then or for a long time 
afterwards. Hkbalanissa had no independ- 
ent advice nor was any lawyer consulted. 
The consideration for the gift was a 
diamond ring provided by Afrosanissa and 
which no doubt was handed over formally 
to Ekbalanissa, but what happened to it 
afterwards is not known. The deed itself 
is careful to describe the transferred 
property as the whole interest of Hkbalanissa 
in her father’s estate, but the specification 
of the properties transferred is incomplete 
and inaccurate and no Tanzi numbers are 
given. The Sub-Registrar before whom 
the deed was registered was not called as 
a witness. It is true, as has been pointed 
owt, that one of the witnesses called 
on behalf of the defendants, who was the 
scribe who wrote out this deed, does say 
that when the deed was registered he 
read it out to Ekbalanissa in the presence 
of the witnesses, Ekbalanissa being at that 
time behind the Pardah—she is said to have 
signed it. That is, except for the state- 
ment on the registration itself made by 
the Registrar, the only evidence there is 
that this deed was ever read over to or 
explained to Ekbalanissa and it does not 
appear that this witness, the scribe who 
read over the document to Ekbalanissa, 
was personally acquainted with her. Afro- 
sanissa was the only person who is alleged 
to have discussed the matter at all with 
Kkbalanissa, and she no doubt could have 
given very usefol and material evidence 
as to the state of mind of KEkbalanissa 
before and at the time when this deed 
was executed, but she for some reason which 
has not been explained has not given 
evidence in this case and, therefore, we 
have not had the advantage of hearing 
from anybody arything to shew what was 
the real state of mind of Hkbalanissa or 
any evidence to shew that she had ever 
expressed any intention of executing a 
deed of this sort or that she ever folly 
appreciated what the effect of it was, 
The deed itself recites that the gift is 
made to Zakir Raza, a minor of tender 
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years, through his pateral grandmother 
and guardian Nawab Afrosanissa Begum, 
and it continues in this way: “I the 
donor have put in my place the donee 
through the aforesaid guardian in possession 
and occupation of the gifted property and 
I shall get recorded the name of my sor 
aforesaid donee in the Purnea Collectorate 
in the columns of Zemindars and Patnidars 
by getting my name removed therefrom.” 
It may be observed here that according 
to the Muhammadan Law Afrosanissa was 
not in fact the natural guardian either of 
the person or property of her grandson, 
nor had she at that time been appointed 
guardian. The natural guardian of his 
property would be his paternal grandfather, 
who was alive and living apart from his 
wife Afrosanissa. It has been stated by 
the learned Vakil on behalf of the defend- 
ant that the grandfather, Afrosanissa’s 
husband, was of unsound mind but there 
is no evidence of this before us, 
and even if it is so Afrosannissa was 
not the natural guardian of her 
grandson. This matter is perhaps not one of 
very great importanee, and I would not refer 
to it but for the fact that when the de- 
fendants were confronted with the argument 
that Ekbalanissa’s subsequent conduct in 
dealing with the property after the hiba- 
bil-ewaz had been executed was entirely 
inconsistent with that of a person who 
had transferred her property, because she 
both sold and mortgaged parts of 
the property in her own name, they 
asked us to treat this dealing of the pro- 
perty by Ekbalanissa as if she were herslef 
the guardian of her child. If that is S0, it seems 
to me that itis entirely inconsistent with 
the statement in the deed itself that 
Afrosanniasa was the guardianof Ekbalanissa’g 
infant son. Although the deed recited 
that the son’s name will be resorded in 
the Collestorate and inthe columns of the 
Zemindari and Ekbalanissa’s name will be 
removed therefrom, no attempt was made at 
any time to transfer the property to the 
name of Zakir Raza in the Collectorate at 
Purnea or in the Zemindar’s sherista, al. 
though Ekbalanissa returned to. Parneaa 
few months later and resided there until 
her death in 1912, It was contended, ag 
Ihave already said, that Ekbalanissa re- 
mained in possession of the property ag 
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guardian of her son, but even she was 
not the legal guardian of his property, 
and there is evidence that she was in pos- 
Session as owner and not as guardian of 
Zakir Raza and that she made her own 
collections separately from her oo-sharers, 
and indeed the whole of Ekbalanissa’s 
subsequent actions point to the conclusion 
either that she was not aware of the 
effect of the deed that had been executed 
or that she never had any real intention 


of | transferring the property, either of 
which findings would be fatal to the 
validity of the gift. No accounts 


were kept on behalf of the transferee by 
Ekbalanissa or by anybody else and parts 
of the property were sold in January 1912 
by Ekbalanissa and her co-sharers for a 
sum between Rs. 19,000 and Rs. 20,000 
in order to pay off mortgage and 
money decrees of an earlier date, and the 
Kabalas by which this property was 
transferred described Ekbalanissa as the 
owner of her share of this property and so 
far from making any mention of the hiba- 
bil-ewaz, they recited that except for the 
mortgage to pay off which the proceeds 
of the sale were utilised, no transfer in 
respect of the land in question had been 
effected by way of sale, gift, mortgage, ete., 
of any sort at any place, and the property 
was transferred to the possession of the 
vendee. The Subordinate Judgefound that 
the estate of Ausaf Ali Khan was heavily 
encumbered at his death and he found 
inter alia that the hiba-bil-ewaz was 
executed in order to defraud or delay the 
creditors of Ausaf Ali Khan. There is 
some justification on the evidence for 
arriving at this conclusion, but how far that 
finding may possibly be justified is a 
matter of opinion. There certainly was 
evidence that the estate was encumbered 
to a considerable extent, but I am 
not inclined to base my _ decision 
upon such a finding. There may have been 
gome such motive inthe mind of Afrosan- 
nissa which induced her to bring about the 
transfer, but I am not satisfied that Ek- 
balanissa was any party to any such pro- 
seeding, that is to say, that Ekbalanissa 
herself ever had any intention of execut- 
ing this deed with a view to dafeatiag 
the creditors. It doas appear to ma, however, 
after a careful review of the whole of the 
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evidence, that the defendants have entirely 
failed to discharge the burden which is 
upon them of making out that Ekbalanissa 
knew and appreciated the effect of the deed 
or that she ever had any intention of pass- 
ing the property to her son. At the time in 
question she was a young woman. Her exact 
age is a matter of conjecture, but probably 
she was not much more than about 20 
years old. The circumstances under which 
she found herself when she arrived at her 
mother-in law’s house were calculated to cause 
her acute mental distress, her husband hav- 
ing just died. She had none of her own 
people to consult with or advise her, no 
legal advise was taken and the only per- 
son who is alleged to have spoken to her 
on the subject of the gift was her mother- 
in-law Afrosannissa, who, as I have said, 
has not been called as a witness and whose 
interest it was to see that her grandson 
was provided for even at the expense of 
the mother. Her motives are not far to seek, 
Ausaf Ali Khan’s estate was to some extent 
at all events encumbered and there were 
money debts in addition. Moreover, Ekbal- 
anissa was àa young woman who might marry 
again and have other children, as in fact 
happened before her death. Then again the 
hurry in which the whole thing was rushed 
through within two months at most of her 
husband’s death, the secrecy attending the 
transaction, the absence of legal advice or 
assistance which is apparent { from the care- 
less manner in which the deed is drafted, 
are matters caleulated to cast considerable 
suspision upon the bona fides of those 
responsible for the transaction. No explana- 
tion is given of any of these matters and 
Afrosannissa, whose agent took a leading 
part, no dcubt by her instructions, in carrying 
the matter through, is not called as a witness 
and the conduct of HEkbalanissa in dealing 
with the property after the deed was exe- 
cuted is entirely inconsistent with that of 
a person who had knowingly transferred her 
property to another, I have no hesitation in 
holding that the defendants have failed 
to discharge the burden of proving that the 
deed of gift was a bona fide document or 
that the donor ever had any intention of pass- 
ing the property therein roaferrad to. 

As I said at tho bazinaing of this judg. 
ment, there were other defences raised by 
the respondents upon the assumption 
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that the facts might be found in favour 
of the appellants. I have already said 
that in my opinion there was no inten- 
tion on the part of Hkbalanissa to defraud 
or defeat her creditors and I need not deal 
further with that point, but the main con- 
tentions of the respondents in addition to 
those which I have already mentioned were 
that the gift was invalid, as no sufficient 
specification of the properties had been made 
in the document, that is to say, no sufficient 
specification of the mortgaged properties 
had been set ont in the deed of gift 
and that in fact the mortgaged properties 
were not shown to have been included in 
the fhiba-bel-ewaz and that under the 
registration law such _ specification is 
necessary, and in these circumstances the 
document must be taken not to have been 
duly registered and cannot affect the mort- 
gaged properties. The only other point of 
any substance which was taken was that the 
deed of gift itself was void under the Muham- 
madan Law of Moosha, on the ground that 
there was confusion of the property. Hav- 
ing.regard to the finding of fact at which 
I have arrived in this case it is unneces- 
sary to deal with these. points, 

There is one other matter which I think I 
ought to deal with before concluding this 
judgment. It was contended, as I have 
said, that Ekabalnissa was really after the 
execution of this deed in possession of 
the property as guardian of her minor son 
and that her action in executing the two 
sales of a portion of the property, which 
ib is contended had been transferred to 
him, was done by her on his behalf as 
his guardian, and that these sales were 
legally justified on the ground that they 
were made in order to pay off the debts 
which were due either under mortgages 
on the property or for money decrees 
obtained against the estate of Ausaf Ali 
Khan and that in either case she would 
be perfectly justified in selling the property 
to carry out that purpose, that the minor 
son would be bound by it and, therefore, 
that there was nothing inconsistent in 
her attitude in effecting these sales with 
the suggestion that she had in fact 
transferred the property to her son. Once 
that proposition is accepted, it becomes 
quite clear that the mortgage in question 
in this suit, which was executed in order to 


INDIAN CASES. 


[1918 


raise money to pay the rent of the property 
then due, would be equally binding upon 
the minor Zakir Raza and, therefore, on 
that ground alone it would be obvious that 
Zakir Raza could have no defence to this 
action brought on the mortgage bond. 
On realising where the result of their 
contention led and that if the dealings of 
Ekabalanissa were justified on the gound, 
which I have mentioned the defendant 
No. 2 would have no just grounds for 
opposing the mortgage deed, at a late 
stage in the proceedings we were asked to 
deal with the matter solely upon that ground 
and to confine our decision to dismissing 
the suif on that ground only, and not to 
determine the question of whether or not the 
hiba-bil-ewaz was a valid document. We 
were asked to pass a decree merely in 
favour of the mortgage suit without decid- 
ing whether the hiba-bil-ewaz was a valid 
document or not. But as from the very 
start one of the issues in the case has been 
whether Ekbalanissa made a gift of her 
property to defendant No. 2, a point which 
the plaintiffs were quite justified: in asking 
to have determined as it was a ‘matter set 
up by the defendants themselvesjand as the 
greater part of this appeal has been argued 
upon the question whether or not this gift 
to defendant No. 2 was a valid instrument, 
I do not feel inclined now to dismiss that 
part of the case from consideration and 
merely to grant a decree without deciding 
the matters which have been raised both 
in the Court below and on appeal before 
us. Todoso would, in my opinion, merely 
be encouraging fresh litigation upon a ques- 
tion of fact which has been raised and 
thoroughly discussed in the present suit, and, 
therefore, I think that in this suit we are 
entitled to come to a sonslusion upon the 
question of validity or otherwise of the 
htb-bil-ewaz. In my opinion this document 
cannot stand and this appeal should: be dis. 
missed. , 

There is only one other matter which I 
wish to say a word about, and: that is as 
to the form of the decree in .the Court 
below. By the judgment of the Subordinate 
Judge the suit was decreed ‘with costs 
and he ordered that the defendants to pay 
the plaintiffs this day six months what 
will be found due on the bond on taking 
an account with interest at the bond rate 
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during the period of grace on the principal 
sum, and the deeree which issued in pur- 
suance of that judgment is in the same 
form, It was pointed out to us that in 
awarding interest at the bond rate the 
learned Subordinate Judge has taken no 
accoant of the period between the time 
when the suit was instituted and the date 
of the judgment. This is obviously an 
oversight on his part, and we think it 
ought to be rectified and the decree ought 
accordingly to be in a somewhat modified 
form. It should be ordered that the suit 
be decreed with costs and that the defend- 
ants pay to the plaintiffs within six months 
from the date of the decree of the Sub- 
ordinate Judge such sum as shall be found 
due on the bond on taking an account 
with interest at the bond rate from the 
date of the suit to the expiry of the period 
of grace on the principal sum and after 
the period of grace the aggregate amount 
will bear interest at 6 per cent. per annum. 
Costs will also bear interest at 6 per cent. 
per annum throughout. In default of pay- 
ment as directed, the mortgaged properties 
should be sold and the sale-proceeds applied 
to the satisfaction of the decree according 
to law. The present appeal will be dis- 
missed with costs. The respondents will 
also get their costs on the principal sum 
and interest found due between the date 
of institution of the snit and the date of 
the decree in the lower Court. 

JwatA Prasap, J.—I do not think I oan 
usefully add to the judgment of the 
learned Chief Justice just delivered. 

The suit ont of which this appeal has 
arisen was an ordinary snit to recover 
sums due, principal and interest, on 
a mortgage bond, dated the Sth 
May 1809. Defendant No. 2, who is 
the appellant here, Zakir Raza, was 
impleaded as a party to the mortgage suit 
on account of his having inherited some 
shares in the mortgaged property from his 
mother Hkbalanissa. In the plaint there is 
no reference to the deed of gift setup by 
defendant No. 2, nor is there any mention 
of his having been made adefendant on 
account of his occupying any other capacity 
than that of an heir to Ekbalanissa. The 
other heirs of HEkbalanissa did not enter 
any appearance. Defendant No. 2, the 
appellant, in his written statement set up 
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a title independent of the mortgagor Hk- 
balanissa, executant of the bond. He as- 
serted that he was in possession of the mort- 
gaged property on the strength of a deed 
of gift executed by his mother Hkbalanissa 
long prior to the mortgage bond in suit. 
The deed of gift was dated the 17th July 
1908. The defendant, therefore, raised issue 
No. 2 set forth in the judgment of the 
Subordinate Judge, viz., “whether Ekbala- 
nissa made a gift of the property to 
defendant No. 2 as alleged by him, and 
if so, was the mortgage bond binding upon 
defendant No. 2.” This issve was seriously 
pressed by the defendant No. 2 and 
elaborate evidence to prove the Azha-bil- 
ewaz and his title to the mortgaged pro- 
perty based upon that hiba was offered 
in the Court below. Upon the trial of 
that issue the learned Subordinate Judge 
held that the Azba set up by the defend- 
ant No. 2 was not an operative document 
and that it was not executed by Ekbal- 
anisaa with a view to transfer any interest 
in the property conveyed by the deed, 
and that defendant No. 2 was not in 
possession of the property on the strength 
of that deed. In the present appeal before 


us the same point was atrenuously 
urged by the learned Counsel appear- 
ing on behalf of the appellant. It 


was not at all suggested in the course of 
the long address of the learned Counsel on 
behalf of the appellant that the said issue 
was improper and irrelevant and that it 
should not have been tried by the Court 
below and that we in appeal ought to refuse 
to determine it. Only yesterday the 
learned Vakil who appeared for the appel- 
lant on account of the absence of his Counsel, 
while replying to the arguments for the 
respondents, for the first time urged that the 
issue should be expunged from the record 
and that an ordinary decree based upon the 
mortgage bond should be given without any 
determination of the title of the defendant 
based upon the hiba set up by him. Itis 
impossible to concede to the contention of 
the learned Vakil at this stage and to ignore 
the Aiba set up by defendant No 2, Accoord- 
ing to the plaintiff he inherited a portion of 
the mortgaged property from his mother 
Ekbalanissa and had necessarily to be made 
a party to the suit. He, however, claimed to 
haye acquired the property by virtue of a 


‘was validly executed and was 


ef a scribe, 


t 
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deed of gift executed by Ekbalanissa in 1908, 
and it was for him in the first instance while 
filing his written statement to take up the 
position of an heir of Hkbalanissa or to stand 
upon the deed of gift set up by him. Hav- 
ing chosen the latter position, it was in- 
sumbent on the Court to decide that 
position in order to give effect to the 
mortgage decree that was to be passed 
in the case, so that the purchasers in 
execution sale might not be in doubt or 
difficulty as to the title to the property 
in suit. Iam quite alive to the principle 
that in an ordinary mortgage suit, 
title paramount to and independent of 
the mortgagor is not a necessary 
issue and should, as far as possible, be 
excluded from the trial of a mortgage suit, 
but that is not an absolute principle which 
should apply to the cirsumstances of each 
case. Where the leaving of such an issue 
undetermined would lead to «inconvenience 
or hardship, if is proper that it should 
be tried in a mortgage snit. This was 
the view taken in the ease of Hare Krishna 


. Bhowmik v. Robert Watson and Oo. (1). 


The facts of that case apply to those of 
the present case. I, therefore, agree with 
the learned Chief Justice that the issue 
raised by the defendant No. 2 was properly 


‘decided in the Court below and should as 


well be decided by us in this appeal. 

The defendant set up a title derived from 
a deed of gift execnted by Ekbalanissa. 
There can hardly be any question that 
it was for him to prove that the deed 
intended 
to transfer the ‘property to him. The 
evidence on the point has been summarised 
by the learned Chief Justice and I need 
hardly repeat it. Suffice it to say that it 
has not at all been proved in this ease 
that the document was read over and 
explained to Ekbalannissa, or that she 
executed it knowing fully the effect of the 
transfer of all the property then held 


“by her,in favour of her son defendant 


No. 2. A faint attempt was made to prove 
it from the evidence of Syed Muhammad 
Nawab, witness No. 3, the scribe of the 
deed. This man belongs to the Registra- 
tion Department and his profession is that 
He admits in his evidence 


(1) SC. W, N. 865. 
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that ‘Ekbalauissa did not appear before him, 
nor did she hold any conversation with him. 
He, therefore, is not competent to prove that 
the document was explained to Ekbalanissa. 
Nawab Wazir Bahadur, witness No. 1, examin- 
ed by commission on behalf of the defendant, 
a relation of Hkbalanissa, was the proper 
person to prove the reading over of the 
document and the explanation of it to 
Ekbalanissa. He does not say a word 
about it. Ahsan Raza, another witness to 
the deed who is referred to as having 
been present when the document was read 
over and explained to the Musammat, 
was not asked a single word about it. 
Afrosannissa the mother-in-law of Ekbalaniasa, 
the only competent person who sonld 
prove the sircumstances connected with 
the execution of the deed, has not been 
examined at all. It has, therefore, not at 
all been proved in this case that the 
document owas properly executed by 
Ekbalanissa after fully understanding its 
nature and effeat. 

In the deed of gift the grandmother 
Afrosannissa is said to be the guardian 
for the purposes of the deed. The mother 
Ekbalanissa knew full well that under 
the Muhammadan Law she had no right 
to be the guardian of the property of 
her minor son, and if is with this 
knowledge of the law that it has been 
mentioned in the deed that Aforsannissa 
was the guardian of the minor for the 
purposes of that deed. Afrosannissa did 
not at all deal with the property on 
behalf of the minor. Hkbalanissa continued 
to be in possession on her own account. 
There is no reason to disbelieve the 
evidence on the point given by the plaint- 
iffs’ witnesses, one of whom isthe Tahsildar 
who made the osollections in respect of 
the property in dispute. Ik is futile to 
contend that the mother managed the 
property on behalf of the minor. To my 
mind her interest was antagonistic to that 
of the minor. It became so undoubtedly 
in the year 1909, a year after the execu- 
tion of the deed of gift when she married 
for the second time. Her children by the 
second marriage are the defendants Nos, 
3 and 4. Under the Mahammadan Law 
the mother’s right to the custody of an 
infant is forfeited by her marrying a 
stranger. In 1909, therefore, after her 
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Second marriage Hkbalanissa eould not 
possibly he said to have been dealing 
with the property in the interesta of her 
minor son, defendant No. 2, The mortgage 
bond itself executed by her along with 
her mother and sister goes to shew that 
she mortgaged the property not intending 
to act on behalf of her minor son, but 
in ber own right as holding possession 
of the property as heir of Ausaf Ali 
Khan. This was only ten months after 
the execution of the deed of gift. Through- 
out her conduct has been that of asserting 
the right in her independent of or an- 
fagonistic to her being guardian of her 
son, defendant No. 2, as stated by the 
deed of gift. There can, therefore, be no 
doubt as to the absence of intention on 
her part to transfer the property by virtue 
of the deed of gift, which as has been 
shown so thoroughly by the learned Chief 
Justice was executed in secresy shortly 
after the death of her husband at a place 
where she had no relations to advise her 
and in circumstances where she could not 
possibly know the consequences of divesting 
herself of all interest in the property. 
We have been through this record for a 
week and reading it carefully the only 
impression which has been left upon my 
mind, and I believe upon the mind of the 
learned Chief Justice, is that the doou- 
ment was not an operative document and 
that it was executed on the advice of 
Afrosannissa, for some purpose best known 
to her and not disclosed at the trial. 
Some inkling of that purpose might be 
had from the evidence of defense witness 
No. I, Ahsan Raza, that “the document 
was executed because Hkbalanissa thought 
she was only a woman and her son 
only a minor and fearing lest some 
one else might take possession of the pro- 
perty she executed the Aibanama.” I have 
no hesitation, therefore, in agreeing 
with the view of the learned Chief Justice 
in this matter. 

It is unnesessary to enter into any detail 
as to the sontention of the learned Counsel 
on behalf of the appellant regarding the 
proof of, the mortgage bond in suit. The 
bond was exesuted not only by Ekbalanissa 
bat by her mother and her sister. The 
doeument was propsrly read over and ex- 
‘plained to her, and the evidence of Murad 
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Buksh read with the evidence of the scribe 
can leave no manner of doubt that the 
execution and attestation of the document 
was carried out according to the formalities 
prescribed by the terms of the Transfer of 
Property Act. I agree, therefore, that the 
mortgage bond was duly executed and was 
for a consideration of Rs. 3,000 due as rent 
from the property of the mortgagors. I 
agree that the appeal should be dismissed 
with costs. 


Appeal dismissed, 


Seo 


CALCUTTA HIGH COURT. 
Appeal FROM Orvers Nos. 368 anp 417 
or 1917. 

March 21, 1918. 

Present: —Mr. Justice Fletcher and Justice 
Sir Syed Shamsul Huda, Kr. 
SURENDRA NATH SAHA— APPLICANT 
— A PPELLANT 
VETSUS 


BOLA RAM PODDAR AND ANOTHER-— 


DECREE-HOLDERS—RASPONDENTS, 

Civil Procedure Code (Act V of 1908), 0. XXI, rr. 
17, 22-—Jale in execution without notice to or 
substitution of legal representative of deceased judgment. 
debtor, whether invalid against other judgment-debtor 
—Sale of part of attached properties ~ Proceeds sufficient 
to satisfy decree—Subsequent sale of other lots, valid. 
sty of 4 

One of several judgment-debtors died after their 
properties were duly attached in execution of an 
ea parte decree passed against them. The widow 
of the deceased judgment-debtor made an applica- 
tion for setting aside the ew parte decree, which was 
dismissed for default. Thereafter the decree- 
holder, without making an application to execute the 
decree against the widow of the deceased judgment- 
debtor and without serving a notics on her under 
Order XXI, rule 22, Civil Procedure Code, put up the 
attached properties to sale after due publication of 
sale processes, and they were sold toa stranger to 
the decree on two successive days. An application 
made by all the judgment-debtors including the 
widow of the deceased judgment-debtor to set aside 
the sale having been dismissed, an appeal was pre- 
ferred to the High Court by the judgment-debtors 
excepting the widow: 

Held, (1) that as the widow of the deceased 
judgment-debtor was not a party to the appeal, the 
mere fact that the sale might have been capable of 
being avoided or void against the widow on account 
of the failure of the Court to issue a notice under 
Order XXI, rule 22, Civil Procedure Code, could not 
affect the sale as against the other judgment- 
dsbtors—more espscially when the appeal was pre- 
ferred only on their behalf and the widow was 
satisfied with the judgment of the lower Court, hold- 
ing that the interest of her husband was liable 


709 INDIAN 
SURENDRA NATA SAHA V. BOLA RAM PODDAR., 


be sold in execution of a decree according to 
which each of the judgment-debtors was liable to 
pay the whole decretal amount; [p, 7U0, col 2.] 

(2) that the question whether the sale was invalid 
was res judicata between the purchasers in execution 
and the widow of the deceased judgment-debtor by 
reason of the decision ofthe Courts below, namely, that 
the interest that her late husband had in the property 
was liable to be sold in discharge of his judgment-debt 
so that it could not be re-opened by the other 
judgment-debtors in support of their contention that 
the whole sale was invalid on account of irregularity 
in conducting it as against the widow [p. 700, col. 
2; p. 701, col, 1.] 

Order XXT, rule 17, Civil Procedure Code, has 
nothing to do with the invalidity of the sale made 
‘to a stranger who bought without notice of the fact 
that the amount realised by a previous sale of 
other lots of the property attached was more than 
oe to satisfy the decree in execution. [p. 701, 
col 1. i 

Appeal against the orders of the District 
Judge, 24-Perganas, dated the llth August 
1917, affirming those of the Subordinate 
Judge, Alipur, dated the 24th April 1917. 

Babus Mohini Mohan Ohatterjee, for the 
Appellant in No. 368 of 1917. 

Babu Satish Chandra Ghatak, for the Ap. 
pellant in No, 417 of 1917. 

Sir Rash Behari Ghose, Babas Panchanan 
Ghose and Monmotho Nath Ganguli, for the 
Raspondents, 
i JUDGMENT. 

No. 368 or 1917. 

Foercasr, J. — This is an appeal against 
the decision of the learned District Judge 
of the 24-Perganas, dated the Lith 
August 1917, affirming the decision of 
the Subordinate Judge at Alipore. The 
appeal arises in this manner. The appel- 
lant along with one Keshab and others 
had a decree for money obtained against 
them on the 12th June 1915, and their 
property duly attached. Then Keshab died. 
On the 24th August 1915, Keshab’s widow 
applied to set aside the ex parte decree which 
had been obtained on the 12th June 1915, 
That application was dismissed for default 
en the llth March 1916. On the 
2)th April 1916, execution was applied for. 
That was followed by noticas and propsr 
publication of the sale proclamation. 
Eventually, on two dates, namely, on the 
20th and the 21st November 1916, the 
‘property attached was sold to a stranger, 
the respondent to the present appaal, 
Thereupon, all the judgment debtors 
” including the widow of Keshab applied 
+49 the Court of the Subordinate Judge 


CASES. 


. [1918 


to set aside the sale in execution. Both the 
Courts below have found that the attached 
property was sold for its full value and 
that there was no material irregularity in 
conducting the sale. It would be noticed 
that to this appeal Keshab’s widow is not 
a party. She is satisied with the judgment 
of the Courts below, which have found that 
the interest of her husband wag properly 
sold. Now, the point that has been raised 
in this appeal is this: That, under the 
provisions of section 30, Civil Procedure 
Code, the Court ought to have issued notice 
on the widow of Keshab as being his 
representative and that the Court had no 
jurisdiction to sell the property except on 
an application made to the Court to execute 
the decree against Keshab’s widow and 
after serving a notice on her under Order 
XXI, rule ¥2, Civil Procedure Code, and it 
ig said that the failure of the. Court to 
issue a notice under Order XXI, rule 22, 
on an application to execute the decree 
against Keshab’s widow renders not only 
the sale void as regards the interest 
of Keshab but as regards the interest of all 
the judgment debtors. That is a view 
which, in the circumstances of ‘the case, 
cannot, T think, be maintained. The desree 
was adecree for money obtained against 
these named persons described as' carrying 
on business under a particular |style, but 
each of the judgment debtors, according to 
the terms of the judgment, was liable to 
pay the whole of the amount and ‘execution 
could be taken out as against him for the 
whole amount. The mere fact that the sale 
might have been capable of being avdided 
or void against Keshab’s widow cannot 
affect the sale as against the other judg- 
ment-debtors—more especially so, when the 
appeal is only preferred on behalf of the 
other judgment-debtors and Keshab’s 
widow is satisfied with the judgment of the 
Court holding that the interest of her 
husband was liable to be sold in satisfaction 
of the decretal amount. I think the view 
put forward by the appellant cannot be 
sustained. The matter as bstween the 
purchaser in execution and Keshab’s widow 
i3 res judicata by reason of the decision 
of the Courts below, namely, that the 
interest that her late husband had in the 
property was liable to be sold to discharge 
his judgment-debtor. That point haying 
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been adjudicated on, and finally adjudicated 
on, between the purchaser in execution and 
Keshab’s widow cannot be relied upon by 
the other parties, who have so interest in 
Keshab’s property at all. I think it is 
impossible at the instance of the present 
appellant to dispute the judgments of 
the learned Judges of the Courts below 
that the appellant cannot rely upon the 
irregularity or invalidity of the sale as 
against Keshab’s widow. 

Then, another point is made that, under 
the terms of Order XXI, rule 17 of the 
Code, the whole sale was void on the 
ground that the first two lots sold were 
more than sufficient to satisfy the decretal 
amount. Itis stated that there are other 
decrees against these judgment-debtors 
which require satisfaction. But Order XXT, 
rule 17, bas nothing ‘to do with the in- 
validity of a sale made to a stranger who 
bought without notice of the fact that the 
amount realized by the sale was more than 
sufficient to satisfy the decree in execution, 

No grounds have been shown to us in 
this case, having regard tothe findings of 
fact made by the learned Judge of the 
lower Appellate Court which are binding 
onus, why the sale should be set aside. 
The present appeal, therefore, fails and is 
dismissed with costs. We asses the hearing 
fee at one hundred rupees for the austion.- 
purchaser and at one gold mohur for the 
deoree- holder. 

SaamsuL Hupa, J —I agree. 

No. 417 or 1917, 
- This appeal will be governed by the above 
judgment. itis accordingly dismissed with 
costs, one hundred rupees to the austion- 
purchaser and one gold mohkur to the decree- 
holder. 
Appeal dismsissed, 





(MADRAS HIGH COURT. 
APPEAL ;AGALNST aca Oxper No. 40 oF 
917. 
December 10, 1917. 
Present:—Mr. Justice Spencer and Mr’ 
Justice Kumarasami Sastriar, 
SUNDARA SINGH—PeEtitioner— 
APPELLANT 
VETSNS 
PAZHAMALAT PADAYACHI AND ANOTHER 
— RESPONDENTS, 


Civil Procedure Code (Act V of 1908), s- 104 (2), O. 
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XLIII, r. 1 (j)—Petition by auction-purchaser to set 
aside sale, dismissal of, in appeal——dppeal, second, 
whether lies, 

No second appeal lies against an order passed in 
appeal upona petition by an auction-purchaser to 
set aside a sale on the ground that the judgment. 
debtor had no saleable interest in the property. 


Appeal against the order of the Disuriot 
Court of South Arcot, in Civil Miscellaneous 
Appeal No. 9 of 1916, preferred against the 
order of the Court of the District Munsif, 
Virdhuachallam, in Execution Petition 
No. 1 of 1915, in First Appeal No. 3 of 1915, 
in Miscellaneous Petition for Revision No. 373 
1915, in Original Suit No. 1536 of 1914, 

Mr. M. S. Ramanuja Ayyangar for Mr. 
VY. Mahadeva Ayyar, for the Appellant. 

Mr. F. K. Venugopala Naidu for Mr, K, 
Ramachandran, for the Respondents. 


JUDGMENT.—The appellant is a pur- 
chaser at a Court auction. No second appeal 
lies against au order passed in appeal upon 
his petition to set aside a sale by Court on 
the ground that the judgment-debtor had no 
saleable interest, 

See section 104 (2) and Order XLIII, 
rule 1, (j) of the Code of Civil Procedure, 
and Surendra Mohini Debi v, Loharam Chatto. 
padhya (1) and Parameswara Aiyar v., 
Veerakutti Patter (2) in this Court. 


16 is suggested for appellant that he was a 
representative of the judgment-debtor and 
that section 47, therefore, applies, but it has 
been held in Nadamunt Narayana Iyengar v. 
Veerabhadra Pillai (3) that this is not so 
where, as in this case, the sale was in exeou- 
tion of a money decree. We have been asked 
to treat this appeal as a petition for revision 
but there are no grounds for doing so, The 
appeal is, therefore, dismissed with costs. 


bih M.O.P. 


Appeal dismissed, 


(1) 14 Ind. Cas. 67; 39 C. 687; 16 C. W, N. 570, 

(2) A. A. A. O, No. 111 of 1916. 

(3) 8 Ind. Cas, 429; 34 M. 417; (1910) M. W. N, 662; 
9 M. L, T, 152; 21 M. L. J. 928, 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decrees No, 603 
oF 1916. 

Mareh 12, 1918. 

Present:—Mr. Justice Fletcher and Justice 
Sir Syed Shamsul Huda, Kr. 
DWARKA NATH DEY CHOWDHURY 
— PLAINTIFF —APPELLANT 
versus 


SAILAJA KANTA MULLIK—Derenpanr 


-—— RESPONDENT. 

Landlord and tenant-—-Suit for arrears of rent~ 
Decree with limitation that it should not be emecuted 
against tenant personally, validity of. 

Where in a suit for rent the Court finds that the 
defendant-tenant is lable, it should passa decree 
in favour of the landlord-plaintif— in the ordinary 
way without any limitation as to the execution of the 
decres, e. g., that the decree shall only be executed 
against the jama in default and not against the 

nant personally. [p. 703, col. 1.] 

Where in a suit for rent the Court, holding that 
the plaintiff's evidence as to the defendant's posses- 
sion of the jama was meagre and unsatisfactory, 
but was not so bad as could be wholly discarded, 
made a decree in favour of the landlord with the 
limitation that the defendant-tenant would not be 
personally liablo under the decree: 

Held, that the decree must be set aside and the 
case remanded for are-hearing anda clear finding 
whether the defendant was or was not liable for rent 
in respect of the jama, and that on that finding there 


should either be a decree in the erdinary manner. 


without any limitation or the suit should be dis- 
missed altogether. [p. 708, col. 1.7 

Appeal against the decree of the Addi- 
tional Subordinate Judge, Nadia, dated the 
28th September 1915, modifying the decrea 
of the Munsif, Additional Court at Ranaghat, 
dated the 28th September 1915. 


FACTS appear from the judgment. 

Babu Jogesh Chandra De (with him Babu 
Khitish Chunder Ohakraburtty), for the Appel- 
lant.—The appeal arises out of a suit for 
rent of three jotes. The defence was, first, 
that the plaintiff had no title to the land in 
suit, secondly, that the suit for rent was 
not maintainable as the boundaries of the 
jotes were not given in the plaint, thirdly, 
that there was no relationship of landlord 
and tenant between the parties. On all the 
issues raised the Court of first instance 
found in favour of the plaintiff, and deoreed 
the suit in full. On appeal by the defend. 
ant, the learned Judge, holding that the 
plaintiff shall not be entitled to follow the 
defendant personally for the amount due 
ander the decree but that the decretal 
amount shall be realised by the sale of 
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the jamas, modified the deeree of the first 
Court. The limitation so placed by the 
lower Appellate Court upon the decree 
is not warranted by any law or authority. 
There is nothing in law which can tie the 
hands of the landlord-decree-holder in 
following the tenant-defendant personally 
for the realization of the rent due under the 
decree for rent. In view of the above facts 
the qualified decree ought to Le set aside. 
Babu Sasi Sekhar Bose, for the Respondent. 
— The defendant does not claim the jamas, 
and he is not at all affected if the decree 
be executed by the sale of the jotes. The 
reason given by the learned Judge is that 
as the defendant denies possession of the 
lands in suit, and as the evidence as 
regards defendani’s possession is not satis- 
factory, the plaintiff should realise the 
decretal amount by following the properties. 
Babu Jogesh Chandra De, in reply. 
JUDGMENT.—This is an appeal by the 
plaintiff against the decision of the learned 
Subordinate Judge of Nadia modifying the 
decision of the Munsif of Ranaghat. The 
plaintiff brought the suit to recover rentin res- 
pect of three jamas. The defences raised were 
three. first of all, that the plaintiff had 
not got the title, secondly, that the suit 
could not proceed owing to the boundaries 
of the jotes not being given and thirdly, 
that there was no relationship of landlord 
and tenant. The first Court decided the 
suit wholly in favour of the plaintiff. On 
appeal, the lower Appellate Court has 
reversed that decision and has given a 
decree to the plaintiff as regards one jama 
only. We are not concerned with that 
jama, because the learned Judge of the 
lower Appellate Court concurred with the 
Judge of the Primary Court as regards 
that and there is no appeal with reference 
to it. It is only with regard to the other 
two jamas which are called Mudafat Kamal 
Chand Mullik and Biswa Nath Maullik. 
that our decision is invited, and with respect , 
to them the learned Judge of the Court of 
Appeal below stated that the evidence 
was meagre, that there was no evidence on 
the plaintiff’s side that the defendant was 
in possession of them and that he was not 
favourably impressed with the witnesses. 
The learned Judge also remarked that he 
was not prepared to discard the evidence 
on the plaintiff’s side as conéosted or forged 
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but that he must say that it was not 
suficient to make the defendant personally 
liable for the rent of those two jamas. As 
argued by both sides, that, however, 
cannot stand. Hither the defendant is 
liable or is not. There is no half way 
between these two and the case must go 
back to the learned Judge of the lower 
Appellate Court to re-hear the appeal with 
regard to these two jamas Mudafat Kamal 
Chand Mullik and Biswa Nath Maullik 
and to come toa clear finding as to whe- 
ther the defendant is or is not Hable for rent 
in respect of them. If he finds that the 
defendant is liable, he must passa deeree 
in favour of the plaintiff in the ordinary 
way withont the limitation that has been 
attempted to be imposed in the judgment 
appealed against. Ifthe evidense does not 
establish the defendant’s liability, he must 
deside if that way. Costs will abide the 
result of the re-hearing by the lower 
Appellate Court. 
Case remanded. 


MADRAS HIGH COURT. 

Seconp Cryin APPRAL No. 2181 or 1915 AND 
Uerrers Patent AppeaL No. 56 or 1915. 
March 20, 1917. 

Present:—Mr. Justice Seshagiri Aiyar and 
Mr. Justice Bakewell. 

R. S. RAMA SHENOI AND ANOTHER— 
PLAINTIFF3s— APPELLANTS 

- VrESUS 

M, A. HALLAGNA AND ANOTHER— 
DEFENDANTS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), ss. 18 (b), (d), 
44, O. XXI, r. 68-—Foreign Court, judgment of— 
Execution in British India—Mistake of law, effect of-~ 
Burden of proof, wrong view of, whether ‘opposed to 
natural justice’ —Ezecution—Atiachment—Claim. 

Under Order XXI, rule 63, Civil Procedure Code, 
the burden is on the plaintif to establish his 
claim. [p. 704, col. 1.] 

A wrong view of a Foreign Court as to onus of 
proof will not have the effect of rendering its 
judgment one ‘not given on the merits’ within the 
meaning of section 13 (b), Civil Procedure Code, or 
of rendering the judgment erroneous on the face 
of it. [p. 704, col. 2.] 

A foreign judgment is not liable to be vacated 
merely on the ground of its containing a mistake 
of law There must be somethingin the procedure 
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anterior to the judgment which is repugnant to 
natural justice’, A mere incorrect view of law by a 
foreign Vourt will not give the British Indian Courts 
jurisdiction to say that the judgment is opposed to 
natural justice’ within the meaning of section 13 (d), 
Oivil Procedure Code, [p. 704, col. 2; p. 705, col. £] i 

Second appeal against the decree of the 
Court of the Distriot Judge, South Malabar, 
in Appeal Suit No. 528 of 1914, preferred 
against the decrees of the Court of the 
Subordinate Judge, Cochin, in Original Suit 
No. 3 of 1913. 

Appeal under clause 15 of the Letters 
Patent preferred against the decision of 
Mr, Justice Ayling, in Second Appeal No, 
999 of 1914, preferred against the decision 
of the District Court, South Malabar, in 
Appeal Suit No. 144 of 1914, preferred 
against the decree of the Court of the 
Subordinate Judge, Cochin, in Original Suit 
No, 7 of 1911. 

Dr. K. Pandalat and Mr. O. V, Anan. 
thakrishna Aiyar, for the Appellants, 

Mr, O. Madhavan Nair, for the Re. 
spondents. 


JUDGMENT.—A decree was obtained 
against the elder brother of the plaintiff 
in the Cochin Court. In the cause title, 
he was described as the manager of the 
joint family. Apparently the plaint alleged 
that the family property was liable for the 
claim as the debt was contracted for 
family purposes. The defendant in the 
Cochin Court pleaded that no decree should 
be passed against him as manager, 
Therefore issue No. 7 was framed. The Cochin 
Court held that the burden of proving 
that the defendant was not the manager 
and that the debt was not binding on the 
family lay upon him, and passed a decree 
against him personally and against the 
family properties, The deeree was executed 
against the Cochin properties and then 
transferred to the British Court under 
section 44 of the Code of Civil Procedure. 
In our Court, a claim was preferred by 
the plaintiff against the attached pro- 
perties on two grounds:—(a) that the 
defendant in the Cochin suit had become 
divided from the plaintiff before suit and 
(b) that the decree was otherwiso not 
executable against the properties in the 
possession of the plaintiff. The claim was 
rejected. The plaintiff has brought this 
suit to establish his right. The Courts 
below have dismissed the suit, Hence 


704, 
RAMA SHENOI V, HALDAGNA.- 


this second appeal, Dr. Pandalai for one 
of the brothers, the appellant in Second 
Appeal No. 2181 of 1915, contended that 
it was the duty of the Courts below to 
have decided whether there was a division 
prior to the Cochin suit and whether the 
brother who was sued in that Court was 
the manager. It is clear under rule 63, 
Order XXI, that the burden of proof is on 
the plaintiff to establish his claim. Beyond 
stating that he was divided, he has 
asked for po issue; and has adduced no 
evidence on the question of division or 
managership; the plaintiff is not, therefore, 
entitled to ask us to send the case down 
fora finding on that question. 

The learned Counsel further contended that 
as the Cochin Court was wrong on the ques- 
tion of the burden of proof, the judgment 
must be deemed not to have been given on 
the merits. We are unable to accept this 
contention. In the Cochin Court, the 
general law administered relates to Marn- 
makatayam Tarwads; and as ina suit against 
the Karnavan as such the decree would be 
binding on tbe Anandravans, unless the 
latter could show that the Karnavan was 
not acting on behalf of the Tarwad, the 
idea seems to have gained ground that in 
the oase of suits against managers of 
Marumakatayam families, the onus is on 
the other members to show that the debt 
is not binding on them. This is not the law 
as it obtains in British India. It is for the 
creditor to prove that the debt is recoverable 
against the members of the family; we may, 
therefore, take it that the Qoshin Court was 
right in its view of Hindu Law. Does 
that render the judgment one not given 
on the merits ? We have not before us 
all the materials on which the Cochin judg- 
ment was based. Consequently, we are 
unable to hold that the decision was not on 
the merits. The decision of the Judicial 
Committee in Keymer v. Viswanatham Reddi 
(1) has no bearing on the present case. 
There is no warrant for the proposition 
that a wrong view as to onus would have 
the effect of rendering a foreign judgment 
one not given on the merits. 


(1) 38 Ind. Cas. 683; 40 M. 112; 21 M. L. T, 78; 15 
A. L. J. 92; B82 M. L. J. 35; 5 L, W, 342; 19 Bom, L, R. 
206; 21 0. W. N. 358; 25 O. L. J. 288; 10 Bur, L, T, 
175 (P. 0.). 
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Mr. Ananthakrishna Aiyar who Ape 
peared for another brother, the appellant 
in the connected appeal, raised a more 
serious contention. He argued that as the 
Cochin Court was manifestly wrong ona 
point of Hindu Law, the judgment was 
contrary to natural justice. In this 60n- 
nection, we notice that the langnage of clause 
(d) of section 13 has undergone change. In 
the old Code, the words were “if it is in the 
opinion of the Court before whien it is pro- 
duced contrary to natural justice.” The pre- 
sent language in section 13 (d) is “ where 
the proseedings in which the judgment 
was obtained are opposed to natural justice.” 
This change carried out the view of Bram- 
well, B., in Crawley v. Issacs (2). The learned 
Baron there said: “I think the term ‘natural 
justice’ which has been used in reference to 
foreign judgments refers rather to the form 


` of procedure than to the merits of: the 


particular case” (page 531). Consequently 
the mere fact that a judgmentis wrong in 
law is not enough, There must be something 
in the procedure anterior to the judgment 
which is repugnant to natural justice. That 
cannot be eaid of the present case. Further as 
pointed out by Lord Chelmsford in Liverpool 
Marine Credit Co. v. Hunter (3), 
@ mere insorrect view of law by a Foreign 
Court would not give jurisdiction to our 
Courts to say thatthe judgment is opposed 
to natural justice. See also per Cockburn, 
C. J., in Imrie v, Castrique (4) and Scott v. 
Pilkington (5). Mr. Ananthakrishna Aiyar 
drew our attention to Messina v. Petrocochino 
(6). In that case it was pointed out that 
unless there was a manifest error or fraud 
in the proceedings of the judgment, the 
British Court should give effect to ib, 
A wrong view as to onus does not render 
a judgment erroneous on the face of it. 
Moreover having regard to Liverpool Marine 
Credit Oo. v. Hunter (8) we are unable to hold 
that a mistike as to law, which is all 


(2) (1867) 16 L. T. 529, ; 

(3) (1868) 3 Ch. 479; 37 L. J. Oh, 886; 18 L, T. 749; 
16 W., R. 1080, 

(4) (1860) 141 E. R. 1222; 8 O., B. (x. s.) 406; 80 L. 
J.C, P. 177; 4 L. T. 148;9W. R. 465;7 Jur. (Na) 
1076; 125 R. R. 705. . 

(5) (1862) 121 E. R. 978; 2 B. & 8S. 11; 81 L, J, Q. B, 
81; 6 L, T. 2); 8 Jur, (N, s.) 657; 127 R. R. 244, 

(6) (1872) 4 P. ©. 144 41 L.J, P.O. 27; 26 L, 
T; 661; 20 W. R, 451. 
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that can be alleged against the desision 
in the present case, would be sufficient 
to vacate the foreign judgment. For these 
reasons, we think the decision of the Courts 
below is right and we dismiss the second 
appeal with costs. The Letters Patent 
Appeal also follows. 
M 0, P. 
Appeals dismissed, 





CALCUTTA HIGH COURT. 
APPRAL FROM APPELLATE Decree No, 342 
or 1915. 

July 25, 1917. 
Present:—Justice Sir Asutosh Mookerjee, KT., 

and Mr. Justice Beachcroft. 
DURGA CHARAN ACHARJEE— 
DEFENDANT No. 3—AFPELLANT 
VETEUS 
KHUNDKAR ENAMAL HUQ AND OTHERS— 
PLAINTIFF 3— RESPONDENTS. 

Joint owner placed in exclusive possession of some 
lands by mutual arrangement, whether can be disturbed 
by co-sharers— Partition, suit for—Joint possession, proof 
of. 
ons of the joint owners of an estate, who by mutual 
arrangement with the other co-sharers has been 
placed in exclusive occupation of some of the joint 
lands as representing his share, cannot be equitably 
disturbed by the latter, unless they seek a partition 
ie the lands comprised in the estate. [p. 705, col, 
It is essential in a suit for partition that the 
plaintiffs should establish that they and the defend- 
ants are not only joint owners but are also entitled 
to joint possession, because the object of the suit 
is to transform the joint possession into possession 
in severaliy. [p. 706, col. 1] 

Appeal against the decree of the Sub- 
ordinate Judge, Hooghly, dated the 26th 
October 1914, affirming that of the Munsif, 
Serampur, dated the 26th July 1913, 

Babu Nagendra Nath Ghose, for the Ap- 
pellant. 

Maúlvi A. K. Fazlul Hag, 
spndents. 

JUDGMENT.—This is an appeal by the 
third defendant in a suit for partition cf 
joint property. The lands are comprised 
in three plots and are included in an 
ayma estate within the Hooghly Collectorate, 
The ease for the plaintiffs is that they 
have acguired a nine-tenths share cf the 
lands and the third defendant has acquired 
the remaining share. The plaintiffs ao- 
cordingly seek to have these lands parti- 


49 


for the Re- 


tioned. One of the defences is that this 
is really a suit for a partial partition and 
is consequently not maintainable. Tke 
Court of first instance overruled this conten- 
tion, ona ground which cannot be sustained 
and which need not be examined for our 
present purpose. Upon appeal, the Sub- 
ordinate Judge has confirmed the decree 
of the Trial Court but the reasons assigned 
by him in support of his gsonolusion are 
not intelligible. He sets out the first 
question for determination in these terms; 
namely, whether the suit is one for partial 
partition and whether it is ‘maintainable. 
But his discussion of the point is difficult 
to follow, The third defendant has 
purchased the lands in suitfrom the fourth 
defendant and the recital in ‘the sonvey- 
ance shows that according to the vendors 
of the appellant he had a certain share 
in the entire estate and that the lands 
conveyed were in his occupation as re- 
presenting that share. This is not admitted 
by the plaintiffs. If the allegation is 
true, it may furnish a complete answer to the 
claim for partition: Mahomed Fazlur Rahman 
vy. Mahomed Fayzur Rahman (1), Burugapalli 


‘Sriramulu v. Nandigam Subbarayadu (2), Sris 


Ohandra v. Mahima Chandra (3). If the fourth 
defendant, who was interested in all the lands 
of the estate, was,-by mutual arrangement 
with his co-sharers, placed in exclusive 
occupation of the lands now in controversy, 
as representing his share, that arrange- 
ment cannot equitably be disturbed by the 
plaintiffs, unless they seek a partition of 
all the lands comprised in the estate. In 
the present suit, however, they have 
limited their claim to the disputed lands 
which form only a small part of the entire 
land of tbe estate. Consequently the 
plaintiffs must establish that, in respect 
of the lands in suit, they and the third 
defendant are joint owners and entitled to 
joint possession. In order to determine 
whether they are entitled to joint possession, 
it must be found whetber the vendor of 
the third defendant was entitled to exclusive 
possession or to joint possession. This 
point has not been investigated by either 
of the Courts Below, and till the point 


(1) 10 Ind. Cas. 354; 15 CO. W. N. 677. 
(2) 10 Ind. Cas. 57; 10 M. L. T, 318. 
(3) 33 Ind, Cas. 17; 23 0. L, J. 281, 
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has been determined, the validity of the 
claim for partition cannot be decided. It 
in a suit for partition that 
the plaintiffs shonld establish that they 
and the defendants are not only joint 
owners but are also entitled to joint 
possession, because the object of the suit 
is to transform the joint possession into 
possession in severalty Atrabannessa Bibi v. 
Safatullah Mia (4). 

The result is that this appeal is allowed, 
the decree of the Subordinate Judge set 
aside and the case remanded to him for 
re-consideration. Costs will abide the 
result, 


Appeal allowed; Case remanded. 


(4) 81 Ind. Cas, 189; 22 O. L. J, 259; 43 C. 504, 





PATNA HIGH COURT. 
ÅPPEAL FROM OntatnaL Dacane No. 53 oF 
1917. 

April 17, 1916. 
Present:—Sir Dawson Miller, Kr., Chief 

Justice, and Mr, Justice Jwala 
Prasad. 
E. G. STONE WiIGG—Derenpant Ist Party 
—~APPELLANT 
versus 
Babu DWARKA SINGH AND OTHERS—- 
PLAINTIFFS AND DEFENDANTS 


2ND Party— RESPONDENTS, 

Bengal Tenancy Act (VII B.C. of 1885}, s. 22—Lease 
of share in joint proprietary right--No specific plot 
mentioned in lease for cultivation——Tenure-holder— 
Occupancy right, acquisition of, by lessee—Part proprie- 
tor, whether can create ryoti right. 

Where a lease is executed in respect of a certain 
share ina Zemindari and no specific land is men- 
tioned in the lease which the lessee has to cultivate, 
the lease creates only a tenure, [p. 709, col. 2.] 

A. tenure-holder cannot acquire a right of ocen- 
pancy in the lands comprised in his jara or farm 
while holding the village as an ijaradar or a 
farmer. [p. 711, col. L] 

In order to determine whether the right confer- 
red by a lease is that of a tenure-holder under the 
Bengal Tenancy Act, the intention of the parties 
has to be looked into. The principal object of giv- 
ing the lease of an entire village or a share therein 
is to enable the lessee to collect rents from tenants. 
The fact that the lessee may bring under cultivation 
some lands in the village will not alter the character 
of the tenure created by the lease. There can be 
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no lease for the purpose of cultivation in a village 
where no lands to be cultivated are specified in the 
lease. [p. 709, col. 2.) ; 

A lessor, who is a part proprietor in an imate or 
joint village, has noright to create any right in. 
respect of any specific lands in the village to the 
prejudice of the other co-proprietors without their 
consent [p. 7L!, col. 1.) 

A co-proprietor in a village cannot acquire any 
occupancy or non-occupancy right in the village. 
[p. 711, col. 2.] 


Appeal from a desision of the District 


Judge, Darbhanga, dated the 2ad February 


1917, 
Mr, 
lant. 
Mr. Ganesh Dutt Singh, for the Respond- 
ents, 


Rajendra Prasad, for the 


Appel- 


JUDGMENT. 
MiLLER, C. J.—J have had an opportunity 


_of consulting with my, learned brother in 


this case and I éntirély agree with the 
judgment he is about to pronounce. 

Jwata Prasan, J.—This appeal arises out 
of a suit brought by the plaintiffs for 
partition of their share in Mouzah Damodar- 
pore, Chak Giasuddin, bearing Tanzi No. 
4044, The said village is held by the 
plaintiffs and the defendants as :follows:— 
The plaintiffs have a share of 2 annas odd, 
defendant No, 1, Ist party, 4 annas odd, 
defendants Nos. 2 to 12, 2nd party, 4 anvas 
odd and defendants Nos. 13 to 31, 3rd 
party, the remaiving share in the village, 
Defendant No. 32, 4th party, is a purchaser 
from defendant No. 12, one of the defend- 
ants Znd party. The share of the plain- 
tiffs and defendants 2nd party, viz. 6 anhas 
11 Gandas 3 Kauris 1 Karant 17 Rains, 8 
Paras in the village out of the entire 16 
annas was leased to the defendant No, 1 
under two separate leases executed jointly 
by the plaintiffs and defendants 2nd party 
in favour of defendant No. 1. The first 
lease was executed on the 15th June 1882 . 
and was for a term of 9 years, 1299 to 
1298. The second lease was executed on 
the 20th December 1096 and was for a 
term of 15 years, 1504 to .818. In the 
interval, that is from 1299 to 1303, de- 
fendant No. 1l is said tc have been in 
possession of the property under a verbal 
lease, as negotiation for the second lease 
executed on the 20th December „596 was 
going on between the parties. The second 
lease expired in 1911. Yet the defendant 
No. 1 continued to be in possession of the 
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property and refused to give up possession. 
The plaintiffs further alleged that while 
in possession of the said share of 6 annas 
odd leased to him the defendant No. Il 
fraudulently got his name resorded as a non- 
occupancy Raiyaéin respect of 45 sighas 
14 Cottas 7 Dhurs in Khatas Nos. 156 
and 216 of the Survey Resord of Rights 
finally published in the years 1859 and 
1900, although the said lands belong to all 
the proprietors inthe village as their Khas 
lands and defendant No.1 has no Raiyati 
right in the said lands and was only a 
Thiecadar or farmer in respect of the share 
of six annas odd, the leasehold property. 

On the above allegations the plaintiffs 
prayed for partition and separate posses- 
sion of their own share in the village and 
for declaration that the defendant No. 1 
has no right to remain in possession of 
the leasehold property after the expiry of 
the lease and that he has no Raiyati interest 
in respect of the specific 45 Bighas odd 
which belong exclusively to all the Maliks 
in the village. 

There does not appear tc be a serious 
contest with regard to the claim of the 
plaintiffs for partition and for vesovery of 
possession of their share in the village leased 
to the defendant No. 1. 

The real dispute relates to the specific 
lands of 45 Bighas odd referred to above 
recorded in Survey Khatas Nos. 156 and 
246, Defendant No, 1 olaims that the 
said lands were in his possession long 
prior to the leases referred to above, and 
that he has acquired a right of oscupancy 
in the said lands. Defendant No. 1, there- 
fore, resists the claim of the plaintiffs to 
have a partition of the said lands among 
the proprietors and to recover possession of 
their share in these lands, The Court 
below decreed the plaintiffs’ suit, holding 
that defendant No. 1 has acquired no 
Raiyati right in the lands and that the 
plaintiffs are entitled to Khas possession of 
their share in the same. There is a further 
direction awarding mesne profits to the 
plaintiffs as claimed by them for the period 
of their dispossession. Defendant No. 1 
has appealed to this Court. 

The c@ntention of the defendant that he was 
in possession of the lands as a tenant prior 
to the leases referred to above has no 
substance in it. The evidence on behalf 
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of the defendant to proye his possession 
previous to the first lease of 1882 is wholly 
unreliable. It consists of the statement of 
two witnesses, both of whom are cultivators 
in the village. They say in their evidence 
recorded in 1917 that defendant No. I1 
was in possession of the land for the last 
80 to 35 years, that is, from or just a 
little before 1882 when the firat lease was 
executed. It is neither alleged nor even 
disclosed in evidence as to how defendant 
No. 1 came to be in possession of the 
lands as a tenant before he took lease of 
the village. No settlement is alleged to 
have been made with him of the lands in 
suit by the proprietors of the village. No 
receipts in proof of payment of rent to 
any of the landlords are produced on his 
behalf. In short, there is absolutely no 
documentary evidence on his behalf to show 
that he acquired any tenancy right prior 
to the lease in the lands. On the other 
hand, the evidence on behalf of the plaintiffs 
is reliable and shows clearly that defendant 
No. 1 was not in possession of the lands 
previous to the leases in question. The 
learned Vakil appearing on behalf of the 
appellant has rightly refrained from relying 
upon the oral evidence on his side. He, 
however, relies upon the entries in the Survey 
Record of Rights (Exhibits B and O). 
Exhibié B shews thatthe Record of Rights 
was finally framed and published on the 
17th April 1900, whereas Exhibit C shows 
that it was published on the 9th June 
1899. The former recorded defendant No. 1 
as Qair Dakhilkar (non-oscupansy tenant) 
in respect of Khata No. 246 for 6 years 
and the latter as Gair Dakhilkar for 7 
years in respect of Khata No. 156. It is 
said that the aforesaid entries shew that 
defendant No. 1 was in possession of the 
lands as a non-oceupancy tenant in or 
about the year 1892, that is, a year after 
the expiry of the first lease and 4 years 
prior to the execution of the second lease 
of 1896. In the first place, this falsifies 
the allegation ofthe defendant that he was 
in possession of the lands prior even to the 
first lease. In the second place, the fact 
that he was in possession after the expiry 
of the first lease and previous to the execu- 
tion of the second lease goes only to shew 
that he simply held over after the expiry -e 
of the first lease, as negotiations wera 
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going on between the parties for the execu- 
tion of a fresh lease. There is positive 
evidence to the efect that defendant No. 1 
held over and continued to be in possession 
after the expiry of the first lease on the 
same terms as those mentioned in the 
lease. The Court below has accepted this 
evidence. I agree with the Court below 
in its finding that in the interval between 
the expiry of the first lease and the execu- 
tion of the second lease, the defendant No. 
1 simply held over and was in possession 
of the lands as a lessee of the 6 annas 
odd share under the first lease of 1&e2. 
He, therefore, came to be in possession of 
tbe lands in suit on account of and under 
the lease executed by the plaintiffs and 
defendants 2nd party. The absence of rent 
receipts goes to show that defendant No. 
1 was in possession under the lease and 
not independent of it. 

As to the contention of the defendant 
that the presumption of the entry in the 
Record of Rights that he was in possession 
of the lands aS a non-oacupany tenant 
should prevail, if is enough to state that 
the evidence and the sirsumstances of this 
case have fully rebutted the presumption, 
if any. The entry in the Record of Rights 
is simply an ipference and opinion of the 
Assistant Settlement Officer as to the status 
of the defendant, 

The next contention on behalf of defend- 
ant No. 1 is based on the terms of the 
lease in question. It is said that he was 
given a lease for cultivating purposes, that 
he has been in possession of the lands for 
over 12 years and has thus acquired an 
occupancy right in them. The first lease 
of 1882 has not been produced, but it is 
agreed at the Bar that the terms of that 
lease were exactly similar to those of the 
lease of 1896 which is on the record. The 
lease executed by the plaintiffs and defend- 
ants 2nd party is printed at page 14 and 
the Kabuliyat or the counterpart of it 
executed by defendant No. 1, at page 8 
of the paper-book. The terms of both are 
the same and the following is an extract 
from the lease at page 14:—~ 

“We (the plaintiffs and defendants 2nd 
partly) have given in lease to Mr. E. G. 
Stonewigg and Mr. Jobn Stonewigg, 
Englishmen, by oaeupation indigo planters 
and proprietors, Managers and residents of 
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Indigo Factory at Gungauli, (1) the en- 
tire and whole 6 annas, our ancestral 
share, and 11 Gandas 3 Kanris 1 Karant 
17 Rains and § Paras, our purchased share, 
in all 6 annas 11 gandas 3 kauris 17 
rains and 8 paras out of 16 annas of 
Mouzah Damodarpors, Ohak Ghyasuddin, asli 
mai dakhli, together with Tolas and Badhs 
appertaining tu the said Mouzah, Pergana 
Saraisa, bearing Tauzi No. 4022 (apparently 
a mistake for 4044) at an annual 
sama of Rs. 668-46 (2) 3 Kanuris 2 
Karants 1 Dant and 5 Rains out of 4 Gandas 
2 Kauris 2 Karants 2 Dants 17 Rains and 4 
Paras, which covers an area of 8 Bighas 16 
Cottahs and 3 Dhurs according to our quota, 
te, after excluding 4 Bighas 15 Cottahs and 
12 Dburs of land which is in our possession, 
the remaining area to the extent of 4 Bighas 
and 11 Dhurs at an annual Jama of 
Rs. 24-2-6 atthe rate of Rs. 6 per Bigha 
situate in Mouzah Bhushan Tara, Pergannah 
Saraisa, [jmali Patti Touzi No. 12759, Thana 
Dalsingh Serai, Division Samastipore, district 
Darbhanga, together with Malwajhat, Saer 
Wajhat, all grains, Jalkar, Bankar, Ahar, 
Pokhar, water, reservoir, tanks, Pucca and 
Kutcha wells, palms, and date trees, gardens 
of mangoes and jack trees, bamboo topes, 
fruit bearing and non-fruit bearing trees, 
occupied and non-occupied houses of tenants, 
Mutharfa, Bardana, salt, Sayer and fishery 
rights, eto., in the Mahal, in other words, 
all the samindar? rights appertaining thereto 
(3) and 26 Bighas 13 Cottahs and6 Dhurs, 
at Rs. 7 per Bigha and 6 Bighas 7 Cottahs 
and 12 Dhurs at the rate of Rs.°6 per 
Bigha, in all 33 Bighas and 18 Dhurs of the 
Zerait Khudkasht lands situated within our 
partitioned Pattis in Mouzah Bhushar Tara, 
Pergannah Saraisa aforesaid, at an annnal 
Jama of Rs. 24.15-0 excepting the items 
of Barhmotar, Shibator, Neaz Dargah, 
Chanda of Chandadarans, which have been 
coming down from before, t.e., we have let 
out on lease the above shares on a consolidat- 
ed, fixed and uniform aunual Jama of 
Rs. 917 0-0 in Company’s coin, half of which 
is Rs. 458-11-0, as including road and public 
works cess for a term of 15 years extending 
from 13804 to 1318. We have received 
Rs. 8,000 as Zerpeshgi bearinginterest at tha 
rate of 12 annas per cent. per mensem and 
have appropriated the same. The said 
Saheb, ihe Thiccadar, should remain ain 
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possession and occupation of the leasehold 
property up to the end of the term, should 
make proper cultivation thereof ct ease of 
his mind or should get the same cultivated 
by others by sowing indigo or any other 
crops according to his desire; and should 
enjoy the produce of the same, Having set 
off the principal amount of the Zerpeshgi 
money and its interest against the aforesaid 
amount of fixed rent he shall pay to us the 
proprietors, on taking receipts and Farkhati, 
such sums out of the amount of profit as 
may be found due to us instalment after 
instalment and year after year...and he shall 
cease to have any conneciton with the 
leasehold property on the expiry of the term. 
The expenses relating to boundary disputes 
and new items of expenditure shill be 
borne by us the proprietors. Th eeapenses 
relating to the Thana and Police shall be 
borne by the Thiccadar and the duty of 
compliance with the orders whith may be 
passed by the officers under the law now in 
force or that may come in force hereafter 
shall also rest with him. In the last year 
of the term, 2.¢., in 1318, the said Saheb 
shall retire from the Zerait lands of indigo 
on payment of rent for 10 annas Kist to 
us the proprietors for 1319 Fasli according 
to the above rateif any such Zerait will 
be found to exist with the Khas partitioned 
Patti of us the executants in Mouza Bhushat 
Tara, Parganna Saraisa.” 

The lease was given to defendant No. 1 of 
the 6 annasodd share of the plaintiffs and 
defendants 2nd party in village Damodarpore 
Chak along with certain shares in another 
village Bhoshar Tara, some specifo lands 
detailed and described in the lease measuring 
33 Bighas odd ont of the Zerait Khudkasht 
lands situate in Bhushar Tara, No specific 
land was leased as appertaining to village 
Damodarpore Chak with which we are con- 
cerned in this litigation. The lands in 
dispute, 45 Bighas odd, are not at all spesi- 
fiscally leased to defendant No. 1, nor 
are they mentioned in the lease. The lease 
in question is of a twofold character, (1) it 
confers a right upon the lessee to hold pos- 
session of certain shares in the village in 
place of the lessors, z.e., to collect the rents of 
the same and possibly to have some direct 
cultivation of such lands as the lessee him- 
self sould cultivate and (2) it gives the 
right to cultivate specific lands mentioned 
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in the lease, of the Aarait Khudkasht 
lands in village Bhushar Tara. The lessee 
is, therefore, a tenure-holder in respect of 6 
annas odd share leased to him in village 
Damodarpore Chak and a lessee for 
cultivating purposes in respect of the specific 
lands mentioned above in Bhushar Tara. 
In order to meet the double right conferred 
by the lease a general clause is added, 
namely— The said; Saheb, the Thiccadar, 
shonld remain in possession and occupation 
of the leasehold property, should make 
proper cultivation hereof, or should get the 
same cultivated by others by sowing indigo 
or any other crops according to his desire’. 
This clause has been relied upon by the 
learned Vakil for the appellant as conferring 
upon his clienta right to cultivate lands in 
Damodar Chak and hence it is said that the 
lease was for cultivating purposes and was 
not a lease of a tenure, In order to determine 
whether the right conferred by the lease 
is that of a tenure-holder under the 
Bengal Tenancy Act, the intention of the 
parties has to be looked into. The 
principal object of giving the lease of an 


entire village or Aa share therein 
is to enable the lessee to colleot rents 
from tenants. The fact that the lessee 


may bring under cultivation some landa 
in the village will not alter the charac. 
ter of the tenure created by the lease, 
There could be no lease for the pur- 
pose of cultivation in village Damodarpora 
Chak when no lands to be cultivated are 
specified in the lease. ‘Raiyat’ has been 
defined in the Bangsal Tenansy Act to 
mean “a person who has acquired a right 
to hold land for the purpose of cultivat- 
ing them.” If any Raiyati interest was 
intended to ba conferred in respect of 
the lands situated in Damodarpore Chak, 
it would have been surely specified and 
described in detail as in the gase of land 
situated in Bhushar Tara. The Zomindari 
rights in the share in Damodarpore Chak 
were clearly intended to be leased to 
defendant No. 1, as is obvious from the 
The rights 
given by the lease have been summed up in 
the words ‘All the Zamindari rights apper- 
taining toit’ and the lessee has been described 
in the lease as Thiesadar. The concluding 
words quoted in the extract from the lease will 
shew that there is a special stipulation in 
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respect of the Zerait lands leased to defend- 
ant No. 1 for the purpose of cultivating 
indigo. There is no such stipulation with 
regard to such lands as the lessee might 
directly cultivate in Mouzah Damodarpore 
Chak with which we are concerned. 
I am, therefore, of opinion thatthe terms 
of the lease, particularly the clause relied 
upon by the appellant, do not confer on the 
lessee the right of a oultivating tenant or 
Raiyat in respect of the lands situated in Da- 
modarpore Chak but that in respect of that 
Mouzah he occupies the position of a tenure- 
holder. The learned Vakil has relied upon 
the case of Ramdhari Singh v. Mackenzie (1) 
for the construction that, he sontends, should 
be put upon a lease of this kind. The 
lease quoted in that case shews that Mr. 
Mackenzie was given a lease of 2 annas 
13 Gandas share in a village and also of 
specified lands of 18 Bighas 1 Cottah of 
Zerait together with 4 Bighas 1 Cottah 
which he had obtained from certain 
tenants in the village. The suit in that 
case related only to the said specific lands 
of 18 Bighas and 4 Bighas mentioned in 
the lease. It was found as a fact by the 
Courts below in that case that about 11 
Bighas out of 18 Bighas were Mr. Mack- 
enzie’s Kasht lands (Ruiyati lands) prior to 
the execution of the lease and that 4 Bighas 
were the Kasht lands of other tenants 
acquired by Mr. Mackenzie. It was further 
found as a fact by the lower Courts that 
Mr. Mackenzie was holding land in the 
village for more than 12 years. In second 
appeal on the facts found by the lower 
Courts Rampini and Caspersz, JJ., held that 
the lease of the particular lands specified 
therein was only for cultivating purposes 
and conferred upon the lessee the rights 
of a Raiyat. The real reason for the deoi. 
sion in that case appears (at page 354) to 
be that the lessee could not divest him- 
self of his Raiyati right acquired prior to 
the lease by describing it as a Zerpeshgi 
lease or the lands as Zerait of the pro- 
prietors. 
of 2 annas }3 Gandas odd leased to Mr. 
Mackenzie was held Ly the lessor landlord 
exclusively and without any joint owner- 
ship with anybody else; whereas in the 
present case the 6 annas share leased to 


(1) 10 0, W, N. 351; 
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defendant No. 1 was held jointly by the 
lessor with other co-proprietors. The facts 
of that case and the decision in that case 
with regard to the lease of specific lands 
cannot be any guide for the construction 
of the lease in the present case, where 
we are concerned with the lease of Zemindari 
rights of a joint share in a village given 
to defendant No. 1. On the other hand, 
the lease in the present case agrees in 
all its material terms with the lease 
referred to in the case of Bujrarg: Raut v. 
Mackenzie (2) desided by Rampini and Brett, 
JJ. Mr. Justice Rampini who was a party 
to the decision of the case in Ramdhari 
Singh v. Mackenzie (1) makes a distinction, 
with which I entirely agree, between a 
lease of specific lands and the lease of cer- 
tain shares in a Village. He says:— 

‘Now the learned District Judge has 
interpreted these leases as being cultivat- 
ing leases and as giving occupancy rights 


to the defendants; and there is not the 
slightest doubt that as regards the first 
lease, that is, the lease of the 4th 


December 1€61 relating to the 15 Bighas, 
he is perfectly right. But we cannot take 
the same view as he has done of the 
remainder of the leases. In the first place 
it will be seen that in Exhibit F, the 
grantee is spoken of as Thiccadar ang in 
Exhibit IJ, dated the Izth April 1874, the 
grantee is described in a similar manner. 
Although this Jatter lease gives to the 
grantee the right to oultivate personal- 
ly the share of the Mouzah or to 
cause it to be cultivated by others, 
yet there are certain provisions in it 
which seem to us to convey but the rights 
of a tenure-holder, as it will be seen that the 
plaintiffs convey to the grantee by this docu- 
ment all Zemindari rights save and except 
Brohmotar, Shebattar and Bishnuprit land, 
ete, prohibited by law”. This view was 
upheld in the case of Raghubar Mahto v, 
H. Manners (8), decided by Mockerjee and 
Teunon JJ., where tke decision in Ran- 
dhart Singh v. Mackenzie (1) was distin- 
guished and where the lease was similar 
in its terms to that in the present case. 
The interpretation put upon the lease in 
that case would, therefore, ‘apply to the 


(2)70.L. J. 475. 
(3) 11 Ind, Cas. 389; 13 C. L J. 568; 
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present case. I have, therefore, no hesita- 
tion in holding that the lease in question 
conferred upon the defendant only the 
rights of a tenure-holder in respect of 
the lands in village Damodarpore Chak. 

If defendant No. 1 was a tenure-holder, 
he, could not acquire a right of occupancy 
in the lands in suit comprised in his 
Ijara or farm while holding the village as 
an Ijaradar or farmer, vide clause 3, 
section 22 of the Bengal Tenancy Act, as 
it has already been skewn that he came 
to be in possession of the land in suit 
after the execution of the first lease as 
a lessee and that he was never in possession 
of the lands in suit prior to that lease. 
Again the lessors in this case were part 
proprietors of the village which was an 
Ijmali or joint village. They had no right 
to create any right in respect of any 
specific lards in the village to the pre- 
judice of the other oco-proprietors without 
their consent. Uefendant No. l acquired 
only such rights to hold possession of the 
lands as the lessor had. The lessor could 
cultivate specific lands; he could not possibly 
acquire a tenancy right as against the 
other co proprietors, inasmuch as he 
could not hold adversely to himself and 
other co-proprietors. This principle has 
recently been pointed out in Ram Lal Sukul 
v. Bhela Gazi (4). It has not been 
suggested, and in fact there is absolutely 
nothing on the record to shew, that 
defendant No. 1 acquired a tenancy right 
in the lands in suit as against the other 
80-proprietors. 

It was urged on behalf of the respondents 
that the defendant No. 1 is a eo-proprietor 
in the village and was so-proprietor when 
the ləase was executed. He could not, 
therefore, under clause 2 of section 22 of 
the Bengal Tenancy Act acquire any 
occupancy right in the village. This point 
does not appear to have been raised in 
the Courts below. There is no issue, nor 
any finding on it. On the other hand, 
the learned Vakil on behalf of defendant 
No. 1 tried to shew that the defendant No, 
1 acquired his proprietary interest in the lands 
from 1595 to 1915, that is, subsequent to the 
execution of the lease. A reference has been 


(4) 6 Ind. Cas, 370; 37 C. 709; 14 ©, W. N, 814; 
12 ©, L, J. 15; 
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made to certain entries in a certified copy 
of extracts from Register D of the Collec- 
torate. This Register shews that the de- 
fendant No. I sgname was mutated in respect 
of 4 annas odd in place of other pro- 
prietors from 1895 to 19150n the basis of 
purchases made by him from time to 
time from proprietors, but when those pur- 
chases were actually made is not mentiored. 
Possibly these purchases were after the lease 
taken by the defendant. But with respect 
to 14 Gandas he has been entered in the 
Register as original proprietor without any 
date. That would shew that he was a 
part proprietor in respect of 14 Gandas 
soon after the Land Registration Act came 
into force in 1876 and hence prior to the 
first lease of 1882. If that is so, then 
clause 2 sertainly bars him from acquiring 
any right of tenancy, occupancy or non- 
occupancy, in the lands. 

The defendant lastly relies upon clause 
2, section 22 of the Bengal Tenancy Act, 
for his contention that he cannot be dis- 
possessed from the lands but that he is 
only liable ‘to payment of rent to the co- 
proprietors: This might have been so as 
long as the village was held jointly by 
allthe proprietors, but on a partition of 
the lands the defendant as co-proprietor 
has no right to claim possession of the 
lands under clause 2, section 22 of the 
Act. The clause is intended to prevent a 
go-proprietor fiom acquiring occupancy 
rights in the lands transferred to him: 
vide Ram Lal Sukul v. Bhela Gazi (4). In 
the next place the argument of the 
defendant is based upon the assumption 
that he acquired an occupancy right in the 
land. But as a matter of fact, sa already 
shewn, neither under the lease nor upon 
evidence on the record the defendant 
acquired any Ralyati interest, occupancy or 
non-occupancy in the lands in suit. I fail 
to appreciate the contention of the learned 
Vakil for the appellant that conceding that 
he could not acquire an occupancy or non- 
occupancy, right under clause 2 as a co- 
proprietor, still he has some interest under 
clause 2, section 22, and that he could not 
be deprived of that right to hold possession 
of the lands. But the defendant was either 
a Raiyat ora landlord. It has been shown 
that he is not a Raiyat and is only a 
co-proprietor. He is, therefore, bound to 
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give up possession ofthe lands held by him 
as a lessee and to allow the lands to be 
partitioned and distributed between fhe 
co-proprietors of the village. 

“As a matter of fast there is absolutely 
no evidence on behalf of the defendant 
No. 1 that the lands were either cultivated 
by himself or on his behalf. All that is 
said in evidence is that the lands were 
in his possession, which would be so as 
he was a lessee of the share in the 
village and as also he was holding the 
entire 16 annas of the village partly asa 
lessee and partly as a co-proprietor (tide 
evidence of plaintiffs’ witness No. 2, Genda 
Lal Patwari, page 13 of the paper-book). 
Thus it is clear that even if uoder the 
lease the defendant No. 1lcould acquire 
tenancy right in respect of such lands as 
he would cultivate himself or through 
others, he has failed to shew that the 
lands in question were aotnally in his 
cultivating possession directly or through 
others and hence he could not acquire any 
Raiyati interest in the lands. The -claim 
of the defendant No. 1 to hold the lands 
as a Raiyat or tenant must, therefore, fail 
and the plaintiffs are entitled to have 
them brought under partition. 

The third point urged by the appellant 
is that the suit of the plaintiffs is barred 
by limitation. This contention is based 
upon Schedule IJI-1 (a) of the Bengal 
Tenancy Act, which requires that suits for 
sjectment of non-occupanoy tenants should 
be brought within six months from the 
expiry of the lease under which the 
lands are held. In this case there is no 
claim by the plaintiffs to eject the 
defendant from the lands. The plaintiffs’ 
suit is principally and solely a suit for 
partition of his share in the village. Tt 
is simply prayed that the lands in snit be 
declared to be the lands of the Maliks 
and not the lands in respect of which 
defendant No. 1 has acquired occupancy or 
non-oseupancy rights. This declaration was 
necessary to obtain the principal relief. 
Again, as held above, defendant No. 1 has 
neither occupancy nor non-oecupancy rights 
in respect of these lands and, therefore, 


Schedule III-1 (a) has no application. 
The Full ‘Bench case of Janki Singh 
v. dagannath Das ~ (5), relied 


upon 
(5) 44 Ind, Cans, 9d; 3 P, L, W, 1. 


by the appellant, does. not go far enough 
to hold that the present suit is barred 
by limitation, I, therefore, hold that the 
suit is not atall barred by limitation. 

I would dismiss the appeal with costs. 


Appeal dismissed, 


CALCUTTA HIGH COURT. 
APPEAL From ORDER No. 35 or 1917. 
January 25, 1918. 
Present:—Mr. Justice Richardson 
and Mr. Justice Walmsley. 
MIDNAPORE ZEMINDARY COMPANY, 
LIMITED— DeGRRE-HOLDERS— APPELLANTH 

versus l 
DINA NATH SAHU AND OTHERS — 
JUDGMENT-DEBTGRS— RESPONDENTS, 

Execution, application for, dismissal of —Fresh appli- 
cation, maintainability of-—Limitation—Bengal Ten- 
ancy Act (VIII B. C. of 1885), Sch. III, cl. 6, 

In execution of a rent-decree, the property of 
the judgment-debtor was sold, but the sale was after- 
wards set aside on the latter's application, The 
decree-holder taking no further steps, the -execut. 
ing Court thereupon passed the following .order: 
“Sale set aside; the decree-holder taking no further 
steps, the case is dismissed for default.” Ona 
second application for execution being made by the 
decree-holder, beyond the three years’ period limit. 
ed by clause (6) of Schedule III of the Bengal 
Tenancy Act: 

Held, that the second application could not be 
regarded as one in continuation of the previous 
application for execution, which ended with the 
order of the Court dismissing that execution case for 
default of the decree-holder. [p. 718, col. 2.] 

Appeal against the order of the District 
Judge, Midnapore, dated, the 14th 
November 1916, affirming that of the 
Munsif, 4th Court at that place, dated the 
Zist July 1916. 


FACTS 
judgment, 

Mr. U. N. Sen Gupta, (with bhim Babu 
Probodh Kumar Das), for the Appellants.— 
The decree-holder applied for execution on 
the 6th March 1914. The property of the 
judgment-debtor: was sold on the 25th 
April 1914. On the 23rd June 1914, the 
judgment-debtor made an application for 
setting aside the sale, which was set aside 
on 16th September 1914. On 28th Septem- 
ber 1914 the execution case was dismissed 
for default on the part of the decree-holder, 


of the case appear from the 
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After the setting aside of the sale and with- 
in one month from 16th September 1914, 
the decree-holder appealed against the 
order setting aside the sale and the ap- 
peal was dismissed on 2nd January 1915, 
On 16th February 1916 the deoree-holder 
made this application. 

This application is in continuation of the 
° previous application. I rely on Abdul Khayar 
Abdul Haque Chowdhury v. Reazuddin Ahmad 
Chowdhury (1). The case cof Abdul Khayar 
Abdul Haque Chowdhury v, Reazuddin Ahmad 
Chowdhury (1) is exastly in point, there 
also the sale was set aside. 

[Ricwarpson, J.— What case is against 
you? | 

The case of Sarup Ganjan Singh v. Robert 
Watson & Oo., (2) is against me. 

The Judge says that if is against but 
really it is not so, it is distinguishable. See 
also Keramat Ali v. Nagendra Kishore Roy 
(3) and Manorath Das v. Ambika Kanta Bose 
(4). 
{Ricaarpson, J.—That was decided under 
the old Code. | 

Babu Santimoy Majumdar, for the Re- 
spondente-—-The execution csse was dismissed 
for default. As long as the dismissal order 
is there, no application can be treated: as 
an application in continuation. See Bharat 
Ohandra Nath v. Yasin Sarkar (5). 

JUDGMENT.—This appeal arises out of 
proceedings in execution of a rent decree 
and the question for determination is wke- 
ther an application for execution of the 
decree, ig or is not ont of time. An 
application for execution of a rent decree 
must be made within the period limited 
by clause (6) of Schedule III ofthe Bengal 
Tenancy Act. For the present purpose 
that period is 3 years from the date of the 
decree, which was made on the 14th June 
1911. The relevant dates are as follows: 
The first application for execution was made 
on the 6th March 1914; onthe 25th April 
of the same year the property of the 
judgment-debtor was sold by the Court. 
On the 23rd June following the judgment- 
debtor applied to have the sale set aside 
and on the 16th September the sale was 

(1) 1 thd. Cas. 341; 13 C. W, N. 521. 

(2) 6 C. W. N. 735. 

(3) 40 Ind. Cas. 78; 21 C. W. N. 571. 

(4) 1 Ind. Cas. 67; 13 C. W. N. 533 at p. 584, 9 C. 


L, J. 4438. 
(5) 41 Ind, Cas, 586; 21 C. W. N. 769 at p. 770, 


set aside. On the 25th September the Court 
made this order: “Sale set aside, decree- 
holder taking no further steps, case dismissed 
for default.” The decree-holder appealed 
from the order setting aside the sale, It 
does not appear whether the appeal was 
filed before or after the 25th September 
but the appeal was dismissed on the 2nd 
January 1915. The decree-holder took no 
further step for over a year. Then on the 
16th February 1916 he made the applica- 
tion to which the appeal relates. The 
Courts below have held that the applies- 
tion is out of time, because it was made 
more than three years after the date of the 
decree. 

16 is contended, however, for the decree- 
holder that this application is merely a 
continuation of his previous application of 
the 6th March 1914 His learned Pleader 
relies on the case of Abdul Khayar Abdul 
Haque v. Reazuddin Ahmad Ohowdhury (1) 
and if it were rot for the order of the 
28th September 1914 dismissing the pre- 
vious application for default there might be 
something to be said in desres-holder’s 
favour, But there is that order on the 
record. It is not a mere order striking 
a case off the fle for the convenience of 
the Court. It is an order by which the 
descree-holder was bound. He took no 
steps by way of review to have the order 
set aside or modified and he waited for 
more than a year before he came into Court 
with his present application. In my 
opinion the previous application ended with 
the order of the 28th September 1914, and in 
that view there can be no continuity 
between the previous application and the 
present application. agree with the 
conelusion arrived at by the Courts below 
and would dismiss this appeal with costs, 
one gold mohur. 

WALMSLEY, J.—I agree, 

Appeal dismissed 
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CALCUTTA HIGH COURT. 
ÀPPEAL FROM ORIGINAL Deorse No, 477 
or 1914. 

November 21, 1917. 
Present:—Mr. Justice Fletcher and Justice 
Sir Syed Shamsul Huda, Kr. 
Srimatt RAJABALA DASI—Ptaintiryr— 
APPELLANT 
VETSUS 
SHYAMA CHARAN BANERJEE anv 
OTHERS—-DAFENDANTS— RRSPONDENTS. 

Hindu Law—Inheritance--Unchaste female, right of. 

According to the Bengal School of Hindu Law, any 
female heiress who was leading an unchaste life 
before the date when the succession opened out is 
excluded from inheritance. [p. 714, col. 2.] 

Appeal against the decree of the Sub- 
ordinate Judge, Ist Court, Bardwan, dated 
the 3lst July 1914. 

Babus Satish Ohunder Ghose, Baidyanath 
Dutt and Bhupendra Coomar Ghose, for the 
Appellant. 

Babus Mohendra Noth Roy, Haradhan Ohat- 
terjee, Baranashibasht Mukerjee, Ram Ohandra 
Mazumdar and Babu Phanindra Lal Sinha, for 
Babu Chandra Sekhar Banerjee, for the Re- 


spondents. 


JUDGMENT. 

Fiercaer, J.—This is an appeal by the 
plaintiff against the decision of the learned 
Subordinate Judge of Burdwan, dated the 
Sist July 1914. The plaintiff, who is a 
Hindu female, brought the suit for a 
deslaration of her title ss the reversionary 
heir of her deceased father to certain pro- 
perties and for recovery of possession, 
following on the declaration that a certain 
deed of compromise entered into in Suit 
No. 2L of 1910 was inoperative and that 
certain transfers made by the plaintiff’s 
mother following on the compromise were 
invalid and without legal necessity. The 
various defendants in the suit, excepting. 
the defendants Nos. 6 and 7 who are 
the plaintiffs sons and who took no part 
in this litigation, filed different defences. 
The defendant No. 5 raised a distinct plea 
that ihe plaintiff before the time the suoces- 
sion opened was leading an unchaste life 
and was, therefore, according to the Hindu 
Law, incapable of inheriting on the death 
of her mother. It, has been argued 
before us that that view ofthe Hindu Law 
is not accurate and a text-book has been 
sited in support of that contention, We 
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are not concerned with the Hindu Law 
as it has been interpreted in other presi- 
dencies. On the deeisions of learned Hindu 
Judges of this Court, it is established 
without doubtthat the rule as it obtains 
in -the Bengal School of Hindu Law is 
that any female who was unchaste before 
the succession opened out is excluded from 
the inheritance. There cannot be any 
doubt as to that. Itis sufficient to refer to 
the two cases that were cited; namely, the 
cases of Ramnath Tolapatiro v. Durga 
Sundari Debt (1) and Ramananda v. Rat- 
kishori Barmani (2). In each cf those 
gases, one of the learned Judges was a 
Hindu and the cases they sited in the 
course of their judgments carried the case 
back much earlier than the dates’ of those 
gases. It is much too late now to raise 
that that is not the rule according: to the 
Bengal School of Hindu Law. The ques- 
tion is, “was the learned Judge of the Court 
below right when he held that the 
plaintiff, before the date when the succession 
opened, that is the date of the death 
of her mother, was leading an unchaste 
life?” The evidence consiste, first’of all, 
of the statement on oath . subjected to 
cro ss-examination of the mother, who stated 
without doubt that her daughter, the plaint- 
if, was leading an irregular life with the 
person who was looking after. the presenti 
suit on behalf of the plaintiff—a man 
called Lahori Koer, who is the father-in- 
law of the elder son of the plaintiff. 
This man was the Mukhtear of the 
mother and that this man was living on 
the closest terms with this woman, 
the plaintiff, cannot be doubted on the 
evidence. They lived in the same house 
and the documentary evidence shows that, 
on the 10th June 1910, the plaintiff and 
Lahori Koer were convicted of an offence 
under section 294, Indian Penal Code, 
that is, singing an obscene song in a 
public place. It has been suggested that 
the Rajendra Bala mentioned in the 
record of the Court in that criminal case 
is some other Rajendra Bala. Well, first 
of all, the plaintiff herself in her deposi- 
tion bas not sworn that she was sot con- 


(1) 4 0. 550; 2 Shome L. R. 89; 2 Tnd. Dec. (x. s.) 
9. 
(2) 22 C. 347; 11 Ind. Dec, (N. 8.) 283. 
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victed by the Magistrate of an offence 
under section 294, Indian Penal Oode. 
Although, in the first place, in her deposi- 
tion in the present case she said that she 
was not, but eventually she said that she 
could not remember whether she was, 
Another fact is that ahori Koer who 
conducted the case on behalf of the 
plaintiff and who was present in Court 
did not go to the witness-box to explain who 
was the Rijendra Bala who was convicted 
along with him of an offence under 
section 294, Indian Penal Code. Then 
there is the evidence of one Haripada 
Mandal who isa cousin of the plaintiff, and 
his statement is that the plaintiff and 
Lahori Koer were living together and 
leading an irregular life. On that evi- 
dence the learned Judge came to the 
conclusion that the evidence established 
that the plaintiff was leading an irregular 
and unchaste life at the time when the 
suocession opened. I think the evidence can 
lead to only one result, and that is that 
the plaintiff was unchaste at the time the 
succession opened out to her. She was 
found singing an obscene song with a man 
in a public place and was taken before a 
Magistrate and fined Rs. 15 or 20 or, 
in the alternative, was sentenced to 15 
days’ rigorous imprisonment; and no explana- 
tion has been given to show how this 
woman, if she was leading the ordinary 
life of a modest woman in the house of 
Labori Koer, came to be ont with him 
singing these sing-songs, which apparently 
they sang in concert or unison, on the day 
when the complaint was made by the gentle. 
man named Satya Kinkar Mukerjee. If 
that is right, what is the position of the 
plaintiff’s suit? First of all, if the com. 
promise is binding, this suit must fail, 
This suit only asks for relief that the 
sompromise is void and illegal. If the 
compromise is binding the present suit must 
fail and therights which the plaintiff has 
got under the compromise she ean enforce in 
a proper suit. If the compromise is not 
binding, then what interest has the plaintiff 
got to maintain the present suit? If the 
compromise is not binding, the only right 
she has got would be as the heiress of her 
father on the death of her mother. Bat it 
has been found by the learned Judge of 
the Court below that at the time the 


succession opened cut to her—a finding in 
which I agree, the plaintiff was unchaste, 
According to the rules of the Hindu Law, 
the plaintiff would be excluded from succes- 
sion which she would have taken if she 
had been leading a chaste life. In that 
view, the present suit cannot succeed. 
The plaintiff, as already stated, if the 
sompromise is binding, has got the right 
to enforce itin a proper suit. If it is not 
binding, which isthe present case, then she 
cannot maintain the present snit, on the 
ground that she is excluded from succes- 
sion. I think that, on that view, the present 
appeal fails and must be dismissed with 
costs. The hearing fee will be divided 
amongst the defendants who have appeared 
on the following soale: Defendant No. 1 
Re. 150; defendants Nos. 2, 3,4 and 5 
Rs. 75 and defendants Nos. 8 and 9 Rs. 75. 
SHamsuL Hopa, J,—I agres. 
Appeal dismissed. 





BOMBAY HIGH COURT, 
ORIGINAL Civit JURISDICTION Appsat No 36 
oF 1917. 

December 1], 1917. 
Present:— Sir Basil Scott, KT., 

Chief Justice, and- Mr. Justice Batchelor. 
GIRJASHANKAR DAYASHANKAR 
VAIDYA PLAINTIFF— APPELLANT 
VETSUS 
Tue B.B.& C.I RAILWAY—Dsrenpant 


— RESPONDENT, 

Master and servant—LIiability of master for wrongful 
of age nae mad: Act (IX of 1590), ss, 108, 121, 
128, 181. 

A master is Hable for the wrongful act of his ser- 
vant where the servant, acting ina matter which is 
within the scope of his authority, that is, within the 
course of his employment, commits a wrong by 
exceeding the authority vested in him. The act itself 
which constitutes the wrong may be in excess of 
the servant’s authority, but if in thus transgressing his 
authority the servant is doing in the master’s inter- 
ests one of the class of acts which the master has 
employed him to do, then the master is liable. [p. 
719, col. 1.] 

Plaintiff was travelling in one of the defendant 
Company's trains. The compartment occupied by the 
plaintiff was greatly overcrowded to the incon- 
venience and discomfort of the occupants. After 
ineffectual efforts to obtain assistance from the 
guard or the station master at a station, the plaintiff * 
stopped the train by pulling the communication 
chain. Thereupon the driver and the guard got down 
from the train, the driver pulled the plaintiff out of 
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th e compartment and cuffed and slapped him, the 
guard assisting in this assault. The plaintif sued 
_ the defendant Company for damages for the assault 
committed on the plaintiff by the company’s servants: 
` Held, that the offence of pulling the communi- 
cation chain without reasonable and sufficient cause 
was one in respect of which the Company itself had 
no power of arrest and that, therefore, the assault 
committed by its servants was outside the scope of 
their authority andthe course of their employmentand 
the Company was not liable therefor.[p. 720, col. 1. | 
FACTS appear from the following judg- 
ment of 
= Kum, J.—The plaintiff, Girjashankar 
Dayashankar Vaidya, who is a managing 
elerk in a firm of Solicitors, claims from 
the defendant Railway Company Rs. 3,000 
as damages for the wrongful and tortious 
acts of the servants of the defendant 
Railway Company. It appears that the plaint- 
iff and his wife were, on 18th March 
1916, travelling in a third class compart- 
ment from Charni Road Station to Choltan. 
Tt is alleged that there were nine passengers 
in the compartment when the train left 


Charni Road Station and more got in at. 


the intermediate stations and when the 
train reached Mahalaxmi Station, there were 
in all about twenty-five passengers in a 
compartment intended to hold ten. The 
plaintiff attempted to sommunicate with 
the guard and the station master af the 
Mahalaxmi Station but sonld not. After 
the train left Mahalaxmi Station, some of 
the passengers attempted to molest the 
plaintiff, The plaintiff and his wife got 
frightened, so the plaintiff pulled the 
emergency chain and the -train stopped. 
The plaintiff called out for the guard, but 
before the guard could come up the 
driver of the train ran up to the plaintiff’s 
compartment, caught hold of him, pulled 
him out of the compartment, struck him 
several times with his fist. In the mean- 
time the guard came up to the spot and 
he slapped the plaintiff several times on 
his face. The defendants denied that the 
gurard or driver was acting in discharge 
of his employment when he committed 
the alleged assault upon the plaintiff, 
They never authorised their guard or driver 
“to commit any assault upon the plaintiff 
and that if any assault was committed, it 
was done in direct defiance of the orders, 
*rules and regulations of the defendants, 
Hence the present suit, As the plaint stood, 

certainly did not disclose any cause of 


action against the defendants, so I allowed 
the plaint to be amended and it was amended 
by inserting at theend of paragraph 8 ‘of 
the plaint the following:— 

“The plaintiff says the said wrongful and 
tortious acts were done by the said driver 
and guard in the course of their employ- 
ment and in the discharge of their duty as 
the servants of the Company and whilst 
acting within the scope of their authority, 
The plaintiff, therefore, prays that the defend- 
ant Company is liable for the said acts of 
their servants,” | i 

On this, Counsel for the defendants raised 
the following additional issue, viz.: 

Whether the acts complained of were done 
in the course of their employment or in dis- 
charge of their duty as servants of the Com- 
pany and whether they were within the scope 
of their employment ? 

Counsel for the defendants admitted that 
the compartment in whioh the plaintif was 
travelling was overcrowded, the that emer- 
gency chain was pulled by him twise, that the 
driver and the guard were, on 18th March 
1916, and are still in the defendant Com- 
pany’s service and that the driver and the 
guard committed the assault as alleged. 
The only question for the determination of 
the Court is whether the acts complained 
of were done by the driver and the guard 
in the course of their employment or in 
discharge of their duty and whether they 
were within the scope of their authority, for 
which the defendant Company would beliable 
in damages to the plaintiff. The general 
rule is that a master is liable for the asts 
and neglects and defaults of his servants in 
the course of their service or employment, 
We have, therefore, to sce what is meant 
by the course of service or employment. 
The injury in respeot which a master be- 
comes subject to this kind of vicarious liability 
may, according to Pollock, be caused in 
the following four ways:—(1) It may be 
the natural consequence of something being 
done by a servant with ordinary care in 
execution of the master’s specific orders, (2) 
It may be due to the servant’s want of care 
in carrying on the work or business in which 
he is employed. (3) The servants wrong 
may consist in excess or mistaken execution 
of a lawful authority. Or (4) it may even 
be a wilful wrong, such as assault, provided 
the act is done on the zaaster’s behalf and 
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with the intention of serving his purposes. 
It will be seen that (1) and (2) ways do 
not apply to the facts of this case. Therefore, 
to establish a right of action against the 
master in such a case as the present it 
must be shown that (a) the servant 
intended to do on behalf of his master 
something of a kind which he was in fact 
authorised to do, and (b) the act, if done in 
a proper way or under the ciroumstances 
erroneously supposed by the servant to exist, 
would have been lawful. It is clear that 
the cause which led to the assault is the 
pulling of the emergency chain. It is con- 
tended by the plaintiff’s Counsel that under 
the Indian Railways Act if, in the opinion 
of any railway servant, anybody pulls the 
emergency chain without reasonable and 
sufficient cause and stops the train, he thus 
obstructs a railway servant from tke discharge 
of his duty, viz., moving, it is the duty of the 
railway servants to arrest such a person 
and take him to the station master. It, 
therefore, becomes necessary to consider 
sections of the Indian Railways Act which 
are applicable to this case. Section 108 
deals with the pulling of the emergency 
chain. Sestion 108 runs as follows: — 

“If a passenger, without reasonable and 
sufficient cause, makes use of or interferes 
with any means provided by a railway 
administration for communication between 
passengers and the railway servants in 
charge of a train, he shall be punished 
with fine which may extend to fifty rupees,” 

Itis contended by plaintiff’s Counsel that 
section 121 of the Indian Railways Act must 
also be read with section 108, Section 121 
runs as follows:— 

"Ifa person wilfully obstructs or impedes 
any railway servant in the discharge of 
his duty, he shall be punished with fine 
which may extend to one hundred rupees.” 

According to plaintiff’s contention a person 
who pulls the emergency chain, without 
reasonable and snafficient cause, wilfully 
obstructs or impedes a railway servant in 
the discharge of his duty, viz., of running 
the train, and thus makes himself lable 
for prosecution under sections 108 and 121 
of the Tpdian Railways Act. In support 
of this contention Counsel for the plaintiff 
says that railway officials think so too and 
places reliance on a passage which appears 
in Exhibit B, which is a letter, dated 


Ist May 1916, from the General Traffic 
Manager to the loco, and Carriage 
Superintendent, The passage relied on is ¿== 

I may add tbat in such sages the 
Company’s servants are under the Railway 
Act authorised to remove passengers who 
obstruct the Company’s servants in their duty 
of running the train.” 

The first remark I should like to make 
in this connection is that what railway 
officials thought isin no way binding and 
that this was written by the Traffic Manager 
after consulting the Company’s Pleader who 
was defending the driver in the Polise Court 
and in mitigation of his offence for lessor 
sentence, and this remark in no way binds the 
railway company and it is not the view which 
either the driver or the guard took of the situ- 
ation. Therefore, in my opinion, the plaint- 
iff’s contention is not only far-fetched but 
absolutely untenable and that section 121 of 
the Indian Railways Act has no application 
to the facts of the present case, and, in my 
opinion, the only section which is applicable 
is section 108 of the Indian Railways Act, 
The result is that in a case where a person 
without sufficient and reasonable cause pulls 
the emergency chain he will render himself 
liable for prosecution under section 108 only, . 
and not under section 121 also for preventing 
the running of the train and thus obstruct. 
ing or impeding a railway servant in dis. 
charge of his duty. The reason why 
Counsel for the plaintiff put forward thig 
contention is obvious, for if a person commits 
an offence under section 121 of the Indian 
Railways Act then such person can be arrested 
under section 131 of the same Act without 
warrant or other written authority by any 
railway servant or by any other person whom 
he may call to. his aid without any other 
requirements being first complied with. But 
if the offence committed is one under sestion 
108, then in such a case a person who has 
committed such offence can be arrested only 
after the requirements set ont in section 
132 of the Indian Railways Act are complied 
with and those requirements are shortly : (1) 
there is reason to believe that he will abscond; 
(2) his name and adress are unknown; (3) 
refuses on demand to give name and address; 
(4) there is reason to believe that the 
name or address given by him is incorrect, 
There is no evidence in this oase to show 
that any railway official or servant or enging 
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driyer or guard ever asked plaintiff his name 
or address, much less he refused to give one, 
and I think from the evidence it is clear 
that the engine driver had obsolutely no 
reason to believe that the plaintiff would 
abscond as he was safe in the compartment. 
Under these sirsumstances the Railway 
Company itself would have had no authority 
under the Indian Railways Act to commit 
or do the acts complained of with a view 
to arrest the plaintiff, much less its servants, 
and the driver and guard by doing the 
acts which they have done in this case cannot 
make the Railway Company liable in damages, 
and that this is the law is clear from the 
passage at page 255 of Volume XX of Hals- 
bury’s Laws of England. The passage I 
refer to is as follows:— 

“The master is not liable merely because 
the servant, in doing the act, honestly 
believed that he was acting in his master’s 
interests and intended the ast to be for the 
master’s benefit: Byrne v, Londonderry Tram- 
way Oo. (1).” 

The oase which is in point is Poulton v. 
London and South Western Railway Co. (2). I 
have carefully considered every case which has 
been cited by Mr. Wadia for the plaintiff and 
the important of them, like Gof v. Great North- 
ern Railway Company (3),v. Seymour Greenwood 
(4), Limpus v. London General Omnibus 
Company Limited (5), have been considered 
and distinguished by the learned Judgea in 
Poulton v, London and South Western Railway 
Oo. (2). To my mind it is clear that the defend- 
ant Company had no power under the Indian 
Railways Act to arrest the plaintiff for pull- 
ing the emergency chain ; therefore, authority 
cannot be implied to have been given to the 
servants to do an act ontside the scope of the 
- employment. I, therefore, hold that the acts 
complained of were not done in the course 
of their employment or in discharge of their 
duty as servants of the Company and they 
were not within the scope of the employment. 
The result is that the suit must be 
dismissed. 

(1) (1902) 2 


I. B.457; 35 I. L. T. R. 205;6 Ir. L. R. 808. 
9) (1867) 2 Q. 
l 


B. 534 at p. 536; 8 B. &S. 616; 36 
L. 


J, Q. B. 294; 17 L. T. 11; 16 W. R. 309. 
Wi (1861) 30 L J. Q. B. 148; 8 EL & El. 672; 7 Jur 
(x. 8.) 286; 3 L. T. 850; 121 E. R. £94; 122 R. R 889. 


: ; R. 611; 123 R, R. 568. 
(5) (1862) 32 L. J. Ex. 34; 1 H. 60. 526; 9 Jur. (x. 
or F a s 64l; 11 W, R. 149; 158 E, R. 993; 130 


J. 

8 
(4) (1861) 30 L. J. Ex. 327; 7 H. & N. 365,9 W. R. 
: ; 158 E. 

J. 


I think it is but fair to add that the 
defendants have in their letter and in their 
written statement expressed their regret 
that the plaintiff should have suffered any 
indignity or injury while travelling in the 
train and have punished both the driver 
and the guard departmentally- 

Suit dismissed with coats, 

Messrs, Setalwad, Wadia and Rangnekar, 
for the Appellant. 

Messrs. Strangman, Vieldon and Campbell, 
for the Respondent, 

JUDGMENT. 

BATOHELOR, J.—The appellant before us 
was the plaintiff in the Court below, his 
suit having been dismissed by Kajiji, J. 
The plaintiff, who is a managing clerk in 
a firm of Bombay Solicitors, brought. the 
suit to recover damages from the defend- 
ant Railway Company, on account of the 
wrongful and tortious acts of their 
servants, an engine driver and a guard. 

Owing to various admissions made by 
the parties at the trial, the facts have not 
been elicited from the witnesses with the 
usual completeness, but there can be no 
doubt upon the record what the essential 
facts are, and Mr. Campbell for the Rail- 
way Company did not press his attempt to 
give to them any other somplexion than 
that which appeared to the learned trial 
Judge. These facts are as follows:— 

On the night of the 18th March 1916, 
the plaintiff was a third class passenger 
in one of the defendant’s trains. The 
plaintiffs compartment was greatly over- 
crowded to the inconveniencsa and discomfort 
of the occupants. After ineffectual efforts 
to obtain assistance from the guard or the 
station master at a station, the plaintiff 
stopped the train by pulling the communica- 
tion chain. The train was re-started, but no 
other incident then occurred, nor was any step 
taken to relieve the overcrowdedness of the 
compartment. Consequently when the train 
had gone some little distance further on its 
journey, the plaintiff again stopped it by 
pulling the communication chain. Thereupon 
the driver and the guard got down from the 
train: the driver pulled the plaintiff out of 
the compartment and «cuffed and slapped 
him, the guard assisting in this assault, 
The degree of violence used is not now 
material: it was, I think, probably not 
much, but the assault is admitted, and 
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the plaintiff naturally resents the indignity 
and affront to which he was subjected. The 
plaintiff was arrested by the driver and guard 
at Dadar Station, where he was handed over 
to the station master: kis statement having 
been recorded by the Polise, he was released 
and allowed to go on to his destination. 
The guard and driver were prosecuted to 
conviction before the Magistrate, who fined 
them for the assault. 

The only; question in appeal is whether, 
in the above state of facts, the Railway 
Company are liable for the wrongful acts 
of their servants. 

Now the general proposition of law 
applicable to the question of the master’s 
liability for the wrongful acts of his 
servants may, for our present purposes, 
be stated thus: the master is liable where 
the servant, acting in a matier which is 
within the scope of his authority, thats, 
within the course of his employment, 
commits a wrong by exceeding the authority 
vested in him. The act itself which son- 
stitutes the wrong may be and usually 
is in excess of the servants authority, 
but if in thus transgressing his authority 
the servant is doing in’ the master’s 
interests one of the olass of acts which 
the master has employed him to do, 
then the master is liable. It is unnecessary 
to refer to decided cases in support of this 
general - proposition, which, as a broad 
statement .of the law, is well establisbed 
and has been accepted by both sides at 
the Bar. 

It remains to see how this principle is 
to be applied in such a case as this, 
where a person is arrested and wrongfully 
assaulted by the servant. Here, in con- 
formity with the general principle, the 
law, as I understand it, is this: the assault 
being an incident of the arrest, and being 
an excess of the servant’s authority, the 
master is liable if, and only if, the srrest 
was within the servants authority. In 
other words, if the supposed offence for 
which the person was arrested was an 
offence for whish the master himself would 
have had authority to make the arrest, 
then the master will be liable: he will 
not be Kable where he himself, for the 
alleged offence, wonld not have been 
justified in arresting the offender, for in 
guch a case the arresting would be beyond 


and outside the course of the servant's 
employment, and the added assault would 
not be referable to any of the glass of 
acts which the master had impliedly put 
the servant there to do. 

This principle may be ilustrated by a 
comparison of two decisions, that in 
Poulton v. London and South Western 
Railway Oo. (2) and that in Bayley v. 
Manchester, Sheffield and Lincolnshire Railway 
Oo. (6), In the former case the plaintiff 
was detained in custody under a station 
master’s orders because he refused to pay 
the railway fare for a horse travelling 
by one of the defendant Company’s trains, 
It was held that the Company were not 
liable for the wrongful arrest on the 
ground that, since the Company themselves 
would not have had the power to arrest 
the plaintif on the assumption that he had 
wrongfully taken the horse by the train 
without paying, there could be no authority 
implied from them to the station master 
to arrest the plaintiff on this; assumption. 
Bayley’s case (6) fell on the other side of 
the line. Bayley, a passenger on the 
defendant Company’s railway, sustained 
injuries in consequence of being violently 
pulled out of a railway carriage by one 
of the defendant’s porters, who acted 
under the mistaken impression that Bayley, 
the plaintiff, was in the wrong train. The 
Cou:t held the Company liable on the 
ground that the removal of a passenger 
from a carriage by a porter was an act 
within the porter’s authority, so that the 
injuries caused by the plaintiff's violent 
ejection were caused by the porter in the 
course of doing one of the class of the 
acts which the Oompany had put him 
there to do. 

There are numerous other cases in the 
books which illustrate the same principle, 
notably, Dyer v. Munday (7), and Rowlatt, 
J..3 decision in Ormiston v. Great Western 
Railway Company (8). But probably no 
more concise or lucid statement of the 
distinction could be found than the words 
used by Mr. Justice Blackburn, as he then 
was, in the course of the argument in 
Poultcn’s case (2). Counsel for the plaintiff 

(6) (1872) 7.0. P. 416. 

(7) (1895) 1 Q. B. 742; 64 L, J. Q. 
306; 72 L. T. 448; 43 W. R. 440; 59 J. P. 

(8) (1917) 1 K. B. 598; 86 L, J. K. B. 769. 
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there contended that the station master 
was the person in authority to do all 
acts required by the exigency of business, 
and that consequently the Company were 
bound by his act in arresting the plaintiff: 
and Counsel sited, in support, a case 
where a passenger was wrongfully arrested 
on the mistaken assumption that he had 
not paid his fare: Goff v. Great Northern 
Railway Oompany (3). Blackburn, J., in- 
terpogsing said :— In that case there was 
a power to arrest, on the assumption 
that the facts were as the officer arresting 
supposed; here there is no such power.” 
The application of these principles to 
the present facts raises the question whe- 
ther the defendant Company would have 
had authority to arrest the plaintiff for 
the offence for which the Company’s 
servants arrested him. That offence was, 
clearly on the evidence, the pulling of 
the communication chain without reasonable 
and sufficient cause,” an offence made 
punishable under section 108 of the Indian 
Railways Act, 1890. It 1s unnecessary to 
decide whether the plaintiff had, or had 
not, reasonable and sufficient cause, — I will 
assume, in favour of his present suit, that 
he had not, and that, in consequence, 
he laid himself open to punishment under 
section 108. But for this offence, it is 
admitted that, under the Act, the defend- 
ant Company had no authority to arrest 
him, It follows, as my learned brother, 
Kajiji, J., beld, that the Company cannot 
be held liable for the assaults committed 
by their servants in the course of the 
arrest. To escape from this difficulty Mr. 
Setalvad for the plaintiff ingeniously gon- 
tended that the offense for which the 
arrest must be taken to have been made 
was an offence falling, not only under 
section 108, but also under sections 121 
and 128, If this contention were sound, 
the plaintiff would, no doubt, be entitled 
to succeed, for persons offending under 
section 121 or section 128 may, as provided 


by section 131, be arrested without war- 
rant by any railway servant. In my 
opinion, however, the contention is not 


sound. Section 121 deals with the obstrust- 
ing of any railway servant in the dis- 
gharge of his duty, and section 128 (so 
far as we are now concerned with it) 
provides punishment for any person who 


obstructs any rolling stock upon any 
railway. It is admitted that, owing to the 
working of the mechanical contrivance, 
the pulling of the communication chain 
antomatically stops the train, which cannot 
bə re-started till the vacuum has been 
restored. Mr. Setalvad consequently son- 
tended that the plaintiffs action here 
obstructed the driver in the discharge of 
his duty to keep the train running, and 
obstructed the rolling stock of the train 
by bringing it to a stop. It may be 
admitted that, as a mere matter of words, 
some colour may be lent to this argument 
from the generality of the phraseology 
in sections 121 and 128, and if section 
108 did not exist, the plaintiff’s offence 
might perhaps be brought within thea 
scope of either of the later sections. But 
interpreting the Act as we have it, I think 
that Mr. Setalvad’s construction is forced 
and unnatural. Reading the sections 
together, the fair conclusion seems to me 
to be that the stopping of the train by 
the wrongful pulling of the communication 
chain is one special kind of obstruction, 
for which the Legislature has made 
special provision. It has ordained a 
particular punishment, which is lighter 
than that allowed for other obstructions, 
presumably because the stopping of the 
train by this mechanical means is not 
likely to be attended with any danger to 
the travelling public. This differentiation 
of the consequences or results seems to 
me strongly in favour of the view that 
the spesial provisions of section 108 are 
not to be controlled by the more general 
Janguage of the wider sections. If Mr. 
Setalvad’s contention were allowed, it would 
follow that in every case where a passenger 
wrongfully pulled the communication 
chain, he would be liable to imprisonment 
for a term of two years under section 
128; but in section 108 the Legislature 
expressly enacts that for this particular 
offence the maximum penalty shall be a 
fine of Rs. 50. Remembering that we are 
dealing with penal sections, I think that 
the imposition of the heavier punishment 
would be a result wholly outside the 
contemplation of the Legislature® in other 
words, the plaintiff’s offence is, under the 
Act, punishable under section 108, and not 
under section 121 or section’ 128, The 
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rule of construction here applied is buta 
particular case of the general principle 
embodied in the maxim, generalia specialibus 
non derogant, which is invoked in the 
interpretation of a later general 
bearing upon an earlier special Act. In 
explaining this maxim in Barker v. Edger 
(9), Lord Hobhouse used the following 
language, which, mutatis mutandis, appears 
to me to guide us tothe true meaning of 
the earlier and the later sections in the 
Act now under consideration:— When”, 
said his Lordship, “the Legislature has 
given its attention to a separate subject, 
and made provision for it, the presamption 
is that a subsequent general enactment is 
not intended to interfere with the special 
provision...” So here: the earlier special 
provision must be held to control the 
general provision quoad the particular case 
specially provided for. 

On these grounds I some to the sonolu- 
sion that for the offence for which defend- 
ants’ servants arrested the plaintiff, the 
defendants themselves would have had no 
authority to arrest him, and, consequently, 
that the defendants are not liable for the 
assaults committed by their servants. The 
appeal, therefore, fails and must ba dis- 
missed with gosts. 

Scorr, C. J.—I coneur. 


Appeal dismissed, 
® (1898) A. ©. 748 at p. 754.67 b. J. P. C. 115; 79 
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their shares, 
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Before the rent of a holding isactually apportioned, 
either by an amicable arrangement between all the 
parties concerned or by a decree, one of the joint 
landlords cannot, asa matter of right, claim from 
the tenants what he estimates to be his propor- 
tionate share of the rent. [p. 722, col. 1.) 


Joint landlords cannot at their choice collect rent 
in separate shares even after giving due notice to 
the tenants of their separate demands.[p. 722, col. 1.] 

Appeal against the decree of the District 
Judge, Burdwan, dated the 26th August 
1915, affirming that of the Subordinate Judge, 
Burdwan, dated the 30th June 1914, 


Babus Dwarka Nath Ohuckerbutty, Hemendra 
Nath Sen and Babu Nakuleswar Mukherjee for 
Babu Kalidas Sarkar, for the Appel- 
lants. 


Babus Mohendra Nath Ray and Mohesh 
Ohandra Banerjee, for the Respondent. 


JUDGMENT.—This is an appeal by the 
tenant defendants in a suit for apportion- 
ment of rent and for recovery of arrears 


at the rate settled by the deoree. The 
Courts below have decreed the suit. On 
the present appeal, the tenants do not 


attack the decree for apportionment of rent, 
but they contend that the claim for arrears 
should have been dismissed, inasmuch as 
at the cate of the institution of the suit, 
there were no arrears due, This contention 
is based on the fact that between the 
15th May 1911 and the 19th August 
1912, the tenants had made sixteen deposits 
in Court under section 61 of the Bengal 
Tenancy Act. It is not disputed that if 
these deposits were validly made, no arrears 
were due at the date of the commencement 
of the suit. The question in controversy 
consequently reduces to this: Were the 
deposits made in accordance with section 
61? 

This plaintiff and the fourth defendants 
were, at the date of the institution of this 
suit, joint Iandlords of the tenant defend- 
ants, and this is the assumption on which 
the apportionment of rent is claimed, 
Consequently, the fenants were not bound 
to pay rent to their landlords, unless they 
sould obtain a joint receipt for such pay- 
ments as they might make. But, upon 
the facts which have been brought to light 
in the course of this litigation, there can 
be no reasonable doubt that it was nol 
possible for the tenants to obtain such 
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joint receipts. The case is thus fully 
covered by section 61 (1) (e) of the 
Bengal Tenancy Act, whish provides tuat 
when the rent is payable to co-sharers 
jointly and the tenant is unable to obtain 
the joint receipt of the co-sharers for the 
money, and no person has been empowered 
to receive the rent on their behalf, the 
tenant may present to the Court, having 
jurisdiction to entertain a suit for the 
rent of his tenure or holding, an applica- 
tion in writing for permission to deposit 
in the Court the full amount of the money 
then due. The District Judge would have 
taken this view, if he had not erroneously 
held that the landlords could, at their 
choice, collect the rent in separate shares 
and that if they gave due notice to the 
tenants, it became the duty of the defendants 
to comply with the demand. The District 
Judge has overlooked that his opinion of 
the relative rights and obligations of joint 
landlords and their tenants is contrary to 
the rule enunciated by a Full Bench of 
this Court in the case of Iswar Ohunder 
Duit vy. Ram Krishna Dass (1). Sir Richard 
Garth, C. J., stated in that case that a sale 
of a share in a tenure, which has been 
let to a tenant in its entirety, does not of 
itself necessarily effect a severance of the 
tenure or an apportionment of the rent; 
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present suit for apportionment of rent on the 
13th November 1912. Before the rent has 
been actually apportioned by the decree made 
herein, the plaintiff could not, as a matter 
of right, claim from the tenants what he 
estimated to be his proportionate share of the 
rent. The reverse of this position was, un- 
doubtedly, the exact attitude taken by bim 
prior to this litigation. In these circumstances, 
the tenants were competent to avail themselves 
of the provisions of section 61 (1) (e) of 
the Bengal Tenancy Act. We hold ao- 
cordingly that the deposits were validly 
made, and that at the date of the in- 
stitution of the suit the amount claimed as 
arrears was not due. 

The result is that this appeal is allowed 
and the desree of the Court below modifi- 
ed. The decree, jn sp far as it allows the 
claim for arrears with costs and interest, 
will be set aside; but in so far as it 
apportions the rent will stand confirmed. 
Under the sircumstances, each party will 
pay his own costs in all the Courts. : 

Appeal allowed; 
Decree modified, 





but that if the purchaser of the share : NAGPUR JUDICIAL COMMISSIONER'S 
CO 


desires to have such a severance or ap- 
portionment, he is entitled tə enforce it by 
taking proper steps for that purpose. If 
he takes no such steps, then the tenant 
is justified in paying the entire rent, as 
before, to all the parties jointly entitled to it. 
But if the purchaser desires to effect 
a severance ofthe tenure and an apportion- 
ment of the rent, he must give the tenant 
due notice to that effect, and, then, if an 
amicable apportionment of the rent cannot 
be made by arrangement between all the 
parties concerned, the purchaser may bring 
a suit against the tenant for the purpose 
of having the rent apportioned, making all 
the other oo-sharers parties to the suit, 
Rajnarain Mitter v. Ekadasi Bag (2). In 
the case before us, the plaintiff instituted the 


(1) 6 0. 902; 8 0. L. R. 42]; 3 Shome L. R. 132; 
2 Ind. Deo. (N. s.) 1182. 
a 2 27 O. 479; 4 C. W. N. 494; 14 Ind. Dee, (N. s.) 


URT. 
Second OCivin APPEAL No. 566 or 1914. 
September 30, 1915. 
Present:—~Mr, Stanyon, A. J. C, 
BHAUJI ano oraers—Derenpants 
—~APPELLANTS 
CerTsus 


BHAGWANT ATMARAM DHONGDI— 


PLAINTIFF— RESPONDENT. 

Mortgage bond made up of principal and prospective 
interest—Instalonenia—Default in payment of instal- 
ments - Interest, payment of. 

Parties had dealings in money with each other 
and on making up accounts a certain sum was found 
due from the defendants to the plaintiff. To the 
sum found due an addition was made as prospective 
interest and a mortgage bond was executed in respect 
of the total sum by the defendants on the 4th 
October 1916. The bond provided for payment by 
instalments, and it was stipulated that in default of 
payment of any instalment it should carry interest 
at 12 per cent. per annum to be compof&nded every 
year and that in default of payment of any two instal- 
ments the whole sum should become immediately 
recoverable. Default was made in respect of two 
instalments on 26th January 1899: 


* 
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Held, (1) that plaintiff was entitled to recover (a) 
the principal sum secured by the bond; (b) propor- 
tionate interest out of the total sum fixed as pros- 
pective interest up tothe 26th January 1899; and 
(c) compound interest at 12 per cent. per annum on 
the sum due on the date of the first default from that 
date up to the 26th January 1899; [p. 725, col. 2.) 

(2) thet the plaintiff was not entitled to any 
interest after the 26th January 1899. [p. 726, col. 2.] 


, Appeal from the deorae of the Court of 
the Divisional Judge, Nagpur, dated the 11th 
er of 1914, in Civil Appeal No. 70 of 

Mr. P. S. Kotwal, for the Appellants. 

Mr. V. R. Pandit, R. B., for the Respondent, 

JUDGMENT.—The facts of this case 
are simple. The parties had dealings in 
money. Accounts were made up and a 
sum of Rs. 5,159-7-0 was found due from 
the defendants to the plaintiff in 1896. 
This was made into two sums of Rs. 3,009 and 
Rs. 2,159-7-0 for two bonds executed on 
the 4th October 1896, to which I shall 
refer hereafter as Bond A and Bond B. 
To each principal sum an addition was 
made as prospective interest, and instal- 
ments were settled for payment of the 
aggregate. In each bond there were the 
stipulations that in default of any instalment 
it should carry interest at 12 per cent. 
per annum to be compounded evary year 
and that in default of any two instalments 
the whole sum should become immediately 
recoverable. 

The following are the details of each 
bond:— 

Bonn A. 

Prinsipal 
Prospective interest 


„. Rs. 8,000-0-0 
we Rs. 500-0.9 
Rs. 4,200-0-0 
Re-payable by 22 instalments of Rs. 182 and 
one of Rs. 196. Property mortgaged, 2 village 
shares with str anda house. In default of 
payment of whole sum when due, property to 

be foreclosed. 
Bono B, 

Principal 


vw. Rs. 2,159-7-0 
Prospective interest 


vw. Rs. 568-9.0 


Rs. 2,723-0-0 

Re-payable by 21 instalments of Rs. 119 

and one of Rs. 105. Property mortgaged, 

18 muaf fields and the same village 

shares as In Bond A, In default of payment 

the debt was to be recovered from the 
usufruct. 
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The plaintiff . maintained a single ac- 
count to cover both bonds and appropriat- 
ed payments therein. On the 2nd August 
1910 he filed two suits one on each bond, 
alleging that instalment defaults had taken 
place in respect of both and the whole 
sum outstanding having become due, he 
claimed payment of the same or in default 
foreclosure of the property mortgaged by 
Bond A, and possession as usufrustuary 
mortgagee of the muafi fields mortgaged 
by Bond B. After making a proportionate 
allotment of payments between the two bonds 
the plaintiff claimed Rs. 4,678-7-0 in respect 
of Bond A fixing the 26th January 1899 
a3 the date when his cause of action arose, 
and Rs. 2,819-6-0 in respect of Bond B 
fixing the same date for his cause of action, 
Post diem interest was also claimed. 
The first Court gave the plaintiff a fore- 
closure decree for Rs. 6,817-3-3 on Bond 
A for prinsipal, interest and costs calculated 
up to the 16th May 1913, the date fixed 
for payment, the date of the decree being 
the 16th November 1912. In respect of 
Bond B it held the plaintiff entitled to 
the sum due as the result of a caloulation 
made in the same way as in the case of 
Bond A, but did not work out or declare 
the sum due, as it certainly should have 
done. Usufructuary possession of the fields 
was decreed and the defendants were ordered. 
to pay the costs of the plaintiff. In this 
case, however, the interest of one of the 
six defendants was held not bound by the 
mortgage. The defendants, except defendant 
No. 6 in the suit on Bond B, appealed 
to the Divisional Judge and in the sase 
of the non-appealing defendant the plaint- 
iff filed a cross objection. Both appeals 
were dismissed and the  cross-objection 
allowed. The defendants have {now filed 
two second appeals Nos. 566 and 567 of 
1914 and in respect of Bond B the 
plaintiff has filed a  oross-objection. 
Both appeals and objections relate to the 
question of interest only; they were heard 
together and this ‘judgment will govern the 
disposal of them all. 


It seems to me that the mode of cal- 
culation adopted by the Courts below is 
erroneous, because it treats as principal the 
prospective interest fixed by the bonds. 
They have not appreciated the fact that 
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each bond contains stipulations in the 
alternative. First of all the creditor receives 


a certain fixed sum as interest for allowing 
the re-payment of his money to be spread 
over 23 years in the case of Bond A and 
22 years in the case of Bond B. If any 
instalment is in arrears, he is entitled to add 
compound interest at 12 per cent. per annum 
thereto for the period of default. This com- 
pletes one part of the contract. But the 
creditor is given the alternative of calling 
in his money at once if two instalments 
fall into arrears. In that event no Court 
of Justice sould properly allow him any 
of the prospective interest fixed for any unex- 
pired part of the term for which that interest 
was agreed to be paid. 

Let me take an analogous case. A lets his 
house to B for 20 years for Ra. 2,000, it being 
agreed’ 

(1) that B shall pay A Rs, 100 ayear 
towards the rent; 

(2) that every instalment of rent in 
arrears shall carry interest at 12 per cent. 
per. annum; 

(3) that in case two instalments of rent 
are not paid when due; A may cancel the 
lease and recover possession of the house. 

B makes default in the payment of the 
firsttwo instalments of rent and A. exercising 
his option of canselling the lease recovers 
possession of the house exactly 8 years afier 
the date of the lease. Would any Court hold 
A entitled to more than Rs. 300 plus interest 
onthe instalments in arreas for the period 
of such arrears? I think not. The same 
principle governs the present case. The 
plaintiff had the option of allowing his 
money to remain outstanding for the full 
period for which prospective interest was 
agreed to be paid, or in the alternative 
of calling it in forthwith on two ‘defaults 
being made. In the former case, in addition 
to the prospective interest he -would also 
be’ entitled to interest as stipulated on 
instalments in arrear, In the latter case the 
scheme for 22 and 23 years and all the 
provisions realting to it would be cancelled, 
and the money recovered as ‘a debt im- 
“mediately due either in cash or, failing 
payment, by foreclosure in the case of Bond 
A and by usufructuary possession of the 
° mortgaged estate in the case of Bond B. The 
plaintiff has elected to exercise his option 
by calling inhis money in consequence of 
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default made in the instalments for 1896-97 
and 1897-98 and he places his cause of 
action on 26th January 1899. The bonds 
contain no provision for the payment of 
any interest after the date when the 
plaintiff, having cancelled the term contract, 
calls in the whole sum due to him, and 
I am unable to see any rule of law or 
justice under which if should be given 
to him. The interpretation by which 
the firat Oourt professed to find: 
an express atipulation for the payment of 
such interest, despite the admission of the 
plaintiff’s Pleader to the contrary, does {not 
commend itself tome. It was never contem- 
plated by the parties to these contracts that 
the creditor should callin his money ina 
lamp sum by a purely mental process not 
communicated to the debtors. It was the 
creditor’s business to communicate the demand 
of the whole sum to the debtors and notify 
that interest would run on it until it was 
paid. It is not the plaintiff’s case that he 
waived the defaults in instalments until he 
brought this suit. His case is that he treated 
the debt as exigible from the date -on 
which the two instalments were in default, 
namely, the 26th January 1899. He kept 
this position undisclosed till he filed the suit 
leaving the debtors to think what they 
pleased from his silence. The plaintiff must 
be held to that position in giving him relief, 
On the 26th January 1899 the whole sum 
then outstanding due on both bonds became 
payable in a lump sum. Therefore, under the 
contract the plaintiff is entitled only to 
interest upto that date, and this interest is 
payable under two stipulations, namely, (a) 
a proportion of the prospective interest; (b) 
compound interest at 12 per cent. per 
annum on instalments in arrear, 

On the 26th January 1899 the contractual 
stipulations as to interest came to an end ag 
did the stipulations fer payment by in- 
stalments. There could be no furtherdefaults. 
If the plaintiff had then notified to the 
defendants that he claimed payment of the 
whole sum at once and that he would charge 
interest on it while it remained unpaid, his 
claim to reasonable interest on the whole 
sum could not have been resisted. g But he 
did nothing of the kind. Whathe has done 
cancel the instalment 
arrangement for the purpose of demanding 
his principal, and yet claimed the prospectiva 
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interest and the instalment, default interest 
as if the original stipulations still ran on. 
This is obviously unjust and cannot be 
allowed. 

For the purposes of this suit it may be 
taken that each instalment was made up of 
principal and interest in proportion to the 
whole sum specified under each head. That 
is to say, for example, that under Bond A 
1200/4200ths, z.e., 6/2lths of each instal- 
ment was interest. Default making the whole 
sum exigible occurred, according to the plaint, 
on the 26th January 1899, when the third 
instalment fell due. Therefore, the plaintiff 
is entitled to the first three instalments of 
Rs. 182 eash or Rs. 546 in all, whereof 
Rs. 390 represent principal and Rs. 156 
represent a proportionate part of the pros- 
pective interest. The plaintiff is further 
entitled to interest at 12 per cent. per annum 
on gli or any part of each of the two first in- 
stalments from the date on which it fell due 
up tothe 26th January 1899, such interest 
being compounded in the case of tke first 
instalment in respeotof any continuance of 
the failure to pay it after the second instal- 
ment fell dus. In other words, if nothing 
was paid the first instalment would carry 
compound interestfrom the 18th January 1897 
to the 26th January 1899 and the second 
would carry simple interest from 7th Janu- 
ary 1898 to the 26th Jannary 1899. If 
there were payments accepted against these 
instalments, the calculation would have to be 
modified with reference to them. The same 
mode of accounting must be followed with 
reference to Bond B. In this way it will 
be possible to arrive at the amount due on 
each bond on the 26th January 1899, when 
by reason of the plaintiff's exercise of his 
option to cancel the term stipulations and 
treat his wholedebt as exigible, no contrac- 
tual liablity for interest remained. We then 
have the original principals, Rs. 38,000 on the 
A Bond and Rs. 2,159-7-0 on the:B Bond 
plus a proportion of the prospective interest 
included in the first three instalments, plus 
interest on arrears of the first two instal- 
ments on the credit side and payments made 
_ by the defendants on the debit side. A balance 
drawn from these will show the amount due 
on the’ date of the suits. The plaintiff is 
responsible for the delay in filing those suits 
_and for the interval between the 26th January 
1899 and the 2nd August 1910. £ will allow 
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him -no interest buf he is not responsible 
forthe time required to obtain a decree and 
secure payment by execution thereof. There- 
fore, from the date of the suits I willallow him 
simple interest at the Court rate of 6 
per cent. per annum until payment or 
foreclosure in the suit on Bond A and 
until payment out of the usnfruct of 
the mortgaged propertyin the suifon -Bond 
if by drawing up the account in 
‘the manner above directed the amount found 
due to the plaintiff works out to Jess than 
the difference between the amount already 


‘decreed and the amount for which the two 


‘appeals now before me are made, then the 
decree of the- Courts blow will be adjusted 
so as not to give the defendants greater 
relief than is claimed by them in second 
appeal. Both ‘appeals must be allowed and 
the decrees of the lower Appellate Courts 
must be set aside and the case remanded for 
fresh decision; 

For reasons already given the cross- 
objection of the plaintiff for even more 
interest post dzem than the Courts below gave 
him fails and is dismissed with costs. This 
appeal is affirmed, the decree of the lower 
Court is reversed and the case is remanded 
for a fresh decision with advertence to the 
above remarks. There will be no refund 
of Court-fees. Costs here and hitherto other 
than the costs of the objection abide the 
result, The objection is dismissed with costs, 

Appeal allowed. 





CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Deceee No, 606 
or 1916. 

March 12, 1918. 
Presenft:—Mr. Justice Fletcher and Justice 
Sir Shamsul Huda, Kr. 

' ISWAR CHANDRA KAPALI— 
DEFENDANT No, I— APPELLANT 
versus 
Sheikh ARJAN AND ANOTHER—~—PLAINTI¥ES 


— RESPONDENTS. 

Ex parte application, duty of party making- Order 
extending time jor filing appeal, whether can be ca neelled 
by same Court—A ppeal— Order refusing to admit appeal 
filed out of time, whether decree—Limitation Act (IX of 
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1908), s. 5— Appeal filed beyond time—Sufficient cause 
— Mistake of legal adviser——Proof. 

When an ex parte application is made, it isthe duty 
of the party making the application to call the 
attention of the Judge not only to the portion of the 
law or authority in favour of his case butalso to the 
matters that are against him. [p, 727, col. 1.] 

Onan ex parte application made to the District 
Judge asking him under the provisions of section 5 
of the Limitation Act to extend the time for filing an 
appeal and to give the appellant time for the purpose 
of paying the Court-fees, the Judge made an order 
that time would be extended. But subsequent- 
ly and before the memo. of appeal had in fact 
been admitted, he re-considered his order and 
revoked it: 

Held, thatthe Judge had ample authority under 
the law to revoke or alter his previous order at any 
time before the appeal was admitted. [p. 727, col. 1.] 

Before an extension of time can be granted under 
section 5 of the Limitation Act on the ground that the 
appeal has been filed beyond time owing to a mistake 
made by the legal adviser of the appellant, there 
must be proper evidence establishing that a mistake 
was committed and that it wasa bona fide one. [p. 
727, ool. 2.] 

Quere.—Whether an order refusing to admit an 
appeal filed out of time is a decree within the 
meaning of the Civil Procedure Code. 


Appeal against the decree of the District 
Judge, Mymensingh, dated the 380th of 
April 1915, affirming that of the 
Munaif, 2nd Court, at Kishoregunj, dated 
the 5th of February 1915. 

FACTS appear from the judgment, 

Babu Ohandra Kant Ghose (with him Babu 
Nilkanto Ghose), for the Respondents, raised 
a preliminary objection that the appeal was 
not competent becange the order complained 
of was an order refusing to admit an 
appeal which was filed out of time, and, 
therefore, it was not an appealable order 
nor a decree within the meaning of section 2 
of the Civil Procedure Code, 

Babu Birendra Kumar De,for the Appellant. 
—The order of the Appellate Court rejecting 
a memorandum of appeal on account of its 
having been filed out of time is a decree 
and henee «a second appeal lies. See 
Rakhal Ohandra v. Ashutosh Ghosh (1). 

[ FLETCHER, J.—Why was not the appeal 
filed in time?) 

Because the appellant was misled by 
the wrong and mistaken advice given by 
his Pleaders in the lower Court. My 
submission is that the case comes under 
section 5 of the Limitation Act. The 
. lower Appellate Court was wrong in holding 
that the appeal could not be admitted as 


(1) 19 Ind. Cas. 991; 17 ©. W. N. 807. 
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proper Court-fees had not been paid on 
the memorandum of appeal. Under section 
149 of the Civil Procedure Code the Court 
has discretion in the matter when there 
is sufficient cause and section 149 is not 
controlled by the provisions of the Court 
Fees Act. The learned Judge has not taken 
into consideration the real grounds of delay. 
There are authorities to show that even 
in second appeal your Lordships can inter- 
fere in a case like this. s 

[SHAMsUL Hupa, J.—Sestion 28 of the 
Court Fees Act authorizes the Judge to ex- 
ercisa his discretion where a wrong Court-fee 
is paid, and the Judge has exersised his 
discretion in this case after considering all 
the facts and circumstances of the case. } 

My submission is that the learned Judge 
has not exercised his discretion properly. 
It is one of those cases where a party is 
going to suffer owing to the mistake of‘ his 
legal adviser. ` 


The next point is that the order rejecting 
the appeal was illegal. On the 27th April 
the Court admitted the appeal under section 5 
of the Limitation Act, and the order passed 
on that date was final and hense could not 
be subsequently revoked by the Court in the 
absence of an application for review. 

Babu Chandra Kant Ghose, for the Re- 
spondents, not called upon. 


JUDGMENT. 

PLETOHER, J.—This is an appeal by the 
defendant No. 1 against the desision of the 
learned District Judge of Mymenaingh, 
dated the 30th April 1915. The appeal is 
preferred against an order refusing to 
admit an appeal out of time. It is said 
that itis a decree under the terms of the 
Civil Procedure Code and is, therefore, 
appealable. I will assume for the purposes 
of this case that it is so. There may be 
some other cases in which there may be 
arguments for considering whether or not 
that is a decree within the meaning of the 
Civil Procedure Code. Now what happened 
in this case was this. We are told that 
there was a conflict of legal opinion on this 
important case. There was a consultation 
amongst the Pleaders practising in the 
Munsif’s Court as to the course the plaintiff 
should adopt under the law. That opinion 
did not, however, agree with a similar con- 
sultation that toog place amongst the 
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Pleaders practising in the Court of the 
District Judge and the appellant before us 
admittedly allowed the time to expire 
within which he had to prefer his appeal. 
On the 27th April 1915, an ex parte applica- 
tion was made to the District Judge asking 
him under the provisions of section 5 of 
the Limitation Act to extend the time for 
appealing and to give the appellant time 
for the purpose of paying the Court-fee. 
Now, it is a well-established rule in all 
Courts that when an ez parte application is 
made, if isthe duty of the party making 
the application to-call the attention of the 
Judge not only to the portion of the law 
or authority in favour of his case but also 
to the matters that are against him and, 
apparently, as far as one can gather from 
the records of this case, the attention of the 
learned Judge was not called to the pro- 
visions of section 28 of the Court Fees Act 
and the Judge on his order sheet made 
the order that time would be extended. 
Subsequently the learned Judge discovered 
that under the Court Fees Act, the Court- 
fee ought ordinarily to be paid on a plaint 
or memorandum of appeal before such 
plaint or memorandum of appeal is admitted. 
It is said that the learned Judge was 
wrong becanse section 149 of the Code 
of Civil Procedure is opposed to that view. 
But so far as appears from the order sheet, 
the Pleader for the appellant did not call 
the learned Judge’s attention to section 149, 
Civil Procedure Code, and the learned Judge 
clearly did not exercise any discretion that 
he had under section 149. That being so, 
the learned Judge said that the matter 
must be heard again. It is said that the 
learned Judge having discharged his duties 
on the 27th April 1915 was incompetent 
to interfere with his order made on that 
date. With that I do not agree. The 
memorandum. of appeal had not, in fact, 
been admitted and the Judge had obviously 
power to revoke or alter that order at any 
time before the appeal was admittad. It 
seems to me that there cannot be the slightest 
doubt that the Judge had ample authority 
in this case to reconsider his order of the 
97th April 1915 when the matter was 
pointe out to him, 

Then the next point is that the Court 
has not properly considered the case under 
section 5 of the Indign. limitation Act 
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and that the Judge has not taken into’ 
consideration any of tae facts. There are 


a number of desisions now on this point and 
these authorities turn upon the mistake of 
the legal adviser. Take the case reported as 
Rakhal Chandra v. Astutash Ghosh (1) There 
the appsal was sought to be admitted on 
the mistake of the Pleader. But in these 
oases wa find that the legal adviser never 
comes forward and states that he made the 
mistake but somebody else pledges his 
oath for another and says that the legal 
adviser made the mistake. As a matter of 
fact I understand that in this case the 
legal adviser has not made any affidavit 
stating that he made the mistake and 
ordinarily, before a Court can act upon & 
statement that a gentleman made a mistake, 
there ought to be proper evidence establish- 
ing the fact thaf a mistake had been com- 
mitted and that it was bona fide. In this 
case, that has not been established nor do I 
think there is any ground for interfering 
with the discretion exercised by the learned 
District Judge. It is said that itis not 
shown on what grounds the learned Judge 
exercised his discretion. The answer is 
that it is not shown in this appeal that there 
are grounds on which we are entitled to 
interfere with the exercise of that disore- 
tion. I see no reason in a case of this nature 
to interfere with the order passed by the 
learned District Judge. The appeal fails 
and is dismissed with costs, 
Saausut HODA, J.—I agree. 
Appeal dismissed. 


MADRAS HIGH COURT. 
Crvit APPEAL No. 394 or 1916. 
September 11, 1917, 

Present: —Justice Sir William Ayling, Kt., 
and Mr. Justice Seshagiri Alyar. 
SAMBASIVA AYYAR AND ANOTHER-—- 
PLAINTIFFS—APPELLANTS 
vETEUus 
GANAPATHI AYYAR AND ANOTHER— 


D&FENDANTS—RESPONDENTS, 
Civil Procedure Code (Act V of 1908), O0. XX, r. 15— 
Partnership, suit for dissolution of —Decree—Time from 
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which partnership is declared dissolved—Discretion of 
Court, nature of— Date of judgment, whether dissolution 
can commence from—-Contract Act (IX of 1872), s, 25. 

The discretion given to a Court by Order XX, rule 
15, Civil Procedure Code, to fix a date from which 
4 partnership is to be declared dissolved is a judicial 
gnd not an arbitrary diecretion. NE 

Ordinarily the Court Should direct dissolution from 
the date of any notice ‘given’ in that behalf by one 
of the partners or from the date of the plaint, and 
where the parties have been atarm’s length since 
the filing of the plaint, it should not declare that 
the par tnership should stand dissolved from the date 
of the judgment. 


_ Appeal against the revised decree of the 
Court of the Subordinate Judge, Kumba- 
konam, in Original Suit No. 47 of 1913. 


JUDGMENT.—The Subordinate Judge, in 
declaring that the partnership shall stand 
dissolved as from the date of the judgment, 
has given no reason for fixing that date. 
Order XX, rule 15 of the Civil Procedure 
Code, no doubt, gives a discretion to the 
trial Court to fix the date; but it is a 
judicial discretion and not an arbitrary one. 
Ordinarily, as pointed out in Lindley on 
Partnership, page 644, the Court should 
direct dissolution either from the date of 
any notice ‘given’ in that behalf by one of the 
partners or from the date of the plaint. 
Section 25 of the Contract Act shows that 
in some cases the date of the judgment 
would be the most convenient date. See also 
Iyon v. Tweddeil (1). 


In the present case, the parties have been 
at arm’s length since the filing of the plaint 
and an attempt to geba Receiver appointed 
was resisted by the first defendant. We 
think, under the circumstances, the partner- 
ship should stand dissolved as from the date 
of the plaint. The desree will be amended 
accordingly. There must be further con- 
sequential amendments in the decree, 
party will bear his own costs. 

M.C.P, 


Decree vared. 
(1) (1881) 17 Ch. D. 529; 50 L. J. Ch. 571; 44 L. T. 
785; 29 W, R. 689; 45 J, P. 680. 
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ALLAHABAD HIGH COURT. 
Seconp Civin, Appeat No, 1280'or 1916, 
April 2, 1918. 
Present:—Sir Henry Richards, Kr., Chief 
Justice, and Justice Sir P. ©. Banerji, Kr. 
NATHU AND ANOTHER— DEFENDANTS — 
APPELLANTS 
versus i 
Musammat TU LSHA—-PLAINTIFP —~ 


RESPONDENT. 

Hindu Law —Alienation by widow of her husband's 
property to pay off his debts—Payment undertaken by 
relative of deceased — Failure of relative to discharge 
obligation, whether revives debt. 

A Hindu widow sold her husband's property i in her 
possession in order to discharge debts of the 
deceased, which a relative of his had agreed to pay 
off but which he failed to discharge: 


Held, that when the relative of the deceased made 
himself responsible and agreed to pay off the 
debts, they ceased to be debts either of the deceased 
or of his widow, and the mere fact ‘that the rélative 
failed to perform his obligation would not revive p 
debts so as to make them a good consideration for 
the alienation of the property by the widow. 


Second appeal from a decree of the Dis- 
trict Judge, Jhansi. 


FACTS.—Gillay, who possessed some 
immoveable property, died in 1890 
leaving one widow and two daugtherse, 
Tulsha the plaintiff and ‘Bari ‘Bai.’ In 1892 
one Har Parshall sued the widow for 
the debts dus to him by her deceased husband. 
Kunjia relative of the deceased undertook 
to pay the debts and Har Parshad allowed 
the sunit to be dismissed in default. Kunji 
agreed to pay the money in instalments. -He 
made default and on the Sth of July 1895 
Har Parshad obtained a decree against him for 
In 1907 the widow 
sold a part of the property to Nathn and 
Mannu defendants, The widow died in ‘1914 
and her daughter Bari Bai having died before 
her. Musammut Tulsha being now the sole 


survivor sued to recover the property from the 


defendants, on the ground that the sdles tothem 
were collusive and obtained’ by undue influence 
and not for consideration and'legal necessity. 
The suit was decreed by both the Courts, the 
lower Appellate Conrt holding that the con- 
tract between Har Parshad and Kunji extin- 
guished Gillay’s debt. 

Mr. A. H. C. Hamilton, for the Appellants, 

Mr. A. P. Dube, for the Respondewt. 


JUDGMENT.—We think the view 


‘taken by the Court below was correct on:the 


findings of fact arrived at by it. Assuming 
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that there was a debt due by Gillay which ib 
was the legal and pious duty of the widow 
to discharge, that debt was discharged by 
Kunji taking over the liability and agreeing 
to pay it off by instalments. It then osased 
to be a debt either of Gillay or his widow. 
The mere fast that Kunjidid not perform 
his obligations would not revivethe debt so 
as to make ita good consideration for the 
alienation of the property. Wedismiss the 
appeal with costs. 

j Appeal dismissed. 


MADRAS HIGH COURT. 
Oivit MISCELLANROUS Petition No, 3425 
or 1914, 
January 8, 1918. 
Fresent:—Mr. Justice Oldfield and Mr. 
. Justice Sadasiva Alyar. 
Sri Sri VIKRAMA DEO GARU, 
K, 0. I. E, MAHARAJAH or JEYPORE— 
PosIntive—PsativioNeR 
. VETEUS 
Sri Raja TYADAPUSAPATI RUDRA 
SRI LAKSHMI NARASIMHA RUPA 
SADRUSA ANNAMARAD DUGARAJU 
DAKSHINA KAVATA DUGARAJU 
BAHADUR GARU AND otners— 


DEFENDANTS—— RESPONDENTS, 

Vizagapatam Agency Rules, Rule X, cl, (5)-—Suit by 
purchaser of mokhasa in Court auction to recover 
vent illegally collected by  gudgment-debtor and 
to restrain further collections, whether suit ‘for 
immoveable property — Jurisdiction of Agency Courit— 
Leave of Agent, whether necessary—Madras Local 
Boards Act (V of 1884), s. 73. 

The expression ‘suit for land or other immoveable 
property’ in clause 5 of Rule X of the Vizagapatam 
Agency Rules bears the same construction as in 
section 32 of the Letters Patent of the Madras High 
Court, [p. 780, col. }.] . 

The plaintiff purchased a mokhasa held by some 
of the defendants in a Court sale in executlon of a 
decree against the lst defendant the Zemindar, part 
of whose estate it was. The Ist defendant having 
collected cehs by virtue of his being tho registered 
Zemindar, the plaintiff sued for recovery of the 
amounts collected by the Ist defendant and for an 
injunction restraining him from making fntnre 
collections; 
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Held, that this was a suit to recognize the plaintiff 
as a land-holder for the purpose of section 73 of 
the Madras Local Boards Act and could be filed in 
the Agency Court, Vizagapatam, without the Agent’s 
permission. [p. 729, col. 2; p. 730, col. 1.] 

Petition, under Rule 20 of the Agensy 
Rules, Vizagapatam, praying the High Court 
that in the circumstances stated therein it 
will be pleased to direct the Agent to the 
Governor at Vizagapatam to review hig 
judgment in Appeal Suit No. 4 of 1914, 
preferred against the decree passed in Origi. 
nal Suit No. 9 of 1913 on the file of the 
‘Court of the Special Assistant Agent, Kora- 
put Division, 

The Hon’ble Mr. B. N. Sarma, for the 
Petitioner. 

Messrs. G. Venkataramiah, P. Narayana- 
murthi and V. Ramesam, for the Respond- 
dents. 

ORDER.—No valid objection has been 
made tothe judgment under appeal. But, 
the question being one of jurisdiction, we are 
constrained to differ from it and to decide on 
a ground not referred to in it, though it was 
considered by the Assistant Agent, that the 
suit, being one for land or immoveable pro- 
perty, could be filed in an Ageney Court 
without the Agent’s previous permission, 


Agency Rule X, clause 5, repeats the 
description “suit for land or other immove- 
able property,” which occurs in the Letters 
Patent of this High Court, section 12; and 
we have been shown no reason why the 
authorities, in which that description was 
construed in the latter connection, should 
not be considered also in the former. The 
decisions of this Court, like those in 
Caleutta, have given it a wide constrag- 
tion, as covering ‘all suits, in which a 
decree is asked for operating direstly on 
the land in accordance with the principle 
that all questions relating to land should 
ordinarily be decided by the Court within 
whose jurisdiction it lies.’ Sundara Bai 
Saheb y. Thirumal Rao Saheb (1). Srinivasa 
Aiyangar v. Kannappa COhettd (2) has also 
been referred to; and although the judg- 
ment of Seshagiri Aiyar, J., identifies the 
description in the Letters Patent only with 
clauses (a), (e) and (e) of section 16, Civil 
Procedure Code, that is presumably because 


(1) 3 Ind. Cas, 930; 33 M. 131; 6 M, L. T. 263; 20 
M. L. J. 103. 
(2) 83 Ind. Cas. 906; 30 M. L. J, 120. 
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‘reference to clauses (b) and (d) was unneces- 
sary for the purpose of tbe case before him, 
since he expressly referred to the judg- 
ment in Nalum Lakshimikantham v. Krishna- 
sawmy Mudalier (8) in which the latter 
clauses also are specified. This is material, 
because plaintiff-appellant contends that 
his suit is for land, because it involves 
a determination of the nature contemplated 
in elause (d) of an interest in immoveable 
property. 

Plaintiff's allegations in his plaint, on 
which (and not on the defense) the juris- 
diction must depend, are that he bought 
the mokhasas held by some of the defend- 
ants in a Court sale in execution of a 
decree against the Ist defendant, the 
Zemindar, part of whose estate they were; 
that the Collector held him liable for cess, 
which he paid; and that he is entitled 
to recover the amount claimed from the 
defendants notwithstanding section 73 of 
the Local Boards Act (Madras Act V of 
1884). He has impleaded Ist defendant 
because the latter, being still the register- 
ed Zemindar, is collecting cess and has 
filed some suits for it. Plaintiff asks for 
a decree against Ist defendant for the 
amounts thus collected by him or in the 
alternative against the others for amounts 
not yet collected from them and for an 
injunction restraining lst defendant from 
collecting in future or interfering with 
plaintiff’s collecting. In effect, he alleges 
that the Court sale made him land-holder 
for the purpose of section 73 of the Local 
Boards Act and asks the Court to negative 
lst defendant’s right to deny this. We 
think that the declaration of plaintiff’s 
character as land-holder under section 73 
amounts to a determination of his and lst 
defendant’s interest in the mokhasas, immove- 
able property; and that, therefore, the snit 
is for land within the meaning of Agency 
Rule X, slause 5. 

Plaintiff's suit was, therefore, in our 
opinion, rightly filed in an Agenoy Court; 
and no previous permission for its institution 
there was necessary. The Agent’s deoi- 
ssion must be set aside and the appeal 
must be remanded to him for re-admission 
and disposal on the merits. Costs will 
Those up to date will 


(3) 27 M. 157, 


INDIAN CASES. 


- [1918 
be provided for in the Agent’s final 
decree, 

Appeal allowed, 
M., Cc. P, i 
4 
CALCUTTA HIGH COURT. 


Civin Rererence No. 1 or 1917, 
August 30, 1917. 
Fresent:—Justice Sir Asutosh Mockerjee, KT., 
and Mr. Justice Beachcroft. 
NEPUSI BEWA-— APPELLANT 
VETSUS 


NASTIRU DDIN— RESPONDENT. 

Succession Certificate Act (VII of 1889), s. 4, appli- 
cability of, to substituted plaintiff on death of originul 

plaintif. 

Without the production of one of the certificates 
mentioned in section 4 of the Succession Certificate 
Act, no decree can be passed in favour of a person 
who has been substituted as plaintiff in a suit for 
recovery of money due on a bond upon the death of 
the original plaintiff. [p. 78], col. 1.] 

Quere.—-Whether the same principle applies to 
execution proceedings. 


Civil reference by the Munsif, Bogra, in 
Suit No, 997 of 1916. 

JUDGMENT.—This is a reference under 
rule 1 of Order XLVI of the Code of Civil 
Procedure, 1908. The question referred has 
been framed by the Court below in these 
terms: “Whether section 4 of the Succes- 
sion Certificate Act would apply at all to the 
case of a person who has been substituted as 
plaintiff for one who has died pending the 
suit.’ The reference, however, must -be 
limited to the true scope of clause (a) of 
sub-section (1) of section 4, as we are 
concerned with a suit and not with an 
execution proceeding which is governed by 
section 4 (1) (b). 

One Dalimullah Mandal instituted this 
snit on the 28th August 1916 for recovery 
of money due on a bond. The plaint was 
registered, and the case was fixed for disposal 
on the 21st September 1916. On that date 
it was reported that the plaintiff was dead, 
and the case was adjourred. Onthe 15th 
December’ 1916, the widow of tha deceased 
plaintiff applied, for herself and on 
behalf of her infant sons and daughters, 
for leave to prosecute the suit and 
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an order for substitution was accordingly 
made. The trial Court has now’ made this 
reference for the determination of the 
question, whether the substituted 
plaintiffs can obtain a decree against the 
defendant without the production of one of 
the certificates mentioned in section 4 of 
the Succession Certificate Act. We are of 
opinion that a decree cannot be passed in 
favour of the substituted plaintiffs without 
thé production of such a certificate. 

The question raised is really concluded by 
authority. In the case of ‘Suhddev Sukul 
v. Sakhawat Hossain (1) a suit had been 
instituted on a mortgage for recovery of the 
dues of the mortgagee, first by bale of the 
mortgaged properties, and then by the sale 
of other properties of the mortgagor. The 
Conrt made the usual decree for sale; the 
mortgaged premises were sold and the sale- 
proceeds proved insufficient to satisfy the 
judgment debt. Meanwhile, the mortgagee 
had died, and his legal representative applied 
to the Court to pass a personal decree against 
the mortgagor under section 90 of the 
Transfer of Property Act Objection was 
taken on behalf of the mortgagor that a 
decree could not be made in favour of the 
applicant except on production of one of the 
certificates mentioned in section 4 of the 
Succession Certificate Act. The Court of 
first instancy overruled this objection and 
‘passed a decree under section 90. Upon 
appeal this decision was reversed. On 
‘second appeal to this Court, it was argued 
that aå the succession had opened out during 
the pendency of |, prodeedings in Court, a 
succession certificdte was not necessary. This 
contention was overruled, and the view taken 
by the Distict Judge was affirmed, notwith- 
standing the doubt expressed in the case of Baid 
Nath Das v. Shamanand Das (2) where this 
particular point did not arise for decision. 
Precisely the same view was independently 
adopted by Maclean, O. J., and Coxe, J., in 
Abdul Sattar v. Satya Bhushan Das (3), which 
was desided before the case last mentioned 
had been reported. 

Maclean, O. J., held that having regard 
to section 4 of the Snocession Certificate 
Act, the, Court could not pass a decree 


(1) 7 GC. L, J. 658; 12 0. W. N. 145, 
(2) 22 C. 148; 11 Ind. Dec. (N. s8.) 97, 
(3) 85 0. 767. 
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under section 90 in favour of the personal 
representative of the mortgagee, till a 
certificate had been granted to him under 
any of the Acts mentioned in that section 
and that the fact that a certificate had been 
subsequently granted was not sufficient to 
get rid of the difficulty in his path created 
by the clear language of section 4. The view 
taken in these two cases is in accord with that 
of Farran, J., in Torregrosa Vasyuez v. Praggt 
Hurji (4), where he held that upon the death 
of the plaintiff pendente ite, though the suit 
may be continued by his representative, a 
certificate in proof of his representative title 
must be produced before a decree can be 
passed in his favour. The comprehensive 
language used in section 4 (1) (a), namely, 
that “No Court shall passa decree against 
a debtor of a deceased person for payment- 
of his debt to a person claiming to be entitled 
to’ the effects of the deceased person or 
any part thereof”? is undoubtedly capable 
of the interpretation adopted in these cases. 
The claim contemplated by section 4 (1) (a) 
is a claim made by a person in the capacity of 
and as a personal representative of a deceased 
‘person, and from the point of view of the 
purpose of the Statute as set ont in the pre- 
amble, it is clearly immaterial whether the 
decree has to be made in favour of a personal 


representative who has himself instituted . 


the suit or in favour of one who has taken 
the conduct of the suit in hand after ity 
institution by the original creditor. The 
essence of the matter is that, in both the 
cases, when the decree is passed, it is passed 
in favour of a person who claims to be 
entitled to the effects: of the deceased person 
and who must consequently produse proof 
of the representative title. Whether the 
same principle does or does not apply to 
execution cases, does not arise for considera- 
tion on the present reference, but it may be 
observed that there appears to be a sub- 
stantial difference in phraseology between 
clauses (a) and (b); the former contemplates 
the point of time when the decree is passed, 
the latter refers to the point of time when the 
Court is called npon to proceed on the basis 


-of the application for execution: Mahomed 


Yusuf v. Abdur Rahim Bepari (5). We hold 


accordingly that section 4 (1) (a) of the 


(4) 16 B. 519; 8 Ind. Des. (N. s.) 825, 
(5) 26 C. 889; 4 O. W, N, 568; 13 Ind, Dec. (N. s.) 
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Succession Certificate Act applies to the case 
of a person who has been substituted as 
plaintiff upon the death of the original 
plaintiff during the pendensy of the suit. 

The records will bs returned to the Court 
below; if the trial Judge holds that the 
plaintiffs are entitled toa decree, a reason- 
able opportunity must be afforded to them 
to produce the requisite certificate. 

Order accordingly. 


CALCUTTA HIGH COURT. 

APPEAL FROM APPELLATE Deore: No, 1279 

oF 1916, 

April 4, 1918. 
Present:—Justice Sir John Woodroffe, KT., 
and Mr. Justice Sinither. 

SIBA KRISHNA SINHA SARMA AND 
OTHERS— PLAINTIFFS—-A PPELLANTS 
versus 
JAGAT CHANDRA TALUKDAR anp 
OTHERS— DEFENDANTS— RESPONDENTS, 

Landlord and tenant—-Rent, suit for maintainability 
of, against one of several heirs of deceased tenant— 
Contract Act (IX of 1872), s. 43, applicability of. 

A landlord cannot maintain a suit for arrears of 
rent against one of several heirs of a deceased 
tenant without joining the) others as defendants. 
Section 43 of the Contract Act has no applicability to 
sucha case, [p. 734, col. 1.] f 

Appeal against the decree of the Sub- 
ordinate Judge, Mymensingh, dated the 18th 
of April 1916, affirming the decree of the 
Munusif at that place, dated the 29th of March 
1915. 

FACTS of the case appear from the 
jadgment. 

Babu Jogesh Chandra Roy (with him Babu 
Rajendra Chandra Guha), for the Plaintiffs- 
Appellants.—The suit was to recover arrears 
of rentin respect of a tenure. This tenure 
originally belonged to one Ram Saran Bachas- 

pati. On his death,the suit was brought against 
‘his heirs Jagat Chandra. Talukdar and 
Nitya Sundari Dasi. So the suit as originally 
framed was all right and was not open 
to any objection for non-joinder or mis- 
joinder of parties. 

But when the suit came on for hearing, 
an objection was taken that the interest 
of one of the heirs Jagat Chandra Taluk- 
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dar had ceased in the tenure by reason 
of his having sold it to others. One of 
these transferees then made an application 
to be made a party to the suit, but the 
landlord did not agree to make him a 
party to the suit, and proceeded with the 
suit as against the others. It appears that 
the transfer made by Jagat Chandra 
Talukdar was not open to any question by 
the landlord—the landlord’s fee was paid 
and the name of the transferee was re- 
corded inthe khaizan. Sc the heir Jagat 
Chandra Talukdar ceased to be a tenant of 
the landlord and he cannot be made a 
defendant in this suit for arrears of rent. 
The whole question in the suit, as it now 
stands, is whether the landlord can main- 
tain it against one of the heirs of the 
deceased tenant. Both the Courts below 
held that the suit could not be maintaified 
without the addition of the transferees of 
Jagat Chandra Talukdar as defendants and 
accordingly dismissed the suit. I submit 
the lower Courts are entirely wrong. They 
overlooked the provision of section 43 of 
the Contract Act under which the heirs 
were jointly and severally liable for the 
entire rent. Although there was no express 
contract between the landlord and the heirs 
of the tenant on the death of the original 
tenant, still there was the implied contract 
when the transferees of one of the heirs 
went to the landlord and got their names 
recorded and registered in the landlord’s 
books, Referred to Chamatkurinz Dasi v. 
Triguna Nath Sardar (1). Unlessthe defend- 
ant could show that there was an agree- 
ment to the contrary, he is liable for the 
whole rent and decree should be made 
against him irrespective of the question, 
whether the other heir is made a party 
to the suit or not. He cannot object to 
the maintainability of the suit as he is 
jointly and severally liable with the other | 
heirs for the entire rent of the tenure. 
Referred to Jogendra Nath Roy v. Nagendra 
Narain Nandi (2), Rameswar Singh v. Jaideb 
Jha (3), Joy Gobind Laha v. Monmotha Nath 
Banerji (4), Lalit Mohan Sinha Roy v. 
Haran Chand Khamrui (5) and Krishna 


(1) 19 Ind. Cas, 989; 17 C. W. N. 833, 6 
(2) 11 ©. W. N. 1026. 

(3) 6 Ind. Cas. 887; 12 O. L. J. 591. 

(4) 38 ©. 580. , 

(5) 86 Ind. Cas, 243, 
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Dus Roy v. Kali Tara Chowdhurant (6) in 
support of his contention. 

Except the case in Surendra Nath Roy 
y. Krishna Sakhi Dasi (7), all the other 
cases support my contention. In Girish 
Chandra Guho v. Khagendra Nath (8). 
Mookerjee, J., points out that where all the 
tenants are not made parties in a suit for 
arrears of rent, the suit should not be 
dismissed but a decree could be passed as 
@ money decree. I submit that in this 
suit the landlord is entitled at least to a 
money decree. 

Babu Dwarka Nath Chakrabarty (with him 
Babu Kali Kinkar Ohakravarty), for the 
Respondents.—In this case the transfer of 
the interest of the heir of the original 
tenant Ram Saran was somplete under 
secfion 12 of the Bengal Tenansy Act and 
the landlord had no option .to ignore the 
transferee, The sase of Krishna Das Roy v. 
Kali Tara Chowdhurani (6) is rather against 
the appellant, see page 293,.* Sestion 
45 of the Contract Act applies only where 
there has been a joint promise. The 
principle of joint and several liability has 
been fully discussed in Kashi Kinkar Sen 
vy. Satyendra Nath Bhadro (9), and also in 
Rameswar Singh v, Jaideb Jha (3) and in 
Krishna Das Roy v. Kali Tara Chowdhurant 
(6). In Ahinsa Bibi v, Abdul Kader Saheb (10) 
tbe same point has been discussed. Unless 
it is shown that the liability of the heirs 
of the original tenant is @ joint liability, 
one of the heirs cannot be liable for the 
rent, Section 43 of the Indian Contract 
Act has modified the prinsiple of English 
Law on the point of joint liability. 

Babu Jogesh Ohandra Roy, in reply.— 
Whenever there are more than one tenant, 
there is an implied contract by them to 
pay rent jointly and severally, The 
landlord is not bound to realise rents from 
the tenants in proportion to their shares in 
the tenure but is entitled to realise the 
whole rent from one of the tenants. If 


one of the tenants objects to the payment 
(6) 44 Ind. Cas. 80; 22 O. W. N. 289. 
(7) 9 Ind. Cas, 110; 15 C. W. N, 289; 13 0. L. J. 


228, 

(8) 9 Ind. Cas, 1001; 16 C. W. N, 64 at p, 66; 18 O. 
L. J. 613. ə 

(9) 7 Ind. Cas, 840; 12 0, L. J, 642 ab p. 645; 15 
C. W. N. 191. 

(10) 25 M. 26. 


#Page of 22 0, W. N.—fid. 
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of the whole rent, the onus is on him to 
show that his liability is joint and not 
several. There is nothing in the present 
case to show that the liability of one of 
the heirs sued is only joint liability, 
and not a several liability. In Lalit 
Mohan Sinha Roy v. Haran Chand Khamrut 
(5) Richardson, J., clearly says that “there 
is nothing in the Indian law to compel 
the landlords to make all the tenants 
party to the snit for rents.” In conclusion 
I beg to submit that according to the pro- 
visions of the Civil Procedure Code a suit 
sannot be dismissed for non-joinder of 


parties, 
JUDGMENT, 

Wooororrs, J.—This was a suit to recover 
arrears of rent in respect of a tenure, This 
tenure originally belonged to a man of the 
name of Ram Saran Bachaspati, and the 
persons sued for rent were two persons of 
the names of Jagat Chandra Talukdar and 
Nritya Sundari Dassi who were his heirs. 

It appears, in the first place, thatin this 
suit the plaintiffs sued both the persons 
entitled tothe tenure. When the case came 
on for hearing an objection was taken that, 
as stated in the pleadings, the interest of 
the first defendant had ceased in the tenure, 
for in 1305 he sold it to two persons of 
the names of Syam Sundar Sarkar and 
Nritya Sundari Dasi, and the former sold 
it again to Dwarka Lal Sarkar and the 
latter to one Anath Bandhu Guha. One 
of these persons applied to be made a party 
to the suit. It appears that as regards 
the transfer there is no question of the 
right of transferability—the landlord’s fee 
was paid and the name of the transferee 
was recorded in the khatian. On that 
and on the registration of the transfers the 
liability of the lst defendant ceased and 
such liability as was upon him devolved 
upon his transferees. The plaintiff, however, 
was unwilling to make the transferees parties 
to the suit. As he did not do so, both the 
Courts below held that the suit was not 
well founded and that it could not proceed 
without the addition of the transferees as 
defendants and both the Courts thereupon 
dismissed thé suit. ; 

‘The question, therefore, before us iş 
narrowed down to a single point, namely, 
whether in the circumstances of this casa 
the plaintiff could ane the 2nd dofend. 
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ant alone. This question again was depend- 
ent on a consideration of that which has 
been argued before us, namely, whether or 
not the . liability of defendants Nos. 1 
and 2, who were admittedly. heirs of Ram 
Saran Bachaspati, was a joint liability ora 
joint and several liability. The question 
then is whether the plaintiff could proceed 
against one of the heirs without joining 
the other. This turns upon the question of 
the applicability Ain the present case of the 
provisions of section 43 of the Contract Act. 
In my opinion it has not been shown that 
that section has applicability in the present 
.gase, which isone as I have said of heirs 
and transferees from sach heirs. This is 
not a case of a contract which is referred 
to in that section nor, as has been suggested, 
has an implied contract by reason of the 
transferees taking possession of the land or 
having gone to the landlord to have their 
names recorded and so forth been made 
out. Of that we have no evidense before 
us- in this case. A numberof decisions have 
been referred io, but in none of them are 
the facts on all fours with the present 
case. I think the judgments of both the 
Courts below are right. The appeal is, 
therefore, dismissed with costs, 
‘ MITHER, J.—I agree. 

Appeal dismissed, 


LOWER BURMA CHIEF COURT. 
“SPEGIAL Secono Civit Appear No,1900r 1916, 
4 Desember 3, 1917, 
; Present: —Mr. Justice Rigg. 
SAN HLA BAW-—PLAINTIFE—ÅPPALLANT 
versus 
MI KHOROW NISSA AND OTHERS — 


DEFENDANTS — RESPONDENTS, 

Judge's knowledge of character of parties or witnesses, 
whether can be relied upon in deciding case—Procedure 
Jurisdiction. 

A Judge is justified in oe his knowledge about 
the character of the parties to a suit to cometo a 
decision upon the credit to be attached to their evi- 
dence on the case set up by them. [p. 785, col. 1.] 

Where a District Judge declined to believe in the 
bona fides of a suit brought by the plaintiff, unless it 
was supported by evidence that left no doubt in the 
-mind of the Judge about its credibility, on the ground 
that many of the suits launched by the plaintiff in his 
Gourt had been found to be false: 


INDIAN OASKS, 


judgment by saying: 


when he is pressed.” 


[1918 


Held, that the Judge was justified in alluding to 
his experiente of the plaintiff's litigation in his 
Court. [p. 785, col. 2,] 


Mr. S. M. Bose, for the Appellant. 

Mr. J., E. Lambert, for the Respond- 
ents. © ` 

JUDGMENT.—San Hla ‘Baw sued Mi 
Khorow ‘Nissa, wife of Kalathan deceased, 
Mi Shora Bi, Kalathan’s daughter, and 
three minor children of the Ist defendant 
for recovéry of Rs. 120 said to be the 
balance rent due on a lease executed by 
Kalathan on the 9th May 1913. ° The suit 
was filed in the Township Courtof Rathe- 
daung on thé 25th November 1915. Neither 
party was assisted in the Township Court 
by an Advocate in the trial in which, as 
the District Judge has remarked, the evidence 
‘was recorded in a somewhat perfunctory 
way without any attempt being made, to 
test the credibility of the witnesses. The 
Township Judge decreed the claim. The 
decision was reversed on appeal to the 
District Court, Akyab. On second appeal 
to this Court exception has been taken to 
the nature ofthe judgment written by the 
learned District Judge. He commences his 
‘This is a typical 
‘San Hla Baw’ case. He wanta really to 
get a- decree for certain land standing in 


‘some one else’s name; so he brings a suit, 


something like two years after it is due, 
for rent against the heirs of the late 
owner. . . His ways of business are, 
I know, very slipshod, arid usually sail 
very close to the wind, . .:+. San Hla 
Baw, of course, isa convicted perjurer and 
a man who by his own admission is pre- 
pared to swear to anything to gain time 
The Judge also refers 
to the evidence of Tha Kaing who, he 
states, is aman who to his own knowledge 
is accustomed to give evidence on behalf 
of San Hla Baw. He desoribes Tha Kaing 
as San Hla Bawa creature. It is urged 
in the appeal to this Court that the Judge 
was not justified in making remarks about 
the characters of the witnesses, when such 
characters were not established by any 


‘evidence on’ the record but were matters 


of personal knowledge of the Judge. In 
Bamundoss Mookerjea v. Musamyat Tartnee 
(1) their Lordships of the Privy Counail 


(1) 7.M. I, A, 169 at p. 208; l Sar, P. ©. J. 616; 
19 E, R. 278. 
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observe as follows: “An observation, how- 
ever, is made by the Sndder Dewanny 
Court, that the Zillah Judge, with respect 
to two of the attesting witnesses, has 
spoken of them from his own knowledge, 
as being what he calls ‘professional wit- 
nesses,..persons of no character, and, there- 
fore, entitled to no credit whatever. He 
does not say that, as we understand him, 
from his own personal knowledge of the 
parties, as being in the habit of coming 
before. his Court. Now, the Judges in. the 
Sudder Dewanny Court have passed a savere 
censure upon the Zillah Judge, for making 
that observation. Their Lordships think it 
right to say that in that censure they do 
not at all concur. It is of great import- 
ance that the Judge should know the 
character-of the parties, and it is of great 
advantage.to the decision of the case, that 
it is heard. by a Judge acquainted with the 
character of the parties produced as wit- 
nesses, who is capable, therefore, of forming 
an opinion upon the credit due to them.” 
Again in Mahomed Buksh Khan v. Hosseini 
Bibi (2) their Lordships say that they 
thought the Subordinate Judge was right 
in relying on the evidence of the Sub- 
Registrar and of the Mukhtar. with whose 
character the Subordinate Judge seemed to 
have been acquainted. “The Subordinate 
Judge says he holds a diploma, and isa 
respectable person in his community, and 
the Court has never seen any act of his 
by which it can suspect him,” These cases 
are sufficient authority for justifying a Judge 
in using his knowledge about the character 
of the parties to come to a decision upon 
the credit to be attached to their evidence 
or the case set up by them, On the other 
hand, it has been laid down by their 
Lordships in Hurpurshad v. Sheo Dyal (8) 
that a Judge cannot, without giving evidence 
as a witness, import into a case his own 
knowledge of particular facts. Their Lord- 
ships appear to draw the distinction bet- 
ween the conclusion drawn from the know- 
ledge of a Judge about the general character 
and position of the parties and their 
witnesses and his knowledge regarding any 


(2) 15 WA. 81 at p. 91; 150. 684; 12 Ind. Jur. 291; 
5 Sar. P. O. J. 175; 7 Ind. Dec. (x. s.) 1040 (P. 0.) 

(3) 3 I. A. 259 at p. 286; 26 W. RB. 55; 3 Sar. P. 
©, J. 611; Bald. 25; 3 Suth. P.O, J, 304; Rafique 
& Jackson’s P, C. No, 41 (P. 0.) 
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particular facts connected with the facts 
in issue in the case. I am of opinion, 
therefore, that the District Judge was 
justified in alluding to his oexparience of 
San Hla Baw’s litigation in his Court 
and in declining to believe A in the bona 
fides of the clase of the cases launched by 
him, many or others of which had been 
found to be false, unless the case was 
supported by evidence that left no doubt 
in the mind of the. Judge about its oredi- 
bility. : 


CALCUTTA: HIGH COURT. 
APPEAL FROM ApeKLLATE Decgee No, 714 
or 1915. 
February 8, 1918. 
Justice Richardson and Mr, 
Justice Beachcroft: 
JAMiLA KHATUN CHOWDHURY 
AND OTHERS—APPELLANTS 
versus 
Srimatti MAHAMUD KHATUN 


CHOWDHURY —RRSPONDENTS, 

Mortgage of taluk—Mortgagee undertaking to pay 
land revenue—Defauli—Sale, collusive, for arrears, 
effect of- Redemption, 

Defendant, who was the mortgagee in possession 
of a share in a taluk and had undertaken to pay 
the Government revenue, made default in payment 
of the revenue, so that the taluk was sold for arrears 
of revenue and was purchased by A. A sold it to B. 
who shortly afterwards sold it to the defendant. 
Plaintiff, who was a purchaser from the mortgagor, 
sued to recover possession of the taluk from the 
defendant on redemption. It was found that the 
sale for arrears of revenue and the subsequent sales 
to B andthe defendant were collusive transactions 
angineered by the defendant for the purpose of 
obtaining possession of the taluk as owner: 

Held, that the sales did not affect the rights of the 
mortgagor or of the plaintiff, who was a transferee 
from the mortgagor, and that the plaintiff was, 
therefore, entitled to redeem. [p. 787, col. 1.] 


Appeal against the decree of the District 
Judge, Chittagong, dated the 22nd of Desem- 
ber 1914, affirming that of the Munsif, 2nd 
Tts at that place, dated the 9th of May 
1918. 

FACTS appear from the judgment. 

Babu Probodh Kumar Das (with him Babus 
Ram Charan Mitra and Chandra Sekhar 
Sen), for ' the Appellants. —The plaintiff's 
purchase was no purchase at all so as to 
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affect the interest of the defendant, for he 
purchased after 14 years after the mortgage, 
The auction sale of the Sth June 1897, by 
which the property was purchased by 
Abdul Bari for arrears of revenue, had 
wiped ont previous encumbrances. This 
property has again come bask to my 
client, defendant No. 1, by private purchase 
in July 1900. Hence plaintiff acquired no 
interest in it so as to affect the title of defend- 
ant No. 1. A 

[Ricaarpson, J,—Finding is that the pur- 
shase by Abdul Bari was benamz on behalf 
of defendant No. 1 and if it is so, the 
original sale did not affect the position 
of the mortgagor. The purchase was a 
collusive one and hence your position as the 
mortgagee of defendant No. 5, from whom 
plaintiff purchased, remains unchanged. | 

(2) My submission is. that the amend- 
ment of issues at a late stage, vzz., after 
the hearing of the original issues, prejudiced 
my client. 

(3) The gale of the 8-annas share for 
arrears of Government revenue was not due 
fo any neglect on my part. My-8 annas 
was also sold along with the mortgaged 
$ annas. The principal question is whether 
I contributed atall to the negligence for 
which the property was sold for arrears 
of revenue. This point was not at all 
decided by the lower Court. I was not 
given an opportunity to prove that there 
was no wilful default on my part to pay 
the Government revenue, which I under- 
took to pay. Section 53 of the Revenue Sale 
Law (Act XI of 1859) has no application 
to the present case. Having undertaken 
to pay the Government revenue if by some 
contingency there was default on my part, 
the mortgagor sannot escape liability for 
such default. He might have paid the 
arrears on my default, 

Babu Dwarka Nath Ohackerbutiy (with him 
Maulvi Nur-ud-din Ahmed and Babu Khitis 
Chandra Sen), for the Respondents, was 


not called upon. 
JUDGMENT, 


RICHARDSON, J.~~-The defendant No, 1 in 


the suit out of which this appeal arises was 
the owner in her own right of a moiety 
share of the taluk to which the suit relates, 
As to the other moiety share she was the 


mortgagee in possession under a mortgage 


by way of conditional sale. As mortgageo, 
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she had undertaken to pay the Government 
revenue due in respect of the skare mort- 
gaged. The taluk, however, fell, into 
arrears and was sold on the 6th June 
1897 at a revenue sale and purchased by 
one Abdul Bari. Abdul ` Bari sold the 
taluk in May 1899 to Basirulla and in 
November 1900 the defendant ‘No. 1 
purchased it from Basirulla. In November 
1911 the plaintiff in the suit purchased a 
4.annas share of the taluk from defendant 
No. 5, the mortgagor of defendant No. 1. 
The suit was brought by the plaintif to 
redeem the .mortgage of defendant No. 1 
and both the Courts below have concurred 
in making a desree in favour of the 
plaintiff, ` 

In this appeal itis contended in the first 
place that defendant No. 1 was prejudiced 


at the trial by an amendment whioh was 


made in one of the issues. In our opinion, 
there is no substanse in this contention, The 
amended issue, and the original issue if 
properly understood raise the same ques- 
tions of fact, the very questions to which 
evidence was dirested. On that point we 
agree with what is said on the subject by 
the learned District Judge in the course 
of his judgment. ` 

The two remaining ‘contentions may be 
dealt with together. : One of them is that 
the plaintiff purchased nothing under his 
conveyance from defendant No. 5, and thé 
second is that the learned District Judge 
has not found expressly that defendant 
No. 1 was guilty of wilful neglect in not 
paying the Government revenue, 
the Court below appears to have found is 
this, that the purchase of the taluk by 
Abdul Bari and the purchase by Basirulla 
were collusive transactions engineered by 
the defendant No. 1 for the purpose .of 
getting the estate info her own hands, 


If that is the meaning of the learned Judge’s — 


judgment,- then there is an end of the case. 
Such collusive transaction could have no 
effect on the title of defendant No. 5 or 
on the title atquired by the plaintiff from 
that defendant, The findings of the District 
Judge appear to me sufficiently clear. In 
the first place, referring to the sqquence of 
transactions he says this: “The rapidity of 
these transactions is very suggestive. It 
has been argued for the respondent that 
the appellant being already the owner of 


What 


had 
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half the taluk, wished to make sure of 
getting the other half and doing away with 
the rights of the mortgagors, and accordingly 
arranged a collusive set of transactions and 
was obliged to purchase herself from 
Basirullah when her estate was taken over 
by the Court of Wards, since the Court of 
Wards -would not manage a benami property. 
These contentions are supported by the 
prises paid.” Then later on he sums up as 
follows:— These facts alone, in my opinion, 
sufice to show that the transactions are 
not genuine.” Asto wilful default on the 
part of the defendant in sunnection with 
the payment of Government revenue the 
learned Judge says, there is no evidence 
at all to show that the tenants were seri- 
ously in arrears over paying their rents.” 
The suggestion made to-day that if the 
défendant No. 1 bad had an opportunity 
she might have shown that the inability to 
pay the revenue was due to a oyclone or 
something of that kind, cannot be accepted 
in face of the findings to which we have 
referred. 

The result is that this appeal is dismissed. 
The plaintiff-respondent is entitled to his 
costs of this appeal from the appellant. 

“We are now informed that pending the 
hearing of the appeal to this Court the 
appellant has died. Her two daughters 
have been substituted in her plase. Her 
son claims: no interest through her and 
appears to have been added as a party 
respondent. He now asks for costs, We 
see no reason why he should receive sosts. 

Bracacrort, J.—I agree. 

Appeal dismissed, 


LOWER BURMA CHIEF COURT. 
Orvit Misoentansous Arrear No. 166 or 1916, 
December 11, 1917. 

Present:—Sir Daniel Twomey, Kr., Chief Judge, 
and Mr. Justice Ormond. 

AUNG MA KHAING—Appetuant 
versus 


MI AH BON—Responpant. 
Probate and Administration Act (V of 1881), s. 23— 
Latters of administration, grant of —Sister and adopted 
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daughter, contest between—Procedure—Buddhist Law, 
Burmese—Adoption—Divorced woman, whether can 
adopt. 

Where the full sister and an alleged adopted 
daughter of the deceased whose adoption was dis- 
puted applied for Letters of Administration to the 
estate of the deceased: ~~ - 

Held, that inasmuch as in the event of the adoption 
being established the sister would not under the 
Buddhist Law be entitled to any share in the estate, 
the Court would be justifiedin going into the ques- 
tion of adoption. [p. 737, col. 2. 

Under the Buddhist Law as regards the power to 
adopt, a woman whois divorced from her husband 
and has divided the joint property with him is in the 
same position as a single woman. [p, 738, col. 1] 

Anadoption is to a great extent a matter of inten- 
tion and where an attempted adoption bya married 
woman causes a divorce between her and her husband 
but the intention to adopt continues after the divorce 
and full effect is given to it, there is a good adoption 
without any formal declaration. [p. 738, col. 1. 


Mr. Ba Dun, for the Appellant. 
Mr. J. E. Lambert, for the Respondent. 


JUDGMENT.—The ‘present respondent 
Mi Ah Bon applied for Letters of Admi. 
nistration *o the estate of Chi Ma Pru, 
who died in May 1916. The present 
appellant Aung Ma ~“Khaing opposed 
the application, alleging that she waa an 
adopted daughter of the deceased. She is 
also the natural half niece of the deceased. 
Mi Ah Bon is the full sister of the deceased. 
Ma Khaing appeals from the order of the 
District Judge granting Letters of Administa- 
tion to Mi Ah Bon. 

Mr. Lambert for Mi Ab Bon contends 
upon the authority of Ma Tok v. Ma Thi :1) 
that Mi Ah Bon was entitled to Letters 
of Administration inasmuch as she was an 
admitted relation and the adoption of Ma 
Kbaing was in dispute; bnt that decision 
refers to the sase of an admitted heir and 
if the adoption of Ma Khaing in this oase is 
proved, Mi Ah Bon would not be an heir. 
She would not be a person entitled to 
Letters of Administration under sestion 23 
of the Probate and Administration Act, 
because she would not be entitled to any 
share in the estate. The District Judge 
has taken, we consider, a correct view of 
the oase sited. He took the evidence in 
support of the adoption which lasted a 
whole day, and then decided that it would 
be waste of time to take the evidence 
against the adoption, because if was shown 
that the deceased Chi Ma Pru adopted Ma . 


(1) 3 Ind. Cas. 719; 5 L. B, R, 78. 
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Khaing against the wish of her husband. 
In consequence of this adoption by Chi Ma 
Pru there was a divorcee between ber and 
her husband by mutual consent and a 
division of their property was made. The 
learned Judge was of opinion that a sole 
woman can adopt but that a married 
woman cannot adopt without the consent 
of her husband and that the adoption of 
Ma Khaing, at its inception being invalid, 
could not become valid after the divorce 
without some formal adoption or re-adoption 
in order to place her in the position of a 
child who had been adopted with a view 
to inherit. No authorities have been cited to 
show that a single woman cannot adopt. In 
the case of Ma Bu Lone v. Ma Mya Sin (2) 


it was taken for granted that a spinster 


sould adopt, Mr. May Oung in his work 
on Buddhist Law remarks that if is 
quite usual for widows to adopt. There 
is no reason in principle why a woman 
who is divorced from her husband and has 
divided the joint property with him should 
be in a different position as regards the 
power to adopt. It seems probable, as held 
by the District Judge in this case, that a 
married woman living with her husband 
cannot adopt without his consent, But an 
adoption is to a great extent a matter of 
intention and if Chi Ma Pru’s intention to 
adopt Ma Khaing continued after the 
divorce and full effect was then given 
to that intention, there would be a good 
adoption without any formal declaration. 
From the evidence, so faras it has been taken, 
it would appear that Chi Ma Pru’s intention 
was to adopt Ma Khaing; that such attempt- 
ed adoption was the cause of the divorce 
and that Chi Ma Pru’s intention continued 
after the divorce and that she gave effect 
to it, 

“The case is remanded in order that Mi 
Ah Bon may be allowed an opportunity 
of adducing evidence to show that Ma 
Khaing was not adopted; and the District 
Court will dispose of the application in ac- 
cordance with the above remarks. The costs 
of this appeal will abide the final result. 

Case remanded. 


(2) 14 Bur. L. R, 9. 


CALCUTTA HIGH COURT. 
AppEAL FROM ORIGINAL Ducese No, 52 
or 1916, 

January 16, 1917. 
Present:—Sir Lancelot Sanderson, ‘Kr,, Chief 
Justice, and Justice Sir Asutosh Mookerjee, KT. 

Tue BENGAL STONE COMPANY, Lo.— 
DeFENDANTS—APPELLANTS 
versus 


JOSEPH ISAAC JOSEPH HYAM 
AND ANOTHER —PLAINTIF¥S— RESPONDENTS, 

Contract Act (IX of 1872), 8. 15—~Coercion—Refusal 
to convey equity of redemption except on certain terms —~ 
Costs—-Discretion, ewercise of—Solicitor acting on his 
own behalf, costs of. 

A mortgagee, who refuses to reconvey the mort. 
gaged property to the mortgagor except on certain 
terms, cannot be said to be unlawfully detaining or 
threatening to detain any property within the mean- 
ing of section i6 of the Contract Act. [p. 740, col.@; 
p. 741, col. 1.) . 

The High Court is averse to interfere with 
the discretion ofa Judge on the question of costs, 
but the discretion must be exercised judicially. 
The ordinary ruleisthat a party who succecds 
upon a particular issue gets the costs of that issue, 
unless there is a good cause for depriving him of the 
costs of that issue and unless the issue’ in the case 
are so closely connected that they cannot be separated 
one from the other. [p. 741, col. 2.] 

A solicitor, who is a party to a suit and acts on his 
own behalf, is entitled to the same costs as if he had 
employed a solicitor, except in respect of items which 
the fact of his acting directly renders unnecessary, 
[p. 742, col. 2.] 

Appeal against the decree of Mr, Justice 


Imam, sitting on the Original Side. 


Messrs. Buckland and Surita, for the 
Appellants. 

Messrs. Ayamand 8. N. Ghose, for the 
Respondents. 


JUDGMENT, 

Sanverson, O. J.—This was an action 
brought by the plaintiffs for an account 
in respect of certain building transactions 
which were undertaken by the defendants 
for the plaintiffs, Mr. Hyam and Mr, 
Jones. Those building transactions were 
undertaken in pursuance of an agreement 
dated the 2lst of January 1909. It is 
not necessary for me for the purpose of 
this case to deal in any detail with the 
terms of that agreement. It is sufficient 
for me to state that the defendants, the 
Bengal Stone Company, Ld., were “to ereot 
two sets of premises, one in Park Street, 
and the other in Bow Bazar Street, and 
that they were not to be liable' to spend 
on all accounts more than a specified sum of 
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money, and the method of payment was 
that “ tbe owners (the plaintiffs in this case) 
should pay the Stone Company (the de- 
fendants) for all materials the actual sost 
price thereof plus all charges and expenses 
actually paid or incurred by the Stone 
Company in collecting and placing the same 
on site and also the actual cost of all 
labour smployed by the contractors in or 
about the erections of the buildings and 
of completing and equipping the same in 
terms of the agreement,’ There were pro- 
visions for the remuneration of their services 
in respect of supervision and other matters, 
and then the payment of a sum equal to 
ten per cent, on the aggregate amount of 
all the items specified in the said clause 
df the agreement was provided for. The 
buildings were completed, although not within 
the specified time. There was alsoa pro- 
vision in the agreement that a mortgage 
should be given by the owners of one of 
the premises to secure a sum of money 
which was eventually agreed uron 
Rs. 2,50,000. h 

Now, this action was brought, as I have 
said, primarily for an acconnt. When it 
same on for trial, there were really two 
main questions, first, the point raised by the 
defendents, that there had been an account 
stated between the plaintiffs and the defend- 
ants, and that consequently the plaintiffs 
were not entitled to an account ; and, second- 
ly, the point raised by the plaintiffs that 
a certain letter which was dated the 22nd 
of August 1911 was obtained from the plaint- 
iffs by the coercion of the defendants. That 
was a letter in these terms: 

“In consideration of the Bengal Stone 
Co., Ltd., this day reconveying and re- 
leasing the premises Nos. 294 and 295, Bow 
Bazar Street, mortgaged by us to the 
Bengal Stone Co., Ltd., we hereby admit and 
acknowledge that the said reconveyance and 
release only relates to the said premises 
Nos. 294 and 295, Bow Bazar Street, and 
we hereby undertake to pay the said Bengal 
Stone Co., Ltd., not later than the 3lst 
Desember 1911 any sum which may here- 
after be found to be due from us to the 
said Bengal Stone Co., Ltd., under or in 
sonnestion with the agreement dated the 
Zist January 1909 aud made bstween the 
said Bengal Stone Co., Ltd., of the one part 
and ourselves of the other part. We hereby 


‘erroneously or 


also agree to forego any and all claims that 
we may have had or have against you in 
respect of delays in completion of the build- 
ings at Park Street and Bow Bazar Street 
and will only make such corrections in your 
bills and accounts as we may find to be 
; excessively charged. All 
other items of the contract agreement dated 
2lst January 1909 to be considered as in 
force.” 

Now, those were the two main issues 
that were to be tried by the learned Judge, 
and I must say I am distressed to think 
that this action took no less than sixteen 
days in trial, . In my view, it should have 
been obvious, unless the learned Judge was 
satisfied that there had been an account 
stated between the parties, that there must 
be a reference for the purpose of an account 
to be taken between the parties, and how the 
case which (with the exception of one or 
two subsidiary matters the facts relating to 
which lay ina small compass) was limited 
to these two questions, first, whether there had 
been an account stated, and secondly, whether 
the letter of the 22nd of August 1911 had 
been obtained by scersion, could have taken 
sixteen days for trial, is certainly beyond 
my comprehension. . 

Now, with regard to the first point, the 
learned Judge has found that there was 
not an account stated. We have heard the 
arguments on the one side as well as on 
the other, we have read the learned Judge’s 
judgment, and the facts to which he re- 
ferred, and have heard the facts put forward 
by the learned Counsel for the defendants 
and I think, even assuming the fasts which 
he has stated, that there was not an account 
stated bet*xeen the parties : and, for this 
reason we did not think it necassary for 
him to go through the evidence as he had 
offered to do, 

With regard to the other point, we agree 
with the learned Judge that the letter -of 
the 22nd of August 1911 was not obtained 
by soercion. The section upon which this 
matter depends is section 15 of the Indian 
Contract Act. In order to understand that 
section, if is necessary to refer to sections 
13 and 14. Section 13 says: “ Two or more, 
persons are said to consent when they agree 
upon the same thing in the same sense. ” 
Section 14 says: “Consent is said to be 
free when it is not caused by—~(1) soercion, 
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as defined in section 15, or (2) undue in- 
fluence, as defined in section 16, or (3) fraud, 
as defined in section 17, or (4) misrepresenta- 
tion, as defined in section 18, or (5) 
mistake, subject to the provisions of sections 
20, 21 and 22.” The only sub-section of 
section 14 which can be said to apply to 
this case is sub-section (1), namely: ‘ Coer- 
cion, as defined in section 15.” Section 15 
says: Coercion is the committing, or threaten- 
ing, to commit, any act forbidden by the 
Indian Penal Code, or the unlawful detain- 
ing, or threatening to detain, any property, 
to the prejudice of any person whatever, 
with the intention of causing any person to 
enter into an agreement.” It is admitted 
that the present ease does not some within 
the meaning of the first part of that seotion, 
namely, the committing, or threatening to 
commit, any ast forbidden by the Indian 
Penal Oode.” But it is said that what 
happened in this oase, to which I will 
refer more in detail directly, brings the 
matter within the words ‘unlawfully detain- 
ing, or threatening to detain, any property, 
to the prejudice of any person whatever, 
with the intention of causing any person 
to enter into an agreement,” What happen- 
ed in this case was this: shortly stated, 
Mr. Hyam and Mr. Jones had mortgaged 
this property at Bow Bazar Street to tke 
defendants for Rs. 2,50,000. Mr. Hyam 
was anxicous—Mr. Jones was away and 
‘Mr. Hyam was acting on behalf of Mr. 
Jones—to sell the premises, and apparently 
he gota purchaser, but he was not avery 
willing purchaser, and it was necessary 
for him to get the equity of redemption 
sonveyed to him by the mortgagees, There 
was a discussion first of all as to whe- 
ther Mr. Hyam would give a promissory 
note —I ought to have said that the defend- 
ants were alleging that the total of their 
bills would amount to a considerable sum 
above Rs. 2,50,009. He was unwilling to 
give the promissory note. Then an arrange- 
ment was come to whereby Mr. Hyam 
agreed to pay over the balance of the 
purchase-money, after deducting the amount 
whioh would be required for the first mort- 
gage of the property, and also a sum of 
Rs. 4,000 ss brokerage. It would leave 
about Rs. 2,80,,00 and he agreed to pay 
over that. Now, he alleges that that 
discussion amounted to “a threatening to 


4“ 


detain any property to the prejudice of 
any person with the intention of causing 
any person to enter into an agreement.” 
The property which Mr. Hyam, the learned 
Counsel who argued the case on behalf of 
the respondents, relied upon was the 
equity of redemption; and, he said that 
the defendants threatened to detain the 
equity of redemption and there was an 
“unlawful detaining or threatening to 
detain,’ inasmuch as the defendants «ere 
refusing to convey the equity of redemp- 
tion unless they were paid more than the 
sum secured by the mortgage. In my judg- 
ment, that was not unlawfully detaining 
or threatening to detain any property, within 
the meaning of section 15. 

With regard to the law of duresa in Bng- 
land, it is well known that that was limited, 
and no doubt for very good reasons limit- 
ed, to the duress of person, and I may 
quote the following passage whieh I find 
stated in a sonvenient form at page 351 
of the Third Edition of Leake on Contract, 
‘“Duress may also consist of threats of personal 
violence. Bat the fear must concern the 
safety of the person of a man; and not 
his house or goods, because he may resover 
the same, or damages to the value, with- 
out any corporal hurt. Again, if the fear 
do concern the person, yet it must not 
be a vain fear; but such as may befall 
a constant man. Fear of imprisonment is 
sufficient, for the law has spesial regard 
to the safety and liberty of a man,” 
(that is a quotation from Co. Lit. 2536). 
Apparently, when the Legislature was son- 
sidering this matter for the purpose of 
applying the law to India, they thought 
it right to extend itand not to limit the 
law of coercion to a coercion of a man’s 
person bat extended it beyond the law 
of England to unlawfully detaining or 
threatening to detain any property. I ask 
myself, can it ever have been intended to 
apply it to such a ‘transaction as has occurred 
in this case? Can it be said that when a 
person who has refused to convey the equity 
of redemption except on certain terms has 
unlawfully detained or threatened to detain 
any property within the meaning of section 
15 of the Indian Contract Act. aving 
regard to the ordinary meaning of the 
English language, I have no hesitation in 
saying that the refusal to convey the equity 
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of redemption, except on certain terms, did 
not come within the meaning of section 
15. I think that the learned Judge was 
right in saying that what took plase in 
this ease did not amount to coercion. 
Therefore, I think that the plaintiffs’ 
cross-objection upon the question of coercion 
fails. 

Then Mr. Hyam for the plaintiffs raised 
two other points which I may describe 
as less important points The first one 
was that the learned Judge was wrong 
in finding that the defendants were 
not bound to sbarge the rates of labour 
which were specified by the letter of the 
2°nd of December 1908. I think that 
the learned Judge was right. That letter, 
as I have said, was written on the 22nd 
December 1908, and the contract was 
not made until the 2ist of January 1909. 
I haye read the slause which relates to 
the rate of labour, I read it again to make 
my meaning clear. “The owners should 
pay also the actual sost of all labour 
employed by the contractors in or about 
the erections of the buildings and of com- 
pleting and equipping the same in terms 
of this agreement.” In my judgment that 
is a clause which governs this matter, 
inasmuch as it was made subsequently to 
the 22nd of Desember 1903; I do not 
think it is possible for us -to say that it 
was implied that the rates of labour speci- 
fied in the letter of the 22nd of December 
were to be incorporated in the contrast. 
Tf it had been so intended, one would hava 
expected the contract to contain some such 
words as these ‘that the owners should pay 
also the actual cost of all labour, having 
regard to the rates of laboar which had 
been agreed upon between the parties on the 
22nd of December 1908.” 

The other point was that the learned Judge 
misunderstood the evidence with regard to 
the steam-plant. What he says is this: 
“Tn respect of the steam-plants I 
accept the version put forward by the 
defendant Company, and I hold that they 
are entitled to charge the plaintiffs 
Rs. 150 per plant per month for the actual 
period dying which the steam-plants were 
working on the sites.” We have been re- 
ferred to the evidence. In my judgment 
there was sufficient evidence on which the 
learned Judge could arrive at that conclu- 


sion, and I see no reason for interfering 
with his decision upon a question of fast 
in that respect. That disposes of the main 
points that were raised in this appeal. As 
I have already said, it must have been 
obvious from the beginning of the case, as 
it was obvious from the beginning of the 
appeal, that the matter must ultimately go 
to reference: and, the result is that the 
matter must now goto the Official Referee, 
unless the parties agree upon some other 
person who can take an account quicker 
and more expeditiously : and, after consider- 
ing the arguments on both sides, I think 
that the learned Judge was right in the 
form of the order by which he directed 
it. It has been read by Mr. Buckland at 
my request, and I do not propose to read it 
again. I do not think that the form of the 
order as to the account ought to be interfered 
with at all, 

Then comes the question of costs. The 
learned Judge made an order as to the 
sosts in these terms: “It is further ordered 
and decreed the defendant Oompany do 
pay to the plaintiffs their costs of this suit 
upto and including this decree to be taxed 
by the Taxing Officer of this Court under 
the heading ‘Class 2 ordinary causes.’ ” In my 
judgment that was not a correct direction 
as regards the costs. There was a clear 
and distinct issue raised by the plaintiffs 
that the letter of the 22nd of December 
1911 had been cbhtained by the coercion 
of the defendants. The learned Judge has 
not given any direction as to the costs of 
that issue: and, although the plaintiffs 
failed upon that issue, he has given the 
plaintiffs the costs of the whole trial of 
the astion. Now, it is quite true that 
this Court is most averse to interfere with 
the discretion of a learned Judge upon the 
question of costs. But the discretion of 
the learned Judge upon the question of 
costs has to be exercised judicially, and 
the ordinary rule is that a party who 
succeeds upon a particular issue gets the 
costs of that issue, unless there is a good 
cause for depriving him of the costs of 
that issue and unless the issues in the 
case are so closely connected that they 
cannot be separated one from the other. 
That is not the case here: It was a quite 
slear- and distinct issue in this case, quite 
apart from the rest of the case. 1 have 
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asked myself what good cause there was 
for depriving the defendants of the costs 
of that issue. I find none. ‘Therefore, I 
think the learned Judge was not right in 
the exercise of his discretion in depriving 
the defendants of the costs of that issue 
without a good cause. In my judgment, 
the defendants ought to have the costs of 
the issue relating to the question whether 
the letter of the 22nd of August 1911 wasob- 
tained by coercion. But it would be difficult 
in view of the protracted nature of the 
trial, as pointed out by Mr. Hyam, the 
learned Counsel for the plaintiffs, for the 
Taxing Offiser at this stage, without going 
into the matter at length and putting the 
parties to a considerable expense, to come 
to a satisfactory sonclusion as to what 
costs should be allocated to the issue of 
eoercion, and I think we shall be doing 
substantial justice if we direct that one- 
third of the sosts of this suit ought to be 
allocated to the issue of coercion and two- 
thirds of the costs ought to be allocated 
to the other issues. 

Therefore, as regards the costs of the 
suit, I think the plaintiff ought to have 
two-thirds of the costs of the suit and 
the defendants ought to have one-third; and, 
the costs ought to be taxed upon that basis, 
for the reason that the defendants have 
succeeded on ihe issue of coercion and the 


plaintifs have succeeded upon the issue 
whether there was an account stated. 
As regards the costs of this appeal, I 


think that each party ought to bear his 
own costs, for the reason that the plaintiffs 
have failed in part and the defendants 
have also failed in part and both the 
defendants and the plaintiffs have succeeded 
to some extent. 

As regards the costs of the reference, 
those costs will be in the discretion of 
the Official Referee or the person who 
takes the reference. 

As regards the last point taken by Mr, 
Buokland on behalf of the defendants, 
mainly that there ought to be a special 
direction as regards the costs of Mr, 
Jones, the point is this:—It appears that 
Mr, Jones is a solicitor, and that at one 
time he was inpartnership with Mr. Mitter, 
carrying on business under the name of 
“Jones & Co.; Mr, Mitter died early in these 
proceedings, it is said before the affidavit 


of documents was put in. Therefore, sub“ 
stantially, we may say that Mr. Jones 
was acting as solicitor in this case on be- 
half of the plaintiffs. The question is whether 
we ought to givea direction to the Taxing 
Officer to tax the costs upon the principle 
of the rule which is laid down in the 
ease of London Scottish Benefit Society 
v. Chorley (1). That was an action brought 
against the solicitors for money not ac- 
counted for. The learned Judge, Sir 
William Brett, Master of the Rolls, 
said this: ‘It is true, however, to say 
that the costs of a solicitor appearing 
in person must be taxed differently from 
those of an ordinary litigant appearing by 
a solicitor, The unsuccessful adversary of 
a solicitor appearing in person cannot be 
charged for what does not exist, he cannot be 
charged for the solicitor consulting himself 
or instructing himself or attending upon hit- 
self, The trus rule seems to be that when a 
solicitor brings or defends an action in person, 
he is entitled to the same costs as an ordinary 
litigant appearing in person, subject to 
this restriction, that no sosts which are 
really unnecessary can be recovered. Of 
this kind are the costs of instruotions 
and attendances.” The report says “an 
ordinary litigant appearing in person”, 
which is a mistake as appears from the 
title of errata and should read by an 
ordinary litigant appearing by a solicitor. 
The rule laid down by this case and 
affirmed in Tolputt v. Mole (2) ig 
that the solicitor is entitled to the same 
costs as if he had employed a solicitor, 
except in respect of items which the 
fact of his acting directly rendered un- 
necessary. We propose to give a direction 
to the Taxing Officer that he should tax 
the costs of Mr. Jones upon the principle 
laid down in that oase. 

We think that the costs of the paper-book 
in the appeal should be equally divided 
between the parties in this case. 

MOKERJEE, J.—I agree. 

Decree varied, 


(1) (1884) 13 Q, 
R. 


1 K, B. 826; 80 L. J. K. B. 686; 104 L. 
T, 148; 55 S. J, 293, 


. D. 872; 53 L.J. Q. B. 551; 61 
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Seconp Civin Appeat No. 686 or 1917. 
December 5, 1917, 
Present: —Mr. Justice Seshagiri Aiyar and 
Mr. Justice Napier. 
AVARAN MARAKARAKATH KIZHBK. 
KEKATH KOMALUKOTLL ano ANOTHER-—- 
PLAINTIFSS—APPELLANTS 
VETSUS 
PULIKALAKATH PUTHIAKATH 
MUHAMAD alkas AHAMMAD AND OTHERS 


-— Di FENDANTS— RESPONDENTS. 

Transfer of Property Act (IV of 1882), s. 111 (g)— 
Landlord and tenani—Agriculiural lease—Disclaimer 
of landlord’s title, what amounts to—Forfeiture of 
tenancy——Lease for life or for term, whether determined 
by disclaimer—Relief against forfeiture—Power of 
Court—‘Renownce’, meaning of. 

The principles of section 111 (g) of the Transfer 
of Property Act apply to agricultural leases, though 
they are not covered by the enactment [p. 7438,col. 2.) 


å mere allegation of title by a tenant which does 
not amount to repudiation of the landlord's title, 
cannot work forfeiture of the tenancy.(p. 74f, col, 2.) 

Where the defendant, who was plaintiff’s tenant 


for life, in a dooument whereunder he assigned cir. ` 


tain properties which belonged to him in jenm, describ. 
ed certain other properties as his jenm, and the 
landlord sought to recover these latter properties 
which were comprised in his lease on the ground that 
his title was repudiated: 

Held, that as the assertion was not addressed to the 
landlord or followed up by a transfer of that particu. 
lar property to a third party, but was only an 
incidental reference in a document intended to convey 
some other property, it was not enough to constitute 
a disclaimer of title. [p. 744, col. 2 ] 

Per Seshagiri Aiyar, J—Where there is a disclaimer 
of the landlord’s title by the tenant, it will work a 
forfeiture of the tenancy even though the lease is 
for life or for a term. [p. 744, col. 1.) 

Abbakka Shettht v. Seshamma, 25 Ind. Cas. 944; 
(1914) M. W. N. 915; 16 M. L. T. 442, doubted. 

If there is a denial of title, Courts have no power 
to relieve against forfeiture, In such a case, the 
tenant must prove, in order to obtair relief from 
Court, that the denial was occasioned by the fraud, 
mistake or accident of the landlord and that the 
tenant himself was neither careless nor negligent. į p. 
744, col. 2.] 

The expression ‘renounce’ connotes that some act 
is dene to the knowledge of the landlord which is 
calculated to convey to him the impression that the 
tenant repudiates his title. [p. 744, col, 2.] 

Per Napier, J.—Where there is no statutory pro- 
vision determining particular relations between 
landlords and tenants in India, resort may be had to 
the principles of the English Law of Real Property, 
bearing in mind the difference in the origin of tenures 
and the conditions peculiar to land tenures in India, 
[p. 745, col. 2.] 

The worgs ‘repudiation’ and ‘renunciation’ require 
something a great deal stronger than a mere asser- 
tion not communicated to the landlord, Though a 
hard and fast rule cannot be laid down, a very good 
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test to apply would be, whether the assertion would 
operateas a starting point for adverse possession 
against the landlord. [p, 746, col, 2; p. 747, col. 1] * 


Second appeal against the decree of the 
Court of the Subordinate Judge, South Mala- 
bar at Calicut, in Appeal Suit No. 130 of 
1916, preferred against the decree of the 
Court of the District Munsif, Parpanangadi, in 
Original Suit No. 3 of 1915. 

Mr. T, Kutitkrishna Menon, for the Appel- 
lants. 

Mr. K. P. Govinda Menon, for the Re- 
spondents. i 

JUDGMENT. 

SESHAGIRI AlYAR, J.—This is a suit for 
ejectment by a landlord, onthe ground that 
the tenant has forfeited his right by his 
denying the title of the plaintiff. The Dis- 
trict Munsif held that the act complained of 
did amount toa disclaimer of the landlord’s 
title and decreed possession. On appeal the 
Subordinate Judge agreed with the District 
Munsif that there was a disclaimer but 
held that as the lease was granted for the 
lifetime of the lessee, the disclaimer had 
not the effect of putting an end to the 
tenancy and that the suit was premature. 
He dismissed the suit upon that ground. 

There are two questions for consideration 
in this second appeal. The first is, was 
there a disclaimer of title, secondly, whether 
the tenant has not forfeited the tenancy, as the 
lease was for the lifetime of the tenant 
although he did deny the landlord’s title. . I 
shall dispose of the second point first. he 

The cases quoted bythe Subordinate Judge 
have not much bearing upon this second’ 
question. I fail to see why the denial of 
title during the continuance of the period 
of tenancy should not work a forfeiture of 
the right. The Transfer of Property Act 
no doubt has no application in terms to 
this tenancy, which is an agricultural one, 


But the principle of section 111, clause 
(g), is applicable to this case. Under tha 
second sub-section of that olause it is 


enacted that the lessee renounces his character. 
as such by setting up the title of a third 
person or by claiming title for himself. Mr, 
Justice Sadasive Aiyarin Abbakka Shetthi y, 
Seshamma (1) points out that under the Com: 
mon Law of India, a favourable construction 
should be placed upon the conduct of thé. 


(1) 25 Ind, Cas. 944; (1914) M, W. N. 915; 16 M. In * 
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tenant before he is adjudged to have forfeited 
his tenancy. I am prepared to accept 
this view in dealing with agricultural 
leases, but I can seeno justification for the 
view taken by the Subordinate Judge that 
leases for a term will enure for the full 
length of if notwithstanding the denial 
of title by the tenant. Therefore, if I come 
to the conclusion that there has been a 
disclaimer of title by the tenant, I would 
take a different view of the case. I sug- 
gested in the course of the argument that even 
af there was a disclaimer, Courts may have 
power to relieve tenants from forfeiture. 
Many authorities were not sited on the 
question at the bar, but, on considering the 
matter ‘fully, I am not satisfied that, if there 
is a denial of title, there is power in the 
Courts to relieve against forfeiture. Under 
the English Law there are at present still 
classes of oases: which ean be relieved 
against (a) for non-payment of rent ; the 
Common Law Procedure Acts of 59 and 
"60 and section 4 of the Conveyansing Act of 
92 provide for relief, (b) in cases of breaches 
of other conditions and covenants the Con- 
veyancing Acts of °91 and 992 declare 
principles on which relief can be granted. 
No doubtit is pointed out in Barrow v. Isaacs 
(2) that these various enactmants. have 
not exhausted the equitable jurisdiction 
of the High Court to relieve a 
defaulting tenant from forfeiture. Lord 
Esher in that case says that in cases which 
are not provided for by the Legislature, 
equity will come to the aid of the party only 
in three cases, viz., fraud, accident or mistake, 
Then he proceeds to say that even if any 
of these elements are found, there will be 
no relief if the tenant had. acted with 
great carelessness or negligently. The learned 
Master of the Rolls does not refer to the case 
of denial of title as one of the relieveable 
cases, and I have not been able to find any 
authority in which relief was granted by 
Courts where the tenant had denied the 
landlord’s title. Mr. Justice Sadasiva Aiyar, 
in the case to which I already referred, 
seems inclined to the view that all cases 
of forfeiture can be relieved against. Even 
accepting this broad proposition as being 
especially applicable to Indian conditions, 


(2) (1891) 1 Q. B. 417; 60 L. J. Q. B. 179; 64 D. T. 
686; 39 W.R. 338; 55 J. P. 517, 
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1 would require that, where there has 
been a denial of title, the tenant must 
prove, in the language of Lord Esher, 
that that denial was occasioned by the 
fraud, mistake or accident of the landlord 
and that the tenant himself was neither 
careless nor negligent. Inthe present case 
no attempt has been made to prove that 
the tenant has been misled. Therefore, I 
am driven to the conelusion that, if there 
had been a disclaimer of title, I would have 
desreed possession. 

But Iam not satished that the Courts 
below are right in holding that there isa 
disclaimer of title. The disclaimer is said to 
be contained in Exhibit J. That is an assign- 
ment of jenm right by the defendant to a 
third party in respect of properties which 
undoubtedly belong in jenm to the deferl- 
ant. In the course of describing the 
properties assigned and in excluding sertain 
properties from the deed of assignment, the 
defendant says that the excluded property 
belongs to him in jenm. It is true there 
is in this case an assertion of jenm right 
in respect of property now sought to be 
recovered, bat the assertion is not address- 
ed to the landlord, nor is that assertion 
followed up by transferring the particular 
property to a third party. There is no 
surrender of possession to a person claiming 
adversely to the jenm. Jt is only an 
incidental statement in «a document which 
was intended to convey some other property. 
The question now is whether this incidental 
reference can amount toa denial of title. 
In the Transfer of Property Ast the 
language is, ‘in case the lessee renounces his 
character as such by setting up title of a 
third person or by slaiming title in himself.’ 
In this sase he did not set up the title of 
a third person nor did he renounce his 
character as tenant. In ordinary parlance 
the expression ‘renounce’ would connote that 
some act is done to the knowledge of the land- 
lord which was caleulated to convey to him 
the impression that the tenant repudiated his 
title, The English authorities to which I 
shall presently refer seem to bear out the 
view that a casual reference like the present 
one will not have the effect of renunciation 
of title. As was pointed ou$ in Prag 
Narain v. Kadir Baksh (3), the denial 


(3, 18 Tod. Cas. 728; 86 A. 145; IL A. L. J. 115, 
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must be unequivocal and some act tending 
to the giving up of the relationship of 
tenant must have been committed. The 
authorities in England are to the same effect. 
In Doe d. Graves y. Wells (4) Lord Denman, 
G. J., seems to suggest that there must be 
a betrayal of the landlord’s interest and 
that the landlord should be placed in a 
worse condition, before he can insist upon 
forfeiting the tenant’s lease. In Doe d. 
Dillon v. Parker (5) it was held that a 
payment toa third person was not suffi- 
sient to pntanend to the tenant’s lease. 
Doe d. Gray vy. Stanton (6), Doe d. Pitt- 
man vy. Sutton (7), Doe d. Wilhams v. 
Cooper (8) may be quoted in support of 
the same view. In Mr. Williams’ Book on 
Ejectment (2nd Edition), page 56, the law 
ig thus stated: ‘In ander to constitute a 
disclaimer something must be done by the 
tenant which amounts to a direct repudiation 
of the relationship of landlord and is neses- 
sarily inconsistent with that relationship.’ 
In Woodfall on Landlord and Tenant, the 
statement is: “In order to make either a 
verbal or written disclaimer sufficient it must 
amount to a direot repudiation of the 
relationship of landlord and tenant, or toa 
distinct claim to hold possession of the estate 
upon a ground wholly inconsistent with 
that relation, whish by necessary implica- 
tion is a repudiation of it.” The same pro- 
position is stated in Cole on Ejectment also, 
page 41. In my opinion, the collateral 
reference in a document intended to sonvey 
some other property is not enough to con- 
stitute a disclaimer of title. The principle 
is well settled that a tenant cannot acquire 
title by prescription against his landlord so 
long as he does not, to the knowledge of 
the landlord, repudiate the tenancy under 
which he held possession. Consequently the 
statement in a document executed to a 
third party cannot ordinarily have the effect 
of starting adverse possession in favour of 
the tenant. The landlord, therefore, is not 
put ina worse position than he was when 


(4) (1889) 10 Ad. & E. 427; 2 P. & D. 396; 8 L.J. 

. B. 265; 3 Jur 820; 118 E. R. 162: 50 R., R. 478. 

(5) (1820) Gow. 180; 21 R. R. 827, 

(6) (1886) 1 M. & W.695;1 Tyr. & Gr. 1065; 2 Gale 
154; 5 L. J. Ex. 253; 46 R B. 464,150 E. R. 614. 

(7) (1841) 9 Car. & P. 706; 62 R. R. 763. 

(8) (1840) 1 Man. & G. 185; 1 Scott. N. R, 36; 9 
L. d. Č, P. 229; 133 E. R, 278; 56 R. R. 318, 
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he let the property to the defendant. I, 
therefore, hold that there has been no denial 
of title. I would dismiss the second appeal. 
But having regard to the sonduot of the 
defendant I do not think he is entitled to any 
sosts in this Court. 

NAPIER, J.— T' wo questions have been raised 
in this second appeal, the first, whether 
the alleged denial of title by the defend- 
ant operates to terminate his interest in 
the land, and the second, whether if there 
is a forfeiture, the Courts have power to 
relieve against it. The first question only 
has been considered by the lower Appellate 
Court, and the view taken by the learned 
Judge on his reading of some decisions 
of this Court is that no denial of title 
by a person in the position of the defendant 
could have that operation. I agree with 
the appellant that the learned Judge has 
misappresiated the effect of those decisions, 
But that does not dispose of the question. 

It must be premised that there is no 
statutory law under whish a denial of 
title by an agrioultural lessee acts as a 
forfeiture. It is argued, and the argument is 
founded on several decisions of this Court, 
that the anology of the Transfer of Property 
Act should be applied, although such leases 
are specifically exempted. I have, speaking 
for myself, pointed ont in another case the 
danger of this method and, where statutory 
provision is absent, have preferred to seek 
another basis, namely, the English law of 
property. In doing so, we should, in my 
opinion, always bear in mind the difference 
in the origin of tenures and also the con- 
ditions pecnular to land tenures in this 
country. 

I entirely agree with my learned brother 
that the only denial which we have to 
consider in this oase is that contained in 
Exhibit J, and this denial is certainly 
not made in any transaction dealing with the 
property, the subject of this suit, and is 
not addressed to the landlord. That is the 
state of facts as to the denial. The tenanoy 
in question arises in a rather peculiar 
manner. Claims were made to this pro- 
perty and other properties by the plaintiff 
and the defendant and the suit | ensued. 
Their respective rights were settled by a 
razinama decree, under which this property. 

“to be held by the 2nd and 3rd defend- 
is until the death of both of them on 
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Verumpattom right under the plaintiff with- 
out being surrendered.” The defendants 
should pay arental of Rs. 2 per year, and 
on the death of the defendants, the Paramba 
should be taken possession of by ithe 
plaintiff or her representatives. The result 
of this decree was to create the relationship 
of landlord and tenant between the plaintiff 
and the defendants, the tenancy being one 
for joint lives of the defendants. The 
defendants have certainly, in Exhibit J., 
declared that they held the property in 
jenmi rights, but they have not granted 
any lease inconsistent with their life tenure, 
nor have they repudiated that tenure 
directly to the landlord. 

Ib appears from an examination of the 
English oases that forfeiture for denial 
of title ig based on two different princi- 
ples when applied to two different classes of 
tenancies. The first is with regard to tenan- 
oies from year to year. In Doe d, Graves v. 
Wells (4), Denman, ©. J., points out that 
with regard to tenures froin year to year 
the words ‘forfeiture’ and disclaimer’ are 
wrongly applied and that where a landlord 
brings an action to recover possession from 
such a tentant, the evidence of a disclaimer 
of the lIsndlord’s title by the tenant is 
evidence of the determination of the will 
of both parties, by which the duration of 
the tenancy, from its particular nature, 
was limited; and, viewed in this light, he 
held that a verbal assertion that the fee 
was in the tenant even though made to 
the landlord's agent, was not a sufficient 
indication of the desire of the tenant to 
put an end to the tenancy, in that mere 
words could not operate to affect an interest 
in law. 

The origin of the doctrine as applying 
to tenancies not terminable at will is to 
be found in 3 Bacon’s Abridgment, page 
196, Estate for Life and Occupancy— an- 
athe way of forfeiture in a Court of Record 
is, by claiming a greater estate than he 
had by the feudal donation, or by affirming 
the reversion to be in any other person 
than his lord. This seems to be grounded 
on a rule in the old feudal law, that if 
a vassal denied that he held the feud of 
his lord, and it was proved against him, 
auch denial was a forfeiture.’ And then 


. some the words explaining the limitation 


‘of this dostrine— But, as by the feudal 
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law, the vassal was to be convicted of this 
denial, so in our law those acts which 
plainly amount to a denial must bedone in 
a Court of Record, to make them a 
forfeiture; for such act of denial appearing 
on record is equivalent and equally con- 
clusive as a conviction upon solemn 
trial; and all other denials, that might 
be used by the great lords for trepanning 
their tenants and for a pretense to seize 
their estates, by our law were re- 
jested, for such convictions might be 
made by such great lords where there was 
no just cause; but the denial of the tenure 
upon record sould never be counterfeit, or 
be abused to any injustice; and, therefore, 
this notorious and solemn ast of the tenant 
was retained as a just cause of forfeiture 
by our law.” That is the origin of the 
dostrine of forfeiture by denial; and it is 
hardly necessary to point ont how un- 
equivocal and direat denial must be to come 
within the mischief of this doctrine, 

‘The modern application of this dostrine 

o be found stated in Woodfall’s Law 
of Landlord and Tenant, 19th Edition, page 
“In order to make either a verbal or 
written disclaimer sufficient, ib must amount 
to a direct repudiation of the relation of 
landlord and tenant or to a distinct claim 
to hold possession of the estate upon a 
ground wholly inconsistent with that rela- 
tion, which, by necessary implication, is 
a repudiation’ of it,” This statement of 
the law is taken word for word from the 
judgment of the Court of Exchequer in 
Doe d. Gray v. Stanion (6) and was quoted 
as the basis of his judgment by a very 
oo Judge Fry, J., in Vivian v. Moat 

It is olear, therefore, that a mere al- 
legation of title which does nct amount to 
repudiation cannot work forfeitare, and it 
is to be noted that in the Transfer of 
Property Act, this distinction has evidently 
been borne in mind, for the only disclaimers 
which operate andor ‘section 111, clause 
(g), are in cases where ‘the lessee re- 
nounces his character as such by setting up 
a title in a third person or by claiming 
title in himself.’ It seems to me that 
both the words repudiation and renunciation 
require something a great deal stronger 


(9) (1881) 16 Ch. D. 730; 601, J. Oh, 331; 44 D.T. 
210; 29 W, R. 504, 


Vol. XLV] 


INDIAN CASES, 


747 


MINA KUMARI SAHBBA V, ICHAMOYEE CBOWDHURANI. 


than a mere assertion not communicated to 
the landlord, It is impossible to lay down 
a hard and fast rule; but, tomy mind, -a 
very good test to apply would be, whether 
the assertion would operate as a starting 
point for adverse possession against the land- 
lord [vide Doed. Foster v. Williams (10), where 
Lord Mansfield applies this test]; and 
viewed in this light the assertion will not 
=- oome within its mischief, 

I am, therefore, of opinion that there 
was no denial of the title within the mis- 
chief of the dostrine. That being my 
conclusion on the first question, I do not 
think it necessary to enter into a con- 
sideration of the other point, whether a 
forfeiture for denial of title can be relieved 
against. I agree with the result of my 
learned brother’s judgment. 

Appeal dismissed. 

M. C. P, 


(10) (1777) 2 Cowp. 621 ‘at p. 622; 98 E. R. 1278, 


CALCUTTA HIGH COURT. 
ÅPPEALS FROM AppeLLATE Decrees Nos. 2651, 
2334 To 2897 or 1915, 
March 13, 1918, 

Present:——Mr. Justice Richardson and 
Mr. Justice Walmsley. 

Rani MINA KUMARI SAHEBA— 
PLAINTIFE——ÅPPELLANT 


VETSUS 
ICHAMOYEE CHOWDHURANI anp 


OTHERS — DEFENDANTS— RESPONDENTS., 

Custom—Landlord and tenant-~Occupancy holding, 
custom of transferability subject to payment of nazar 
—Hssentials of the custom-—Nazar, tender of, whether 
necessary for validity of transfer. 

In order to establish a custom of transferability of 
an occupancy holding subject to the payment of a cus- 
tomary nazar, the evidence must show that the 
landlord is bound to recognise the transfer when 
nazar of the amount or at the rate determined by 
custom is tendered to him. [p. 748, col. 2; 749, col. 1.] 

An alleged custom of transferability of an ocou- 
pancy holding on payment of a nazar which leaves 
the amount or rate of the nazar indefinite is void for 
uncertainty, for no one knows what the tenant has 
to pay by way of nazar and the landlord can demand 
what he pleases and refuse his consent unless he is 
satisfied, [p. 749, cols, 1 & 2.) 


Where there is a custom of transferability of an 
occupancy holding on payment of a customary rate of 
nazar, which the landlord is bound to accept, the 
transferee has no title under the custom until he has 
paid or tendered nazar at that rate, [p. 749, col. 2.] 


Appeals against the decrees of the 
District Judge, Birbhum, dated the 29th of 
June 1915, affirming those of the Munsif, 
Additional Court, Rampurhat, dated the 
18th of March 1914, 

FACTS appear from the judgment. 

Babu Bipin Behari Ghose (with him Babu 
Urukramdas Ohakrabarty), for the Appellant, 
— There are authorities to show that when 
transfers are recognised by the landlord on 
payment of nazars, the custom of transfer- 
ability is disproved. 

The finding of the learned Judge is 
sufficient to give a decree for ejectment, 
because the holding is found notto be 
transferable by custom without the consent 
of the landlord and his finding is not 
sufficient to show that there was a custom 
that the holding was transferable by 
custom. If the Zemindar has to be paid a 
nazar for making a transfer legal, that is 
enough to show that the transfer is not 
valid without the landlord’s consent. Pay. 
ment ofa nazar to the landlord and the 
acceptance of it by him do not establish a 
custom of transferability of a non-transfer- 
able occupancy holding without the land- 
lord’s consent. Refered to Maharaia Radha 


Kishore Manikya Bahadur vy. Sreemutiy 
Ananda Pria (1), Srimutty Tibo Sundari 
. Ghose v. Haj Mahan Guho (2), Bhogirat 


Chandra Mondal v. Sital Ohandra Sarkar 
(3). Where a landlord accepts nazar that 
shows that the landlord recognises the 
transfer and gives his consent. Again in 
this case no nazar was paid nor even ten- 
dered, so even assuming that there was a 
custom of transferability on payment of a 
nazar, the transferee cannot slaim any right as 
he did not pay or tender the customary nazar, 

In Edward Dalgliesh v. Sheikh Gozaffar 
Hossin (4) it is held that transfers 
must be made with the knowledge of the 
landlord, though without his consent and 
wish, in order to establish the custom 
of transferability. 


(1) SC. W. N. 235, 

(2) 8 C. W., N. 214. 

(3) 17 Ind. Cas. 15; 16 0, W. N. 935, 
(4) 3 C, W. N, 2l, 
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The mere fact that a nazar ia to be 
paid in order to get the consent of the 
landlord is not evidence to show that there 
was a custom of transferability without the 
landlord’s consent on payment of the 
nazar, It must be proved that there was 
a customary rate of nazar on payment 
of which the landlerd was bound to recognise 
the transfer and also that, that nazar at 
that rate was legally offered. 

Babu Ram Chandra Mojumdar (with him 
Babu Gauranga Nath Banerjee), for the Re- 
spordents.—The present cases are concluded 
by the findings of fact. With reference to the 
contention that a new case was made by 
both the Courts, I sumbit my learned 
friend has no such grievance. By referring 
to the issues we find that in the written 
statement the words used are..,... (customary 
nazar). This was not challenged and 
this shows there was such a custom. 
This point was not at all raised in the 
‘lower Courts, so itis now too late to put 
forward this objection. Secondly, I submit 
the question as to whether the customary 
nazar was paid does not arise in the present 


ease, which depends on the pleadings in which . 


the whole question was whether there was 
any custom of transferability by payment 
of a nazar and the whole case depends 
on the solution of this question. The 
finding is that jotes were sə transferable 
and this concluded the suit. The following 
distinstions are to be made with regard to 
the reported cases:— 

(1) It is one thing to say that the land- 
lord recognises a transfer on receipt of a 
nazar. Here the landlord has _ discretion, 
he may or may not accept the nazar. 

(2) It is another thing to say that when 
a customary nazar is paid, the Zemindar 
is bound to recognise; and here the land- 
lord has no discretion. 

In Maharaja Radha Kishore Manikya 
‘Bahadur v. Sreemutty Ananda Pria (1) these 
‘points are discnased. In the other case in 
Srimuity Sibo Sundari Ghose v. Raj Makun 
Guho (2) tbe same thing is found. Hence 
8 Caleutta Weekly Notes cases do not touch 
the present oase, which falls within the 
second class of cases. In the latter alas 
of cases custom or local usage is the main 
thing. In the case in Bhogtrath Ohandra 
Mandal v. Sital Chandra Sarkar (8), cited 
by my learned friend, the question is put 


in a very significant form, see page 957.* 
Referred to Buzlul Karim y. Satish Ohandra 
Qiri (5). 

Babu Bipin Behari Ghose, in reply.—The 
question of oustom is beyond the scope of 
this snit. Fleadings do not allege. that there 
was a custom as to the fixity of nazar, 
The defendant has not at all a valid title 
to resist ejectment because he has not 
made out a title by payment of nazar pre- 
vious to the suit for ejectment, nor even up 
to this time any nazar has been tender- 
ed, 

JUDGMENT.—The appellant is the 
plaintiff in a suit brought to recover actual 
possession of an ossupancy holding in the 
village of Basanta of which heis the pro- 
priestor. His case ia that the holding is 
noh-transferable and that the defendants, 
who are in possession as purchasers from 
the original tenant, are mere. trespassers, 
Of the defences raised we are now son- 
cerned only with the defence that cecu- 
pancy holdings in the village are. transfer- 
able by osustom without the landlord’s 
consent. The written statement says no- 
thing about the payment of nazar, customary 
or otherwise. There is no plea that nazar 
has in fact been paid. Nor is there any 
reference to nazar in the iesueframed upon 
this question. The issue is merely: “Are 
the disputed holdings transferable by local 
custom or usage P? At the trial, however, 
evidence relating to the payment of nazar 
has been given and both the Courts below 
have found in favour of a custom of trans- 
ferability involving in soma way, which 
is not clearly defined, the payment of nazar, 
The question is whether the’ finding can 
be supported in law. 

The cases on the subject of customary 
nazar will be found eollested in Mr. Sen’s 
work on the Bengal Tenancy. Act (3rd 
Edition, pages 136,137). The principle of 
the cases is clearly this, that in order to’ 
establish a custom of transferability sub. 
ject to the payment ofa customary nazar 
the evidence must show that the land- 
lord is bound to recogniza the transfer 
when nazar of the amount or at the rate 


: (6) 10 Ind. Cas, 325; 13 0. L. J, 418; 18 C. W.N, 
52. 
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determined by custom is tendered to him.’ 


There is all the difference between a fixed 
nazar, which the landlord is obliged to 
accept whether he likes it or not, anda 
nazar which is bargained for and paid as 
the price of a consent which he may give 
or withhold as he pleases. A practice or 
course of business in a Zemindary office, 
according to which a transferee is recognized 
provided that the amount of the nazar is 
satisfactory to the landlord, is not suffi- 
sient. 

Tried by this standard the finding of 
the learned Munsif is not a good finding 
of a custom. It is not enough to say 
“that there are constant transfers and the 
transferees pay nazar to the landlord to 
be recognized.” The two statements that 
‘ogeupancy jofes are transferable” and 
that “landlords recognize such on payment 
of nazar’ are as they stand ineonsistent. 
The payment of nazar without more is an 
indication that the jotes are not transfer- 
able without the lJandlord’s consent, given 
on receipt of the nazar. 
` The finding of the learned District Judge 
is more artificial, but as ib rests on the 
same materials it is perhaps not surprising 
to find that it is also open to objection. 
He holda “that a custom or usage existed 
in the plaintiffs’ estate at Basanta by 
which ocoupansy holdings are transferred 
with the knowledge but without the consent 
of the landlord and are resognized by the 
landlord upon payment of a nazar fixed 
by custom.” It may be presumed that 
the Judge means thatthe transfers are or 
must be recognized by the landlord. Apart, 
however, from any question of grammar, 
the substantial objection to the finding is 
that it does not state the amount of the 
customary nazar. As to that there is no 
definite conclusion arrived at in the judg- 
ment. The Judge says that “the land- 
lords recognize all transfers of ocoupansy 
holdings, provided a fixed nazar, generally 
four annas in the rupee on the purchase 
of the property, is paid.” But though he 
adds that “the nazar varies in different 
estates” he does not determine the rate 
payable in Basanta. 

Now obviously a custom which leaves 
the amount or rate of nazar indefinite must 
be void for uneertainly. The position is 
no whit better than when the nazar is 
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determined by agreement. No one knows 
what he has to pay and the landlord can 
demand what he pleases and refuse his 
consent unless he is satisfied, 

Further there is another vice in the 
judgment. It is not found that the defend- 
ants paid or tendered any ‘nazar. As I 
have said the written statement contains 
no such plea, and even if it be assumed 
that there is a oustomary rate of nazar 
which the landlord is obliged to accept, 
the defendants have no title under the 
custom until they have paid or tendered 
nazar at that rate. [ Maharaja Radha Kishore 
Mantkya v. Srimutity Ananda Pria (1), 
Sreemutiy Sibo Sundari Ghosey. Raj Mohun 
Guho (2)], 

For these reasons the judgments and 
decrees of the Courts below should, in 
my opinion, be set aside and a decree 
made in favour of the plaintiff awarding 
her khas possession in accordance with 
the first prayer of the plaint with costs 
throughont. There will be a remand of 
the suit to the Court of first instance in order 
that the claim for mesne profits may be tried. 

This judgment governs the consolidated 
appeals other than Appeals Nos. 2892, 2893, 
2894, 2895 and 2896, which fail .on other 
grounds and are dismissed with costs. 

I may add that we allowed the parties, 
at their request, time to settle the matter, 
but they have not found it possible to 
arrive at an agreement. 

Decrees set aside, 


PATNA HIGH COURT, 
FULL BENCH. 
ÅPPEAL FROM ORIGINAL Deorgr No, 123 
or 1914. 
March 1, 1918. 

Present: —Mr, Justice Chapman, Mr. Justice 
Atkinson and Justice Sir Ali Imam, Kr, 
RAM BAHADUR AND OTHERS-— DEFEND- 

ANTS lst PARTY -—APPELLANTS 
VETSUS 
JAGHRNATH PRASAD AND otaers— 
Praintires, KUNJA LAL AND OTHERS— 


DEFENDANTS 2ND Party—Responpents. 
Hindu Law—Will, construction of--Woman, estate 
taken by—Life-estate, whether can be created by Will— 
Contingent remainder after estate granted to woman, 
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effect of —Adverse possession under Will—Alienation—~ 
Necessity—~Recitals, value of. 

The Will of a childless Hindu provided that his 
moveable and immoveable property should remain 
“in the possession of his wife until her death, and that 
after her death it should pass into the possession of 
his niece, but that if on the death of his wife and 
niece there were living a son anda daughter born of 
the womb of the niece, then two-thirds of the move- 
able property should belong to the said son and one- 
third to the daughter. But as regards the immove- 
able property none shall have the least right of 
alienation: 

Held, (1) that the Will purported to convey an 
absolute estate ultimately to the son and daughter 
of the niece and that the fact that the corpus was 
not expressly mentioned was not sufficient to justify 
the interpretation that the corpus did not pass; 
[p. 751, col. 2; p. 782, col. 1] 

(2) that the recital in the Will that there should be 
no right of alienation made no difference, so far at 
any rate as the niece’s son and daughter were con- 
cerned, nor did if make any difference that the 
bequest in favour of the niece’s son and daughter 
failed on the ground that they were unborn at the 
date of the testator’s death; [p. 752, col. 1.] 

(3) that the disposition in favour of the niece’s son 
and daughter was intended as a gift of the remainder, 
and not merely a statement of what the testator 
believed to be the rule of succession in case of his 
niece’s intestacy; [p. 753, col, 2.] 

(4) that the Will was not intended to and did not 
vest an absolute estate of inheritance in the niece, 
and that, therefore, she did not in that capacity 
nave an unfettered right of alienation; [p. 764, col, 1] 


. (5) that the estate created in favour of the niece 
was an estate such as a woman ordinarily acquires 
by inheritance under the Hindu Law, which she holds 
in a completely representative character but is 
unable to alienate except in case of Jegal necessity; 
[p. 756, col. 1.] 

(8) that the words restricting alienation in respect 
of the niece’s estate were of the nature of surplusage, 
that is to say, the testator had in his mind the 
ordinary recognized restriction upon alienation which 
would apply independently of any provision in the 
Will, and thathe had not in his mind the eventuality 
of an alienation becoming necessary cither for tho 
purposes of providing maintenance for the niece or 
for the preservation of his estate. [p. 7&6, col, 1.] 

An estate of the kind that a Hindu widow inherits 
in the case of intestacy can be created by Wil. [p, 
"54, col. 1.] 

Where a mere contingent remainder is created 
after a woman’s estate and nota vested remainder, 
this isan indication in favour of the yiew that the 
estate created was a woman’s estate in the technical 
sense and not merely a life-estate. [p. 755, col. 2.] 

In construing a Will made by a Hindu testator, it 
is not permissible to take into consideration what the 
effect of such a Will would be under the English Law. 
It is not permissible for instance to import the idea 
that where an estate is devised to enure only for 
life, the result is that an estate in fee in remainder, 
whether vosted or contingent, must exist in some 
ono. [p. 754, col, 2.] 

Tho English classification under which estates are 
projected along the plane of time and are measured 
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by time alono, is foreign to the Hindu Law which 
ates estates not by duration but by use. [p. 75, . 
col, 1, 

A Hindu can by Will create an estate for life in the 
English sense, but his intention to do so must be made 
clear by the terms of the Will itself without any 
importation of English ideas. [p. 757, col. 1.] 

Actual proof of necessity which justifies an aliena- 
tion under Hindu Law is not essential to establish 
its validity. It is only necessary that a representation 
should have been made tothe purchaser that such 
necessity existed, and that he should have acted 
honestly and made proper enquiry fo satisfy himself 
ofits truth. [p. 757, col. 2.) 

A recital in the deed is clear evidence of the repre- 
sentation, and, if the circumstances are such as to 
justify a reasonable belief thatan enquiry would 
have confirmed its truth, then when proof of actual 
enquiry has become impossible, the recital, coupled 
with such circumstances, would be sufficient evidence 
+o support the deed. [p. 757, col. 2.] 

Quere.—Whether where a person enters under a 
Will of uncertain construction, an absolute title can 
be acquired by adverse possession inthe absence of 
an. ree claim to hold an absolute title. fp. 751 
col, 2. 


Appeal from a desision of the Sub-Judge, 
Muzfferpur, dated the 3ist July 1912. 
Messrs. Sushil Madhav Mullick and Stunarain 


‘Bose, for the Appellant. 


Mr. Pugh (with him Messrs. Purnendu 
Narain Sinha, Murart Prasad and Chandra 
Shekhar Banerit), for the Respondents. 

JUDGMENT. 

CHAPMAN, J.—This appeal arises out of a 
suit for a declaration that the title conveyed 
by one Sahodra Bibi to Ganpat Bhagat 
in a hovse and garden had ceased at her 
death, and for possession. The suit was 
instituted by Jagernath Prasad, the son of 
Sahodra Bibi, and by two other. persons 
who had purchased a 7-annas interest 
from dJagernath Prasad. The deed of 
conveyance, which is dated the 10th January 
1885 and is referred to as Exhibit C, 
purported to convey an absolute interest 
in the property. The plaintiffs’ case, 
however, was that Sahcdra Bibi had no 
power to convey a title to enure beyond 
her lifetime. The suit has been deareed 
and the defendants, who are purchasers 
from the assignees of Sahodra Bibi, have 
appealed to this Court. 

Sahodra Bibi had held under a Will 
executed by Fateh Chand, whoedied pos- 
sessed of considerable immoveable property, 
more particularly specified in the schedule 
to his Will in addition to a banking 
business which was oarried on in the 
town of Muzafferpur under the style and 
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title of Fateh Chand Sakhi Chand. He 
died in 1848 or 1849, leaving a widow 
Sheudai Koer and Sahodra Bibi his 
brother’s daughter. On the 13th of 
April 1848 he executed a Will whereby 
he devised and bequeathed. all his pro- 
perty in the first place to Sheudai Koser 
and after her death to Sahoedra Bibi. 
The widow Sheudai died in 1853. In 
1€84 the banking business failed and on 
the 5th of August 1884 Sahodra Bibi 
executed three conveyances of the immove- 
able property left by Fateh Chand to 
satisfy debts due by the banking business 
referred to as Hxhibits B, B-1, B-2. On 
the 10th January 1885 she executed two 
further conveyances of the immoveable 
preperty of the testator referred to as 
Exhibits O and O. All these conveyances 
recited that they were executed in order 
to enable Sahodra to discharge debts due 
by the banking business which descended 
to her as assets of Fateh Chand deceased. 
The property, which is the subject of the 
present suit, was sold under one of the 


conveyances of the 10th January 1885 to` 


Ganpat Bhagat, víz., Hxhibit ©. Ganpat 
sold the property to a Hindu joint 
family, the head of which was named Kunj 
Lal, on the 29th May 1888. Thereafter 
this particular property fell by partition 
to the share of one Isri Prasad, whose 
successors are the principal defendants in 
this suit, 


Sahodra Bibi died on the Sth November 
1899. -The plaintiffs’ case is that by the 
conveyance of 1885 Sahodra Bibi could 
and did only convey a title to enure 
until her death; and that on her death in 
November 1899 the title to the property 
in suit together with all the other pro- 
perty of the testator, whether moveable or 
immoveable, vested in her son Jagernath 
who was the sole heir to Fateh Chand’s 
estate by reason of an intestacy as to the 
residue of his property. Jagernath and 
the other plaintiffs who have purchased 
an interest from him accordingly sued for 
possession. p 


The decision of the case depends upon 
the interpretation of the Will of Fateh 
Chand and as to the nature and character 
of the estate or interest which Sahodra 
acquired thereby. 
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The first contention in appeal is that 
this Will is void so far as the immoveable 
property is concerned, as ifdid not convey 
any beneficial interest in the corpus of the 
testator’s estate either to Sheudai and 
Sahodra or to those designated to succeed 
on the death of Sahodra, and that in 
effect the gifts or bequests contained in the 
Will were thereby bequests not of the 
corpus of the immoveable property but of 
the right to receive only the rents and 
profits accruing therefrom; that Sahodra, 
when she entered in 1853, therefore, entered 
as a trespasser; and that by reason thereof 
she has acquired an absolute estate by 
adverse possession, and that she acquired 
an absolate title which she could and did 
convey to Ganpat Bhagat. It may be 
doubted whether in such a oase where a 
person enters under a Will of doubtful 
construction, an absolute title oan be 
acquired by adverse possession in the 
absence of an express claim to hold an 
absolute title. The contention however, in 
my opinion, fails ab inttio. It is clear 
that the Will did contain a devise of a 
beneficial interest in the corpus of the 
immoveable property of the testator and 
that the limitations in respect thereof, so 
far as Sheudai and Sahodra are concerned, 
are not invalid. The Will recites that if 
any daughter or son be born to the testator 
during his lifetime, such son or daughter 
will be the owner of all his property 
but if there be noson or daughter, his 
niece Sahodra is to take a bequest of a 
lakh of rupees and the rest of the moveable 
and immoveable property has to remain in 
the possession of his wife until her death, 
After her death it was to pass into the 
possession of his niece. But if on the 
death of his wife and niece there be liv- 
ing a son and a daughter born of the 
womb of the niese, then two-thirds of the 
cash and the furniture should belong to 
the son and one-third. to the daughter 
absolutely and that as to the immoveable 
property they”, meaning all these persons 
including the son and danghter, were to 
enjoy the balance left after the payment 
of rent and the expenses incurred in 
discharge of certain religious and charitable 


- obligations charged upon the income of the 


This Will 
convey an absolute 


testator’s immoveable property, 
clearly purported to 
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estate ultimately to the son and daughter 
of his niece. The fact that the corpus is 
not expressly mentioned is not sufficient 
to justify the interpretation that the corpus 
did not pass; and the recitals from time 
to time in the Will that there should be 
no right of alienation would make no 
difference, so far, at any rate as the 
niece's son, and daughter are concerned, 
nor does it make any difference that the 
bequest in favour of the niece’s son and 
daughter failed on the ground that they 
were unborn at the date of the testator’s 
death. The failure of the gift of the 
remainder to them wonld not make the 
Will itself invalid. The appellant’s Vakil 
has relied upon the case of Shookmoy 
Chandra Das v. Monoharri Dassi (1), 
where it was held that the Will which 
was the subject-matter of that case was 
invalid upon the ground that it was not 
the testator’s intention to pass the corpus of 
the estate but merely the rents and pro- 
fits, and that thus the Will offended against 
the rule of perpetuity and was void. 
This intention or absence of intention was 


inferred by their Lordships of the Privy | 


Counsil from certain recitals and 
provisions in the Will, none of which occur 
in the Will which we have to construe. In 
the Will in the oase cited the testator began 
by saying that his estate was to remain 
intact; and that his heirs were to be entitled 
to enjoy the profits thereof, Their Lordships 
said that this created an impression that 
the intention of the Will was to create a 
perpetuity as regards the estate and to 
limit the enjoyment of the profits for an 
indefinite period, This impression was 
sonfirmed by the subsequent clauses in the 
Will, under which a 6-annas portion of the 
property was dedicated to the family wor- 
ship and the maintenance of the family, 
leaving a 10-annas share which was not 
to be expended at allso long asthe family 
remained joint and which was not disposed 
of in any way. There wasa further provi- 
sion as to how the profits should be enjoyed 
in the event of disagreement. From the 
judgment of the High Court against which 
there was an appeal to the Privy Council, 
it appears that the Will provided for a 


(1) 11 C. 684; 121. A, 108; 4 Sar. P. C. J. 639; 9 | 


Ind. Jur. 284; 5 Ind. Deo, (x, s.) 1214 (P, C.), 
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succession of trustees. The only provision 
in the present Will which resembles the pro- 
visions in the Will in that case is the prohibi- 
tion against alienation; but as was point- 
ed out by the Privy Counoil in the sub- 
seguent oase of Lalit Mohun Singh Roy v. 
Ohukkun Lal Roy (2), the interpretation given 


to the Will in Shookmoy Chandra Das v. 
Monoharri Dassi (1) was arrived at 
independently of the provisions against 


alienation. I haveno doubt thatthe Will 
was notinvalid upon the ground that the 
testator did not intend to convey the corpus. 
The first contention pressed by the appellants, 
therefore, fails. 

The next contention is that the Will intend- 
ed to create an absolute estate in Sahodra 
Bibi. This same Will was so interpreted 
in the case of Jagurnath Prasad v. Jatkishun 
Prasad (3). The point, therefore, requires 
careful consideration, and it would only be . 
with great hesitation that we would adopt 
the view that was not accepted by the 
learned Judges who decided that case. It 
will be remembered that the Will created an 
estate in the first instance in the testator’s 
widow Shendai Koer. The estate in the 
widow is described in two passages of the 
Will. In .the first if is said that the 
moveable property and the shops will remain 
in the possession of his wife until her 
death; andin other passage it is said that 
the immoveable property will remain in 
the possession of his wife during her life- 
time without power to transfer them, and that 
his wife, after meeting certain charges recited 
in detail, shall bring the remainder 
to ber own necessary expenses. The Will 
then proceeds to say that after the 


death of his wife the properties will 
remain in the possession of his niece 
Sahodra Bibi without right of transfer, 


and that, after defraying certain charitable 
charges, she will bring the balance to her 
necessary expenses. It then goes on to say 
that if on the death of his wife ard his nisoe 
there be living a son and daughter born of the 
womb of his niece, the son and daughter are 
to enjoy the properties. Now there are no 
words in the description in the Will of the 


4 
(2) 240, 884; 24 I. A. 76,10. W. N. 38%; 7 Sar. 
P. O. J. 155; 12 Ind. Dee. (N. s.) 1224 (P. 0.). 
a 34 Ind. Cas, 875; 1 P. L. J.16,3P. L, W, 
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stato given to Sahodra, to suggest that the 
intention was that she should have an absolute 
estaté. The expression “remain in possession”, 
ås contrasted with the expression “will be 
the owner” used in the earlier part of the 
Will with reference to his own son and 
daughter if there should be one, militates 
against the idea of an absolute estate. The 
condition against alienation also points in 
the same direction. Itis, however, contended 
that the provision for the ultimate benefit 
of Sahodra’s son and daughter was a 
provision that they were eventually to succeed 
as heirs of Sahodra, and that this indicates 
that the intention was to create an estate 
of inheritance in Sahodra. The point, 
therefore, for our determination reduces 
itself to the question, whether the words 
referring to the ultimate succession of 
the niece’s son and daughter can 
- be treated as leading to the interpretation 
contended for. The alternative interpreta- 
tion of course is, that there was an absolute 
gift of the remainder to the niece’s son 
and daughter and that there was no idea 
of an estate of inheritance in the niece at 
all. Shortly the question is, do the words 
referring to the ultimate succession of the 
son and daughter indicate a gift of the 
remainder in their favour, or do these words 
mean a mere description of an estate of 
inheritance in Sahodra, It may be premised 
that if the words ean be interpreted as a 
‘description of an estate of inheritance, it 
does. not matter if the description is in- 
correct, although no doubt the incorrectness 
of the description is a point to be son- 
sidered in adopting one or other of the two 
alternative constructions. 


The disposing words are:— “Te o on the death 
of my wife and my niece there be living 
a son- and a daughter born of the womb of 
my said brother’s daughter, then two-thirds 
of the moveable property will belong to the 
said son and one-third to the daughter. But 
as regards the immoveable property none shall 
have the least right ofalienation. They will, 


of course, be entitled to’ enjoy the balance’ 


jeft after payment of rent, ete.” 


Now I am aware. of no case’ in which 
where d son: and: daughter have alone been 


metitioned, the’ words have been interpréted: 


to amount to a description of the course 
of the inheritance. The words also obviously 
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do rot provide for the case where there is no 
son or daughter, and it is hardly conceivable 
that the testator can have thought that im 
the absence of a son and danghter there 
would be no person entitled to succeed by 
inheritance. Moreover under the Mitakshara 
Law to which the testator was subject, the 
son and daughter would notin any oircum- 
stances simultaneously succeed, It is true 
that under the Bengal Law there are 
cases in whioh a son and daughter 
may succeed jointly to a mother. But 
there are no circumstances in which a 
son and daughter would succeed, one to two- 
thirds and the other to one-third. The 
whole wording of the disposition appears to 
me to be also more favourable to the inter- 
pretation of a gift of the remainder than to 
a description of the course of sucsession, 
It is true that later on in the Will, 
there is reference in one sentence 
to’ the niece’s heirs born of her 
womb, and in the other to “the heirs of my 
niece.” These references appearto relate 
back to the son and daughter in favour of 
whom there had been an express disposition. 
They do not occurin the disposing portion 
of the Will but merely in sentences which 
are precatory ın character, and the expression 
“heirs born of the womb” relied on by 
Sharfuddin and-Mullick, JJ., would, in any 
event, be descriptive only of an estate tail, 
which is unknown to Hindu Law. They 
could not be held to be descriptive of an 
estate of ordinary inheritance. I am unable 
to infer from the use of these words that 
the testator meant to describe an estate of 
ordinary inheritance as having vested in 
his niece. The expression “her heirs born 
of her womb” excluded her husband who 
was then living; and it is impossible to con- 
ceive that the testator would not know 
that if his niece took an estate of inheritance 
the husband would be oneof the principal 
heirs. On a careful consideration of the terms 
of the Will, I am of opinion that the disposi- 
tion in favour of the niece’s son and daughter 
was intended as a gift of the remainder and 
not merely a statement of what the testator 
believed to be the rule of succession in case 
of his niece’s intestacy. It is true that 
this gift of the remainder would c¢ntravene 
the rule against bequésts in favour of unborn 
persons and would be bad, but this is not 
a point that can be taken into consideration 
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when the question is merely the. interpreta- 


‘tion of the Will [Edwards v, Edwards (4) ]. 
“We are of opinion, therefore, that the Will 


‘was not intended to, and did not, vest an 
‘absolute estate of inheritance in Sahodra 
Bibi, and that, therefore, she did not in that 
capacity have an unfettered right of aliena- 
‘tion. 

It is then contended that the estate 
conferred on the niece, if not an absolute 
estate, was an estate of the kind that a 
‘Hindu widow inherits in the oase of an 
intestacy, that is, that the niece had the 
power of alienation for legal necessity and 
that legal necessity was established in the 
present case so as to justify the particular 
alienation assailed in this suit, 


, In the course of the argument a doubt 
was at one time suggested whether such an 
estate can be created by act of parties- 
It was expressly held in the case of Meda 
Vengamma v. Mitta COhelamtah (5) that such an 
estate can be created by act of parties. 
Their Lordships of the Privy Council assum- 
ed that it could be so oreated so far 
back as 1875 in the oase of Bhagbutty 
Devt v. Bholanath Thakoor (6), and there has 
been a long series of cases in the Privy 
Council which have proceeded upon this 
assumption. We are of opinion that such 
an estate oan be created by Will. 


_ The question we have to determine in the 
first place is, whether the estate created 
in Sahodra Bibi was a mere estate for life in 
the English sense of the term, or a woman’s 
estate as known to Hindu Law. The authori- 
ties which might assist in the determination 
of this question are somewhat perplexing, in- 
asmuch as the term ‘estate for life” has 
been frequently csed in Indian cases as 
Synonymous with a widow’s ora woman's 
estate. Thus in the case of Lalu v. 
Jagmohan (7) Farran, C. J., described an 
estate in which he held that the widow had 
wider powers of alienation than an ordinary 
Hindun widow asa an life estate. And in the 
case of Radha Prasad Mullick v. Ranee Mant 


` (4) (1908) A. O. 275 atp. 277; 78 L. J. Oh. 504; 
100 L. T. 84, 

(6) 15 Ind, Cas. 17; 86 M. 484; 23 M. L. J. 168; 12 
M. L. F, 293, 

(6) 2T. A. 256; 10, 104; 24 W. R. 168: 3 Sar. P. 
C. J. 628; 3 Suth. P. C. J. 186; 1 Ind. Deo. (N. s.) 65. 

(7) 22 B. 409at p. 413; 11 Ind. Dec, (N. 5) 855, 
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Dassee (8) their Lordships of . the Privy 
Council described the estate in one sentence 
as a woman’s estate in the property, and 
in another as an estate for life, Again in 
the case of Gooroo Das Mustafi v, Sarat 
Ohunder Mustafi (9), Mr. Justice Geidt, while 
concurring in the view that the estate was 
merely an estate for life, went on to remark 
that the estate resembled that of a Hindu 
widow; andin Mahim Ohandra v. Hara Kumari 
(10) the expression “the life-estate of a Hindu 
widow” oscurs. The only casein which it is 
possible to say that it was held that a 
pure estate for life in the English sense as 
distinguished from a woman’s estate was 
created, is the case of Bhagabutti Devi v. 
Bholanath Thakoor (6) decided by their Lord- 
ships of the Privy Council so far back as the 
year 1°75 [(Bhagbutti Deri v. Bholanath 
Thakoor (6)|. That, howevar, was a case’ of 
settlement made inter vivos. 


The question, therefore, we have to deter- 
mine is practically res integra, but this at any 
rate can be laid down with certainty that 
in construing the Will it is not permissible 
to take into consideration what the effect 
of such a Will as this would have been unaer 
the English Law. Ib is not permissible for 
instance to import the idea that where an 
estate isdevised fo enureonly for life, theresult 
is that an estate in fee in remainder, whéther 
vested or contingent, must exist in some one. 
In the case of Bhagabate Barmanya v Kale 
Charan Singh (11) their Lordships of the 
Privy Coungil desired emphatically to call 
attention to a passage in the judgment of 
the Chief Justice of the Caleutta High Court 
with which their Lordships were in entire 
concurrence. The passage is this (page 474 
of the Report): — _ 

“English rules of construction have grown 
up side by side with a very special law of 
property and a very artificial system of son- 
veyansing, and the success of those rules in 
giving effect to the real intention of those 
whose language they are used to interpret, 


depends not more upon their original fitness 

(8) 35 I. A, 118; 85 C. 896; 12 C. W. N. 729; 8 O. 
L. J. 48; 10 Bom. L. R. 604; 5 A. L. J. 460; 18 M. 
L. J, 287; 4 M. L. T. 23 (P. C.). 

(£) 29 0. 899; 6 C. W. N. 721, 

(10) 30 Ind. Cas. 798; 42 C. 561 at p. 580. 
. (11) 10 Ind. Cas. 641; 38 C. 468; 15 0. W. N. 398; 9 
M. L. T.411; 13 C. L. J. 484; 21 M. L. J. 887; 8 A. L. 
= 433; 18 Bom. L. R. 376; (1911) 2 M. W.N. 296 
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for that purpose than upon the fact that 
English documents of a formal kind are 
ordinarily framed with a knowlege of the 
very rules of construction which are after- 
wards applied to them. It is a very serious 
thing to use such rules in interpreting the 
instruments of Hindus who view most trans- 
actions from a different point, think different- 
ly, and speak differently from Englishmen, 
and who have never heard of the rules in 
question.” 

Again in the case of Richard Ross Skinner v. 
Naunthal Singh (12) their Lordships say that 
English rules of interpretation must not be 
allowed to govern the case but the matter 
must be determined by the principles of 
natural justice. It is clear, therefore, that 
in construing the Will we must banish 
fro. our minds forthe time being the 
very artificial legal notions connested with 
the -English idea of an estate for life, ard 
substitute therefor a notion familiar to 
Hindu Law under which a person holding a 
restricted estate for life is yet regarded as 
representing the entire estate. The English 
classification under which estates are, as has 
been said, projected along the plane of time 
and are-measured by time alone is foreign to 
the Hindu Law which measures estates not by 
duration but by use (Mayne’s Hindu Law, 
8th Edition, page 847). Now the Will con- 
templates that the estate should be held first 
by the widow and then by the niese, and 
that if ason and daughter born of the womb 
of the niece are living af the death of the 
niece, then by the son and daughter. The 
Will, therefore, does not contemplate the 
existence of any interest in the estate sontem- 
poraneously in the first place with the widow 
and thereafter with the niece. The bequest 
of the remainder to the niece’s son and daught- 
er was a bequest of a contingent and not & 
yested remainder. The condition is “if the son 
and daughter be living on the death of my 
wifeand my niece” [Denn v. Bagshaw (13), 
Jarman on Wills, 6th Edition, page 1385]; 
that is to say, under the Will there was no 
interest vested in any person other than the 
widow in the first place and after her the 
niece. The Will, therefore, contemplated that 


(12) 19 Ifd. Cas. 267; 35 A, 211 at p. 284; (1913) 
M. W. N. 600; 13 M. L. T. 488; 11 A. D. J. 494 1 
C. L. J. 555; 15 Bom, L. R. 602; 17 0. W. N. 858; 25 
M, In J. 111; 401. A. 105 (P. 0). 

(13) (1796) 6 T. R. 512; 101 E. R. 675; 3 R. R. 242, 
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the estate should be completely represented 
first by the testators’s widow and thereafter 
by his niece; and it is not permissible to 
import the English artificial idea that an 
estate in fee was outstanding anywhere 
else. 

In the oase of Bhagabuiti Dewi v. Bhola- 
nath Thakoor (6) their Lordships mentioned 
as one of the circumstances in favour of 
the view that a mere estate for life was 
intended, and not a widow’s estate, that it 
would follow that if the estate was a 
widow’s estate, the gift of the remainder 
would not in any sense be a gift ofa 
vested remainder but merely a contingent 
one. It follows that whera a mere contingent 
remainder is created after a woman’s estate 
and not a vested remainder, this is an indica- 
tion in favour ofthe view that the estate 
created was a woman’s estate in the technical 
sense and not merely a life-estate. The Hindu 
Law is, asl have said, familiar with estates 
which though restricted are fully representa- 
tive. It is true that in describing the estate 
sreated in favour of the niece the words 
“without power of alienation” occur. It 
does not appear to usto be possible to read 
those words as more indicative of an estate 
for life in the English sense than of a widow 
or woman’s estate. Read literally, the words 
would be as foreign to an estate for 
life as to a woman’s estate. We must not 
forget that the testator was a Hindu and 
it ig no easier to read into the words the 
power to convey a title for the remainder 
of the niece’s life than it is to read into 
the ‘words the power to alienate in the case 
of legal necessity, The fact is that in. 
cases of this kind it is very easy to use the 
words “ without power of alienation” ina 
loose sense, that is to say, to use them in 
the sense without power of alienation except 
in the case of recognized legal necessity. 
Thus the Officiating Chief Justice of Madras . 
in the case of Carlapatts Chinna Ounniah v. - 
Oota Wammalivariah (14) says: “We are in- 
clined, therefore, to think he did not intend that ` 
his widow should have the power to alienate 
the estate ” when manifestly the meaning 
was “to alienate otherwise than 1 in the case 
of necessity’. We are of opinion that a 
reasonable interpretation of the description 


(14) 3 Ind. Cas, 475; 33 M., 91. 
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of the estate created in favour of the niece 
is an estate such as a woman ordinarily 
acquires by inheritance under the Hindu 
Law which she holds in a completely re- 
presentative character but is unable to 
alienate except in case of legal necessity. 

In the case of Lala Ramjewan Lal v. Dal 
Koer (15), where the terms of the Will 
resembled the terms of the Will with 
which we are dealing in the present case, 
with this exception that the word malik 
was used to describe the estate conferred 
upon the woman in that case, 
the Judges had to consider the effest of 
an emphatic condition against alienatian. 
The Judges held that an absolute estate 
had been conferred, and that on that ground 
the condition against alienation was void. 
16 is instructive, however, to notice that the 
Judges say that, if a life-estate had been given, 
there was no reason why there should be 
any provision restticting the beneficiary from 
selling or alienating. Thus in the present 
cise the words” without power to alienate ” 
in respect of the niese’s estate were of the 
nature of surplusage ; ; that is to say, the 
testator had in his mind the ordinary re- 
cognized restriction upon alienation 
which would apply independently of any 
provision in the Will, and that he had not 
in his mind the eventuality of an alienation 
becoming necessary, either for the purposes 
of providing maintenance for the niece or for 
the preservation of his estate. 

' At a later stage in the Will there 18 a 
general expression to the effect that ‘‘ none 
shall have the least right of alienation, ” 
buf in the first place it is not certain a 
the: testator meant by the word “ none ’ 
this sentence to refer to any person sale 
than the son and daughter of the niece 
who had been mentioned in the immediately 
preceding sentence. So far as they are 
concerned, the gift in their favour being 
obviously an absolute gift, the condition was 
void. We are also not disposed to attach 
too much importance to the use of the word 
“least ” in this sentence. Weare of opinion 
that the Will must be read as a whole, and 
if so read, it is quite clear that the testator 
intended that his estate should be entirely 
represented in the first instance by his widow, 
e next by his niece, and after the death of 


(15) 24 C, 106; 12 Ind, Dee. (N. s.) 938. 
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his niece, by the niece’s son and daughter. 
It is inconceivable that he should really 
have intended to have prevented any of 
these persons from alienating portions _of 
the estate in the event of an occasion 
arising such as is described by the term 

legal necessity.” The principle of re- 
pugnancy has been applied in a large 
series of precedents which deal with the 
more simple cases in which an absolute 
estate had been created: but wherea com- 
pletely representative estate has been created 
the principle, in our opinion, should be applied. 
In the case of Jatindra Mohan Tagore 
v. Ganendra Mohan Tagore (16) the Privy 
Council said that where a’ gift is in terms 
of an inheritable estate with superadded 
words restricting the power of transfer, the 
restriction would be rejected as being .an 
attempt to take away that which the law 
attashes to the estate which the giver has 
sufficiently shown his intention to create, 
though he adds a qualification which the 
law does not recognize, Adopting the ex- 
pressive words of the Court of Exchequer 
Chamber in a judgment which is the found- 
ation of the rule of repugnancy [Ferrin v. 
Blake (17)] the indelible landmarks of 
property, irrevocably established by the well 
weighted policy of the law, cannot be, ex- 
ceeded or transgressed by any intention of 
the testator, be it ever so clear and manifest. 
Where a testator is found to have intended 
te create a woman's estate, an estate, that is to 
say, which is entirely representative, though 
restricted, an absolute prohibition of aliena- 
tion even for the purposes of the preservation 
of the estate should be regarded as coming 
within the principle above laid down and 
rejected as being an attempt ta take away 
that which the law attaches to the estate 
which the giver has sufficiently shown his 
intention to create. It is however, the fact 
that to so construe the Will would not be to 
defeat the real intention of the testator, 
which clearly was to provide simultaneously 
for the maintenance of his, niece and for the, 
perpetuation of his name. It is precisely 
with this in view that, the power to alienate 


(16) 9B. L. R. 3877; 18 W. R. 359; MW. A. Sup. 
Vol. 47; _2 Suth. P. ©. J, 692; 8:Sar, P. C. Jy, 82 
P. CO). 


Pe “(V770) 1 W. Bl, 672;4 Burr. 2579; 1 Dough 
829 n; 96 E, R. 392, 
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in the case of necessity has-been grafted by 
judicial decision. upon women’s estates 
treated in the texts as inalienable except for 
religious purposes. Tha power has been 
grafted with a view either to secure the main- 
tenance and other objests desired or to pre- 
serve the estate and the name of the last mala 
holder. 

‘In the case of Brandon v. Robinson (18) 
Lord Eldon said: “It is clear, generally 
speaking, that if property is given toa man 
for his life, the donor cannot take away 
the incidents to a life-estate’. There is, 
therefore, nothing in the bare fact that 
the estate is to last only for lifa to bar the 
application of the rule of repugnanoy. 

We hold that the estate created in favour 
of the niece was a woman’a estate with power 
to alienate in the case of legal necessity. 

We do not doubt thata Hindu ean by Will 
create an estate for life in the Hnglish 
sense, but his intention to do so must be 
made clear by the terms of the Will itself 
without any importation of English ideas. 

We proceed to consider whether this 
particular alienation was justified 
upon the ground of legal necessity, 
The difficully in the way of finding in favour 
of legal necessity is that Ganpat Bhagat, the 
vendee of the conveyance of 1885, though 
alive at the time of the suit, was not examin- 
ed as a witness to testify as to whether he 
made enquiry or not. On the other hand, 
there is nothing to indicate that Ganpat 
would have proved anything more than that 
he made enquiry. The plaintiff Jagernath in 
his application for insolvency, made in 
September 1884, stated that the money 
lending business was insolvent and that the 
two debts which were discharged by the 
conveyances made by Sahodra Bibiin the 
following year were debta due by the money 
lending business. We have regard also to the 
fact that Jagernath’s father signed this 
conveyance of 1885 for Sahodra Bibi ags well 
as three other conveyances in August in the 
previous year and another conveyancs on 
the same date as the conveyance which is 
the subject of the suit; and inall these 
sonveyances the urgent necessity for aliena- 
tion is recited. Jagernath himself is a 
witness to*the three conveyances made in 
August 1884, in each of which the urgent 


(18) (1811) 18 Ves, Jun, 429; 34 B. R. 379; 11 R, 
R. 226. 
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necessity is recited. We would not be 
disposed to give undue weight to the fast that 
the business appears to have declined from 
the prosperous condition in which Fateh 
Chand left it in 1848, for the evidence is, 
and this evidence is not denied, that the 
plaintiff’s father, and after him the plaintiff 
himself, managed the business ; and if any 
blame is attashed to the management for 
the insolyensy the blame was theirs, The 
alienation was made at a time when 
Jagernath’s application in insolvency was 
about to fail. Twenty-five years had 
passed since the sonveyance of 1885 when 
the suit was instituted. It is permissible, 
therefore, to apply the principles laid down 
in the case of Nanda Lal v, Jagat Kishore 
Acharjya (19) on the subject of the weight 
which may, in such a case as the present, be 
given to recitals made at or about the 
time of the conveyance. Their Lordships 
say (page 229 of the report): If the 
deeds were challenged at the time or near 
the date of their execution, so that in- 
dependent evidence would be available, 
the recitals would deserve but slight con- 
sideration, and certainly should not be 
accepted as proof of the facts, But, as 
time goes by, andall the original parties to 
the transaction and all those who could have 
given evidence on the relevant points have 
grown old or passed away, a recital consist- 
ert with the probability and circumstances 
of the case assumes greater importance, 
and cannot lightly be set aside ; for it 
should be remembered that the actual proof 
of the necessity which justified the deed 
is not essential to establish its validity, 
It is only necessary that a representation 
should have been made to the purchaser 
that such necessity existed, and that he 
should have acted honestly and made proper 
enquiry to satisfy himself of its truth. The re- 
sitalis clear evidence of the representation, 
and, if the circumstances are such as to 
justify a reasonable belief that an enquiry 
would have confirmed its truth, then 
when proof of actual enquiry has become 
impossible, the recital, coupled with such 
gircumstances, would be sufficient evidence 


(19) 36 Ind. Cas. 420; 20 O. W. N. 295; 20 M. L. T, 
335: 81 M. L. J. 588; (1916) -2 M. W. N. 336; 4 
L. W. 458: 18 Bom. L. R. &68; 14 A. L. J. 1:03; 24 C, 
L. J. 457;). P. L. W, 1; 440, 186; 43 I. A, 249; 10 
Bur, L. T. 177 (P. C.). 
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to support the deed. To hold otherwise 
would . result in deciding that a title 
becomes -weaker as it grows older, 
so that a transaction—perfectly honest and 
legitimate when it took plasce—would ultimate- 
ly be incapable of justification merely owing 
to the passage of time’. We find that 
the alienation was -justified by necessity. 

A point was taken, which we have not 
hitherto mentioned, that the plaintiffs failed 
to prove that Jagernath was the heir to 
the estate. He is the son of Fateh Chand’s 
niece and would, therefore, be a bandhu 
axd would not probably inherit until after 
many otherrelations. His evidence, however, 
is to the effect that except himself there 
is no other heir to Fateh Chand. This is 
-supported by the recitals in Fateh Chand’s 
Will that he had at that time no other 
heir. There is noevidence to the contrary 
and no suggestion that there is any heir 
other than Jagernath. In these circumstances 
we are of opinion that the plaintiffs made 
out sufficiently that Jagernath was the 
heir of the estate and that the suit cannot 
be defeated upon the ground of any 
failure of proof in that connection. 

We would accordingly allow the appeal 
and dismiss the suit “with costs in both 


Courts. 
Appeal allowed. 


MADRAS HIGH COURT. 
Seconp CIVIL APPEAL No. 149 or 1916, 
Ostober 3, 1917. 
Present:—Sir John Wallis, Krt., Chief 
Justice, and Mr. Justice Seshagiri 
Aiyar. 

KALLIANI AMMAL AND OTBERS 
— PLAINTIFFS—APPELLANTS 
VETEUS 
P. NARAYANA MENON AND OTHERS— 


— DEFENDANTS—RESPONDENTS. 

Will—Condttional ratification of partition by 
testator, effect of—Suit by legatees impeaching partition, 
validity of, 

A testator, by his Will, declared that the share 
allotted to him im a partition previously effected as 
between himself and his co-parceners was to be 
taken by his heirs on his death, if he did not quese 
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tion the partition during his lifetime. In .a suit by 
the legatees under the Will to set aside the partition: 
Held, that the conditional ratification of the 
partition by the testator was valid and that the suit 
was, therefore, not maintainable, [p. 760, col. I] |, 
-Arayalprath Kunhi Pocker v, Kanthilath Ahmad 
Kutt Haji, 29 M. 62, followed. 


Second appeal against the decree of the 
Court of the Temporary Subordinate Judge, 
Palghat at Calicut, in Appeal Suit No. 120 
of 1915, preferred against the decree of the 
Court of the District Munsif, Ponnani, in 
Original Suit No, 285 of 1918, 

FACTS of the case are clear from the 
following judgment of the lower Appellate 
Court: — 

The plaintiffs, the wife and children of 
one Sankunni Menon, deceased, brought 
the suit to recover possession of the plaint 
properties with mesne profits from the 1st 
defendant as karnavan and manager of his 
family. The other defendants in the suit 
are the remaining members of the tavazht 
(branch) of which the Ist defendant is 
the karnavan and manager. Plaintiffs’ 
suit was decreed and the Ist defendant 
appeals. 


The respondents are the plaintiffs. The 
facts of the case are not in dispute. The 
Ist plaintifi’s husband, Sankonni Menon, 
the defendants and some other persons 
formed members of Parutholli Tarwad. 
The defendants and other members of the 
Tarwad effected a partition of the Tarwad 
properties under a deed dated 29th Dhanu 
1086 (18th January 1911). The deceased 
Sankunni Menon was not a party to the 
partition, but the properties which under 
the partition were set apart for the share 
of Sankunni Menon were put in the 
possession of lst defendant by the other 
parties to the partition deed and it was, 
provided that if Sankunni Menon did not 
take possession of the items set apart to 
him, daring his lifetime, the defendant’s 
favazht was to enjoy the same. Sankunni. 
Menon, so long as he was alive, was not. 
valid and for. 
accepting the properties allotted by the 
partition deed for his share as his own. 
He, however, execnted a Will (Exhibit B), 
in favour of the plaintiffs (his wife and 
sons), whereby he bequeathed tke property. 
reserved for his share under the partition 
deed to his wife and children contingent 
upon the eyent of his not setting aside the 
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partition-deed in his lifetime. The plaint. 
iffs claim the properties as the devisees 
under the Will. 

The Ist defendant resisted the claim and 
contended that the plaintiffs have acquired 
no title to the properties and that the 
late Sankunni Menon had no right to execute 
a Will in respect of his properties. He 
denied that he was a trustee for the suit 
properties and also disputed his liability 
to render accounts as claimed by the plaintiffs 
and to pay mesne profits. 

The points for decision are:— 

(1) Whether the plaintiffs have become 
the owners of the suit properties on the 
death of Sankunni Menon by virtue of the 
Will left by him in favour of the plaint- 
iffs and of the fact of Sankunni Menon’s mar- 
riage by the Ist plaintiff having been 
registered under the Malabar Marriage Act, 


and 

(2) whether Sankunni Menon hada valid 
disposing interest in the suit properties on 
the date of the Will? 

Exhibit A is a copy of the partition- 
deed entered into among the members of 
the defendants’ Parntholi Tarwad, dated 27th 
Dhanu 1086 (18th January 1911). As already 
observed, Sankunni Menon was not a con- 
senting party to the partition and he was 
not one of the executants thereof. In 
fact, he objected by Exhibit I, a letter (22nd 
December 1910) sent by him to the Sub- 
`- Registrar of Ponnani, to the partition-deed 
being registered. Till his death he was 
not for approving the arrangement evidenced 
by the partition-deed HExhibit A, and 
Exhibits II and IIl show his attitude of 
mind in respect of the partition, Exhibit 
A. Even from the very instrument of Will, 
which he left in favour of the plaintiffs (Ex. 
hibit B dated 2th June 1911), two months 
prior to his death, it is clear that San- 
kunni Menon had not given up the idea 
of setting aside the partition arrangement 
evidenced by Exhibit A, either through 
Court or otherwise. He bequeathed the 
properties in favour of the plaintiffs only 
contingent upon the event of his not setting 
aside the partifion-déed during his life- 
time. 

It is enot alleged in the plaint that 
Sankunni Menon ratified the arrangement 
made in the partition-deed. As a matter 
ef fact, it could not be in the nature of 
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things, as we find that even when he drew 
up the Will (Exhibit B), he had the inten- 
tion of setting aside, if possible, the 
partition arrangement. 

It is unquestionable that a partition of 
property belonging to the members governed 
by Marnmakkathayam Law, to be valid, 
requires the consent of each and every 
one of the persons interested in the pro- 
perty [ Arayalprath Kunhi Pocker vy. Kanthilath 
Ahmad Kutt Haji (1)). It admits of no 
doubt that an adult member of a ‘family 
is entitled to be consnlted and his consent 
secured before a valid partition could be 
effected. It does not appear that Sankunni 
Menon was consulted in the matter of the 
partition. It is, however, beyond doubt 
that Sankunni Menon was not for effecting 
a partition and did not consent to the 
partition. Nor did he, at any time before 
his death, ratify the arrangement, so far 
at any rate as it related to his share of 
the properties mentioned in the partition- 
deed. lf he had ratified the arrangement 
and signified hig assent to the other members 
of the Tarwad to take possession of the 
properties set apart for his share before 
his death, the plaintiffs would be entitled 
to succeed. It is not correct to say that 
it was unnecessary for Sankunni Menon to 
accept the partition-deed before any title 
passed to him, besause the other members 
have renounced their rights to the suit 
items in his favour in consideration of 
their getting some properties for their 
shares. To eitect a valid partition in a 
Marumakkathayam Tarwad, the consent of 
each and every one of the adult members 
of the family, and if they are minors, 
the beneficiel nature of the arrangement 
to the family as a whole, including the 
minor members, are essential. If one adult 
member of the Tarwad stands against the 
partition, the partition, as a whole, is invalid 
and it cannot be said to be invalid only in 
respect of his share. 

It is, no doubt, true that the other 
members of the Tarwad have given effect 
to the partition and were in possession 
and management of the respective shares 
in the properties as per the partition-deed. 
This fact, by itself, cannot render a 
partition valid when its validity is impeach- 


(1) 29 M. 62 at p. 63. 
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ed, -as it could certainly be impeached. 
‘With this matter, however, we are not here 
concerned, 

Sankunni Menon had the personal right 
of election either to avoid the partition 
or to ratify the partition during his 
lifetime. He did neither before his death. 
And failing to do so, he had no disposing 
interest in the properties (at the time of 
his death) either at the time of the Will 
or at the time of his death. The Will takes 
effect only after his death. Plaintiffs acquired 
no right to the properties, under the Will 
or by the marriage. 

My findings on the two points are in the 
negative. 

As regards the mesne profits, I am not 
prepared to disturb the finding of the lower 
Court. The account books Exhibits VII 
and VIII are unreliable as the lst defend- 
ant, admittedly, has no personal knoweldge 
of the entries contained therein. 

Grounds Nos.2 and 3 attack the position 
assigned to Ist defendant as the trustee 
for Sankunni Menon so far as the plaint 
properties are concerned. I think that on 
a reading of the partition-deed, the Ist 
defendant is, more or less, an implied 
agent for Sankunni Menon in respect of 
suit properties. 

In the result I allow the appeal with 
costs throughont,” 

Mr. 0. V., Ananthakrishna Adyar, for the 
Appellants. 

om K. P. M, Menon, for the Respond- 
ents. 

» JUDGMENT,— We think the Will amonnte 
ed to a conditional ratification of the partition, 
to take effect if he died without setting 
it aside, and that the ratification completes 
the partition. Arayalprath Kunhi Pocker y. 
Kanthilath Ahmad Kuti Haji (1). The pro- 
perties claimed were assigned to the deceased 
as’ his share, and we do not think his right 
to them could be made conditional on his 
taking possession of them during his life- 
time. l 

We reverse the decree of the Subordinate 
Judge and restore that of the District Munsif 
with costs here and in the lower Appel. 
late Court. 

Appeal allowed, 

M, C. P, 
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CALCUTTA HIGH COURT. 
ÅPPEAL FROM ORIGINAL Deorsg No. 159 
or 1916, 

December 3, 1917. . 
Present:—Mr. Justice N. R. Chatterjea and _ 
Mr. Justice Walmsley. 
DRAUPADI DASY A— PETITIONER ~- 
APPELLANT 
VETSUS 
RAJKUMARI DASYA AND ANOTHER— 


OBJECTORS - RESPONDENTS. 

Probate, revocation of—Legatee under earlier Will, 
locus standi of. 

A legatee, whose interest under & Will has been 
considerably cut down by an alleged, Will said to 
have been subsequently executed by the testator 
revoking the earlier one, has locus stand? to apply 
for the revocation of the Probate of the later 
Will on the ground of non-service of ¢itation, even 
before he has obtained Probate of the ‘earlier Will. 


[p. 761, col. 1.) 

Appeal against the decree of the 
Officiating Subordinate Judge, ist Court, 
Mymensingh, dated the 15th April 1916. 

Babu Gopal Chandra Das, for the Appel- 
lant. 

Babu Kali Kinkar Ohuckerbutty, for the 


Respondents. 
JUDGMENT. 

Onattersea, J.—This appeal .is against 
an order refusing an application for 
revocation of Letters of Administration with 
a copy of the Will annexed, which had 
been granted to the respondent. Raj Kumari 
Dasi in 1914, 

It appears that one Broja Kishore died 
leaving his widow Kunja Mani, a daughter 
Raj Kumari, a daughter’s son Sarat, a 
widowed daughter-in-law Draupadi and two 
granddaughters Sarala and. Khiroda. 
Brojo Kishore executed a Will on the 
rd November 1696 by which he bequeathed, 
subject to the life interest to be enjoyed 
by his widow Kunja Mani and with the 
exception of some properties and legacies, 
an 8-annas share of his estate to his 
widowed daughter-in-law Draupadi. and the 
other half to his daughter Raj Kumari. 
In 1907 -Kunja Mani applied . for and 
obtained Prokate of a later unregistered 
Will said to have been executed; by Brojo 
Kishore on the 8th June 1906. By this 
Will the right of the daughter-in law in 
the estate was considerably cyt down, 
Kunja Mani died in 1914 and her daughter. 
Raj Kumari and her son Sarat obtained 


_ Letters of Administration] with a scopy of. 
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the Will annexed. On the 20th November 
1914 an application for revocation was 
made by Draupadi on the ground that no 
citation had been served upon her at the 
time when Letters of Administration were 
granted to Raj Kumari. Raj Kumari and 
her son pleaded that citation had been 
served upon Draupadi. A large number of 
witnesses were examined on the point as 
to whether citation had really been served 
or not. After the evidence on both sides 
had been taken,at the time of argument 
it was contended on behalf of Raj 
Kumari that Draupadi had no locus standi 
to apply for revocation of the Will, and the 
learned Judge has thrown out the applica- 
tion on that ground. 

We are of opinion that this case ought 
not to have been disposed of in this way. 
The fact that there was an earlier Will 
is admitted and in the later Willitself it 
is stated that the earlier Will is thereby 
revoked. There are many references in 
the evidence on both sides to the earlier 
Will. Now, if the later Will stands, 
Draupadi cannot claim any rights under 
the firss Will under which she has a 
substantial interest. She had, therefore, 
sufficient interest to oppose the grant of 
the later Will and to apply for revocation of 
the later Will. i 

lt is contended that she cannot apply 
for reyocation of the later Will unless and 
until she obtains Probate of the earlier 
Will, We think that it is not necessary that 
Draupadi should obtain Probate cf the earlier 
Will for the purpose of enabling ‘her to apply 
for revocation of the Letters of Administra- 
tion. If she succeeds in showing that there 
was no later Will, it will be open to her 
{to prove the earlier Will and to apply for 
Letters of Administration with a copy of the 
Will annexed. We think therefore that she 
has locus standi to make the application. 

In this view, it is unnecessary to consider 
how far the right of Draupadi for maine 
tenance is affected by the later Will and 
whether she is entitled to apply for re- 
vocation of the later Will on that ground. 

The order of the lower Court is set 
aside and the sase sent back to that Court 
for decisjon on the question whether 
Draupad: had been served with sitation in 
the proceedings for grant of Probate in 
1907 and for Letters of Administration with 
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a eopy of the Will annexed in 1914 to 
Raj Kumari upon the evidence on the 
record, 
Costs will abide the result. We assess 
the hearing-fee at two gold mohurs, 
WALMSLEY, J.—I agree. 


Appeal allowed. 


ALLAHABAD HIGH COURT, 
Cryin Revision No. i960r 19:7, . 
April 22, 1918, 
Present:;—-Sir Henry Richards, Kr., Chief 
Justice, and Justice Sir P, C. 
Banerji, Kr. 
DHARA SINGH - DEFENDANT— APPLICANT 
versus 


GAYAN CHAND—Ptatntirr—Responpenr, 

Civil Procedure Code (Act V of 1908), 8, 116-~ 
Revision—Jurisdiction—Mistake of law, whether ground 
for revision-—Promissory note, liability of minor on. 

Where a Court has jurisdiction to determine a 
matter and in the exercise ofits jurisdiction it makeg 
a mistake in law, that does not entitle the party 
against whom the decision is given to come to the 
High Court in revision. [p. 762, col. 1.] 

Plaintiff brought a suit on a promissory note exeout. 
edby the defendant. Defendant pleaded infancy, 
whereupon the Court of first instance dismissed the 
suit. On appeal the Subordinate Judge found that 
the plaintiff was a minor but that he had fraudulently 
misrepresented his age, so that he was estopped from 
setting up his minority asa defence. Jt, therefore, 
decreed the suit. The suit being of small cause 
nature, the defendant applied in revision to the High 
Court: 

Held, that the lower Appellate Court was wrong in 
holding the minor liable on the finding of fact arrived 
at by it, but that the mistake being a mere mistake of 
law the High Court could not interfere in revision, 
[p. 762, col. 1.3 

Civil revision from a decree of the 
Subordinate Judge, Meerut, 

Mr, Kailas Nath Katju (for Dr. Tej Bahadur 
Sapru), for the Defendant-Applicant, 

Mr. Radha Kant Malaviya (for Mr. Baldev 
Ram Dave), for the Plaintiff-Respondent,. 

JUDGMENT.—A preliminary objection 
has been taken to the hearing of this appli- 
cation. The suit was brought upon a pro- 
missory note. The defendant pleaded that 
he was a minor at the date of the note. 


The Munaif held that he was a minor ande 


dismissed the suit. In appeal the Subordinate 
Judge found that the defendant was a 
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minor but that he had fraudulently mis- 
represented his age to the plaintiff, and on 
this ground reversed the desision of the 
Munsif and decreed the suit. The prelimi- 
nary objection is that the suit being of the 
nature cognizable by a Small Cause Court, 
the Code does not provide for a second appeal 
and that the ‘defendant is not entitled 
to apply in revision under the provisions of 
section 115. It is quite clear that the Court 
had jurisdiction to determine the matter and 
in exercise of its jurisdiction, if if made a mis- 
take in law, this does not entitle the party 
against whom the decision isto come here in 
revision. We may mention that the Court 
was clearly wrong in holding the minor liable 
on the promissory note on the finding of faot 
arrived at by it. We reject the application 
but under the ciroumstances we make no 
order as to costs. 
Application rejected, - 


CALCUTTA HIGH COURT. 
APPEAL FROM ORDER No. 91 or 1917 AND 
Rue No, 343 or 1917, 

l January 21, 1918. 
Present:—Mr. Justice Teunon and Mr. 
Justice Newbould. 

ALOK CHAND PAL AND otprrs— 
PLAINTIFFS——APPELLANTS 
versus 
JALURAM NAMASUT AND OTHERS—- 
` Derenpants—~ RESPONDENTS, 

Bengal Landlord and Tenant Procedure Act (VIII of 
1869), ss. 59, 64, 65—Non-transferable holding, whe- 
ther can be sold in execution of decree for rent in 
District of Sythet. 

In execution of a decree for rent ina case in the 
District of Sylhet governed by the provisions of 
Bengal Act VIII of 1869, whether the decree is a 
decree for the co-sharer landlord’s share of rent or a 
decree for the whole rent due onthe holding which 
is non-transferable, the holding cannot be sold under 
the provisions of section 59 or section 64 or 65 of the 
Act. 
Appeal against the order of the District 
Judge, Sylhet, dated the 12th December 
1916, affirming that of the Munsif, 4th 
Court at Habigunj, dated the 5th August 


1916. 
” Babu Birendra Ohandra Das, for the Appel- 


lants, . 
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Babu Birendra Kumar Dey, for the Re- 
spondents. - < 

JUDGMENT.—This appeal arises out of 
an application for execution of a rent 
decree by attachment and sale of the 
holding. In the Courts below the case was 
treated practically as one falling under 
the provisions of the Bengal Tenancy Act, 
and the learned District Judge held that the 
holding not being transferable and the decree 
in his view being one not for rent but for 
money, neither the whole of the holding 
nor the -annas share therein, that is to 
say, the share corresponding with the share 
of the executing decree-holder sould be 
sold. But the case comes from the Dis- 
trict of Sylhet and is, therefore, governed 
by the provisions of Bengal Act VIII of 
1869. Whether it is, as the District Judge 
supposed, a decree merely for the co-shaszer 
landlord’s share of the rent, or a decree 
for the whole rent due on the holding, it 
must be dealt with under the provisions 
of the Act which we have just cited. In 
the suit brought by the co-sharer landlord 
to which all his co-sharers, it appears, were 
parties there was nu prayerand therefore, 
no order for ejesctment. The holding is 
admittedly not transferable and it would, 
therefore, seem that it cannot be sold under 
the provisions of either section 59 or 
section 64 of the Ast. Sestion 65 of the 
Act requires that in the first instance 
execution should be taken out against the 
person or moveable property of the debtor 
and thereafter against his immoveable pro- 
perty, if any. If satisfaction cannot be 
obtained in the manner indicated in sec- 
tion 65 the unexecnted decree may, it 
appears, become the basis of a suit for 
ejectment under the provisions of sestion 
02, Whatever may be the proper course 
open to the decree-holder landlord, it is 
clear that he cannot in the present pro- 
ceeding at least obtain satisfaction of his 
decree by attachment and sale of this non- 
transferable holding, 

For these reasons we dismiss this appeal 
with costs. We assess the hearing fee at 
one gold mohur. 

The connected Rule No. 343 of 1917 is 
discharged. We make no order ag to costs 
in the Rule. 

Appeal dismissed; 
Rule discharged. 
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MADRAS HIGH COURT. 

APPEALS AGAINST ORDERS No. 357 or 1916 

AND No. 9 or 1917. 

October 1, 1917. 
- Present:—Mr. Justice Abdur Rahim ard Mr. 

Justice Oldfield. 
LAKSHMINARAYANA TANTRI — 

Derenpant No, 1—APPELLANT 
VETEUS 


RAMACHANDRA TANTRI—PLAINTIFF 


— RESPONDENT, 

Civil Procedure Code (Act Y of 1908), Sch. 11, 
paras. 14, 15, 21—Arbditration, reference to, out of 
Court—Revocation of submission by guardian of 
~ minor—Award binding minor, validity of—Absence of 
guardian in proceedings before arbitrators, effect of— 
Arbitrators, duty of-—Misconduct, 

The principles of Order XXXII, rule 11, Civil 
Procedure Code, apply to references to arbitration 
made out of Court. [p. 764, col. 2; p. 767, col.) 

Where the guardian of a minor, on whose 
behalf a reference was made to arbitration, has 
been grossly negligent or has acted fraudulently 
in conducting the proceedings before the arbitrators, 
itis open to the minor to impeach the award by 
a suit instituted through a guardian or when he 
attains majerity. [p. 764, col, 1.] 

Hoghton, In ve, Hoghton v. Fiddey, (1874) 18 Eq. 578 
at p. 676; 43 L. J. Ch. 758; 22 W. R. 864, applied. 

The Court may also refuse to file the award on 
objection taken on behalf of the minor. [p. 765, col. 
2; p. 767, col. 1.) 

Where a reference on behalf of the minor ig 
revoked by the guardian and the arbitrators never- 
theless proceed with the reference, itis the duty 
of the guardian to watch the proceedings on the 
minor’s behalf, and any award passed binding the 
minor without his being duly represented is liable 
to be -vacated at his instance. It is the duty of 
the arbitrators to see that the minor is properly 
represented, jp. 766, col. 2; p 767, col. 1.] 

Per Abdur Rahim, J.—An award cannot be said to 
be ipso facto invalid’ because it is not shown to be 
advantageons or beneficial to the minor. [p. 764, col. 
2 


Ramji Ram v. Salig Ram, 11 Ind. Cas. 481; 14 C. 
L. J. 188, approved. 

Romon Kissen Bett v. Hurrololl Bett, 19 O. 334; 
9 Ind. Dec. (N. 8 ) 667, not approved. 

An award that is invalid under the law governing 
minors, as where it is passed on a reference ont of 
Court without the minor being duly represented, 
comes within the expression ‘or otherwise invalid’ in 
paragraph 15 (c) of Schedule IT, Civil Proceduce Code, 
and the Court can, for that reason, set aside the 
award. [p. 763, col. 1.] 

There is no distinction between void and voidable 
awards so far as paragraph 15 of Schedule II, Civil 
Procedure Code, is concerned. The rule itself states 
the circumstances under which an award becomes 
void in cases dealt with in paragraph l4, suggesting 
that awgrds which can be set aside under rule 16 are 
not to be treated as void awards. [p. 764, col. 1.] 

The words ‘or otherwise invalid’ in paragraph 15 (c) 
of Schedule IT, Civil Procedure Code, are not 
ejusdem generis with the other cases mentioned 


in the clause, but are meant to include all cases 
of invalidity on grounds other than those men. 
tioned. [p. 765, col. 1.3 

Per Oldfield, J.— Under paragraph 21 (1), Schedule 
11, Civil Procedure Code, the Court must be satisfied 
that the matter has been referred to arbitration 
and must, therefore, enquire into the validity of 
the reference. In such enquiry the question of 
benefit to the minor can be raised [p. 766, col. 1.] 

An award passed ‘on a reference out of Court 
binding a minor who was not in fact represented 
in proceedings before the arbitrators, should be set 
aside under paragraph 15 (1) of the Schedule as for 
the arbitrator’s misconduct, [p. 767, col. 1.] 

An arbitrator fails in his duty and is guilty 
of misconduct if he does not secure for each 
party an opportunity to present his case, and he 
should even go beyond strict legal requirements 
to do so. Ep. 767, col. 1.] 

An arbitrator should refrain from passing an 
award, so longas heis deprived of the power to 
passa just one, and should either adjourn the 
proceedings in case a change in the representation 
of the minor is probable, or, if one is not probable 
either generally or within the time, if any, fixed 
for the award ,he should refuse to act. [p, 767, col. 1] 

Appeals against the decrees of the Dig- 
trict Court, South Canara, dated the 13th 
September 1916, in Original Suit No. 3 of 
1916. 

Messrs. K. Y. Adiga and K. P. Lakshmana 
Rao, for the Appellant. 


Mr. B. Sitarama Ruo, for the Respond. 


ent, 
JUDGMENT. 

ABDUR Ranim, J.—This appeal arises in a 
suit to file an award and is preferred by 
the 2nd defendant, whois a minor repre» 
sented by his mother, the other parties 
being the lst defendant his father, and the 
plaintiff, the brother of the Ist defendant 
and uncle of the 2nd defendant. All these 
three persons were members of an undivided 
Hindu family, and the arbitration was 
sought for the purpose of partitioning the 
properties between the plaintiff on the one 
hand and the first and second defendants 
cn the other. The very next day after 
the submission the lst defendant, who was 
acting as the guardian of the 2nd de- 
fendant, gave notice to the arbitrator reyok. 
ing the submission; thereafter he did not 
appear at all in the proceedings and the 
arbitrator proceeded to make the parti- 
tion, no one being there to watch the pro- 
ceedings on behalf of the 2nd defendant 
and to protect his interests. It has been 
held that the revocation by the Ist de 
fendant was not justified and the question 
for decision, therefore, is whether the failure 
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of the lst defendant as guardian to con- 
duct the case of the 2nd defendant before 
the arbitrator, which in my opinion 
amounted to gross neglect of his duty, is 
sufficient to vitiate the award. Iam clearly 
of opinion that the contention of the learn- 
ed Vakil for the appellant that an award 
is ipso facto invalid if it cannot be shown to 
be beneficial or advantageous tothe minor 
is not sustainable. I am not clear that 
the learned Judge in the decision in In 
the matter of Romon Kissen Sett v. Hurroloil 
Sett (1) has laid down any such proposi- 
tion. At any rate, I agree with the view 
of the law as propounded in Ramji. Ram 
y. Salig Ram (2) on this point, Nor am 
I able to acaept the contention of the 
appellant that the lst defendant’s inter- 
est in the arbitration proceedings was ad- 
verse to that of the minor and the submis- 
sion was bad on that ground. No doubt 
one of the questions which the arbitrator 
had to deal with was whether certain debts 
incurred by the lst defendant were binding, 
but that question was not. raised between 
the 2nd defendant and the Ist defendant but 
only between the plaintiff on the one side 
and the Ist and 2nd defendants on the 
other and thedecision of the arbitrator has 
in no way concluded that matter between 
the lst defendant and the 2nd defendant, 

On the main question there can be little 
doubt that it would be open to the minor, by 
a suit instituted either through a guardian 
or when he attains majority, to impeach the 
award if he can prove that his guardian 
has been grossly negligent or has acted 
fraudulently in conducting the proceedings 
before the arbitrator. There can be no 
doubt that a decree may be impeached 
where there bas been negligence on the 
part of the next friend in the 
sonduet of the plaintiff’s case, and it is 
stated by Vice-Chancellor Malins in Hoghton, 
In re; Heoghton v. Fiddey (3): “The 
question which I have to deside is, whether 
this infant, on whose behalf adecree was 
taken by consent in 1867, is to suffer by 
any negligence or wantof knowledge on the 
part of her then next friend. I am clearly 


(1) 19 C. 884; 9 Ind. Dec. (xN. a.) 667, 
“ (2) 11 Ind. Cas. 481; 140. L. J. 188, 

(3) (1874) 18 Hq. 678 at p. 576; 43 L. J. Ch, 
458; 22° W, R. 854, 


of opinion she cannot be called upon to 
erdure that inconvenience. The proposition 
that an infant of tender years may have 
her whole fortune wrecked by the 
neglect of her next friend is so monstrous 
that I cannot pay attention to it. She is 
entitled to have a next friend who is diligent 
and who will protect her interests.’ See 
also Lalla Sheo Churn Lal v. Ramnandan Dobey 
(4), It is unfortunate that there is no pro- 
vision in the Civil Prosedure Code which 
makes it incumbent on the arbitrator, where 
a reference has been made out of Court, to 
see that the case of the minor is in the 
hands of a proper guardian, similar to that laid 
down by Order XXXII, rule 11, with respect 
tothe Court. I think the proposition laid 
down by Vice-Chancellor Malins is equally 
applicable to the proceedings before an arbi- 
trator. This has hardly been disputed before 
us. The argument which is used to uphold 
the award is that the Court can refuse to 
file an award only on the grounds men- 
tioned in the Second Schedule of the Cade, 
rules 15, 14, eto., and that, though a separate 
suit may lie, the same objections to an 
award which would justify a suit are not 
available to the minor when the award is 
filed and sought to be made a decree of Court 
under the special procedure provided by the 
Second Schedule. If this argument were 
accepted, it would follow that where an award 
which affects a minor is invalid because of 
the fraud or neglect of the guardian in the 
conduct of the arbitration proceedings, the 
Court is bound to pass a decree in the terms 
of the award although the next day it would 
be set aside by a suiton the very same allega- 
tions. Unless one is compelled by clear 
words of the Statute one would not counten- 
ance such an interpretation of the law, 

Rule 15 says: No award shall be set aside 
except on one of the following grounds” be 
it noted that this does not seem to be 
confined merely to objections to filing an 
award but is wide enough to sover suits to- 
set aside an award, including those mentioned 
in clause (e) which runs as follows, “the 
award having been made after the issue of 
an order by the Court superseding the 
arbitration and proseeding with the suit or 
after the expiration of the period lowed 
by the Court, or being otherwise invalid.” 


(4) 22 0, 8; 11 Ind. Dec. (N. 8.) 7. 
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The phrase “or being otherwise invalid” 
was for the first time introduced into the 
new Code and if seems to me that it is 
wide enough to cover such a case as this. 
If an award is invalid under the law govern- 
ing minors, I see no difficulty why such 
invalidity is not included in these words. 
It was suggested that “invalid” means “void” 
and an award which an infant could get 
set aside would only be voidable, but I do 
not think that there is any substance in 
this distinction. If a party does not choose 
to get rid of an award even in eases falling 
under clause (e) it would be binding 
on him, and there seems to be no sense in the 
distinction between void and voidable awards 
so far as rule 15 is concerned. In fact, that 
rule itself states the circumstances under 
which an award becomes “void” in cases 
dealt with in rule 14, suggesting that awards 
whioh can be set aside under rule 15 are 
not to be treated as void awards, 

Then if was suggested that we must read 
the words “or being otherwise invalid’ as 
ejusdem generis with the other cases raentioned 
in clause (c), that is to say, it would only apply 
to cases where an award is bad on grounds 
like wantof jurisdiction. It seems to me 
that those words do not call for an ejusdem 
generis interpretation, but are meant to 
include all cases. of invalidity on grounds 
other than those mentioned. This view 
seems to have the support of a Full Bench 
decision of the Allababad High Court in 
Lutawan v. Lichiya (5), where Richards, O. J., 
says: “It seema to me that it was the 
clear intention of the Legislature by this 
amendment of the Code that objections to 
the award on the ground of invalidity from 
any cause whatever would be decided by 
that Court and by no other Court.” This 
passage might also suggest that the only 
remedy of the 2nd defendant to the suit 
would.be nnder.rule 15 of the Second Schedule, 
and not by a separate suit. But it is not 
necessary.in this case to consider whether 
that general proposition is correct. 

It is. argued by Mr. Sitarama Rao in 
support of the lower Oourt’s order that it 
has not been shown that the lst defendant 
as the guardian of the 2nd defendant was, 
in fact, negligent in the conduct of the case 


- (5) 21 Ind. Cas, 989; 86 A. 69 at p. 74,12 A.L. 


$ ; 


of the2nd defendant before the arbitrator. 
But he was not justified in rescinding the 
submission and when he found that the arbi- 
trator proceeded with the arbitration, it was 
his duty to appear and watch the proceedings 
and putforward the case of the minor before 
him, This is not one of those cases in which 
there may be a question whetber the 
minor had a good defence or not, if a 
minor has not a good defence to a suit 
it is undoubtedly not the duty of the 
guardian to incur unnecessary costs in 
defending the suit. The very nature of 
the arbitration proceeding is ordinarily 
such that every person having a olaim 
would be interested in seeing that the 
partition made by the arbitrator is just 
and fair. In this case the minor 
alleges that by the partition he has been 
prejudiced. I am of opinion that the 
appellant has a valid objection to any 
decree being passed on the award. 

Having regard to the nature of the 
award which is one for partition, the pro- 
per order to be passed is that the suit 
must be totally dismissed. As regards costs, 
since it was the conduct of the Ist 
defendant that led to the award 
being treated as invalid, I would make him 
pay the costs of the 2nd defendant in 
this Court and in the lower Court. The 
plaintiff-respondent will bear his own costs 
throughout. 

OLDFIELD, J.—This is an appeal against an 
order of the District Judge, South Canara, 
under section 21, Schedule II, Civil Pro- 
cedure Code, filing an award, and against 
the decree passed in its terms. We have 
to deal only with the order, since no 
independent objection has been made to 
the deeree. The arbitrators were asked 
to make a partition of family property 
between plaintiff and Ist defendant, brothers, 
and 2nd defendant, minor son of the last 
mentioned, the present appellant, 

The first objection to the award is that 
on 2nd defendants’s behalf there was no 
valid submission to arbitration, first de- 
fendant, who acted for him, having an 
interest adverse to his in the proseedings, 
because an important question in them was 
whether Ist defendant had incurred certain 
debts as manager of the family and whe- » 
ther he or its members, including 2nd 
defendant, were liable for them. But the 
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partition, it was not disputed before us, 
was ‘of the family properties between the 
plaintiff on one side and the lst and 2nd 
defendants on the other and the interest of 
the two last mentioned was identical in 
it, to establish the liability of the family 
and make a portion of the debts recoverable 
from the plaintiff-instead of the whole 
being recoverable from the Ist defendant 
primarily and 2nd defendant secondarily in 
virtue of his sonship. 

It is urged next that the lower Court 
should, before filing the award, have con- 
sidered whether the submission to arbitration 
under the award itself were advantageous 
to 2nd defendant. As regards the latter 
there is, so far as we have been shown, 
only one authority in support of .2nd de- 
fendant’s claim, Romon Kissen Sett v, Hurrololl 
(1), and its weight is small, since it is the de- 
cision of asingle Judge in an uncontested case. 
It is in fact.impossible to consider whether the 
award, as distinguished from the submission, 
is advantageous to the minor 
without a discussion of the merits of the 


questions referred, which would be incon- 
sistent with the principles of arbitration’ 


procedure; and it was held in Balaji v. 


Nana (6), following Jagan Nath v. Mannu Lal 
the reference was not 
bound. to pass: 
a decree in terms of the award, if tbere’ 
were none of the objections spscifiedin the’ 


(7), .that where 
impugned, the Court was 


Code to doing so. ‘L` ascordingly turn to 


the objection that the reference itself was- 


disadvantageous and, therefore, invalid. 
Under section 21 (1), Schedule II, Civil 


Procedure Code, the Court must be satisfied ` 


that the matter has been referred and, no 
doubt, must, therefore, enquire into the 
validity of the reference. There is then 
authority in the first of the two last 
mentioned oases, which I should be inclined 
(if necessary) to follow, for the view that 
the question. of benefif to any minor con- 
cerned can be raised in such enquiry. See 
also Ramji Ram v. Salig Ram (2). .But it 
is unnecessary to pursue the. matter further, 
because the objection to the reference, as 
distinguished from the award, on the ground 
of a kaarah to the minor 2nd defend- 


6) 27 B. 287;5 Bom, L, R. 95. 
. (7) 16 A, 231; A. W. N. (1894) 60; 8 Ind, Dec. 
(N. $) 150. .. 


congerned, 


ant has mot been taken in the grounds 
of appeal here and was not, so far as 
appears, taken in the lower Court; and I 
am not prepared to condone the omission 
and dispose of the point on the materials 
on record, because if is eminently one 
which should be stated explicitly with a 
clear specification of the matters in respect 
of which disadvantage to the minor was to 
be feared. It may beadded that no attempt 
at such specification was made in the argument 
before us. 

The next objection is more important. 
The Ist defendant the day after he 
consented to the reference -revoked his 
consent and no suggestion has been 
made that this revocation was legally: 
effective. Subsequently he did not attend. 
the arbitration proceedings, although as re- 
gards him personally the arbitrators fully 
complied with their duty because they did 
not proceed or place him eæ parte until they’ 
had given him notices of their intention to 
do both. But as throughout Ist defendant 
appears to have acted also as the guardian: 
of the 2nd mer ue decision to proceed. 
ex parte affected bet and the proceedings. 
took place and the ae was passed withont- 
any person attending to protect the latter’s. 
interest. It is contended that in ‘these oir- 
cumstances the award should be -set. aside: 
either under section 15 (1) on account of: 
the arbitrator’s misconduct or under section 
15 (3) as “otherwise invalid. ” 

As I shail accept the first of these con-. 
tentions, I need not consider whether .the' 
general words “ otherwise invalid ” cover. 
all conceivable grounds, other than those 
already specified, on which an award might: 
in proceedings of any description be set aside 
or only grounds ejusdem generis with those 
specified in section 15 (3). . Turning to section 
15 (1), 1 observe first with reference to Lalla. 
Sheo Ohurn Lal v. Ramnandan Dobey (4), 
a decision which has been followed in various 
unreported cases, that, if first defendant’s 
conduct had occurred in proceedings before. 
a regularly constituted tribunal, it would have 
justiied the subsequent vavation of any- 
decision passed: adversely to the minor he 
represented, since. there is no suggestion 
that he absented himself on sonsifleration 
of the merits of the case or because he could 
have had no contention worth advancing with 
reference to them; and next, with reference to; 
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Order XXXII, rule 11, that the Court would 
have been bound to be vigilant in the minor’s 
„interest and, after removing Ist defendant for 
his failure in his duty, to appoint another guar- 
dianin hisstead. Are arbitrators acting, like 
those here in questicn, on a reference without 
‘the Court’s intervention under that or any simi- 
lar duty and is their failure to perform it mis- 
conduct P No authority directly in point 
has been shown us. But generally arbitrators 
will fail in their clear duty and be guilty 
of misconduct, if they do not secure for each 
party an opportunity to present his case: 
and according to English authority they 
should even go beyond strict legal require- 
ments in order to do so. Orompton & Oo, 
and Mohan Lal (8), Gladwin v. Chileote (9), 
Haigh v. Haigh (10) and Whatley v, Morland 
(11). The principle involved is one of sub- 
stance and the case of a minor, such as 
that before us, is not one, in which it 
should be relaxed. True, arbitrators cannot, 
like a regularly constituted Court, protect 
his interest by removing the defaulting 
guardian and appointing another in his 
stead. But their duty may fairly be taken 
to be to refrain from passing an award, 
so long as they are deprived of the power 
to pass a just one, and either to adjourn 
the proceedings in case a change in the 
representation of the minor is probable, or, 
if one is not probable either generally or 
within the time (if any) fixed for the re- 
turn of the award, to refuse to act. In the 
present case the arbitrators’ failure in this 
duty amounted, in my opinion, to misconduct 
and on this ground their award must be 
set aside. 

` This entails that the appeal should be 
allowed, the lower Court’s decision being set 
aside and the petition being dismissed. I 
agree with the order proposed by my Jearned 


brother as to costs for the reason he 
gives. 

; Appeal allowed. 
M. C. P. 


(8) 25 Ind. Oas. 391; 41 C. 318. 

(9) (1841) 9 Dow. P. O. 550; 5 Jur. 749; 61 R. R. 
825. 
(10) (1861) 31 L. J. Ch. 420,3 De G. F. & J. 157; 
5 L. T. 507; 8 Jur. (N. s.) 983; 45 E. R. 838; 180 R. R. 


73. e 
(11) (1834) 2 Or. & M. 347; 2 Dow, P. O. 249; 4 Tyr. 
265; 3 L. J. (N. s.) Ex. 68; 39 R. R. 790; 149 E. R. 794, 
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CALCUTTA HIGH COURT. 
Civit Roures Nos. 305 ann 806 or 1917, 
August 29, 1917, 
Present:—Justice Sir Asutosh Mookerjee, Kr., 
and Mr. Justice Walmsley. 
Rai BAIKANTHA NATH SEN 
Bahadur——-DerenpantT-— 
PETITIONER 
versus 


RAMAPATI CHATTERJEE—- 


OPPOSITE PARTY. 

Bengal Tenancy Act (FIII B.C. of 1885), s. 148 A, 
suit under, form of—Suit by co-sharer landlord for 
‘separate share of rent, or in the alternative for total 
rent, nature of—Decree, form of. 

Co-sharer landlords, who by arrangement with the 
tenants collect their shares separately and have in 
previous years brought separate suits for recovery of 
their dues, are competent to sue jointly for the total 
amount due to them under the terms of the original 
lease, which can be enforced by all the co-shaters 
together without the consent of thetenants. But if 
a plaintiff seeks to avail himself of the special pro- 
visions of section 148A of the Bengal Tenancy Act, 
he must in his plaint seek to recover the entire 
amount due to himself and his  oo-sharers, 
[p 768, cols. 1 & 2.] 

A co-sharer landlord sued for rent and alleged, in 
the first paragraph of the plaint, that he had separate- 
ly collected his share of the rent from the tenant. 
defendant in previous years. Inthe second para. 
graph he stated that he had demanded his separate 
share of the rent fromthe tenant but to no avail. 
He added, in the third paragraph, that he was not 
aware whether his co-sharers (whom he joined as 
defendants) had separately realised their shares of 
the rent. In the first clause of the fourth paragraph 
he prayed that a decree might be made in his favour 
for his share of the rent; then followed a second 
alternative clause to the effect that if it was found 
that the tenant had not paid the rent due to his eo. 
sharers, he might be granted leave toamend the 
plaint so as to secure a decree for the entire sum: 

Held, that this was nota suit contemplated by 
ee 148 A of the Bengal Tenancy Act. [p. 768, 
col, i. 

. The nature of the decree to be made in the suit 

depends upon its true character. Ifit isa suit for 
the share ofthe rent recoverable by the plaintiff 
separately by reason of the factthat he has on 
previous occasions collected that share of the rent 
separately from his co-sharers, the decree will be a 
money-decree; if, on the other hand, it is a decree in 
a suit ‘properly framed under section 148A, the 
decree will operate as a rent-decree capable of execu- 
tion under the special procedure prescribed by the 
Bengal Tenancy Act. [p. 768, col, 2.] 


_ Civil Rules against a desision of the Subor- 
dinate Judge, Burdwan, dated the 19th. 
December 1916, confirming that of the 
Ta .Katwa, dated the 18th December 
915. 

` Babu Hemendra Nath Sen for the Peti- 
tioner, : : 
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Babu Kearunamoy Bose, for the Opposite 
Party. ; 

JUDGMENT.——The question for deter- 
mination in this Rule is, whether the suit 
as framedis maintainable under section 148A 
of the Bengal Tenancy Act. The plaintiff 
alleged, in the first paragraph of the plaint, 
that he had separately collected his share 
of the rent from the tenant-defendant in 
previous years. In the second paragraph 
he stated that he had demanded his separate 
-share of the rent from the tenant but, to 
no avail. He added, in the third paragraph, 
that he was not aware whether his co- 
sharers (whom he joined as defendants) 
had separately realised their shares of the 
rent. In the first clause of the fourth 
paragraph he prayed that a decree might be 
made in his favour for his share of the 
‘vent; then followed a second alternative 
clause to the effect that if ib was found 
that the tenant had not paid the rent due 
to his co-sharers, he might be granted leave 
to amend the plaint so as to secure a decree 
for the entire sum. We are of opinion tkat 
this is not a plaint ina rent suit of the 
character contemplated by section 148A. 

Reference has been made to the decisions 
in Pergash Lal v. Akhowri Balgobind Sahoy 
(1) and Nunda Lal Choudhury v. Kala Ohand 
Choudhury (2) whieh, however, do not 
support the contention of the plaintiff. In 
each of these cases the plaintiff-landlord 
inatituted the suit on the. allegation that 
rent was: recoverable by him jointly with 
his co-sharers and that he was obliged to 
institute a suit alone inasmuch as his 
co-sharers had not joined and had mot 
disclosed how much, if any, sum was due 
on account of their shares. In the case 
before us, the plaintiff thronghout the plaint 
proceeds on the allegation that he has 
previously collected his share of the rent 
separately and in the first prayer clause 
actually seeks to recover that share. No 
doubt, as; pointed out by the Judicial 
Committee in the case of Pramada Nath. Roy v. 
Ramani Kanta Roy (3) and subsequently by 
this Court in the case of Bhola Nath Bose 


y. Belchambers (4), co-sharer landlords, who 
(1) 190. 788; 9 Ind. Deo. (N. 8.) 982. 
| (2) 8 Ind. Cas. 50; 15 0. W. N. 820, 
(3) 85 0. 381; 7 O. L. J. 139; 12 C. W. N. 249; 10 
+ Bom. L. R. 66; 361. A. 73; 18 M. L. J. 43; 3 M. L. T. 
151 (P. 0). ` 
“9 ta) 10 ind, Oas. 891; 14 0. In J. 378. 
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by arrangement with the tenants ‘collect 
their shares separately and have in 
previous years brought separate suits for 


-recovery of their dues, are sompetent to 


sue jointly for the total amount due to 
them under the termsof the original lease, 


-which can be enforced by all the co-sharers 


together without the consent of the tenants. 
Bat it is plain that if a plaintiff seeks to avail 
himself of the special provisions of section 
148A, he must in his plaint seek to recover 
the entire amount due to himself and his 
co-sharers ; this the present plaintiff has 
failed to do. The Courts below have 
concurrently found that the plaintiff never 
collected his share of the rent separately 
and that the evidence he has adduced in 
support of the allegation made in the plaint 
is untrustworthy. In our opinion, the suit 
as framed is nota suit under section 148A 
and should not have been entertained. 
We cannot accept the contention that there 
is no substance in this objection. The 
nature of the decree to bé made in the 
suit depends upon its true character. If 
it ig a suit for the share of the rent 
recoverable by the plaintiff separately by 
reason of the fact that he has on previous 
occasions collected that share of the rent 
separately from his co-sharers,' the decree 
will be a money decree if, on the other 
hand, it isa decree in a suit properly framed 
under section 148 A, the debree will operate 
as a rent-decree, capable of execution under 
the special procedure prescribed by the 
Bengal Tenansy Act. We are: accordingly 
of opinion that this Rule must be made 
absolute and the suit dismissed with costs, 
inasmuch as the allegation of saparate 
collection has” not been established. ` We 
assess the hearing fee in this Court at one 
gold mohur. 

“A similar order will be drawn up id Rule 
No. 306 of 1917. i 

Rules made absolute. 
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MADRAS HIGH COURT. 
Ssconp OiviL Appeat No, 2592 or 1914. 
January 9, 1918. 
Present: ~Sir John Wallis, Krt., Chief 
Justice, and Mr. Justice Napier. 
PAPALA CHAKRAPANI—PLAINTIEF 
—~APPELLANT 
VETSUS 
LACHIMIACHTET, Lecar REPRESENTATIVE OF 
THE DECEASED Ist Responpent SUBRA- 
MANIA CHETTIAR—Derenpant No. 1— 


RESPONDENT, 

Mortyage—Sib-morigagee, rights of—Discharge of 
original mortgage by substitution of other mortgages, 
how far affects rights of sub-mortgagee—Assignment of 
mortgage, absence of notice of, to mortgagor, effect uf— 
Sale, right of, by sub-mortgagee—Transfer of Property 
Act (IV of 1882), s. 67. 

There is no necessity to give notice of an assign- 
ment of a mortgage to the mortgagor, and such want 
of potice will not render the sub-mortgage invalid, 
save in sofar as the assignee holds subject to the 
accounts between him and the original mortgagee. 
[p. 770, col, 1.] 

The substitution of one mortgage by another 
mortgage will not affect the rights of a sub-mort- 
gagee from the original mortgagee to bring the 
mortgagee’s rights under theearlier mortgage to sale. 
(p. 770, col A] 

A sub-mortgagee has the right to sell the mort. 
gagee’s rights against the particular properties sub- 
mortgaged to him for the whole amount due to 
him and the mortgagor’s remedy against him is 
just what he would have against the original mort- 
gagee if the latter sought to enforce his debt against 
those particular properties, wiz, to redeem by 
paying the amount due. [p. 770, col. 2.] 

Second appeal against the decree of the 
Court of the Temporary Subordinate Judge, 
Tanjore, in Appeal Suit No. 40° of 1916, 
preferred against the decree of the Court of 
the District Munsif, Tanjore, in Original Suit 
No. 379 of 1908. 

FACTS appear from the judgment. 

Mr. T. R. Ramachandra Atyar (with him 
Messrs. T, R. Krishnaswami Azyar and N.A, 
Krishna Aiyar), for the Appellant, contended 
that the position of a sub-mortgagee was not 
affeated by the replacement of the mortgage 
by subsequent mortgages. The fact that the 
mortgagor had no notice of the sub-mortgage 
was immaterial. The only circumstance that 
could put an end to the sub-mortgage was re- 
demption. 

Mr. K. N. Aityar, for the Respondent, 
argued that as substitution extinguished the 
original fhortgage, it had the same effect in 
regard to rights created under the earlier 
mortgage. It had virtually the same effect 
as redemption. Further, the mortgagor had 
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no notice of the sub-mortgage and could not 
be called on to recognise rights created by his 
mortgagee who had himself been a party 
to the sapre ssionof his mortgages. 
JUDGMENT.—This second appeal comes 
before us for re-hearing so far as the 12th 
respondent is concerned, our judgment in 
Second Appeal No. 2592 of 1914 and the 
decree being to that extent set aside. 
The points arising have now been re argued 
on behalf of that respondent. With regard to 
the question of proof of the sub-mortgage sued 
on we do not think it necessary to say 
more than tbat we consider the proof 
sufficient. The point most strongly pressed 
on us was that the plaintiff’s sub-mortgage 
does not now legally affect the property 
covered by the original mortgage which it 
purported to charge, that mortgage having 
been discharged by the substitution of two 
mortgages, Exhibits C and D, covering dis- 
tinct portions of the property and 
executed by two different branches of 
the family, both documents being executed 
in ignorance of the existence of the sub- 
mortgage in favour of the plaintiff’s pre- 
decessor-in-titl. We have asked the 
learned Vakil for authority for the proposi- 
tion that a sub-mortgage executed without 
notice to the mortgagor was invalid or that 
such a sub-mortgage could be rendered in- 
operative except by redemption of the mort- 
gaged property, and he has been unable to give 
us any such authority. He has contended, 
however, that substitution must have the 


- game operation as redemption, the interest 


affected having been destroyed. This pro- 
position is clearly unsound in principle and 
has been negatived by authority of that Court. 
It was laid down in Jones y. Gibbons (1) 
that there is no nesessity to give notice of 
an assignment tothe mortgagor. Vide Fisher 
on Mortgages, page 631; and White and 
Tudors Leading Cases in Equity, 7th 
Edition, Volume 2, page 38*, where the cases 
are collected. In Matthews v, Wallwyn (2) 
it was held that the only rights of a 
mortgagor without notice of the assignment 
are that the assignee holds subject to the 
account between him and the original mort- 


gagee. This latter proposition was re-affirmed 
(1) (1804) 9 Ves. (Jun) 407; 32 E. R.659;7 R. E. 


247. 
(2) (1798) 4 Ves. (Jun) 118; 31 E. R. 62. 
*Highth Edition page 43.—Ed, 
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in Ohambers v, Goldwin (3). "This principle 
applies both to payments made prior to the 
assignment and to those subsequent to it. Vide 
Halsbury’s Laws of England, Volume 21, page 
179, and Dizon v. Winch (4), where the limits 
of the doctrine were considered. As pointed 
out in our previous judgment the oase in 
Narayana Mudalt v. Raghavammal (5) is a 
direst authority on the point argued before us. 
It was there held that a subsequent mortgage, 
in consideration of further advances to the 
mortgagor although it might operate as a 
merger of the earlier mortgage as between 
the original mortgagor and the mortgagee, 
sould not prejudice the rights of the sub- 
mortgagee, or affect his rights to bring the 
mortgagee’s rights under the earlier mortgage, 
to sale.” The right to the state of account 
between the original parties was also re- 
cognised, but in that case as in this it was 
found that the mortgagor had paid nothing. 

The next point taken was that the sub- 
mortgagee could not bring a suit for sale 
of some of the items covered by the original 
mortgage which items alone were sub-mort- 
gaged to him by Exhibit B. There is no- 
thing in this objection. The rights of a sub. 
mortgagee are stated in a desision of a Full 
Bench of the Allahabad High Court, Ram 
Shankar Lal v. Ganesh Prasad (6),a8 follows: — 
“A sub-mortgagee is entitled to a decree for 
sale ofthe mortgagee rights of his mort- 
gagor subject to the right of redemption by 
the original mortgagor.” In this case the 
right of the original mortgagee was to 
bring any one of the properties to sale for 
the amount of his debt. His right with 
regard to some of those properties he has 
assigned by way of sub-mortgage for a sum 
less than the amount covered by the original 
mortgage and it is now vested in the plaint- 
iff. The plaintiff has, therefore, the right 
to sell the mortgagee’s rights against those 
particular properties for the whole amount 
dueto him, and the mortgagor’s remedy 
against him is just what he would have 
against the original mortgagee if the latter 
sought to enforce his debt against those 


(3) (1804) 9 Ves. Jur. 264; 32 E. R. 600; 7 R R. 
181 


(4) (1900) 1 Ch. 786; 69 L. J. Ch. 465; 82 L.T. 
a 437: 48 W. R. 612; 16 T, L. R. 276, 

(b) 18 M. L. J. 462, 

(6) 29 A. 385; 4 A. L. J. 273; A. W. N. (1907) 97; 
2 M. L. T, 245, 
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to redeem 
amount dune and 


particular properties, namely, 


by paying the 
sued for. We must, therefore, set aside 
the decree of the lower Appellate Oourt 
with costs payable by the 12th re- 
spondent both here and in the lower Appellate 
Court, and restore the decree of the District 
Munsif. Time for redemption is extended for 
three months from this date. 
Appeal allowed. 


M. C.P 


PRIVY COUNCIL, 

APPEAL FaOM TuE Uart Tra Higa COURT, 
March 18, 1918. 
Present: —V iscount Haldane, Lord Dunedin, 
Lord Sumner, Sir John Edge and 
Mr. Ameer Ali. 

Rajkumar JAGANNATH PRASHA 
SINGH—Dérenpant—APPELUANT 
versus 
Syed ABDULLAH ano. 01HERs—~ 


PLAINTIF¥S——- RESPOND «NTS. 

Evidence Act (1 of 1872), s. 115—Xstoppel. by repre. 
sentation or action causing another to change positian 
—Conveyance by person entitled by estoppel, whether 
transfers good title against those bound by estoppel, 

The doctrine of estoppel is based upon the change 
of position brought about by the represeutations or 
an of the persons bound by the estoppel. [p. 772, 
col 2. 

Estoppel applies not only in favour of the person 
induced to change his or her position, but of a 
transferee from such person, and it binds not only 
the person whose representations or actings have 
created it, but all claiming under him by gratuitous 
title. [p. 772, col. 2.] 

The estates of B., a Raja, were taken under Govern. 
ment management under the Encumbered Estates 
Act. The manager appointed, who had a poser of 
sale under the Act, put up a village to sala. B: 
bought it benami in the name of K, but the manager 
never executed any conveyance to E. Thereafter 
the management was removed and B, was restored 
to his estates K. having died, B. procured K.'s heir 
L. to convey the village to B’s illegitimate daughter 
R. After B’s death R. conveyed it to A. who sued Bs 
heir J. for possession: 

Held, that J, was estopped from denying R.'s title. 
[p. 778 col. 1.] 


Appeal from a desree of the Calortta 
High Court, dated June 10,1913, reversing 
that of the Subordinate Judge, Gaya. 
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FACTS of the oase are sufficiently set 
out in their Lordships’ judgment, 

Syed Abdullah’s suit was dismissed by 
the first Court, but decreed by the High 
Court (Chatterjea and Newbould, JJ), 
Defendant appealed. 

Mr. Dunne, K. O., with him Mr. Ramsay, 
for the Appellant.—-The estoppel relied on by 
the High Court is that the Raja’s conduct 
prevented us from alleging that the ostensible 
title was notthe real title, But Rajeshwari 
here was not even ostensible owner. Her 
transferor never got a conveyance such as 
would have given him title. Section 54 of 
the Transfer of Property Act lays down that 
to affect immoveable property there must be 
a registered instrument, The Board bas 
held that until registered a contract has no 
effect: and that if registration is not effected 
all equitable rights under the contract are 
extinguished, 

[Loup Doxgpin referred to Lord Shand’s 
judgment in Sarat Chunder Dey v. Gopal 
Ohunder Laka (1). | 

That was a clear case of a representation 
being acted on: it was not so here. Rajeshwari 
did not act on any misrepresentation: it has 
been found she paid no consideration. If 
the Raja wished to make a gift of the 
village to her, section 123 of the Transfer 
of Property Act requires a registered ins'ru- 
ment signed by himor on his behalf. Syed 
Abdullah cannot avail himself of section 41 
of that Act, for he neither made reasonable 
enquiries nor acted bona fide: there are recitals 
in the deed, but the smallest enquiry would 
have shown him that they were untrue, and in- 
deed the deed itself recites that he relied on 
Rajesh wari’s representations as to her title. 

Sir W. Garth, for Respondents, was not 


called on. 
JUDGMENT. 

Logn Dongotn.—TIn this suit Syed Abdullah 
gues the Raja of Deo for possession of a 
_ village called Badam, The plaintiff is 
purchaserfrom a dancing girl, Rajeshwari 
Koer, who is the natural daughter of the 
late Raja Bhikham of Deo, father of the 
present Raja, defendant, 

The history of the matter is this: Raja 
Bhikbam, having got into involved sireum- 
stances, his estate was put under manage- 
ment under the provisions of the Chota 


(1) 19 I. A, 203: 201 0, 298; 6 Sar. P. ©. J, 224, 10 
Tud. Deo, (N. s.) 20 (P. O0), ; 
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Nagpur Encumbered Estates Act, which 
had been made to apply to Deo by a special 
Act. The manager appointed under the 
Act one Bhuan Lil, who had in terms of 
the Act powers of sale, put up to public 
action the village of Badam. It was bought by 
Kashi Nath Singh for the sum of Rs. 2,000, 
Asa matterof fact, Kashi Nath had been 
put forward by the Raja himself, who provid- 
ed him with the money. No conveyance was 
executed by Bhuan Lal in favour of Kashi 
Nath. The management came toan end in 
1896, and the Raja was restored to his eatate. 
In 1897, the Raja, who had expressed his 
desire to benefit Manni Bibi, the mother 
of Rajeshwari, and his infant daughter by 
her, caused Lajjadhari, the adopted son of 
Kashi Nath who had by this time died, to 
execute a conveyance of Badam in favour of 
Rajeshwari. The deed of conveyanse bore 
to be in respect of a considerationof Rs. 5,000 
but in reality no money passed—La}jjadhari 
merely acted on the command of the Raja. 
On the 22nd April 1838 Rajeshwari, being 
a minor, applied through ‘her mother as 
guardian for registration’ and mutation of 
names in respect of the village of Badam., 
On the same day the Raja presented a 
petition in which he narrated the fact of 
Badam having been sold by Bhuan Lal, 
the manager, set forth that Kashi Nath 
had died without having obtained a coon- 
veyance and that Lajjadhari his son had sold 
the property to Rajeshwari, and prayed 
that Rajeshwari’s petition should be granted 
and her name inserted in the register, “to 
which your petitioner has no objection 
whatever.” Rajeshwari’s name was acsorde 
ingly entered in the Government register as 
proprietrix of the village of Badam. 

In October 1898 Raja Bhikham died and 
the present Raja being a minor the estate 
came under the management of the Court of 
Wards. Sometimein 1899 Mr. Wright, the 
manager, turned out Rajeshwari who was in 
possession, via facii and without process, In 
1901 Mr. Wright sonveyed Badam to Ranee 
Chandra Koer, the surviving widow of Raja 
Bhikham, on the idea that it was gur property 
descending from Ranee to Ranee. In 1902 
the Ranee applied for mutation of names, 
Her application was opposed by Rajeshwari 
and was refused. In 1904 the Ranes raised 
a civil sait for a declaration that the property 
was hers. To this suit she called as defendants 


s 
"e 
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Rajeshwari and the young Raja, the present 
defendant. The whole fasts were gohe into. 
The Ranee had based her case on an 
allegation that Kashi Nath was a benamidar 
for her, The Subordinate Judge held that 
Kashi Nath was the benamidar of Raja Bhi- 
kham, and not of the Ranee, and dismissed 
the suit, adding an opinion that Raja Bhi- 
kham himself would have been estopped from 
denying that the property belonged to 
Rajeshwari. On appeal the District Court 
affirmed the judgment, but did not repeat the 
dictum as to estoppel. In 1908 Rajeshwari 
executed a conveyance in favour of the present 
plaintiff, who in the same year -raised the 
present suit, 

The defence to the suit was, after diana; 
ing irrelevant pleas, based on two grounds, 
first, a denial of Rajeshwari’s title to convey 
anything to the plaintiff; second,’a denial that 
Rajeshwari had conveyed to the plaintiff on 
the allegation that she wasa minor at the time 
of the conveyance. The learned Subordiate 
Judge upheld both defenses and dismissed 
the suit. The Appeal Court reversed and 
gave judgment in favour of the plaintiff, 
= It will be gonvenient to dispose of the 
second ground of defence first, as it depends on 
a pure question of fact, The Subordinate 
Judge, while commenting on the unreliability 
of the witnesses, three in number, adduced 
by the defendant to prove the minority, gave 
judgment on-the. ground that the rebutting 
evidence was not what it might have been. 
The High Court, agreeing with tbe criticism 
on the defendant’s witnesses, came to the 
conclusion that the defendant had-not made 
out. his allegation. Their Lordships agree 
with the High Court. The onus to prove 
minority ison the defendant who asserts 
it. He brings no reliable evidence to 
prove this assertion. This defect in his 
proof cannot, their Lordships think, be 
cured by a mere criticism of the evidence 
brought by the plaintiff. It would further 
seem to their Lordships that the evidence 
tendered by the brother is not open ‘to 
any obvious. objection. .Bub it is enough 
to say that the matter being left in doubt 
the defendant fails to prove his assertion. 

The sole question then is whether there 
‘was na title in Rajeshwari. Formal title by 
progress there was not. Both Courts find that 
the sale by auction, though it gave a right 
to the purchaser to get a title, did not give 
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him an actual title. Admittedly Kashi Nath 
never got the acual title, to which as 
purchaser he was entitled. The plaintiff 
in the Court below attempted to prove that 
Kashi Nath was a true purchaser for value. 
In this he failed, and both Courts are 
agreed as to this. He was only trustee 
for the Raja Bhikham, The argument in 
the lower Court then turned mostly on the 
effect of the judgments of 1905 and 1906 in 
the suit by the Ranee. The plaintiff urged 
that as between Raja Shikhamand the defend- 


- ant, who were both co-defendants to the 


Ranee’s suit, these judgments formed a res 
judicata to the effect thatthe property belong- 
ed to Rajeshwari. In deciding rightly that 
this was not so, the learned Subordinate 
Judge overlooked the fact thut, though the 
dictum of the Subordinate Judge in the 
Rauee’s suit that Raja Bhikham was in a 
question with Rajeshwari estopped from 
denying that the property was hers was 
an obiter dictum, yet on the emergence 
of the same facts as were found in that 
suit, the question arose to be decided in 
this suit, it being obvious that if Raja 
Bhikham was estopped, the present Raja, 
his son, taking by gratuitous title from 
him, was equally estopped, But the High 
Court took up that point and desided it 
in favour ‘of the plaintiff. The question 
before their Lordships is whether that view. 
was right. 

Their Lordships think that it was, In 
the first place, they are satisfied that the 
facts are as haye been stated above. . When, 
therefore, Lajjadbari executed the con- 
yeyance in favour of Rajeshwari at the 
instance of Raja Bhikham; he . (Raja 
Bhikham) was. the true owner. Kashi 
Nath wasa trustee for Raja Bhikham, and 
Lajjadhari sould only succeed to his father’s 
trusteeship, Further, Raja Bhikbam -was 
the proprietor of the estate of which Badam 
was a part. So that if by renunciation . 
or limitation the right of Kashi Nath to 
get a conveyance became extinct, the full 
right as well asthe title was in him. In 
this position of affairs not.only did Raja 
Bhikham cause Lajjadhari to execute the con- 
veyance, but when Rajeshwari prageeded to 
give effect to that conveyauce by applying for. 
registration he actively assisted her. By so 
doing he caused her to change her position, for 
by registration she became bound for all 
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the State liabilities which attach to the 
registered holders of immoveable property. 
If then Raja Bhikham had lived and 
attempted to regain the property these 
actings of his would, in their Lordships’ view, 
have estopped him from making the claim. 
He did not do so, The present defendant 
is his son, and succeeded by gratuitous title, 
and he, therefore, cannot do what his 
father would have been unable to do. 
Their Lordships will humbly advise His 
Majesty to dismiss the appeal with costs. 
Appeal dismissed. 


Solisitors for Appellant:—Messrs. T, D. 
Wilson & Co. 
Solicitor for the Respondents, Mr. JZ, 


Dalgado. 





ALLAHABAD HIGH COURT. 
Civit Reviston No. 190 or 1917, 
March 5, 1918. 
Present:—Sir Henry Richards, KT., Chief 
Justice, and Justice Sir P. C. Banerji, Kt. 
FAZAL RAB— APPLICANT 
VETSUS 
MANZUR AHMAD AND orners— 


OPPOSITE PARTIES. 

Civil Procedure Code (Act V of 1908), O. XXI, 
rr, 89, 92—Sale in ewecution, setting aside of— Deposit by 
judgment-debtor in treasury, whether deposit in Court—~ 
‘Court’, meaning of-—Revision—High Court, power of 
interference of. 

The deposit under Order KAT, rule 89, of the Civil 
Procedure Code of the purchase-money plus 5 per cent. 
compensation to the auction-purchaser, isan indulg- 
ence to the judgment-debtor. The auction-purchaser 
isentitled to the benefit of his purchase, unless the 
rule is strictly and completely complied with. Whe- 
ther or not the section hag been completely complied 
with, is a question which the Court has jurisdiction to 
decide and if in the exercise of such jurisdiction, 
it comes to an erroneous conclusion, the High 
Court is not entitled to interfere with its order in 
revision. [p, 774, col. 2.] ; 

A judgment-debior deposited the sum necessary 
for getting a sale set aside under Order XXI, rule 
89, in the treasury owing to the Civil Court being 
closed on that day. On the re-opening of the Court 
he applied under the above rule, stating that he 
had already deposited the money in the treasury. 
The Courfrefused to set aside the sale on the ground 
that the deposit had not been made in the Oivil 
Court: 

Held, that as the word ‘Court’ in Order XXI, rule 
89, means Civil Court, the Court had jurisdiction 
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to decide whether the deposit had been made in 
Court and that the order of the Court, even if it 
was erroneous, could not be interfered with in 
revision. [p, 774, cols. 1 & 2.) 

The Code gives a right of appeal to an auctions 
purchaser against an order setting aside a sale, as 
me ce party mainly affected by the order. [p. 774, 
col. 2, 

The High Court is not entitled to create what are 
really appeals put forward in the shape of revisions. 
tp. 774, col. 1.] 

_ Civil revision from an 
Subordinate Judge, Allahabad. 

Mr. Kailas Nath Katju (with him Mr. 
Peary Lul Banerji), for the Applicant. ` 

Mr. 8. M. Sulaiman (with him Mr, T. N. 
Ohaddha), for the Auction-purchaser. 

JUDGMENT.—The facts connected with 
this application may be stated very shortly. 
There was a deoree for about Rs, 1,000. 
Certain property of the judgmet debtor was 
directed to be sold. The sale was held by the 
Qollestor on behalf of the Civil Court, The 
sale took place on the 20th September 1916, 
The property was put up to sale and fetched 
Rs. 850, On the 15th October the judgmente 
debtor came to the Collector and stated that he 
was anxious to have the sale set aside and to 
save the property; that he could not deposit the 
decretal amount plus 5 per sent, compensation 
to the auction-purchaser as the Civil Court 
was closed but he was anxious to lodge the 
money in the Treasury. The money was 
accepted by the Collector. On the lith 
November, which was the day on which the 
Civil Court opened, the judgment-debtor 
applied to have the sale set aside and stated 
how the money bad been already deposited 
in the Treasury, There wasa Rubkar from 
the Treasury to the effect that the money 
had been deposited. In December following 
the Civil Court directed that the money 
should be transferred to the account of the 
Civil Court. The Court of first instance, 
thereupon, set aside the sale, holding that the 
money had been deposited within thirty days. 
The auction-purchaser appealed and the 
lower Appellate Court held that the money 
had not been deposited within thirty days 
or on the llth November, which was the day 
on which the Civil Court opened, and 


order of the 


' accordingly the rule had not been complied 


with and the auction-purchaser was entitled 
to the benefit of his purchase. The judg- 
ment-debtor has applied in revision. There 
is no appeal from the order of the lower 
Appellate Court refusing to set aside the sale. 
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It is contended in the first place that the 
money was in fact deposited within the 
meaning of the rule and that consequently 
the lower Appellate Court had no jurisdic- 
tian to refuse to set aside the sale, and in the 
second place that the Court of first instance 
having.set aside the sale no appeal by the 
auction-purchaser lay to the lower Appellate 
Court. 

Rule 89 provides: Where immoveable pro- 
perty has been sold in execution of a 
decree, any person, either owning such pro- 
perty or holding an interest therein - by 
virtue ofa title acqsired before such sale, 
muy apply to have the sale set 
aside on his depositing in,Court (a) for 
-payment to the purchaser a sum equal to 9 
per cent. of the purchase money, and (b) for 
payment to the decree-holder, the amount 
specified in the proclamation of sale as that 
for the revovery of which the sale was 


ordered, less any amount which may, since. 


the date of such proclamation of sale, have 
been received by the decree- holder.” 

“ Rule 92, clause 2, provides “that where in 
an Spplieation under rule S9the deposit 
required by that rule is made within thirty 
days from the date of the sale, the Court 
shall make an order sefting aside the sale,” 

‘ The question which the Court below had to 
decide was whether or not the money had 
been deposited in Court. It is quite clear 
that Court means the Civil Court. This 
was a question which admittedly the lower 
Appellate Court had not only jurisdiction 
but was -bound to decide. It is somewhat 
difficult to say whether the Court was not 
technically right: in holding, unfortunate 
though the judgment-debtor may have 
been, in strictness that the money was not 
deposited in Court within thirty days or 
on the llth November, which was the first 
day the Court opened. It was not until 
December following that the money was 
accepted in the Civil Court by ordering the 
transfer of the deposit to the Civil Court 
account. It has been decided by their 
Lordships of the Privy- Council that the 
High Court is not entitled to create what 
are really appeals put forward inthe shape 
of revisions and accordingly even if we 
thought that under the exceptional circum- 
stances of this case the lower Appellate Court 
might very well have upheld the Court of 
first instance, this would not justify us in 
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interefering with the decision of the lower 
Appellate Court in revision. 

In this connection it must be remembered 
that thedeposit of the purchass-money plus 
5 per cent. compensation of the purchase- 
money to the auction-purchaser is an 
indulgence to the judgment debtor. The 
auction-purchaser is entitled tothe benefit 
of his purchase unless the section has been 
strictly and completely complied with. 
We think that the question whether or not 
the section has been complied with com- 
pletely was clearly a question which the 
Court below had jurisdiction to decide, 
that it exercised its jurisdiction and tbat 
even if we thought it had come to an 
erroneous conclusion, we would not have been 
entitled to interfere in revision. 

As to the second contention, namely, that 
an auction-purchaser has no right to appeal, 
the Code undoubtedly gives a right cf appeal 
against an order setting aside the sale. The 
party mainly affected by the setting aside of 
the sale is tbe aucticn-purchaser and the 
Code provides that the sale sbould not be set 
aside without notice to him. We think it 
would be most unreasonable to bold that the 
Code restricts the right of appeal to tbe 
decree-holder or judgment- debtor. We think 
the application fails and we accordingly 
dismiss it with costs. 

Revision dismissed. 


MADRAS HIGH COURT. 
FULL BENCH. 


City Civit Court Appeat No, 7 or 1917. 
April 9, 1918. 


Present:— Sir John Wallis, KT., Chief Justice, 
Mr. Justice Sadasiva Aiyar and Mr. Justice 
Spencer. 

KADIRVELU NAINAR—Puantipr— 
APPELY.ANT 
VETEUS 


KUPPUSWAM! NAICKER— DEFENDANT 
— RESPONJ.ENT, 
Fraud— Decree oblained by perjured evidence, suit 
to set aside, n ai: tuinability of. 
No suit can be institnted to set aside a decree on 
the ground that it was obtained by perjured evidence, 
[p. 778, col. 1.4 
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Venkatappa Naick v. Subba Naick, 29 M, 179; 16 M. 
L, J. 59, overruled. 

Logadapatti Chinnayya v. Kotla Ramanna, 19 Ind. 
Cas A79; 88 M. 203; (1913) M. W, N. 287; 13 M. L. T, 
421: 25M L J. 228; Moruful Hug v. Surendra Nath 
Roy, 15 Ind Cas 893; 6 O. W.N 1002and Janki Kuar 
v. Lachmi Narain, BO Ind. Cas. 789; 87 A. 585; 13 A. 
L J. 753, followed. 


Appeal against the decree of the City Civil 
Court, Madras, in Original Suit No. 498 of 
1916. 

This appeal coming on for hearing on 
the 10th of December 1917, upon perusing 
the grounds of appeal, the judgment and 
decree of the lower Court and the material 
papers in the suit and upon hearing the 
arguments of Mr. K. S. Ganapathi diyar, 
for the Appellant, and of Mr. A. 
Venkataroghavachart, for the Respondent, 
and the case having stood over for oon- 
sideration till the 8th January 1918, the 
Court (Wallis, C. J, and Sadasiva Aiyar, J.) 
made the following 


ORDER OF REFERENCE TO A 
FULL BENCH. 

Sapasiva Alvan, J.—The plaintiff is the 
appellant. The present defendant had 
brought a suit against the present plaintiff 
in the Presidency Small Cause Court for 
money due by the plaintiff toa Chit fund, 
of which the defendant was the stake-holder 
and in whieh the plaintiff had four shares, 
the plaintiff having executed a promissory 
note in favour of the defendant. The defend- 
ant obtained a decree for Rs. 117-20 in 
the suit filed in the Presidency Court of 
Small Canses against the plaintiff notwith- 
standing certain defences raised by the 
plaintif. The decree is dated the Sth 
February 1914. The present snit was 
brought on the Il4th December 1916 in the 
City Civil Court (a) fora declaration that 
the decree in Small Cause Suit No. 1492 of 
1914 is null and void, and (b) fora decree 
directing the defendant to pay the plaintiff 
Rs. 399-12-0 (the -damages incurred by 
the plaintiff throngh the defendant’s fraud 
in obtaining the unjust decree) with interest 
thereon and costs of suit. The grounds 
alleged as the foundation of this claim are 
found in paragraphs 8 to 10 of the plaint 
asfollows: “The defendant falsely swore in 
that suif that he paid only ten monthly 
instalments” (to the Chit) and that cartain 
receipts were passed only for instalm nts 
paid in respect of the Chit fund transaction, 
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and notfor independent loans advanced by 
the plaintiff to the defendant, “that the 
defendant also dishonestly suppressed the 
fact that he was bound to give credit for 
Rs.68 due to the plaintiff as premia in 
the Chit and that the desree of the Small 
Cause Court which was obtained by the 
plaintifi’s wilful perjury and suppression of 
material facts was obtained in fraud of the 
Court.” 

The plaintiff's suit was dismissed by the 
learned City Oivil Judge, on the ground 
that his Court cannot be converted into 
a Court of Appeal on a question of fast 
from the desision of the Small Cause Oourt. 
In Venkatappa Naick v. Subba Naick (1) 
Boddam and Moore, JJ, purported to follow 
the English cases in Aboulff v. Oppenheimer 
(2) and in Fadala v. Lawes (3) and held 
that a judgment obtained by perjury is a 
judgment obtained by fraud committed upon 
the Court and sould be set aside in a 
separate suit. The learned Judges evidently 
thought that the decision in the well-known 
case of Flower v. Lloyd (4) was overruled by 
the two later English decisions referred to 


by them. The decision in Venkatappa 
Naick v. Subba Naick (1) has been 
afterwards considered in at least two 
eases in this Court. In Kumarasawmy 
Ohetty v. Kamakshi Ammal (5), which 


came before Sandara Aiyar, J. and myself, I 
said: “{falso wish to add that I should not 
be understood as admitting that a plaintiff 
can maintain a-suit to set aside a decree on 
the ground of frand simply because the decree 
had been obtained on perjured testimony. 
I know it-has been so held in Venkatappa 
Naick v. Subba Naick (1), but I have grave 
doubts as to the correctness of that desision.” 
Sundara Aiyar, J., agreed with my above 
observations. ‘Then thereis a reported case 
in Logadapatiz Ohinnayya v. Kotla Ramanna 
(6) in which Benson and Sundara Aiyar, JJ., 
dealt elaborately with the same point. At 


(1) 29 M. 179; 16 M, L, J. 59. 

(2; (1883) 10 Q. B. D. 295; 52 L.J. Q. B. h 47 L. 
T., 325; 31 W. R. 67. 

(3) (1890) 25 Q. B. D. 310; 63 L. T. 128; 88 W. R. 
594, 


(4) (1879) 10 Ch. D. 327; 39 L. T. 618; 27 W. R. 496. 

(5; 16 Ind. Cas. 843; 28 M. L.J. 187; 12 M. L. To 
186; (1912) M. W. N. 805. 

(6) 19 Ind. Cas, 579;.88 M. 203; 


(1913) M. W.N. 
387; 13 M. L. T, 421; 25 M. L. J, 228, 
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page 206* it is said: “It is indisputable that 
the decree may be vacated on the ground 
that if was obtained by the sucsessful-party 
by fraud. The question is what would 
amount to fraud which would entitle an 
unsuccessful litigant to get the decree 
vacated. He cannot, it is clear, ba allowed 
to get round the rule of res judicata and to 
prove that the judgment given by the Court 
was wrong because it came to a ‘wrong 
conclusion on the evidence before it, Ilt 
follows from this that the Court’s conclusion, 
both onthe construction to be put on the 
evidence placed before it and on the 
inference to be drawn from such evidence as 
well as on the trustworthiness .of the 
evidence, should be regarded as final. If 
`~ the Court acts erroneously in forming its 
judgment on any of these matters, the 
proper remedy is to invoke the help of the 
appellate tribunal where an appeal is 
allowed by law. Another mode of rectifying 
an erroneous judgment is to apply for review 
of judgment. The unsuccessful party has, in 
‘ auch an application, an opportunity to adduce 
any evidence which he failed to adduce at 
the hearing and which he could not, with 
all proper diligence, have then adduced. 
It cannot be doubted that, in such cases, 
he cannot institute a fresh suit to get the 
judgment vacated.” “The test to be applied 
is, is the fraud complained of not some- 
thing that was included in what has 
already been adjudged by the Court, but 
extraneous to it? If, for instance, a party 
be prevented by his opponent from conducting 
his case properly by tricks or mtsrepresentation, 
that would amount to frand. There may also 
be fraud upon the Court if, in a proceeding 
in which a party is entitled to get an 
order without notice to the other side, 
he procures it by suppressing’ facts which 
the law makes it his duty to disclose 
to the Court. But where two parties fight 
at arm’s length, if is the duty of each to 
question the allegations made by the other 
and to adduce all available evidence regard. 
ing the truth or falsehood of it. Neither 
of them ean neglect his duty and after- 
wards claim to show that the allegation of 
his opponent was false.” Then the learned 
Judge refers to Black on Judgments in 23, 
Cyclopedia of American Law and Procedure, 
as regards the acts which can be relied on 
*Page of 38 M.—Hd 
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as constituting the fraud which would 
vacate a judgment, namely, things which are 
collateral to the matters which have been 
adjudged by the Court. Then tha passages 
from the judgment of the Lord Justice 
James in Flower v. Lloyd (4) are quoted: 
“Assuming all the alleged falsehood and 
fraud to haves been substantiated, is such a 
suit as the present sustainable? That 
question would require very great consideras 
tion indeed, before it is answered in the 
afirmative. Where is litigation to end if 
a judgment obtained in an action fought out 
adversely between two litigants sus juris 
and at arm’s length could be set aside by a 
fresh action on the ground that perjury had 
been committed in the first action, or that 
false answers had been given to interroga- 
tories or a misleading production of dooumepts 
or of a machine, or of a process had been 
given? There are hundreds of actions 
tried every year in which the evidense is ir- 
reconcilably conflicting, and must be on one 
side or other wilfully and corruptly perjured. 
In this case, if the plaintiffs had sustained 
on this appeal the judgment in their favour, 
the present defendants, in their turn might 
bring a fresh action to set that judgment 
aside on the ground of perjury of the 
principal witness and subornation of perjury 
and so the parties might go on alternately 
ad infinitum. There is no distinction in 
principle between the old Common Law 
action and the old Chancery suit and the 
Court ought to pause long before it 
establishes a precedent which would or 
might make, in numberless cases, judgments, 
supposed to be final only the commence- 
ment of a new series of actions. Perjuries, 
falsehoods, frauds, when detected, must be 
punished and punished severely, but in 
their desire to prevent parties litigant 
from obtaining any benefit from sach foul 
means, the Court must not forget the 
evils whieh may arise from opening such 
new Sources of litigation, amongst such 
evils not the least being that it would 
be certain to multiply indefinitely the 
mass of those very perjuries, falsehoods and 
frauds.” The learned Judge declined, there- 
fore, to follow Venkatappa Naick v. Subba Naick 
(1), As regards the two English cases 
Abvuloff v, Oppeheimer (2) and Vadala v. L :wes 
(3), they were cases of suits brought upon 
foreign judgments, Inthe casein Nanda 
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Kumar Howladar y. Ram Jiban Hewladar (7) 
Jenkins, C. J., says at page 998* that the 
jurisdiction to set aside a decree for fraud “is 
to be exersised with care and reserve, for it 
would be highly detrimental to encourage 
the idea in litigants that the final judgment 
in a suit is to be merely a prelude to 
further litigation.” In Ramratan Dol v. 
Bhuri Begam (8) Richards, ©. J., quotes 
with approval passages from Flower v. 
Lloyd (4), dissents from Lakshmi Charan 
Shaha v. Nur Ali (9), which was dis- 
approved of in the Caloutta High Court 
itself in Moruful Huq v. 
Nath Roy (10), and approves of Jenkins, 


C. J.’s observations in Nanda Kumar 
Howladar v. Ram Jiban Howladar (7). 
In Janki Kuar v, Lachmi Narain (11) 


also Venkatappa Naick v. Subba Naick 
(1) was expressly dissented from and the 
learned Judges say that the weight of 
authority is in support of the view taken 
in Nanda Kumar Howladar vy. Ram Jiban 
Howladar (7) and in Moruful Hug v. 
Surendra Nath Roy (10), that is, in favour 
of the view taken in Flower v, Lloyd (4), and 
in the Madras case Logadopatti Ohinnayya 
v. -Kotla Ramanna (6). I think that in 
India the considerations mentioned by 
- James, L. J., in Flower v. Lloyd (4) apply 
with very great force, as it is dangerous 
to allow a fresh suit to be brought by an 
unsuccessful litigant to set aside the decree 
passed against him on the ground that his 
opponent had imposed on the Court by 
letting in perjured evidence. The two cases 
relied on in Venkateppa Naick v. Subba 
Naick (1) and the later case in Oole v. 
Langford (12). merely follow old 
English precedents and do not attempt to 
tackle with the weighty reasons given in 
Flower v. Lloyd (4). The passion for liti- 
gation, wherever it exists in this country, is 
hkely to turn into almost incurable mania 
and the doctrine of es judicata would be- 


” (7) 23 Ind, Cas, 387; 41 0, 990; 18 O. W. N. 681; 19 
0, L. J. 457. 
(8) 30 Ind. Cas 792; 38 A. 7; 13 A. L. J. 901. 
a 11 Ind. Cas. 626; 38 ©. 936; 16 C. W.N. 
(10) #5 Ind. Cas, 893; 16 C. W. N. 1002, 
(11) 30 Ind. Cas, 789; 37 A 585; 13 A. L. J. 753. 
E (12) (1898) 2 Q. B: 36; 67 L, J. Q. B. 698; 14 T. L. 
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come practically useless if Lakshmi Oharan 
Shaha v. Nur Ali (9) is followed in Indian 
Courts, 

Having regard, however, to the conflict of 
views found in the desisions in Venkatappa 
Naick vy. Subbu Naick (1) and in Logadapatit 
Ohinnayya v. Kotla Ramanna (6), I would 
refer the following question to the Full 
Benecb:— 

“Was the question of law sonsidered in 
Venkatappa Narck v. Subba Naick (1) rightly 
decided in that case P” 

Warns, O. J.—I concur in the order of 


reference. 





The appeal came up for hearing before the 
Fall Bench on 9th April 1918. 

Mr. K. S. Ganapatty Adyar, for the 
Appellant, relied on Venkatappa Naiek v. 
Subba Nares (1), which holds that a judgment 
obtained by false evidence is a judgment 
obtained by fraud and is, therefore, liable 
to be vacated. Vide also Abouloff v. Oppen- 
hemer (2) and Vadala v. Lawes (3). 


Mr. K. Venkataraghavachart, for the 
Respondent, urged that Venkatappa Naick 
v. Subba Naik (1) was against 
the preponderating weight of judicial 
decisions and should not bə followed. 
Reference was made to Logadapatti Ohinnayya 
v. Kotla Ramanna (6), Moruful Hug v. 
Surendra Nath Roy (10), Janki Kaur v, 
Lachmi Narain (11). The effect of upholding 
the decision in Venkatappa Narek v. Subba 
Naick (1) would be to make the Court 


which is asked to vacate the decree of 


another Court virtually a Court of Appeal. 
The perjury committed in a proceeding must 
be exposed in the very action ifself. The 
finality of a judgment should, as far as 
possible, be preserved and there should be 


mo loopholes for fresh litigation, 


Abouloff v. Oppenheimer (2) and Fadala v. 
Lawes (3) are actions on foreign judgments. 

The English case of Flower v. Lloyd (4) 
was also cited. 


OPINION.—In Venkatappa Natick v. Subba 
Naick (1) the Court desided that a suit conld 
be instituted to set aside a decree on the 
ground that it had been obtained by false 


evidence tendered at the trial and by the 


suppression of evidence. On reference to 
the printed papers it appears that the 
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alleged suppression of evidence consisted in 
the non-production of a promissory note 
the very existence of which the defendant 
denied when.giving evidence in the ease. 
There has been considerable difference of 
opinion in England as to whether an action 
would lie to set aside the judgment of an 
English Court on the ground that it had 
been obtained by perjured evidence. In 
India the weight of authority appears to 
be in favour of holding that such a suit 
will not lie for the reasons given by Sundara 
Aiyar,. J., in Ingadapattt Chinnayya v, Kotla 
Ramanna (6;, by the Caloutta Court in 
Moruful Huq v. Surendra Nath Roy (10), 
and by the Allahabad Court in Janki Kuar 
y. Lachni Narain (11). We are, therefore, 
of opinion that Venkatappa Naick v. Subba 
Naick (1) was wrongly decided and must 

be overruled. 

M, C. P. 
Answered in the negative, 





CALCUTTA HIGH COURT. 
Appeal FRuM ORIGINAL Decree No. 291 
or 1916, 

December 18, 1917. 
Present:—Mr. Justice Fletaher and 
Justice Sir Syed Shamsul Huda, Kr. 
Chuwdhury KASI NATH MITRA— 
DEFENDANT—~APPELLANT 
VETSUS 
BHIKAN CHARAN MAITY-—PLAINTIPH — 


RESrONDENT, 

Mortgage—Part of consideration keptin deposit and 
paid afterwards—Remedies of mortgagor—Contract Act 
{IX of 1872), ss. 16, 74 - Undue snfluence—Penalty— 
Interest, high rate of, whether allowable 

Where at the time of the execution of a mortgage 
bond for Rs. 3,000, only the sum of Rs. 1,000 was 
advanced to the mortgagor and the balance was 
kept in deposit with the mortgagee, which was 
subsequently paid over to the mortgagor ona regis- 
tered receipt after the expiry of the due date of 
repayment stipulated in the mortgage bond: 

Held, that in regard to the balance of Rs, 2,000 
subsequently advanced the remedy of the mortgagee 
was not a mere personal action based on a simple 
contract, bit he could recover the whole amount of 
Re 8,000 by a suit onthe mortgage security. [p. 
779, col. 11 

Withcut any evidence of undue influence exercised 
or unfair means adopted by the lender, arate of 
interest agreed to by tre borrower cannot be dis- 
allowed as being penal unless itis so high as to 
shock the conscience of the Court. [p. 779, col. 1.] 


. Appeal against the decree of the 
Subordinate Judge, 3rd Court, Midnapore, 
dated the 29th August 1916, 
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FAOTS appear from the judgment. 
Babu Khitish Ohundcr Ohuckerburtty, 

for Babu Nilkant Qhosh, for the Appel- 

lant.—The mortgage-bond is only a 

bond, for Rs. 1,000 though the sconsidera- 

tion of Rs. 3,000 was mentioned in the 
bord because as a matter of fact 

Rs. 1,000 was advanced at the time of the 

execution of the bond. The other sum of 

Rs. 2,000 remained with the mortgagee 

even after the due date of repayment. They 

were advanced subsequently’ on taking a 

registered receipt. Therefore the lending of 

this sum of Rs, 2,000 was the subject- 

matter of a separate contract and did 

not form part of the mortgage-bond. So 

with regard to this sum limitation applicable 
would be 3 years only, vide Munshi Bajrangi 

Sahai y, Udit Narain Singh (1), Then the 

question remains whether the money 

advanced on receipt can be taken as the 
part of the consideration money of the 
bond. I submit not, The oase is on all 
fours with Walke: v, Oarbion (2). See also the 

Fall Bench case of Gokal Chant y. Rahman 

(3). Moreover, the compound interest allowed 

in thiscase is penal. 

Babu Dwarka Nath Ohuckerburity (with him 


Biba Khirole Narain Bhuin) for the 
Respondent, was not called upon. 
JUDGMENT, 


FLETCHER, J.—This is an appeal by the 
defendant from the decision of the learned 
Subordinate Judge of Midnapore, dated the 
29th day of August 1916. The appeal ig 
one of the most frivolous nature. I donbt 
whether I have ever seen an appeal with 
less to support it than the present one; and, 
if I may say so, that is saying a good deal. 
The suit was brought to enforce a registered 
mortgage bond. Thesuit was of the simplest 
description and the mortgage-bond bore 
interest at the rate of 95 per cent. per annum 
with annual rests, which in this country 
certainly is not excessive. The mortgage 
is admitted by both sides. 

The two points raised in this appeal are 
these: First of all, that a part of the claim 
is barred by limitation and secondly, that 
the interest contracted to be paid by the 
mortgage-bond is penal. Both the, points 


(1) 10C W. N, 982 at p. 938, 
(2) 97 Ill. 652. 
(8) 59 P. R. 1907 (F. B.) 
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are equally bad. The mortgage itself was 
dated the 7th May 1906. 1 give the date 
under the Gregorian Calendar, because I find 
it more convenient. The mortgage purport- 
ed to secure a sum of Rs. 3,400 with interest. 
The mortgagor took only Rs. 1,000 at 
the time of the execution of the bond; 
the other Rs. 2,000 was what is 
called in this country kept in deposit with 
the mortgagee, that means that the money 
was placed in a separate account in the 
hands of the mortgagee, the mortgagor 
having the right to have the Same when. 
ever he wished. The date of the repayment 
was agreed to be 13th April 1908. The 
date of the repayment arrived and the sum of 
Rs. 2,000 still remained in deposit with 
the mortgagee. On the lst October 1900 the 
Rs. 2,900 was paid over to the defendant by 
the plaintiff and subsequently—and wisely I 
expect—the mortgagee plaintiff obtained a re- 
gistered receipt for the Rs. 2,000 on the 7th 
January 1909. The first point is that the suit 
to recover the sum of Rs. 2,000 is not 
based upon the mortgage security at all 
but that it is a mere personal remedy to 
recover the sum of Rs. 2,000 due upon 
a simple contract and, therefore, it is 
barred by limitation. There is nothing 
in this point. It is a non-arguable point and 
it only requires to be stated to show how 
wrong itis. Itis said that there are deci- 
sions of some of the Oourts in India and 
also in America that support such a pro- 
position. All I can say is that, if there 
are such decisions, I respectfully disagree 
with them and I expect that, if the deei- 
sions were available and could be looked 
at,one would find that they do not lay 
down the proposition that the learned Vakil 
for the appellant in this case says that 
they do. 

The other point is an extremely frivolous 
point, namely, that the rate of interest is 
penal. What the non-penal rate isis not 
suggested. The defendant has not gone into 
the witness box to state that any undue 
influence was exercised or any unfair means 
were adopted. This rate, the rate of 94 per 
cent. per annum, is clearly not so high on 
a mortgageinthe district of Midnapore of 
& propeety ofthis nature as to shock the 
conscience of the Court, It is a rate which 
the Judges in the local Courts at Midnapore 
must see exceeded every day the Court sits, 
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Certainly 93 per cent. per annum with 
annual rests is usual in the Moffusil and, 
so faras I know, itis a rate that has not 
been qnarrelled with in this Court. I 
notice that, since the intended legislation, 
this class of penal rate seems to have 
increased inthis Court. When the mort- 
gagor sees that he cannot repay the money 
the rate is stated to be penal and excessive. 
The short answer is either do nct borrow 
money at this rate or, if you do borrow, 
repay the money on the date you agreed on 
the contract to repay. The mortgagor has 
only got himself to thank if on acconnt of his 
failure to pay off the loan for a lung period of 
years, the debt amounts to a sonsiderable 
sum. The appeal fails and must be dismissed 
with costs. We assess the hearing fee at one 
hundred and fifty rupees. 
Sumasus HUDA, J.—lI agree. 
Appeal dismissed. 


MADRAS HIGH COURT. 
Letters Patent Appwat No. 102 of 1917. 
January 11, 1918. 
Present:—Mr. Justice Oldfield and 
Mr, Justise Sadasiva Aiyar. 
MANJAPPA AND ancTHER—Derenpants 
Nos. 3 AND 4— PEIITIONERS — APPELLANTS 
VETEUS 
RAJAGOPALACHARIAR AND ANOTHER 


—~ PLAINTIFFS — RESPONDENTS, 

Civil Procedure Code (Act V of 1908), ss, 19, £0, 21 
—Contract for supply of goods—Goods not ordered 
sent with goods ordered—Return of goods not ordered 
by buyer~-Claim for value of goods ordered and 
damages for negligent re-transmission of goods not 
ordered—Place of suing — Cause of action—Jurisdiction 
—S§. 21, applicability of, to usurpation of jurisdiction 
of foreign Courts. 

Defendants, who were residents of Sagaram in 
the Mysore State, contracted “ith the plaintiffs, 
residing at Kumbakonam in British India, for the 
supply of certain articles by the latter. The 
plairtiffs sent the goods ordered by the defendants 
along with goods not ordered. The defendants 
having returned all the goods, the plaintiffs institut. 
ed the present suit at Kumbakonam for the value 
of the six articles ordered and of the other articles 
also onthe ground that they were negligently re- 
transmitted cansing loss to the plaintiffs 
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Held, (1) thatthe cause of action arose at, and 
the suit was properly filed, at Kumbakonam in 
respect of the goods ordered, as the proposal by 


defendants was impliedly accepted at that place; [p. 


780, col. 2.] 

(2) that the cause of action in respect of the 
other articles was distinct, and the defendants’ 
liability being for damages: for alleged negligence, 
the cause of action arose at Sagaram and it was 
not competent for the Kumbakonam Court to 
take cognizance of that portion of the claim; |p. 780, 


col, 2.1 | 
(3) that section 21, Civil Procedure Code, did 


not apply to usurpation of the jurisdiction of a 
foreign Court. [p. 780, col. 2.] 

Appeal, under clause 15 of the Letters 
Patent, against the judgment of Mr. 
Justice Bakewell, in Civil Revision Peti- 
tion No. 1116 of 1916, preferred to the 
High Court to revise the decree of the Court 
of the Small Causes at Kumbakonam, in 
Small Cause Suit No. 285 of 1915. 

FACTS appear from the judgment. 

Mr. Ramanath Shenai, for the Appellants, 
argued that the cause of action in 
respect of the goods ordered was distinct 
from that in respect of the goods not 
ordered. The defendants’ liability, if any, 
did nct arise from any contract with the 


plaintiffs. Some of the goods were not 
ordered by defendants and they were 
returned at plaintiffs’ express request. 


Defendants sould only be held accountable 
for negligence in handling them or for 
their method of reconveyance. The 
negligence, if any, was committed at the 
place where defendants resided. The 
Kumbakonam Court had no jurisdiction to 
entertain this portion of the claim. 


Mr. T, Narasimha Iyengar, for the Respond- 
ənts, argued that the requisition to the 
defendants to retarn the goods not ordered 
and the latter’s returning the goods in 
compliance therewith sonstituted an implied 
contract between fhe parties and the con- 
tract was entered into at Kumbakonam. 
The Kumbakonam Oourt, therefore, had juris- 
diction to take cognizance of the claim. 


Besides, the objection was not taken 
in the lower Court, and section 21, Civil 
Procedure Code, barred the objection at that 


stage. 

Mr. Ramanuth Shenat was heard in 
reply. 
eJUDGMENT.—The plaintiffs’ claim ig 


first to be paid for six articles ordered by 
defendants, whioh the latter were, there. 
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fore, bound to pay for and which they 
had no rightto return. Part of the cause 
of action as regards these articles arose 
at Kumbakonam, where plaintiffs complied 
with defendants’ order by despatching the 
articles to them, thus impliedly accepting 
their proposal. The lower Court, therefore, 
had jurisdiction as regards this part of the- 
case. There is no answer to it on the 
merits. 

Next, however, plaintiffs claim the value 
of 17 other articles, which, it is not dis- 
puted, they sent in excess of defendants’ 
order, on the ground that they failed to use 
the proper amount of sare in the method 
by which they returned them to them at 
their request and that they consequently 
did not reach them. 

It is argued, first, that the cause ef 
action for this amount arose in part at 
Kumbakonam, where plaintiffs were, because 
it ig based on a contract entered into be- 
tween defendants and plaintiffs to return 
the articles and plaintiffs entered into that 
contract there. It is clear, however, that 
there was no contract, defendants simply 
undertaking to return the articles at plaintiffs’ 
request made without reference to the passing 
of any consideration. The liability, if; any, 
is in fact for damages for their alleged 
negligence; and that negligence took place, 
16 is not denied, at Sagaram in Mysore State. 
They must, therefore, be sued there. 

Next section 21 of the Code of Ciyil Pro- 
cedure is reliedon. But we have been shown 
no authority for holding, and we do not think, 
that this provision is applicable to usur- 
pation of the jurisdiction of a foreign 
Court. 

It is then suggested that, as the part of 
plaintiffs’ claim relating to the 6 articles 
was properly made at Kumbakonam, the 
whole could be made there. But when 
the causes of action in respect of the 6 
and the 17 articles were distinct, there is 
no reason why the jurisdiction competent 
in the case of one should be competent 
in the ease of the other also. 

The claim as regards the 17 articles was, 
therefore, not made in a sompstent Court 
and it should have been disallowed. The 
claim as regards the 6 articles “should 
have been decreed. 

The lower Court’s decision and that of 
the learned Judge are set aside and the 
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small cause suitis remanded’in order that a 
fresh decree may be passed in the light 
of the foregoing. Costs in this Court 
will be costs in the case and will be 
provided for in the decree to be passed. 
M. C. P. 
Appeal allowed, 


CALCUTTA HIGH COURT. 
Appeal From APPELLATE Deorre No. 773 
or 1916. 
April 20, 1918. 
Pfesent:—Mr. Justice Fletaher and Justice Sir 
Shamsul Huda, Kr. 
MAHARAJ BAHADUR SINGH— 
PLAINTIFF —APPELLANT 
versus 
Mahant BHAGAWAN DAS Shebazi or 
ISWAR RAGHUNATH DEB THAKUR 
—DEFENDANT— RESPONDENT. 

Bengal Tenancy Act (VIII B, C.of 1885), ss. 102 (dd), 
106-—-Suitt under 3. 106—Dispute between neighbouring 
proprietors— Question for determination. 

In a suit under the provisions of section 106, 
Bengal Tenancy Act, toamend a Record of Rights 
in which the dispute is between two neighbouring 
proprietors, and which comes within the provisions 
of section 102 (dd), the only question between those 
rival proprietors that can be gone into, is the question 
as to which of them was in possession of the land 
in question at the date of the final publication of the 
Record of Rights. [p. 782, col. 2.] 

Appeal against the decree of the Dis- 
trict Judge, Birbhum, dated the 28th 
January 1916, reversing that of the Subordi- 
nate Judge of that district, dated the 7th 
December 1914, 

FAOTS of the oase appear 
judgment, 7 ; 

Babu Bepin Behari Ghose Il (with him Babu 
Urukram Das Ohuckrabartty) for the Appel- 
laut.—The snit was under section 106 of 
the Bengal Tenancy Act for correction of 
Settlement records after declaration 
of plaintifi’s title to the disputed land. 
The plaintiff asked for a declaration that 
the disputed land entered in the 
finally published Record of Rights as ap- 
pertaining to defendant’s village really ap- 

pertained to plaintiff’s village and that the 
Settlement record should be corrected acsord- 


from the 
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ingly. The disputed land was mainly waste 
land but a portion} of it was cultivated for 
several years. There was a local investiga. 
tion by a survey-knowing Pleader Commis. 
sioner, who found that most of the dis. 
puted land belonged to the plaintiff’s vil- 
lage. The first Court gave a decree in 
favour of the plaintiff, holding that in case 
of disputed possession title settles the dia: 
pute, and as in the present case title was 
with the plaintiff so possession went with 
it. The lower Appellate Court reversed thé 
decision of the first Court and dismissed the 
suit. The lower Appellate Court held that 
all that the plaintiff could get, if suocessfil 
in this suit between rival landlords, was (1) a 
declaration that the Record of Rights was 
wrong in showing that at the time it was 
published the disputed land wasin defend: 
ant’s possession aS part of his village and 
not in plaintiff’s possession as part of hid 
village and (2) an order directing an entry 
showing plaintiff as the landlord under 
ree 107 (2) of the Bengal Tenansy 

et. 

As regards the cultivated land, the 
lower Appellate Court says the Record 
of Rights _ raises a presumption that it 


was in defendant’s possession at the 
time of publication atid the plaintiff 
has failed to rebut that presumption. The 


defendant being in possession of part of 
the disputed land and having claimed title 
to the whole of the disputed land and the 
plaintiff having notice of the defendant’s 
claim to the entire suit land (waste and 
cultivated), the Record of Rights was clearly 
right as to the possession of the land in 
suit. The lower Appellate Court dismissed 
the suit, holding that the first Court had 
misconceived the case entirely in treating thé 
suit.as one for declaration of title, 

Tke disputed land being mainly waste 
land the suit comes under sestion 102, clause 
(dd) of the Bengal Tenancy Act. The casa 
reported as Mohunt Padmalav Ramanuja Das 
v. Lukmi Rant (1) was desided before the. 
clause (dd) was inserted in section 102 of 
the Act. By this clause a change in the 
Jaw has been introduced. When the case 
comes under this clause, the Court cannot 
decide the question of possession withont 
going into the question of title. See the 


(1) 12.0. W. N.S, 
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remarks of Mr. Justice Coxe in Mohunt 
Padmalav Ramanuja Das v. Lukmi Rani 
(1), last paragraph. By the insertion of 
clause (dd) the Legislature has made a 
change in the law and such questions of 
title between rival proprietors can now 
be gone into under the Act and in deciding 
such questions the Court must go into the 
question of title. 

in the case reported as Mohunt Padmalav 
Ramanuja Das v. Lukmi Rani (1) there 
were tenants and the question was to whom 
the tenants must pay their rents, but in 
the present case there was no recorded 
tenant. 

Babu Gunada Charan Sen (with him Babu 
Surendro Nath Das Gupia), for the Respondent. 
—All the desisisns of this Court. commencing 
from Mohunt Padmalav Ramanuja Dasv. Lukmi 
Rani (1) are in my favour. Though the 
decision in Mohunt Padmalav Ramanuja 
Das v, Lukmi Rani (1) was before the in- 
sertion of the clause (dd), in section 102 
of the Bengal Tenancy Act, the decisions ia 
Kali Sundari v. Girija Sankar (2), Ram 
Ohundra Bhan) Deo v. Nanda Nandanananda 
Deb (3) and Pran Krishna Saha v, Troi- 
lakhya Nath Ohowdhury (4) are all decisions 
after the insertion of the clause (Jd) and 
in all these cases the decision in Mohunt 
Padmalav Ramanuja Das v. Dukmi Rani 
(1) has been followed. In the case re- 
ported as Ramchandra Bhan) Deov. Nanda 
Nandanananda Deb (3) it was argued that 
the decision in Mohunt Padmalav Ramanuja 
Das v. Lukmi Rani (1)was wrong and should 
be referred to the Full Bench but that 
contention was disallowed. 

Babu Bepin Behari Ghose, in reply.—The 
later desisions have blindly followed the 
decision in Mohunt Padmalav Ramanuja Das 
v. Lakmi Rani (1) which was before the 
insertion of the clause (dd), and in those 
decisions the significance of the clause (dd) 
has not been observed. The remarks of 
Mr. Justice Coxe at page 13, last paragraph, 
of 12 Calcutta Weekly Notes make it quite 
clear. 

JUDGMENT.— This is an appeal by the 
plaintiff against the decision of the learned 


a (2) 1l Ind Cas. 184; 15 O. W. N. 974. 


J. 197. 
(4) 27 Ind. Cas. 883; 19 0. W. N. 911. 


District Judge of Birbhum, dated the 28th 
January 1916, reversing the decision ofthe 
Subordinate Judge of ths same place. The 
plaintiff brought the suit under the pro- 
visions of section 106 of the Bengal Ten- 
ancy Act to amend a Record of Rights. 
The dispute in this oase is a disptte 
between two neighbouring proprietors 
and, therefore, the case comes within the 
provisions of section 102 (dd). The learned 
District Judge in this case has considered 
that having * regard to the authorities in 
this Court, the only question between these 
rival proprietors that he can go into in 
a suit instituted under the provisions of 
sections 106 of the Bengal Tenancy Aot 
is the question as to which of these two 
rival proprigtors was in possession of the 
land in question at the date of the 
final publication of the Record of Rights, 
I think that the anthorities in this Court 
do establish that. I have authorities begin- 
ning with the decision of Mr. Justice Woodroffe 
and Mr. Justice Coxe reported as Mohunt 
Padmalav Ramanwja Das v. Lukmt Rani 
(1), and that decision is followed by the 
cases reported as Kal Sundari v. Giria 
Sankar (2), Ramchandra Bhang Deo v. Nanda 
Nandanananda Deb (3) and Pran Krishna 
Saha v. Trailakhya Nath Ohowdhury (4). 
We are bound by these authorities and 
we content ourselves by simply saying 
that following those desisions the present 
appeal fails and must be dismissed with 
costs, 
Appeal dismissed, 


MADRAS HIGH COURT. 
Secorp Civic AppaaL No. 98 or 1917. 
December 18, 1917. 
Present:—Sir John Wallis, Kr, Chief 
Justice, and Mr. Justice Kumaraswami 
Sastri. 
GOTATAI VIGNESW ARUDU— PLAINTIFF 
— APPELLANT 
versus 
TADANKI VENKATA SURYANARA- 
YANAMURTH: AND ANOTHER— DEFENDANTS 


—— RERPONDENTS, 
Civil Procedure Code (Act F of 1908), ss. 64, 73, O. 
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XXI, r. 89—Sale in execution, setting aside of, effect 
of, on creditor claiming rateable distribution—-Decree- 
‘holder, whether can use attachment for execution of 
ace decree~~Alienation before re-atiachment, effect 
of. 
Where a sale is set aside under Order XXT, rule 89, 
Civil Frocedure Code, the result is that there are no 
assets realised under which other creditors of the 
judgment-debtor can claim rateable distribution. 


Mina Kumari Bibi v. Bijoy Singh Dudhuria, 49 Ind. 
Cas. 242; 44 O 662; 32 M. L. J. 425; 1 P. L. W. 425; 21 
C. W.N. 685: 6.0. W. 711; 21 M. L. T. 844; 15 A. L. J. 
382; 25 O. L J. 608; 19 Bom L. R. 424; (1917) M. W. 
N. 473; 44 I. A. 72 (P. O.), followed. 

The attaching decree-holder in sucha case can- 
not use the attachment for the satisfaction of other 
decrees obtained by him. He can only bring the 
property to sale a second time, if there has been 
no alienation of it by tho judgment-debtor in the 
meantime, 


Second’ appeal against tbe decree of the 
Oourt of the Temporary Subordinate Judge, 
Guntur, in: Appeal Suit No. 39 of 1916, 
preferred against the decree of the Court 
of the Additional District. Munsif, Tenali, 
in Original Sait No, 231 of 1915. 


Messrs. B. Narasimha Row and N. 
Rama Row, for the Appellant. 

Mr. V, Ramadoss, for Respond: 
ent No, 2. 


JUDGMENT.—In this case the 2nd 
defendant attached the auit property in 
execution of a decree and brought it to 
sale, The-sale was set aside under Order 
XXI, rule 89'of the Civil Procedure Code. 
The result of setting aside the sale was 
that in accordance with a recent decision 
of the Privy Council in Mina Kumari Bibi 
v. Bijoy Singh Dudhuria (1) and a recent 
Full Bench decision which followed it. No 
assets had heen realised under that attach- 
ment against which other creditors could 
glaim rateable distribution under section 64 
of the Code. 

The 2nd defendant’s claim against 
the suit property was satisfied by 
the deposit pursuant to rule 89, but the 
decree was not fully satisfied and a 
particular sum has subsequently accrued as 
interest. 

Assuming that the 2nd defendant, the 
attaching creditor, had the right to bring 
the property to sale a second time in 
satisfaction of that balance, that has not 


been doe; if it were done, that sale could 
(1) 40 Ind. Cas, 242; 44 O. 662; 32 M. L. J. 428; 1 
P, L. W. 426; 21 0. W, N. 586; 5 L. W. 711; 21 M. 
L. T. 344; 15 A. L. J. 882; 25 O. L J. 508; 19 Bom, 
L. R. 424; (1917) M, W. N. 473; 44 L A. 72 (P. C.) 


again beset aside on payment of the balance 
and other charges provided for in the rule, 
No assets haye been realised under this 
attachment against which the 2nd defendant 
is entitled to proceed in respect of another 
decree which he has obtained. If the 2nd 
defendant wishes to bring this property to 
sale, he must attach under that other 
desree and bring it to sale. But then he 
would be met by the objection that the 
sale to the plaintiff was prior to. that 
attachment. The circumstances very much 
resemble the circumstances of the Privy 
Council case. In both the cases, the attach- 
ing decree-holder was seeking to make use 
of the attachment for the satisfaction of 
some other debt when there had been no 
sale and no realisation of the assets ander 
the attachment. On the other hand there 
has been an alienation to a third party, 
which is good against any subsequent 
attachment by the 2nd defendant. In the 
result we allow the appeal, reverse the 
decrees of the lower Courts and remand 
the case to the District Munsif for dis. 
posal an the first issue. Costs will 
abide. 
M. 0, P. 
Appeal ‘allowed; 
Case remanded, 


CALOUTTA HIGH COURT, 
APPEAL FROM AgepeLiaT: Decree No. 3202 
or 1913, 
March $, 1918. 
Present:—-Mr, Justice Richardson and Mr, 
Justice Walmsley. 
PURNA CHANDRA PAL AND OTHERS—. 
DeE¥FENDANTS-—-APPELLANTS 
vETSUS 


BARADA. PRASUNNA BHATTAOCHAR. 


JEE—Pvaintirr— RESPONDENT, 

Limitation Act (IX of 1908), Sch. I, Art. 148, appli. 
cability of, to suit for redemption of charge—Transfer of 
Property Act (IV of 1882), s. 95-Co-mortgagor redeem. 
ing mortgage—Charge on shares of other co-mortgagors 
—Possession of co-mortgagor, whether adverse to 
others. 7 

Article 148 of the Limitation Act does not apply 
to a suit te redeem acharge which one of several 
mortgagors redeeming the mortgaged property has 
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under section 95 of the Transfer of Property Act on 
the shares of the other co-mortgagors. |p. 785, col. 2; 


. 786, col. 1.) 
z Vasudeo v. Balaji, 26 B. 500; 4 Bom. L. R. 178, 


followed. l 

Ashfaq Ahmadv. Wazir Ali, l4 A.l; A. W. N. 
(1891) 21l; 11 A. 428; 7 Ind. Dec. (xN. s.) 873 and 
Khiali Ram v. Taik Ram, 36 Ind. Cas, 452; 38 A. 540; 
J4 A. L. J. 834, not followed. 

Three brothors D, G. and K, were the joint owners of 
a talug which they had mortgaged. A., in execution of 
a decree against two of the brothers, D. and G., 
having purchased the talug, redeemed the mortgage 
and obtained possession of the lands through Court. 
Subsequently he procured from the superior landlord 
a settlement of the whole talugin his favour. The 
finally published Record of Rights contained an entry 
showing that the falug was in exclusive possession 
of A. by virtue of the sale-certificate he had obtained 


at the execution sale: 

Held, that A having redeemed the mortgage 
obtained a charge on the share of the third brother 
K. by virtue of section 95 of the Transfer of Property 
Act, but that his possession of the talug, having 
regard to what happened subsequent to his redemp- 
tion of the mortgage, was not the possession of a 
co-sharer of K. but was in exclusion of K. and adverse 


to him. [p. 786, col. 2.] ; 
Appeal against the decree of the Subordi- 


nate Judge, lst Court, Chittagong, dated the 
30th July 1913, modifying that of the Munsif, 
Fatickcheri, dated the 29th June 1912. 

FACTS appear from the judgment. 

Babu Ram Dayal De, for the Appellants.— 
If the mortgage is redeemed, it is extin- 
guished. It must be redeemed as a whole. 
The lower Appellate Court by applying 
sections 93 and 100 of the Transfer of 
Property Act has made a new case for the 
plaintiffs. Even assuming that the lower 
Appellate Court is competent to do so, it 
ought to have considered the question of 
limitation. 

Section 100 of the Transfer of Property Act 
does not make Article 148 of the Limitation 
Act of any application to the facts of the 
present case. Article 144 of the Limitation 
Aotis applicable here. I rely on Vasudev v. 
Balaji (1), Jai Kishen Joshi v. Budhanand 
Joshi (2) and Vithal v., Dinkarrao (3), 

[Rrowarpsox, J.—The case of Vusudev v. 


Balaji (1) isin your favour, the fasts are _ 


similar, 

Jai Kishen Joshi v. Budhanand Joshi (2) 
is also in my favour. The facts in Nidhiram 
Bandopadhya v. Sarbessur Biswas (4) are 
not similar, theré Article 132 was applied. In 


(1) 26 B. 500; 4 Bom. L. R. 178. 

(2) 34 Ind. Cas. 244; 38 A. 188; 14 A. L, J. 41, 
(3) 3 Bom. L. B.-685. : 
(4) 6 Ind, Cas, 877; 14 C. W. N. 439. 


‘the ` 


no case is the period of limitation more than 
12 years, The question of limitation was taken 
in the first Court and there was an issue to 
that effect. but it was not pressed. If. it 
was treated as a charge, the ledrned 


Subordinate Judge in the Court below 
ought to have desided the question of 
limitation. The plaintifi’s suit is 


clearly barred by limitation. 

Babu Jogesh Chandra Roy (with him Babu 
Dhirendra Lal Kastgir), for . the Respond- 
ent.—The question of limitation was not 
pressed at -the time of argument in the 
lower Courts. The appellant cannot take the 
point now. That it was not taken there 
might depend on many circumstances, If 
the point was taken, then the facts would. 
have been gone into. The” possession of 
defendant might not be adverse. 
Whether it was adverse or not is a question 
of fact as well as of law. A question of 
law which involves consideration of facts 
cannot be taken for the first time in second 
appeal. 

[RiCHARDSON, J.—The Bombay case is 
against you. | l 

The Bombay ease would not apply to the 
present case because Sir Lawrence Jenkins 
says at page 504*: “So it depends on many 
circumstances.” 
_Irely on Ashfag Ahmad v. Wazir Ali (5). 
Article 148 would apply to the present case. 
Why should the period of 60 years be cut 
down to 12 years? The recent case on the 
point is Khial Ram v. Taik Ram (6). There 
is no Oaloutta case on the point. There are 
earlier Bombay cases, Ramchandra’ Yashvant 
y. Sadashiv Abaji (7), Faki Abas vy. Faki 
Nuruddin (8), and a Madras case, Modin 
y. Oothumanganni (9). | 

[Ricwarpson, J.—The principle there laid 
down is different. ] 

However, this isa new point and a new 
point cannot be raised here for the first 
time in second appeal and there are cases on 
this point. 

JUDGMENT, 
RICHARDSON, J,-This appeal arises out 


of a suit to redeem and recover possession of 
(5) 14 A.l; A. W. N. (1891) 211; 11 A. 423; 7 Ind, 
Dec. (N. s.) 373 (F. BJ), 
(6) 36 Ind. Cas. 452; 38 A. 540; 14 A. L. 6. 884. 
(7) 11 B. 422; 6 Ind. Dec. (N. 8.) 276. 
(8) 16 B. 191; 8 Ind. Dec. (N, 8.) 605. 
(9) 11 M, 416; 4 Ind. Dec. (N, 8.) 291. 


* Page of 26 B.—Hd, 
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a certain Taluk. The facts are as follows: 
The Taluk originally belonged to three 
brothers Dhaniram, Gurudas and Kailash. 
In the year 1249 M.E. (1887) the Taluk 
was mortgaged by the three brothers to 
defendant No. 1, Abidulla. On the 7th 
May 1890 person of the name of Akbar 
Ali purported to purchase the whole Taluk 
in execution of a deoree against Dhaniram 
and Gurudas. On the 6th April 1892 
Akbar Ali redesamed the mortgage of 
Abidulla. Having done so, on the 19th 
April 1892 he obtained possession of the 
land through Court. On the 15th September 
1893 he further procured from the superior 
landlord a settlement of the whole Talug 
in his favour. The Resord of Rights, which 
was published in the year 1898, contains an 
entry showing thatthe Taluk was then in 
ex@lusive possession of Akbar Ali under 
and by virtue of the sale-certificate in his 
name. On the 5th January 1902 Akbar 
Ali's sons granted a Raiyati lease of the 
land to defendant No. 2 and on the 10th 
January 1907 they sold the superior right 
to defendant No. 9. On the 25th September 
1907 the plaintiff purchased the right of 
Kailash, one of the original owners of the 
Taluk whose interest did not pass at the 
sale in execution of the decree obtained 
by Akbar Ali. On the 7th June 1911 the 
plaintiff brought the present suit claiming 
the right, as I have said, to redeem the 
defendant No. 9 and to recover possession 
of the land. In the Trial Court the case 
appears to have been discussed and decided on 
the footing that the plaintiff was claiming a 
right to redeem the mortgage in favour of 
Abidulla. The learned Munsif found that 
on that footing the plaintiff was only 
entitled to redeem as against the defendant 
No. 9 a one-third share of the Taluk on 
payment of a proportionate amount of the 
mortgage-debt. The Munsif further held 
that the plaintiff was not entitled to eject 
the defendant No, 2, being apparently of 
opinion that the defendant No. 2 hada 
right to remain in possession on the principle 
laid down inthe caseof Binad Lal Pakrashi 
y. Kalu Pramanik (10), 

From the Munsif’s decree the plaintiff pre- 
ferred ane appeal to the lower Appellata 
Court and there was also a cross-objeation 


(10) 20 O. 708; 10 Ind, Dec, (x. 8.) 477. 
50 


on behalf of the defendant No. 9, The 
learned Subordinate Judge dealt with the 
case on a somewhat different footing. He 
held, in my opinion, rightly that on the 
redemption of the original mortgage by 
Akbar Ali that mortgage came to an end 
and ceased to exist. Applying section 95 
of the Transfer of Property Act, he held 
that Akbar Ali became entitled as against 
Kailash to a charge ona one-third share 
of the land in respect of the latter’s one- 
third share of the mortgage-debt, and that, 
by paying that share of the debt, Kailash, 
or the plaintiff in right of Kailash, was 
entitled to redeem the charge. In regard, 
therefore, to the plaintiff’s claim as against 
the defendant No. 9, the learned Subordinate 
Judge arrived by a different process at 
the same result at which the learned 
Munsif had arrived. In regard, however, to 
defendant No. 2, the learned Subordinate 
Judge took a somewhat different view of 
the facts and held that defendant No, 2 
was not entitled to remain in possession. 
By his decree the Subordinate Judge 


- varied the decree of the first Court by 


directing that the plaintiff should recover 
Khas possessior of a one-third share of the 
Talak by ejecting the defendant No. 92, 

The defendants Nos. 2 and 9 have appealed 
to this Court and on their behalf it is argued 
that the Subordinate Judge, though he 
may have correctly appreciated the legal 
position, was not entitled to decide in 
favour of the plaintiff without considering 
the question of limitation. On that question 
the learned Pleader for the appellant relies 
on. the decision of the Bombay High 
Court in the case of Vasudev v, Balaji. 
(1). It was held there in circum: 
stances somewhat similar to the present 
that Article 148 of the Limitation Act was 
inapplicable toa suit forthe redemption of 
a mere charge and, apparently, that in 
default of any other Article sush a suit 
would be governed by Article 144, For the 
plaintiff, on the other hand, reference has 
been made to the desision of a Full Bench 
of the Allahabad High Court in the case 
of Ashfaq Ahmad v. Wazir Ali (5) and to 
the decision of a Division Bench of the same 
Court in the ease of Khiali Ram v. Taik Ram 
(6). The view expressed in these cases ° 
appears to be that a suit of this nature 
comes within Article 148 and may be 
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brought within 60 years from the date 
when the original mortgage became redeem- 
able. According to that view the present 
suit would no doubt be in time. With 
great respect, however, if appears to me 
that the view taken in the Bombay case is 
more consistent with the language of 
sections 95 and 160 of the Transfer of 
Property Act and the language of Artiole 
148 of the Schedule of the Limitation Aot. 
The Transfer of Property Act draws a clear 
distinction between a charge and a mortgage, 
and it is difficult to interpret the word 
‘mortgagee’.in Article 148 as including a 
charge. If Article 148 has no application 
‘then this suit is prima facie out of time. 
It was certainly brought more than twelve 
years from the date when the charge came 
into existence and more than twelve years 
from the date when Akbar Ali obtained ex- 
elusive possession. 

It has been argued, however, for tbe 
- plaintiff that in the Trial Court, though 
the question of limitation was made the 
subject of one of the issues framed for 
the purposes of the trial, the learned Munsif 
‘stated that the point had not been pressed 
at the time of the argument. It is sug- 
gested that as the point turns partly on 
a matter of fact, ib cannot now be raised, 
The reason, however, why ib was not pressed 
seems to be that in the Trial Court, the 
parties dealt with the case on the footing 
that the legal position was such that the 
relevant Article could only be Article 148, 
If the period of limitation be 60 years, 
then there is no room for argumenton the 
point. If, however, as the Subordinate 
Judge held, the right to redeem must be 
referred to the charge instead of to the 
mortgage, the question of limitation 
assumes another aspect. The learned Pleader 
for the plaintiff says that the learned 
Subordinate Judge made a sase for the 
plaintiff which he had not made himself, 
But that isnotso. The Subordinate Judge 
merely applied the law as he understood 
it to the facts on which the plaintiffs 
claim was based. As the plaintiff’s success 
now depends entirely on his right to redeem 
the charge, he cannot take the advantage 
of that position without also accepting its 
disadvantage, 

The question then remains whether 
Akbar Ah, after he obtained possession of 


this Taluk in the year 1892, z.e. 19 years 
before the present suit was brought, was 
in adverse possession of the land as against 
Kailash. The learned Pleader says that 
by his purchase of the interests of Dhani- 
ram and Gurudas he became a co-sharer 
or partner with Kailash in the mortgaged 
property. That is so, in a sense. But 
there is no suggestion that there was any 
particular - connection between him and 
Kailash. They were not co-sharers in the 
ordinary sense of the word and having 
regard to the title which the sale-certif- 
cate purported to give him and what sub- 
sequently happened to the settlement which 
he obtained from the superior landlord and to 
the entry in the Record of Rights, in my 
opinion there is no room for the sugges- 
tion made, že. that the possession of Akbar 
Ali was as a co-sharer also the possession 
of Kailash. On the contrary it was a 
possession exclusive of Kailash, 

This litigation has lasted for a number 
of years and as the Courts below have not 
found on this issue whether Akbar Ali’s 
possession was or. was not adverse as against 
Kailash, ib is open to us under section 
103 ot the Code of Civil Procedure to 
decide the issue ourselves. Speaking for 
myself, I have no doubt in the scireum- 
stances as to what the finding ought to be. 
In my opinion the suit is barred by 
limitation. 

I should, therefore, allow this appeal and 
dismiss the suit. The plaintiff must pay 
the costs of the defendants Nos. 2 and 9 
throughout. 

WALMSLEY, J.—I agree. 

Appeal allowed. 
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primarily for doers benefit incidentally benefiting 
another—Irrigation channel, repair of, benefiting both 
repairer and third party—Contribution, claim for— 
Refusal of defendant to pay for repairs-——Charge, 
enforceability as—Limitation Act (IX of 1908), Sch. I, 
Arts. 61, 120—Regulation XXVII of 1802, s. 382— 
Collection of cost of repairs by Collector, effect of. 

Section 70 of the Contract Act does not apply to 
cases where a person does an act for his own benefit 
and that act incidentally benefits his neighbour or 
any other person. In such cases the latter need not 
pay for the extent of the benefit derived by him from 
the act, [p. 789, col. 1.] 

A person claiming contribution from another under 
section 70 of the Contract Act must prove that he 
did some act for the latter. An act cannot be 
described as done by one person for another, unless 
it can be shown that, but for the existence of that 
sat interest, it would not have been done. [p. 792, 
col. 1. 

Plaintiffs, the lessees of the Sivaganga Zemindari, 
executed certain necessary repairs to a tank which 
Lrigated their lands and the defendants’ lands 
and also the lands of other persons. Before com- 
meftcing the repairs they intimated to defendants 
their intention to do so and called upon them to bear 
their ratuable share of the expenses. Defendants 
replied that they did not want the repairs and refused 
to pay any portion of the expenses. The plaintiffs, 
however, completed the repairs, and filed the present 
suit for contribution against the defendants, relying 
on section 70 of the Oontract Act. They prayed 
also that the amount that may be decreed to them 
may be made a charge on the defendants’ properties: 

Held, (1) that as the repairs were executed by the 
plaintiffs mainly for their own benefit, though the 
defendants were also incidentally benefited by them, 
the latter were not liable for a proportionate share 
of the expenses under section 70 of the Contract 
Act; [p. 789, col. 1.] 

(2) that, even if defendants were Mable, plaintiffs 
were not entitled to a charge on their property; [p. 
791, col. 2.] 

Rajah of Vizianagram v. Rajah Setrucherla Kama. 
sekhararaz, 26 M. 686, distinguished. 

(3) that Article 120 and not Article 61 of the 
eae Act was applicable to the case. [p. 79], 
col, 1. 
Per Oldfield, J.—Article 61 of the Limitation Act can 
be applied to cases under section 70 of the Contract 
Act where the payment made by the plaintiff pro- 
duced an immediate benefit to the defendant, as in 
cases of payments of Covernment revenuo or of 
decree amounts, but the Article will not apply when 
the benefit will only arise at a subsequent stage 
and plaintiff’s cause of action will not be complete 
until that subsequent stage is reached, To such 
cases Article 120 must be applied. [p. 798, col. 2.] 

Per Abdur Rahim, J—The fact that the Collector 
has levied some portion of the expenses for repairs 
from defendants by coercive process under section 32 
of Regulation XXVII of 1802 will not affect their 
non-liability under section 70 ofthe Contract Act. 
(p. 789, col, 2,] 
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Appeal against the decree of the Court of 
the Subordinate Judge, Madura (Hast), in 
Original Suit No, 53 of 1905. 


Messra. O. S. Govindaraja Mudaliar, O. 8. 
Vencatachariar and N, R. K. Thathachariar; 
for the Appellant. 

Messrs. K. Srinivasa Atyangar, T. R. Ven- 
catrama Sastri and 5. R. Muthuswami Aiyar, 
for the Respondents. 

This appealand the memorandum of eross- 
objestions put in by respondents Nos. 1 and 
2 coming on for hearing on the 20th, 21st 
and 22nd November 1917,and having stood 
over for consideration till this day, the Court 
delivered the following 

JUDGMENT. 

Arpur Rasim, J.—This appeal is froma 
decree of the Subordinate Judge of Madura, 
by which he directed the defendants to pay 
& “sum of money as compensation for the 
benefit enjoyed by them as a result of 
certain repairs executed by the plaintiffs 
to a tank called Marnad Tank situate in 
the Sivaganga Zemindari. The defendants 
are Inamdars of a village called Vellikurichi 
and, admmittedly, this tank is the source 
of irrigation for that village and also a 
number of Ayan and Devastanam villages. 
Vellikurichi is what is called ajividam Inam. 
It was granted prior to the Permanent 
Settlement to a descendant of Tirumal Naick 
and is held rent-free. The first, ground of 
the claim is based on section 70 of the 
Ccutract Act. Sivaganga Zemindari is now 
in the possession of the plaintiffs who are 
lessees, and their case is to the effect that 
the tank which is a common source of supply 
to the Ayan villages as well as to Vellikurichi 
was badly in need of repairs, the bund, 
in more than one place, had been worn out 
and the sluices were not inorder. It was 
necessary for the maintenance of the tank 
in proper condition that considerable repairs 
should be executed. The finding of tha 
Subordinate Judge is that the tank was, 
as a matter of fact, in need of repairs and, 
as a result of the repairs. it has been re-s 
stored to its proper capacity and even im- 
proved. Vellikurichi has benefited by these 
repairs just as much as other villages, and 
the Subordinate Judge also finds that, were 
ib not for the repairs, the tank would have 
gradually gone into ruins. The plaintiffs 
sent a notice to the defendants that repairs 
were necessary for the maintenance of the 
tank in proper condition and also a sopy 
of the estimate, claiming that the defendants 
were liable to oontribute to the cost in 
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proportion to the land which was cultivated 
with water from the tank. The defendants, 
in reply, denied their liability and, in fact, 
said that they did not want any repairs to 
be done to the tank, so far as they were 
concerned. The plaintiffs, however, proceeded 
with the repairs, the cost of which has 
amounted to Rs. 14,000 ana odd. 

There can be no doubt that, as a result 
of the repairs, the tank has been improved, 
The plaintiffs have not only repaired the 
tank but they have improved the sluice and 
put in a regulator under lock and key for 
the purpose of regulating the discharge of 
water fromthe tank. The Subordinate Judge 
has held the defendants liable for a pro- 
portionate share of the expenses of the 
repairs, but that, so far as the repairs to 
the sluice are concerned, they could 
not bs said to be for the benefit of the 
defendants, and he has disallowed the cost 
of those repairs. The memorandum of orcss- 
objections mainly relates to the cost of repairs 
to the sluice. 

The question we have to consider in this 
sase basa fairly long history, going as far 
back as 1820 or so. On going through the 
entire evidence both oral and documentary, 
ope fact seems to be clear, namely, that the 
Inamdars have all along been refusing to 
pay anything for the repair of the tank. 
I shall have again to refer to that matter 
later on. So far as the - application of section 
70 of the Contrast Act is concerned, it 
must be taken to be proved that the de- 
fondants never authorized the plaintiffs to 
execute the repairs at their oost and never 
assented to payment of the expenses. I 
may assume for the purpose of argument, 
so far as this question is concerned, that 
the defendants did in fact enjoy the benefit 
of the repairs done by the plaintiffs, But 
that is not enough to bring the case within 
section 70. This section has been the 
subject of interpretation in a number of 
gases in this Court beginning from Damodara 
Mudaliar y. Secretary cf State (l), 
ang it sould not be eaid that the rulings 
have been consistently uniform on every 
point. But the weight of the decisions 
undoubtedly preponderates in favour of the 
views expressed by Munro and Sankaran 


(11) 18 M. 88;4 M. L. J. 205; 6 Ind. Dee. (x. s.) 
4.0. - l 


Nair, JJ., in Yogambal Boyee Ammani Ammal 
v. Naina Pillai Markayar (2) and by 
Sankaran Nairand Spencer, JJ., in Rajah of 
Pritapur v. Secretary of State (3). In those 
cases, the scope of the section bas been 
fully discussed. That section says: “Where a 
person lawfully does anything for another 
person, or delivers anything to him, not 
intending to do so gratuitously, and such 
other person enjoys the benefit thereof, 
the latter is bound to make compensation 
to the former in respect of, or to restore, 
the thing so done or delivered”. In this 
case, there can be no doubt that the act 
of the plaintiffs was lawfol. The next 
element that has to be proved by them 
is that they did the act, the compensation 
for which they claim from the defendants, for 
the defendants. It bas further to be proyed 
that they did not intend to do what they have 
done gratuitously and this, we may take it, 
has been amply proved and is not disputed. 
The last condition that has to be satisfied is 
that the defendants should have enjoyed 
the benefit of the act. As regards this, 
it is laid down, in the two cases already 
referred to, that the person who is sought to 
be charged must have the option of refusing 
or adopting the benefit. But on this point, 
there seems to be some difference of opinion. 
Ayling and Tyabji, JJ, in Saptharisht Reddiar 
v. Secretary of State for India \4) appear to 
have doubted whether that view of the law 
is correct, lt is not, however, necessary 
for us in this case to go into that question. ` 

I think that the plaintiffs have failed 
to bring their case within section 70 by 
failing to prove that they did the repairs 
for the defendants. The irrigation of their 
own villages also depends as much upon the 
maintenance of this tank as that of Velli- 
knrichi. The extent of land irrigated in 
the Ayan villages is more than three times 
that of the wet land of Vellikurishi. So 
they had undoubtedly a preponderating 
interest in the maintenance of the tank. 
The tank is situated in the plaintiffs’ 
Zemindari and they are the owners of the 
soil and the tanks. There is nothing in 
the terms of the notice which the plaintiffs 


(2 3 Ind, Cas. 110; 33 M. 15; 6 M. L, ¥. 162; 19 M, 
LL. J. 489, 

(8) 25 Ind. Cas. 788; 16 M. L. T. 375. 

(4) 28 Ind. Cas, $09;+8 M L.J. 384;17 M.L. T 
234; 2 L, W. 329; (1915) M. W. N. 256, 
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gave to. the defendants or in any other 
evidence to show that the plaintiffs were 
executing the repairs for the benefit of 
the defendants. The fact that it is this 
tank which irrigates their own land and 
that land is much larger in extent than 
the wet lands in Vellikurichi village would 
suggest that when they executed the repairs, 
they did so for their own benefit. If they 
did not keep the tank in order, their lands 
would suffer and we have not been referred 
to ‘any circumstance which would suggest 
the inference that they wanted to repair 
the tank not primarily for the benefit of 
their own lands but for the benefit of the 
defendants’ lands. The natural inference is 
that as they had to repair the tank in 
order to cultivate their own lands, and did 
sp for that purpose, no doubt the repairs 
would inevitably and incidentally also benefit 
the defendants’ “lands”. But that in itself 
would not show that the plaintiffs’ intention 
jn executing the repairs was to benefit the 
defendants. The law is not that, when a 
person does any act for his own benefit, 
and that act incidentally benefits his neighbour 
or any other person, that neighbour or other 
person must pay for the extent of the benefit 
he derives from the act. That certainly 
is not the scope of section 70 and we 
have not been referred to any authority 
that, apart from all question of intention 
of the person who seeks to charge the de- 
fendant for the benefit which he has derived 
from a certain act of his, the defendant 
would be liable, if the act happens to 
be beneficial to him, That, at any rate, 
is not the scope of section 70, and none 
of the cases which have been ‘referred to 
at the Bar have in apy way minimised the 
importance of the condition that the not 
must be done for the benefit of the defendant. 
This proposition has never been doubted, 
though in some cases the question did not 
really arise, for instance, where payments were 
made in discharge of arrears of Government 
revenue by a co-owner of the property or 
by any other person interested in making 
the payments. To cases of that class which 
have been brought to our notice, section 69 
would apply. 

Thefhistory of the present case is this. 
The “documents show that before 1820, the 
Sivaganga YGemindar used to receive a 
certain periodical payment from the Inamdars 


in the shape of Kulavettu, that is to say, annual 
payment in connection with the digging of, 
or repairs to, the tank. This appears from 
Exhibit IIt. However by £852, the demand 
made by the Zemindar was not for any 
Kulavettu but for the defendants’ share of 
the cost of repairs, which is something 
quite different from Kalavettu. There is 
nothing whatever to show that at any 
time, the Inamdars acceded to this demand, 
Only once in 1854, the Court of Wards, or 
rather, the Collector, who was in charge of 
the Zemindari at the time, though it does 
not alearly appear in what circumstances, 
did, under section 32 of Regulation XXVII 
of 1802, realise a certain sum of money in 
connection with the repairs to the tank. 
That section deals only with the payment of 
Tuecavy or of advances of money for repairs 
of tanks. The plaintifis now seek, not to 
recover any advance of money made for 
repairs, bat to enforce contribution towards 
the cost of repairs already executed without 
authority from the Inamdarsa. Section 32 
of Regulation XXVII of 1892 would have 
no application to the present claim of the 
plaintiffs. If, therefore, the Collector 
attached the property of the Inamdars and 
under coercion of such process realised any 
proportion of the costs of repaire executed 
by the Zemindar, he clearly acted beyond 
the powers given to him under section 32 
of the Regulation, If, on the other hand, 
the provisions of the Regulation were pro- 
perly enforced, that is to say, in order 
to realise the advances made by the 
Zemindar or by the Government, then such 
enforcement can in no way support the 
present case of the plaintiffs. So I do not 
think that the plaintifs now in any 
way rely on what the Collector realised in 
1854 ander soercive process. It is son- 
ceded that that was the only time when 
any money was actually realised, so far as 
the evidence goes, from the Inamdars in 
connection with any repairs to the tank, 
But the Inamdars have throughout been 
protesting against any obligation to pay 
anything for repairs done against their 
wishes or without their consent. 

Then oertain accounts have been pro- 
duced of the year 1880 and thereabouts fn 
one or two instances, a small sam of money 
is shown as due from the I[samdars cf 
Vellikurichi on aeeount of repairs to thig 
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tank, But it is not proved by any 
evidence that anything was paid on this 
account by the Inamdars. The evidence, 
both oral and documentary, shows clearly 
that there had been repairs done to this 
tank since 1854, There is a body of 
evidence to this effest of witnesses, whom 
I do not find any reason fcr disbelieving, 
and the accounts produced by the plaintifis 
themselves corroborate that evidence. One 
witness says that, sometime ago, repairs 
which cost about Rs. 2,000 were executed. 
If, as a matter of fact, the Zemindar was 
conscious that he had a right to levy 
contribution for repairs or at any rate that 
he had not lost that right if he had it at 
any time, it is not conceivable that since 
1884 to the date of the present suit, he 
would not haye made any serious attempt 
to realize the share of the defendants’ 
liability. In faot, the result of the entire 
evidence is that, atmo time, the Inamdars 
either actually paid anything for the repairs 
or that their liability for such repairs was 
ever established or admitted. I have 
already pointed out that what the Colleotor 
did under section 32 of Regulation XXVII 
of 1802 is of no importance in the absence 
of clear evidence as to the circumstances 
in which the money was realised, and so 
far as it appears, his action does notseem 
to have been authorised by the law. 

Then the plaintiffs sought to base their 
case on a general oustom, to the effect that 
. every village held under a Zemindar by 
way of Inam or similar tenure is liable 
to contribute to the cost of repairs done to 
their sources of irrigation, whether tanks 
or channels. The evidence that we have 
on record falls far short of establishing 
any such general custom. We have been 
referred especially to the accounts main- 
tained by the Zemindar and produced by 
the plaintiffs, Exhibits F, G, H and M 
series They do not extend lower down 
than 1886, and it is not possible to extract 
from these accounts sufficient particulars 
upon which one could find with any amount 
of certainty that a custom sush as that 
alleged prevailed in the Zemindari. We 
ought to know much more about the 
circumstances in which the payments were 
made by the different Inamdars or holders 
of Devastanam and other villages. It is 
not even clear that such payments as 


were made were not made voluntarily or 
under contract. It is not shown at what 
rate the contributions were made, or on 
what basis. We do not know anything 
about the conditions of the tenures of the 
villages from the proprietors of which 
these contributions towards the sost of 
repairs, either to channels or to tanks, 
were received. Unless these points are 
aleared up, it could not be said that avy 
custom has been established. Then it is 
remarkable that, so far as Vellikurichi 
is coneerned, there is only a single inslance 
which has been already alluded to in 
which a small paymentis shown as due 
from the Inamdars. I cannot, upon the 
evidence in the case, hold, whatever elsa 
the accounts of the Zemindar might show 
in this connection, that the Inamdars either 
agreed to make any such payment or did 
in fast make it. Whatever might be the 
ease with the other villages shown in the 
accounts, they certainly do not make out 
a oase against Vellikurichi. Even if it 
be taken to be sufficiently established that 
a general custom exists in the Zemindari 
such as is contended for by the plaintiffs, 
the evidence and the circumstances above 
alluded to indicate that, so far as Velli- 
kurishi is concerned, the custom has lost 
its force for a very long time if it ever 
applied to if. In this sonnection, I may 
refer to what happend in the lower Court 
with respect to the evidence adduced by 
the plaintiffs to prove a general custom. 
16 is stated in paragraph 38 of the judg. 
ment, from which it would appear that 
the Subordinate Judge at one stage of the | 
trial formed an opinion that a general 
custom had been proved by evidence adduced 
by the plaintifis, and he intimated to the 
plaintiffs that it was unnecessary for them 
to encumber the record with further dosu- 
ments in support of the allegad custom. 
Such an observation on the part of the 
Subordinate Judge was unjustified, as it 
might have had the effect of deterring the 
plaintiffs from adducing all the evidence 
they had on the point. But whether they 
were in fact so deterred and whether any 
further evidence which they were in a 
positicn to adduce would have itproved 
their case, is not at all made clear. No 
application has yet been made to us to 
admit into evidence any documents wrong 
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fully rejected by the Subordinate Judge; 
nor is the learned Vakil for the respondents 
able to state what the materiality is of the 
evidence which the respondents might have 
produced. None of the documents are here, 
And the only inference I can draw from 
what has happened is that it did not strike 
the respondents or their Pleaders that any 
further evidence whioh they could have 
produced would have improved their position 
so far as the question of custom was con- 
cerned. I hold that the plaintifs have 
failed to make out their right, 

The question relating to limitation discuss- 
ed at the Bar does not arise, but I may 
state that it is difficult to sea how Article 
61 of the Limitation Act has any applica- 
tion to the facts of the case. Under seo- 
tion 70 of the Contract Act, the plaintiffs 
would have no cause of action morely 
because of their having ineurred expenses 
In executing the repairs. It has to be 
further made out that the benefit of those 
repairs was enjoyed by the defendants. 
Both the elements must be present in order 
to constitute a cause of action, that is, the 
incurring of cost by the plaintiffs and the 
enjoyment of the benefit by the defendants, 
Article €l applies to eases of money 
payable to the plaintiff for money paid for 
the defendant and time runs from the date 
when the money is paid. But here it 
cannot be said that the payment made by 
the plaintiffs to the contractors was money 
paid for the defendants. Under section 70, 
if the case of the plaintiffs fell within it, 
what they would be entitled to is com- 
pensation for the benefit enjoyed from the 
act done by the plaintiffs for the defend- 
ants. If, for instance, defendants never 
derived any benefit from tha plaintiffs’ act, 
the mere payment of money by the plaintiffs 
to contractors who executed the repairs 
would not entitle them to any compensation 
under sestion 70. The only Article that 
would be applicable to a case like this, if 
the plaintiffs were able to establish their 
right, would be Article 120, which is the 
residuary Artisle dealing with suits for 
which no period of limitation is provided 
elsewhere in the First Schedule, and the 
right t8 sue would acerue from the date 
of the doing of tha repairs and the enjoy- 
ment of the benefit thereof by the defendants. 
Qn that view of the matter the suit 


would bein time. 

I may also mention that the Subordinate 
Judge has held that the plaintiffs are 
entitled to a ehargeon the village forthe 
share of costs payable by the defendants, 
None of the cases cited at the Bar support 
that proposition. One case in which there 
are some expressions to be found which 
might favour the Subordinate Judge’s views, 
viz, Rajah of Vizianagram v. Rajah Setru- 
cherla Samasekhararaz (5), has no analogy 
to this case. There the payment was by 
one co-owner for arrears of revenue due 
to the Government, and the charge on the 
property which was saved by such pay- 
ment might be supported onthe basis that 
the person making the payment should be 
allowed iu equity to stand in the shoes of the 
Government, who under the Ast have a lien 
for arrears of revenue on the lands Gone 
cerned. It is difficult to see how such a 
charge could be sustained under section 70 
of the Contract Act. Then the Subordinate 
Judge seems to think that the doctrine of 
salvage lien has some application to this 
ease. It is rightly conceded, however, by 
the learned Vakil for the responderts 
that he could not uphold that view of the 
law. 

I, therefore, allow the appeal and reverse 
the judgment of the Subordinate Judge. 
The suit will be dismissed with costs here and 
in the Court below. 

The memorandum of cross-objections also 
failsand is dismissed with costs, 

OLDFIELD, J. ——The plaintiffs have sustain- 
ed their claim with reference either to 
section 70 of the Contract Act or custom; 
and in either case, the burden of proving 
all the necessary fasts ig entirely upon 
them. As regards section 70, it is only 
necessary to deal with one of the requisites 
for its application. It requries that the 
plaintiff shell have done something for 
the defendant. In this case, the plaintiffs 
allege that they have made the repairs for 
the defendants. But it is difficult to say 
exactly in what sense they have done so, 
or that they have shown that they have 
done so in any sense other than the very 
general one, that the defendants have 
derived ormay derive some advantage from 
the repairs. That does not seem to be 


(5) 26 M. 686. 


792 


INDIAN OASES. 


[1918 


VISWANADAA VIJIA KUMARA BANGAROO V., Q. R. ORR. 


sufficient, and it is not the eurrent of 
‘decisions that it is so. I refer to Rajah 
of Pittapur v. Secretary of State (8) as 
an instance of a case very similar to the 
present; and it is clear there that the 
learned Judgesdid not think that the work 
connected with an irrigation source was done 
for the defendant-on the grounds either 
thatthe defendant derived some benefit from 
it or that he was asked to contribute to, 
‘it. It is not desirable to attempt to for- 
‘mulate any general test as to whether a 
thing is done by one person for another; 
but, ib is, I think, sufficient to say that 
what is done cannot be described as done 
by one person for another, unless it can be 
shown that, but for the existence of that 
other’s interest, if would not have been 
done. Here we have evidence of demand, 
and it may be assumed for the present 
that there is evidence of benefit conferred. 
But there is nothing further, since the 
evidence of demand, does not, in any 
way, show that the intention was to do 
the work, only if the defendants wanted it 
done. 

There was a suggestion in the course of 
the arguments that the plaintiffs’ attitude 
was indicated directly by the fact that 
they had aotually supplied other villages 
besides those, which have hitherto taken 
water from the tank, with irrigation from 
the increased supply, which the tank is 
alleged to have received in consequense 
of these repairs. Only two cases 
were, however, referred to, in two years, 
and the evidence is conflicting regarding 
them. Under that head, therefore, it does not 
seem to me that anything is proved. Then 
as regards the Ayacut, we have the fact 
that one portion of itis ina Devastanam 
village; but it is insignificant and may 


be neglected. Roughly, the defendants 
own a little over a quarter. But that 
fact, in the absence of anything else 


adduced, does not seem to be sufficient 
to enable us to assume that the defendants’ 
interest in the Ayacut was the fastor 
which determined the plaintiffs’ favour of 
making these repairs. When the plaintiffs 
owned such a _ preponderating interest, as 
they did, in the property, the burden is 
an them to show that they did not make 
the repairs for themselves and that they 
did make them for the defendants, and it 


does not seem to me that they have dis’ 
charged that burden. Inthese circumstances 
their case based upon section 70 of the 
Contract Act fails. 

Then as regards custom, I entirely agree 
with my learned brother’s conclusion, and 
only wish to say a few words regarding 
the particular custom alleged with reference 
to the liability of the defendants’ village. 
Really, there is very little evidence re- 
garding that liability except that which is 
afforded by Exhibit S, an order from the 
Collector in 1852 to the Manager of the 
Estate, in which the tank is situated, and 
whioh is apparently in the possession of 
the present plaintiffs. The Collestor’s posi- 
tion in this mattar is not slear. It is 
suggested on the one side that he was acting 
as the Agent of the Court of Wards ang 
that he really was simply a managing 
superior and was in the position of Zemindar. 
On the other hand, itis suggested for the 
plaintiffs, though nothing has been adduced 
to prove it, that he attached the Estate 
for the recovery of revenue due on behalf 
of Government. In Exhibit S, we simply 
have a reference by the Collector to the 
fact that Kulavettu, a periodical charge 
for tank repairs payable by the Inamdar or 
tenant to the proprietor, had baen hitherto 
levied on this village. But the only evidence 
the Collestor refers fo in support of his 
statement is the information he had received 
from a Gumasta, whom he names, that in 
the accounts of one year 1816, about 40 
years before he was writing, this Kulavettu 
had been entered. That is all there is by 
way of an affirmative statement regarding 
Kulavettu. The Collector asked the Manager 
to try and find further evidence and to 
look to other accounts in order to find it, 
It is clear that we have here only a very 
insufficient foundation for a conclusion that 
any custom ever existed. If any custom 
did exist, this indicates the existence of only 
a custom to make a periodical charge and 
not of a custom which would enable the 
proprietor or the plaintiffs acting as his 
representatives to make a definite demand 
ona particular property for an amount pro- 
portionate to the defendants’ interest in the 
tank towards making all these f#apairs. 
After Exhibit S, we have not got a reply to 
it, and we do not know whether anything 
was found by the Manager by searching the 
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accounts. So far, therefore, the custom alleg- 
éd is only as to Kulavettu; and it rests 
entirely upon what the Collestor heard from 
a Gumasta about an account written 40 years 
before, which, so far as if appears, no one 
else ever saw. 

The next letter Exhibit S-1 does not 
mention any further information than that the 
Collestor, for reasons which are net very 
clear, considered himself justified in directing 
the Manager to recover a lump sum, which 
was being claimed on account of repairs; 
and he directed him to recover it under 
section 32 of Regulation XXVII of 1802. 
That section, as my learned brother has 
pointed out, is, on the information before 
us, inapplicable to the recovery of any 
such sum, and the Collestor’s action must 
bes taken as entirely unauthorized by law, 
It is in evidence that money was recovered in 
this illegal way which obviously had nothing 
to do with the assertion of the custom, and 
cannot be considered as equivalent to one. 
After that, there is nothing more for about 
30 years. Wethen have got one or two 
entries to the effect that insignificant sums 
are due on account of the repairs. But 
whether they were ever collected or not 
there is no evidence to show. On the other 
band, it must be borne in mind that the 
plaintiffs, though they are leasees of the 
estate, do not suggest that they are under 
any disability in the way of producing the 
accounts or that ordivary accounts of the 
estate have been withheld from them 

There is evidence that in comparatively 
recent times, the tank has been repaired 
at very considerable expense and we have 
had no exouse offered for the plaintiffs’ 
failure to produce  distine& evidence 
as to the making of these repairs and as to 
the recovery of contribution, if any was 
recovered from the defendants. lt seems 
to me in these circumstances that the 
plaintiffs have adduced practically nothing in 
favour of any custom as binding on the 
defendants’ village. I do not wish. to add 
anything to what my learned brother has said 
regarding the more general custom alleged 
except that the plaintiffs, who will have all 
the estate records in their possession, should 
have beef able, if their case was correct, to 
produce very much clearer evidence either re- 
garding the period to which the accounts they 
have produced relate orregarding the later 


period; and itseems to me that their explana. 
tion as to what happened in the lower Court 
for not doing so cannot be accepted, when, as 
is the case, they have not made any definite 
request here for an opportunity to repair their 
failure to adduce evidence at the trial. 

Regarding limitation, I think that Article 
61 is clearly inapplicable. So far as the 
claim is made with reference to section 70 
of the Contract Act, it is an essential part 
of the cause of action under that section that 
the defendants shall have received a benefit 
from what the plaintiffs have done: and 
apart from the fact to which my learned 
brother has referred that Article 61 refers 
only to money paid for the defendants, and 
we have no such payment alleged here, 
there is a further objection to the application 
of that Article, that there was at the time 
of payment no question of any immediate 
benefit being conferred on the defendants 
by it, for it is not suggested that the benefit 
derivable by the deferdants from the repairs 
to the tank could have arisen, when the 
money was paid. No doubt, there are cases 
in which Article 61 may be applied to claims 
under section 70, Such application will be 
legitimate in oases of the sommon type 
concerned with payments of revenue or 
decree amounts on the part of the defend- 
ants. The benefit to the defendants ig 
then immediate; but it is quite otherwise, 
when, as here, the benefit will only arise 
at a subsequent stage, and the plaintiffs’ 
cause of action will not be complete until 
that subsequent atage is reached. In these 
circumstances, no other article having been 
suggested, we must apply Article 120. 

With these observations, I concur in the 
decretal portion of my learned brothers 
judgment. 

Appeal allowed, 
M. C. P. 
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PATNA HIGH COURT. 

Seconp CIvIL Arrsau No. 585 or 1917, 
April 23, 1918. 
Present:—Justice Sir Ali Imam, Kr, 
GUYAN DHANGER—PtatytirF— 
APPELLANT 
versus 
Shaikh GONDHER—Derenpant— 

' RESPONDENT. 
Benamidar, whether can sue for possession of 
mmoveable property. ee | 
A benamidar is nob competent to maintain a suit 

for possession of immovoable property. [p. 794, col, 2.] 
Appeal from a decision of the Subordinate 

Judge, Purnea, dated the 28th February 

917. 

i Mr, Siva Narain Bose, for the Appellant. 
Mr, S. N. Sahay, for the Respondent. 
JUDGMENT.—The plaintiff preferred this 

suit for the declaration of title to and re- 

covery of possession of the land in suit. The 
lower Appellate Court has reversed the 
decision of the Munsif and has held that the 
plaintiff could not maintain the suib as he 
was only a benamidar, It appears that the 
plaintiff in his evidence had admitted that it 
was his father who had purchased the pro- 
perty but in the plaintiff’s name, On the 
strength of this admission thelower Appellate 

Court had held that the plaintiff was a 

henamidar. In appeal it is contended on his 

behalf that on the authority of Upendra 

Nath Nag v. Bhupendra Nath Nag (1) the sub- 

sequent conduct of the parties and the sur- 

rounding circumstances should have been 
taken into consideration by the lower 

Appellate Court before coming to a finding 

on the question of benamz. On the other hand 

reliance is placed on Gopeekrist Gesain v. 

Gungapersaud Gosain (2) for the proposition 

that where purchase of real estate is made 

by a Hindu father in the name of his son the 
presumption of the Hindu Law i3 in favour of 
its being a benam7, and that the burden of 
proof lies on the party in whose name ib was 
purchased to prove that he was solely 
entitled to the legal and beneficial interest 
in such purchased estate. Attention is also 
drawn to Moulvie Sayyud Uzhur Ali v. Musam- 
mat Bebee Ultat Fatima (3) and Nawab 


(1) 82 Ind. Cas. 267; 21 C. W. N. 280. 
e (2)6M.I. A. 53; 4 W. R P.O. 46; 1 Sar. P.O. J. 
493; 2 Suth. P. C. J. 18; 19 E R. 20. 

(3) 13 M. LA, 232; 13 W. R. P.0.1; 4 B., L, R, P. 
Ç. 1; 2 Sax. P. C, J, 622; 20 E, R. 538. 
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Azimut Ali Khan v, Hurdwaree Mull (4). 

The admission of the plaintiff that the 
land in suit was purchased by his father 
is clear and unequivocal. The point was 
not left in any doubt involving such investiga- 
tion as was necessary for decision in the 
oase reported as Upendra Nath Nag v. 
Bhupendra Nath Nag (1). The lower Appellate 
Court was, therefore, right in holding that 
the purchase in plaintiff's name was benami, 
It is, however, contended that even if the 
plaintiff is only a benamidar that ought not 
to stend inthe way of his maintaining the 
suit. For this proposition reliance is placed 
on Dagdu v. Balvant Ramchandra Natu (5) 
and Nand Kishore Lal v. Ahmad Ata (6). 

Mr. 8. N. Sahay, Counsel for the defendant, 
meets this contention by quoting the ruling 
reported as Atrabannessa Bibi v, Safatullah Mia 
(7). The present suit is for possession of 
land and he contends thaton a review of 
a very large number of decisions referred 
to in that case, the Caleutta High Court 
regards it as a doctrine well settled in that 
Court that a benamidar is not competent to 
maintain a suit for possession of immoveable 
property. I accept the sontention of the 
defendant on this point and hold that a 
benamindar cannot succeed in his suit for 
possession of immoveable property. 


The learned Vakil appearing on behalf of 
the plaintiff-appellant further contends that 
even if the plaintiff is a trespasser he can 
maintain the suit on the authority of Sahodra 
Kuer v, Gobarahan Tiwari (8). This contention, 
if accepted, involves a complete change of 
the entire frame of the plaintiff’s suit. He 
rested his claim in the plaint on the allega- 
tion that he was purchaser of the land in 
suit and that he had a good title thereto 
but was wrongfully dispossessed by the 
defendant. To allow the contention of the 
learned Vaki! to prevail would be to transform 
the entire case of the plaintiff. Moreover, 
the present case is distinguishable from the 
casa referred to above. Iam unable, therefore, 
to attach any importance to the point raised. 

(4)18 M. I. A. 395; 14 W, R. P. C0. 14,65 B. L. R. 
P. 0, 578; 2 Suth, P. C. J. 343; 2 Sar. P. C. J, 571; 20 
E. R. 599, 

(5) 22 B. 820; 11 Ind, Dec. (xN. s.) 1130. 

„£ ) 18 A. 69; A. W.N. (1895) 160; 8 Ind. pec. (N. s.) 
4 ; 
(7) 81 Ind. Cas. 189; 22 O. L. J. 259; 43 C. 504. 


(8) 39 Ind. Cas. 458; 2 P. L. J. 280; 1 P.L. W. 827; 
(1917) Pat, 164. 
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As a last resort itis urged on behalf of 
the plaintiff-appellant thatthe decree of the 
Munsif should not have been reversed on 
account of the father of the plaintiff not 
having been made a party to the suit. This 
sontention is without any substance inas- 
much as the plaintiff, who has been held to 
be only a benamidar, cannot maintain a suit 
for possession of immoveable property. 

The appeal is dismissed with costs. 

| Appeal dismissd. 


« CALCUTTA HIGH COURT. 
Lerrers Parent Appears Nos,6 ann 7 OK 
1916. 

March 19, 1917, 
Present: —Sir Lancelot Sanderson, KT., 
Chief Justice, and Mr. Justice N. 
1 R, Chatterjea. 
In AppeaL No. 7 or 1916 
HARSHANKAR OJHA AND oTtHERs— 
DerenDants—APPELLANTS 
VETEUS 
GOURI SANKAR MISSIR—PLarytiFr, AND 
OTHERS— DEFENDANTS——RESPONDENTS, 
In APPEAL No. 6 or 1916 
RAM NARESH OJHA AND OTARRS— 
DEFENDANTS-—APPELLANTS 
versus 
GOURI SHANKAR MISSIR—PLAINTIFF, 

AND OTHERS — [)EFENDANTS— RESPONDENTS, 

Appeal, second— False case set up by both parties— 
Procedure, 

Where according to the finding of the first Appel- 
late Court both the plaintiff and the defendant have 
set up a false case, the way in which the High Court 
ought to deal with the matter in second appeal is to 
decide the case upon the facts which have been 
found by the lower Appellate Court, irrespective of 
the original cases respectively made by the partiesin 
their pleadings. [p. 797, col. 1.] 

Letters Patent Appeals against the judg- 
ment of Mr. Justice Roe, dated the 14th 
December 1915, in Second Appeals Nos. 3476 
of 1911 and 531 of 1912. 

Dr, Sir Rash Behary Ghose and Babu Surendra 
Madhab Mullick, for the Appellants. 
JUDGMENT. 

SANDERSON, O. J.—( March, 15th 1917.)—This 
was a suit brought by the plaintiff asking that 
it might be adjudicated that the disputed lands 
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formed part of the guzasta lands of the 


` plaintiff, that after the death of the plaint- 


iff’s mother and after the expiry of the 
term of the pattak granted by her the 
plaintiff was entitled to possession, and also 
asking for a declaration that the proceedings 
taken at the time of revision of the Settle- 
ment were not binding on the plaintif, 
that the plaintiff was no party to the 


. same and that the said proceedings were 


uitia vires and illegal. 

The plaintiff claimed to hold the lands 
as an occupancy-razyat, the land consisting 
of some 25 bigkas. The plaintiff’s mother 
appears to have given a lease of the 
land for seven years and the mother 
died before the expiry of thelease. The 
lease was granted to the first defendant, 
whose name was Ram Naresh Ojha. The 
plaintiff alleged that finding Ram Naresh 
Ojha in possession on her mother’s death 
she allowed him fo remain in possession 
of the land until the termination of the 
period for which the lease had originally 
been granted. 


The defendants in this sase consist of 


26 persons, and they may be divided into 
six groups. The first group consisting of 
defendants Nos. 1 to 6 was constituted 


by the family of Ram Naresh; the other 
20 may be divided into five groups, all 
the people being sonnected in some way 
or other by relationship with the frst 
group, defendants Nos. 1 to 6. It appears 
that the 26 defendants had succeeded in 
getting their names recorded in the 
Record of Rights as being in 
possession of the 25 bighas and as kasht- 
kars and also in having the record made 
to the effect that the plaintiff was a tenure- 
holder. 

The plaintiff alleged that this record 
was not binding upon her, that it had 
been made in collusion with the Lusband 
of the plaintiff who was a man not capable of 
understanding business. 

Defendants Nos. 1 to 6 set up the defence 
that they were not in possession of the 
25 bighas but that they were in posses- 
sion of 5 bighas only; that they had enter- 
ed into possession of these 5 bighas not 
under the lease to which I have referred 
but that these 5 bighas were part of the 
ancestral property of defendants Nos. 1 
to 6; that it was not part of the guzasta 
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land of the plaintiff but that it was part 
of the mourusi guzasta land of these defend- 
ants: that the plaintiff was in truth and 
faot a tenure-holder; and, they further 
alleged that they, defendants Nos. 1 to 6, 
had many lands in the Monzah in ques- 
tion having transferable right; that they 
were settled raiyats in the Mouzah and 
that consequently these defendants had 


acquired an occupancy and guzastadari 
right. 

The other defendants set up similar 
defences with regard to the other 20 
bighas. It was alleged that these 20 


bighas were split up into five plots of 4 
bighas each, Justin the same way asthe 
first group of defendants had alleged, 
they alleged that they had not come into 
possession of these lands under the pattah 
or under the first group of defendants Nos. 
1 to 6, but that these 20 bighas were 
part of the ancestral lands of these de 
fendants Nos. 7 to 26; that the plaintiff 
was a tenure-holder; and that these lands 
were part of the guzasta lands ofthe de- 
fendants. 


The issues which are material to this 
appeal were the third and fourth issues 
ag stated in the judgment of the learned 
Distriot Judge. The third issua was, what 
was the status of the plaintiff in the 
disputed lands; and, the fourth was, what 
was the status of the defendants in the 
same. 


As regards defendants Nos. 1 to 6, their 
tase, as I have stated, was that 4 bigkas 
of the 25 dighas were held by theja under 
their ancient raiyali title; and they esserted 
that the plaintiff had a mokurrari interest 
of the nature of a tenure. The plaintiff 
on the other hand alleged that she had no 
tenure interest, that she was in possession as 
a raiyat. 

That issue was found against the plaint- 


iff, and the District Judge held that 
her interest was of the nature of a 
tenure. 

‘ As regards the fourth issue, namely, 
what was the status of the defendants 


in the same lands, the learned District Judge 
came to the sonolusion thatas regards the 
“first six defendants, that is to say, the 
Ram Naresh group if I may so call 
them, they had some into possession of 
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their lands under the lease; that the 5 
bighas of which they were in possession. 


were not part of their ancient raiyati 
lands but that they were holding the 
lands as vratyats. He also held that in- 


asmuch as these defendants, the Ram Naresh 
group, had other raiyatii holdings in the 
village and were settled ratyats of that 
village, he Game to the conclusion that 
they would have occupancy rights in all 
lauds held by them as ratvyats. He, therefore, 
proceeded to consider whether the Ram 
Naresh group of defendants were holding 
the lands in suit as razyats; and, as I have said 
before, hecame to the conclusion that Ram 
Naresh had by virtue of the pattah granted 
to him entered upon possession and remain- 
ed in possession of the 5 bighas of the 
land in dispnte, and consequently, inasmuch 
as he was a settled rayat holding other 
lands in the village, he had acquired ocou- 
pancy right in that portion of the land 
which was in fact in possession of Ram 
Naresh and his group. It was pointed 
out that he olaimed 5 bighas only of the 
disputed land on behalf of himyelf and his 
group, and consequently the District Judge 
held that he had acquired ossupansy right 
in the 5 ighas “only and, therefore, could 
not be ousted by the plaintiff from those 
bighas. 

As regards the other defendants Nos. 7 
to 26, the District Judge, having first of all 
pointed out that they claimed the land as 
their ancestral guzasta land, proceeded to 
find that that claim was a false one and 
that that was part of the land which was 
included in the pattah already referred to. 
Then be went on and found as a fact 
that these defendants, namely, Nos. 7 to 
26, did not claim under the patah, that 
they did not claim under Ram Naresh or 
his group and that Ram Naresh himself 
did not claim anything beyond the 5 bighas, 
and did nob put in any claim for the 
remaining part of the land or that ke had 
settled the 20 bighas with the other defend- 
ants. He, therefore, came to the conclusion 
that the remaining defendants were notin 
possession of the remaining lands in suit 
as ratyats or by virtue of any valid title, 
and that they were mere trespa®ers: and 
that consequently the plaintiff, having title, 
to the land was entitled to possession. He, 
therefore, decreed the suit se faras these 
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defendants were concerned and directed that 
these defendants be ousted. 

Perhaps, before I proceed with my judg- 
ment, I ought to point out at this stage 
that the difficulty in this case has to a 
certain extent arisen from the faot that 
both the plaintiff and the defendants have, 
according to the finding of the learned 
District Judge, set up a false case in 
respect of what I have already mentioned, 
and, that being so, it seems to me that the 
way in which the Court ought to deal 
with this matter is to decide the case 
upon the facts which have been found by 
the learned District Judge, irrespective of 
the original cases respectively made. But 
when the matter came to this Court and 
was before , Mr. Justice Roe, the whole 
body of the defendants took up the ground 
of argument as set out in the learned 
Judge’s judgment in this way, “Ram 
Naresh took a lease of 25 bighas of land 
from the plaintiff's mother, that he was an 
oscapancy-ratyat (I think he means there 
settled raiyat) from before the taking of 
that lease and that from the moment he 
entered under cover of the lease upon any 
part of the land, he acquired an occupancy 
right in the whole 25 bighas and that 
having thus acquired occupancy rights in 
the whole 25 bighas it was immaterial 
what Ram Naresh chose to do with the 
land after his first induction upon it.” The 
learned Judge then proceeds to say: “This 
argument ‘appears at first sight to be one 
of great weight. It would seem that by 
the creation of a pattah under the signature 
of the mother of the plaintiff a holding 
of 25 bighas was constituted and that by 
virtue of that palilah Ram Naresh must be 
considered to have entered upon a holding 
of 25 bighas as a raiyat, whether or not 
be chose to occupy forthwith the whole 
area and actually manipulate each inch of 
the soil, Indeed had this contention been 
put forward on behalf of the Ram Naresh 
group as the basis of their defence in the 
lower Court, I cannot conceive how it 
could have failed. But unfortunately that was 
not the defence taken in the lower Court.” 
On the other hand, as I have already 
pointed» out, the defence taken by the 
defendants in the lower Courts was that 
these lands were part of the ancient lands 
of the respective groups, and that they 
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were in possession of them before the 
pattah was granted. That point was taken 
by them, to which J have already referred. 
A further point wastaken by Ram Naresh 
to this effect that the 25 bighas which 
were the subjest-matter of the lease ought 
to be regarded as one holding; and that 
if if was found that the first group, that 
is defendants Nos. 1-to 6, were in possession 
of any part of it at the institution of the 
suit, then they must be taken to be in 
possession of the rest and, inasmuch as 
they were settled ratyats of the village, 
they must be taken to hold occupancy 
right not only in respect of the 5 bighas 
of which they were in fact in possession 
but also in respect of the remaining 20 
bighas of whioh in point of fact they 
were not in possession, Now, with regard 
to both these points the matter depends 
upon the provisions of the Bengal Tenancy 
Ast contained in section 21 (1), which runs 
as follows: “Every person who is a settled 
raiyat of a village within the meaning 
of the last foregoing section shall have 
a right of occupancy in all land for 
the time held by him as a razyzt in that 
village.” One has to look to what was 
the position of affairs at the time of the 
institution of the suit, and inasmuch as 
both parties, as I have said before, had 
set up a false case in their pleadings, one 
must be guided not by what appears in 
the pleadings but by the facts as found 
by the District Judge. The learned Judge 
has found, as I read his judgment. that 
at the time of the institution of the 
suit, defendants Nos. 1 to 6 were in 
possession of the 5 bighas and the 5 
bighas only, and, he has, 1 think, rightly 
come to the conclusion that defendants 
Nos. 1 tc 6 were oconpancy ratyats by 
reason of the provisions of section 21 (1) 
of the Bengal Tenansy Ast, in respect of 
the land of which they were in fact in 
possession for the time as ratyats. The 
words of the section are ‘shall have a 
right of occupancy in all land for the 
time held by him as avatyat.” As regards 
the land which we are now considering, 
he was holding, as a raiyat for the time, 
5 bighas and 5 bighas only. Consequently, 
in my judgment, the learned Judge came 
to the right conclusion when he said that 
as regards those five 5 bighas the plaintiff 
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would not get a decree for evicting 
defendants Nos. 1 to 6, but that with 
regard to the rest, neither the first group, 
Nos. 1 to 6, nor the second group had 
any right of occupany at the time of the 
institution of the suit and sonsequently 
they must: be regarded as trespassers, and 
the plaintiff is entitled to a desree for 
possession. I do not think it is necessary 
for me to add anything more than that. 

For these reasons the judgment of the 
learned Judge must be upheld and these 
appeals dismissed. 

CHATTERJEA, J.—( March 19th, 1917.)-I agree 
in dismissing the appeals. No doubt, a 
plaintiff seeking possession must show that 
at the date of the suit he was entitled to 
auch relief, and a landlord cannot sue to 
eject even trespassers so long as a lease is 
outstanding. In the present case, how- 
ever, the defendant No. 1, who ia found 
to have aright of occupansy, claimed such 
right only in five out of the twenty-five 
bighas. The other defendants did not 
claim under the defendant No. 1, nor did 
they rely upon the fact that he had any 
outstanding lease with regard to the remain- 
ing ‘20 bighas, their case being that these 
20 bighas were held by them as part of 
their ancestral holdings, which has been 
found to be false. The defendant No. 1 
being a party to the suit does not claim 
any right to these 20 bighas against the 
plaintiff. Under these circumstances I 
think the Court below was right in giving 
a decree to the plaintiff for possession of the 
20 bighas. 

Appeal dismissed, 


PRIVY COUNCIL. 
APPEAL FROM THE ALLAHABAD HicGa Court. 
March 15, 1918. 

Present:—Y iscount Haldane, Sir John Edge, 
Mr, Ameer Aliand Sir Walter Phillimore, 
Bart, 

HET RAM—-APPSLLANT 

; VETSUS 
SHADI RAM, since DECZASED, AND 
“OTHERS— RESPONDENTS, 
a Transfer of Property Act (IV of 1882), ss. 85, 85, 89 
—-Mortgage, suit on-——Puisne mortgagee not made party, 
effect of—Order bsolute, for sale effect of, 


INDIAN OASES, 


[1918 


Under section 85 of the Transfer of Property Acts 

a first mortgagee is bound to make a second mort- 
pe a party “to his suit for sale, and if he does 
not do so, the second mortgagee is not bound by any 
order for sale obtained in such a suit. [p. 860, col. 1.1 

On the making of an order absolute for sale 
under section 89 of the Transfer of Property Act the 
mortgagee’s security as well as the mortgagor's right 
to redeem are both extinguished, and for the right 
of the mortgagee under his security there is sub- 
stituted the right toa sale conferred by the decree. 
| p. 800, col. 1.] 


Appeal from a decree of the Allahabad 
High Court, dated May 19, 1913, reported as 
20 Ind. Cas. 59, modifying a decree of the 
Assistant Sessions Judge, Moradabad, exersis- 
ing the powers of a Subordinate Judge. 

FACTS.—Cortain property was mortgaged 
first to Lachman Das on February 25, 1880: 
second to Shadi Ram, on October 15, 1881. 
Lachman Das brought a suit for sale, but 
did not make Shadi Ram a party, although 
he had notice of Shadi Ram’s mortgage. 
He obtained a decree for sale in 1892, 
and an order absolute in 1895, but did 
not proceed further. Shadi Ram brought 
the present suit for sale in 1910. Het 
Ram, who had succeeded not only to the 
rights of the mortgagors, but to the rights 
(if any) of Lachman Das, claimed that the 
sale could only be subject to the latter’s 
mortgage. This contention was allowed by 
the trial Judge, but on appeal the High 
Court (Richards, O. J., and Lyle, J.) held 
that Lachman Das’s mortgage merged in 
the decree, and, therefore, expunged the trial 
Judge’s direction that the land should now be 
sold subject to such mortzage. Hence this 
appeal. 

Mr. A. M. Dunne, K. O. (with him Mr. 
Ramsay), for the Appellant.—Appellant has 
succeeded to the rights of both parties in 
the earlier mortgage suit.. The decree in 
that suit may be barred by limitation, but 
Het Ram’s right to use the mortgage as 
a shield remains. It was no one’s inten- 
tion that the first mortgage should be əx- 
tinguished for the benefit of Shadi Ram, who 
was not a party to the suit at all: accord: 
ing to the rule of justice, equity and good 
conscience it should be treated as remaining 


alive :- Gokaldas Gopaldas:.y. Puranmal 
Premsukh Das (1); Dinobandhu Shaw Chowdhry 
8 


(1) 111. A. 126; 10 0. 1085; 8 Ind. Jur. 396; 4 Sar, 
P. ©, J. 543; 5 Ind, Deo, (N. s.) 692 (P, C.). 
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v. Jogmaya Dasi (2). [Reference was made 
to Whiteley v. Delaney (3), 

The mortgagee’s security and the mort- 
gagor’s (or puisne mortgagee’s) right to 
redeem go together. Shadi Ram was not 
a party to the suit, and retained his right 
to redeem. The provisions of section 89 of 
the Transfer of Property Ast apply only 
between the parties to a suit. 

Limitation does not apply as appellant is 
not suing. Further, he could not execute 
the decree in any case, ashe is now proprie- 
tor. 

Mr. Dube, for the Respondents.— Any rights 
under the decree are barred by limitation, 
Not only was the deoree itself barred after 
three years, but even if Lachman had 
never sued at all, he would be time-barred 
after 12 years. The fact that Het 
Ram, assuming him to be the assignee of 
Lachman, subsequently besame proprietor 
makes no difference, once limitation has 
an it runs on: Soni Ram y. Kanhaiya Lal 
4). 

This case depends on the procedure laid 
down in India in the Transfer of Property 
Act. By section 89 of that Act the 
security, after the decree for sale was obtain- 
ed, ceased to exist: there was substituted 
for it the decree itself, which is now time- 
barred. 

Mr, Dunne, in reply.—Shadi Ram was not a 
party to the suit. Section 89 and the order 
absolute for sale «can only operate in 
favour of the plaintiff in that suit against 
the defendant in that suit. The fact that I 
haye not executed the decree is immaterial: 
the respondent’s only security is subject 
to mine. I am not bound by limitation, as I 
am not pursuing any remedy: I still have my 
right. 

{Viscount Hanpane.—Sestion 89 says 
your right is converted into a right to 
sell—a right you cannot now enforce]. 

[Sir W. PaILLIMORrRE, — How san you be 
considered an encumbrancer? If you have 


(2) 29 I. A. 9;29 C. 154; 6 C. W. N. 209; 12 M. L. 
J.78;4 Bom. L. R, 238; 8 Sar. P. C. J. 217 (P. O0). 

(3) (1914) A. C. 182 83 L.J., Ch. 349;110 L.T. 
484; 58 S. J. 218, 

(4) 19 @nd, Cos. 291; 40 I. A. 74; 170. W. N.605; 
13 M. L. T. 487; (1913) M. W. N. 470; 17 0. L. J, 488; 
15 Bom. L. R. 489; 25 M, L, J. 131; 85 A. 227; 11 A, 
L. J. 889 (P, O9), 
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any rights under the deoree, go and execute 
them. | 

[ Viscount Hatpane.— Why should the Statute 
turo a mortgage for all purposes into a mort- 
gage for some purposes only? I think there 
is no mortgage left. 

JUDGMENT, 

Viscount HALDANE.—-The material point in 
this appeal, which comes from the High 
Court of Judicature for the North. Western 
Provinces, Allahabad, lies in short compass. 
The question in the suit was whether property 
in mortgage to the respondent Shadi Ram, 
as to which he had sought to obtain a 
decree for sale under section 88 of the 
Transfer of Property Act, 1882, should, 
when sold, be treated as sold subject to 
an alleged prior right of the appellant under 
an earlier mortgage. This mortgage was 
dated the 25th February 1880; Shadi Ram’ 
mortgage was dated the 15th Ootober 
1881. 

The appellant had become the successor. 
in-title to the mortgagors, and it is assumed, 
for the purposes of this appeal, that he 
had also acquired such title as remained 
to the mortgagee under the earlier mort- 
gage. In 1892 the prior mortgagee, whose 
name was Lachman Das, brought a suit on 
his mortgage and obtained a decree for a 
sale under the Act referred to. But the 
suit was brought only against the remain. 
ing mortgagor, and the second mortgagee was 
not made a party. This decree neither 
Lachman Das nor his suocessor-in-title 
took any steps to execute, and under 
Article 179 of theSecond Schedule to the 
Limitation Act, 1677, it ceased to be 
operative when three years had elapsed 
from the date of the decree becoming 
absolute, It had thus become wholly ir. 
effective long before the present suit was 
commenced. The only other observation 
which it is necessary to make before gon. 
sidering the question of law that arises 
under the Tansfer of Property Act, 1882, 
is that on the admissions of the parties it 
is to be taken that the second mortgage was 
duly registered and that the Srst mort. 
gages musi be taken to have had notice 
of it when Le brought his suit, and ob. 
tained a decree for sale in 1892, 

The mortgage made to Lachman Das. 
in 1880 was a simple mortgage within the 
meaning of section 58 of the Transfer of 
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Property Act, and under section 67 the 
mortgagee had a right to obtain, as he 
actually did, an order for sale. The pro- 
visions of the Act, inasmuch as section 69 
does not apply to a simple mortgage, 
precluded him from any right to sell with- 
out such an order. Under section 85 the 
first mortgagee was bound to make the 
second mortgagee a party to hia suit for 
sale, and as he did not do so, the second 
mortgagee was not bound by the order 
for sale, which could only have been 
operative subject to his title. Section 89 
is important. Under this section where an 
order for sale under section 88 has been 
made, such as was made here in 1892, in 
favour of the first mortgagee, the mort- 
gagor, or the second mortgagee, if he had 
been made adefendant, would have had the 
right to redeem if he had paid on the 
date fixed by the decree the amount due, 
If such payment is not made as happened 
here, an application may be made for an 
order absolute, and for payment of the 
amount realised-into Court. The section then 
provides that “ the defendant’s right to 
redeem and the ` sesurity shall both be 
extinguished.” The construction which their 
Lordships put on the language so used is 
‘that on the making of the order absolute 
the security as well as the defendant’s 
right to redeem are both extinguished, and 
that for the right of the mortgagee under 
his security there is substituted the right to 
a sale conferred by the decree. 

As their Lordships have already indi- 
cated, the second mortgagee, not having 
been made a party, was not affected by 
the decree made in the suit of 1892, and 
in addition the decree itself became in- 
operative under the Limitation Act as the 
result of nothing having been done under 
it, It follows that the title of the second 
mortgagee, Shadi Ram, the first respond- 
ent, has remained in existence asthe only 
encumbrance prior to the title of the appellant 
as owner of the equity of redemption, 

They concur in the opinion of the learned 
Judges of the High Court that the decision 
ct the Assistant Sessions Judge of Morad- 
abad, who tried the case, was wrong. 

They will humbly advise His Majesty 
thatthe appeal should be dismissed. with 
costs. | 

Appeal dismissed. 
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Solicitors for the Appellant.—Mesars. T, L. 
Wilson & Uo. 

Solicitors for the Respondents.—Messrs. 
Pyke, Franklin, and Gould, 


ki 


PUNJAB CHIEF COURT. 
Seconp Civit Appeat No. 1419 or- 1917. 
April 18, 1918. 
Present: — Mr. Justice Shah Din. 
SULTAN AHMAD AND OTHERS—DEFENDANTS 
— APPELLANTS 
VETSUS 
PALA AND ANOTHER — PLAINTIFFS— 
RESPONDENTS. 

Appeal, second—Finding of fact based on conjecture 
whether fnal—Punjab Tenancy Act (XVI of 1887), 5. 
59 — Succession to occupancy holding. 

In deciding the question of succession to an 
‘occupancy holding under section 59 of the Punjab 
Tenancy Aot conjecture’ must not be allowed to take 
the place of legal proof. [p. 802, col. 1.] 

Where, therefore, in a suitin which the plaintiffs 
claim to succeed to an occupancy holding on the 
ground that they are the collaterals of the deceased 
tenant, the findings of fact arrived at by the lower 
Appellate Court are based on conjectures, they are not 
judicial findings and cannot be accepted as final in 
second appeal. [p. 802, col, 2.) 

Second appeal from the decree of the 
District Judge, Gurdaspur, dated the 5th 
February 1917, affirming that of the 
Subordinate Judge, Ist Class, Gurdaspur, 
dated the 3lst October 1916, desreeing the 
claim, 

Mr, Zafrullah Khan and Mian Muhammad 
Sharif, for the Appellants. 

Lala Tirath Ram, for the Respondents. 

JUDGMENT,—The fasts are‘fully stated 
in the judgment of the Subordinate Judge 
and it is unnecessary to repeat them here. 
The pedigree-table appended to the judgment 


k | 


. of the District Judze will help to explain 


the nature of the claim. Shib Ram, son 
of Jawahar, was an occupancy tenant of 
the land in dispute, which on his death 


‘devolved on his widow Musammat Santi. 


The latter died recently. and theregpon the 
proprietors tuck possession. of the land. 
The plaintiffs, Pala and Gannun, grand- 
sons of Amir Singh, have brought the 
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present suit to recover 
on the ground that they, as collaterals of 
Shib Ram, are entitled to succeed to the 
occupancy holding in question under section 
59 of the Punjab Tenancy Act. The 
proprietors, who are defendants in the 
case, denied that the plaintiffs were the 
collaterals of the deceased occupancy tenant 
or -that the alleged common ancestor Sher 
Singh ever held the land comprised in 
the tenancy; and upon these grcunds they 
pleaded that the plaintiffs had no right to 
gueceed to the land in dispute. 


The lower Courts have concurred in 
holding that the plaintiffs are the collaterals 
of Shib Ram, deceased, and, that their 
common ancestor Sher Singh occupied the 
land left by Shib Ram, and they have, 
therefore, decreed the plaintiffs’ claim. The 
defendants have appealed to this Court, 
and the main question argued ‘in this second 
appeal is whether the findings expressly 
or impliedly arrived at by the District Judge, 
Mr. H. A. Rose, regarding the agnatic 
relationship of the plaintiffs to Shib Ram 
and as to the common ancestor having 
occupied the land in dispute are judisial 
findings, whioh must be accepted as final 
in this second appeal. 


It is urged by the appellants’ Counsel 
that since the District Judge has come to 
the conclusion that the pedigree-table 
relied upon by the respondents is incorrect, 
he should have dismissed the plaintiffs’ 
suit on that ground alone; and- further 
that the District Judge has not come to 
any explicit finding on the point whether 
the land in dispute was ever occupied 
by the alleged common ancestor of the 
plaintiffs and Sbhib Ram, the deceased 
occupancy tenant. It is also urged that 
inasmuch as the respondents came into 
Court as plaintiffs to recover possession of 
the land in dispute by way of inheritance 
on the ground that they were ths col- 
laterals of Shib Ram, being descended 
from a common ancestor Sher Singh, and 
that Sher Singh had occupied the land, 
they were bonnd to establish their allega- 
tions affirmatively by satisfactory evidence; 
but that the judgment of the District 
Judge shows that he was not satisfied with 
the proof adduced by the respondents on 
these points and has passed his judgment 
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in the respondents’ 
conjectures. 

In my opinion, there is considerable force 
in these contentions and they must be 
allowed. The District Judge begins his 
judgment by saying that the pedigree- 
table propounded by the respondents in 
this case is not proved to be sorreat, for 
whereas in a previous suit they them- 
selves set up their descent from one Rattan 
Singh, in the present litigation they state 
that they and Shib Ram are descended 
from Sher Singh, and that Sher Singh’s 
other name was Rattan Singh. The 
District Judge holds that the name of the 
father of Budh Singh was Sher Singh 
and that the respondents have failed to 
prové that he also bore the name of 
Rattan Singh. In the ooncluding portion 
of his judgment the learned Judge says 
that there oan bs no doubt that the re. 
spondents have made conflicting statements 
regarding the name of the common ansestor 
of themselves and Shib Ram; and he 
thinks that the truth of the matter is 
that the name of the sommon ancestor has 
been forgotten. In the former suit, to 
which a reference has been made by the 
District Judge in his judgment, the respond- 
ents stated not only that the common 
ancestor’s name was Rattan Singh, but 
they also said that Budh Singh’s name 
was Labh Singh, and the District Judge 
is hardly right when he says that this 
latter statement was due to a clerical 
error, the words budh and labh being 
somewhat similar when written in Urdu. 
The last assumption is clearly unwarranted; 
but granting that the District Judge is 
right on this point, the similarity of the 
two names when written in Urdu is 
insufficient to explain how the respondents 
themselves could be misled into stating 
that the name of the father of Hira and 
Jawahar was Labh Singh and not Budh 
Singh. 

It seems to me, therefore, that the 
District Judge, while entertaining con- 
siderable doubt as to the correctness of the 
pedigree-table propounded by the respond- 
enta, was not justified in ultimately 
accepting that pedigree as sufficient to 
establish the claim of the plaintiffs as tt 
their agnatic relationship to Sbib Ram on 
the strength of certain entries in the 


favour largely upon 


802 
SULTAN ABMAD V., PALA, 


Settlement Record of 1852 and inthe nagsha 
tangth huguq muzarian, After carefully 
examining the entries in the said Settlement 
Record and the nagsha tangth huquq muzarian, 
I do not agree with the District Judge 
that those entries necessarily justify the 
conclusion either that at one time Sher 
Singh occupied the land in dispute or 
that after the death of Kahna in 1865 
Hira, son of Bodh Singh, and the two sons 
of Amir Singh (Mula and Sant Singh, 
fathers of the present plaintiffs) had 
inherited his holding. It is admitted that 
Jawahar Singh, brother of Hira, is nowhere 
shown in the revenue records as holding 
any portion of Kahna’s Jand; and. the 
District Judge admits that it has not been 
explained how Jawahar came to be excluded 
frim Kahna’s inheritance. The learned 
Judge, however, says that the entries in 
the tangth huquq muzarian of 1865 show 
that by implication Hira claimed oscupancy 
rights in the land of Kahna, and that he 
could only have claimed those rights as 
his heir. He then goes on to say: “no 
donbt all this is largely presumption or 
conjecture because the recordsdo not clearly 
‘show what was claimed on either side, 
or what admissions the parties made, but 
I do not see what other presumption is 
possible under the sircumstances,” This 
extract from the judgment of the District 
Judge shows that he has disregarded the 
sound rule of law that in matters like 
the one under consideration “sonjecture” 
must not be allowed to take the place of 
legal proof, and the appellants’ Counsel is 
perfectly justified in urging that on his 
own showing the District Judge’s main 
conclusion in support of the respondents’ 
claim is based on sonjestures and that this 
yitiates his whole judgment. 

With reference to the proceedings of 
1865 as contained in the nagsha tangth 
huquq muzarian, the District Judge has 
relied on the opinion of Assessors as noted 
in that nagska in support of the respondents’ 
contention that Hira and the sons of Amir 
Singh were Kahna’s nephews. But in an- 
other part of his judgment the District 
Judge says, by reference to the finding of 
Mr. Martineau, District Judge, Gurdaspur, 
“in Appeal No. 189 of 1914, to which the 
present respondents were parties, that Mr. 
Martinean’s view that the opinion of the 
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Assessors, as recorded in 1865, was no 
legal proof of the alleged relationship 
between Kabra ard Hira and the sons of 
Amir Singh, was perfectly correct (see the 
6th grcund of appeal); and yet in the very 
next sentence Mr. Rose says that the opinion 
of the Assessors is affirmed by the fact 
that Hira andthe two sons of Amir Singh 
acquired the ceeupansy rights held by Kebra 
after his death, and that this acquisition 
must have been based on rightsof inherit- 
ance showing that Kabna, deceased, ard 
Hira and the sons of Amir Singh must 
have been descended from the same common 
ancestor, 

The alleged acquisition of Kabra’s 
occupancy land by the above ramed persons 
by right of inheritance is not supported 
ky anything in the Revenue Record of 1£65, l 
except indireotly by the extra-judicis] 
opinion of the Assessors recorded in the 
nagsha tangith huquq muzarian, to which 
reference has beén made above, and it is 
clear to my mind that the Diatrict Judge 
was not justified in coming to his conclusion 
in support of the respondents’ claim on 
the assumption thatthe Assessors’ opinion 
is correct, which opinion, he himself admite, 
does not amount to legal proof of the 
alleged descent of the above-mentioned ` 
persons from one common ancestor. 

it will be observed that the District 
Judge has recorded no distinct finding 
that Sher Singh, the alleged common 
ancestor of the respondents and Shib Ram, 
ever occupied the land in dispute, though 
there is an implication underlying his judg- 
ment in support of this view. For the reasons 
given I have no hesitation in holding that 
the District Jndge’s findings regarding 
the collateral relationship of the respondents 
to Shib Ram deceased and as to the alleged 
common ancestor having occupied the land 
left by Shib Ram are not judicial findings 
and cannot be accepted as final in this 
second appeal. 

After giving my best consideration to 
the whole case by the light of the entries 
in the revenue records referred to by the 
lower Courts, I have come to the conclusion 
that the respondents, on whom the onus 
lay, have failed to prove that they are 
collaterals of Shib Ram, or that Sher 
Singh, the alleged common ancestor of 
themselyes and Shib Ram, ever occupied 
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the land in dispute. I accordingly accept 
this appeal, set aside the judgment and 
decree of the District Judge, and dismiss 


the suit of the plaintiffs with costs 
throughout. 
Appeal accepted, 
MADRAS HIGH COURT. 
Appear Scit No, 393 or 1915, 
January 17, 1918. 
Present:— Sir John Wallis, Kr., Chief Justice, 


and Mr. Justice Spencer. 
K. GOPALAKRISHNA KUDVA— 
i PLAINTIFF — APPELLANT 
VETEUS 


BANGLE NARAYANA KAMTHY— 


DEFENDANT—- RBSPONDENT. 

Malicious prosecution—Proof— ‘Reasonable and PrO- 
bable cause, meaning of—Innocence, proof of, by plaint- 
. off, whether necessary. 

In an action for malicious prosecution the’ plaintiff 
must prove four things,(1) that he was prosecuted, (2) 
that the prosecution ended favourably to him, (3) that 
the defendant acted without reasonable and probable 
cause, and (4) that the defendant was actuated by 
malice. Under the second and third heads, questions as 
to plaintiff's innocence generally arise. Butthey must 
be regarded only as incidental to the question 
whether the prosecution ended in the plaintiff's 
discharge or acquittal and whether the defendant 
. acted without reasonable or probable cause, [p. 805, 
col. 2; p. 806, col. 1.] 

The plaintiff is not charged with the onus of 
affirmatively proving his innocence. [p. 806, col. 2.] 

Abrath v. North Eastern T Oo., (1883) 11 Q.B. 
D. 440; 52 L. J. Q. B. 620; 49 L. T. 618; 82 W. R. 50; 
_ 47 J. P. 692, explained. i 

Nalliappa Goundan v, Katlappa Qoundan, 24 M. 59, 
doubted. 

Reasonable and probable cause means an honest 
belief in the guilt ofthe accused based on a full 
conviction, fonnded upon reasondble grounds of the 
existence of a state of circumstances, which, assuming 
them to be true, would reasonably lead any ‘ordinarily 
‘prudent and cautious man, placed in the position of 
» the accuser, to the conclusion that the person charged 

m paha guilty ofthe crime imputed. ip. 804, 
col, 2. 


Appeal against the decree of the Court © 


of the Sub-Judge, South Kanara,in Original 
Suit No. 8 of 1914. 

~ Mr, O. Madhavan Nair, for the Appellant. 

Mr, A. Srinivasa Atyangar, for the Res- 

- pondent, 

JUDGMENT ,.—The plaintiff's suit, which 

~ was brought to recover Ra, 


3,500 as: 


damages for malicious prosecution, was dis- 
missed in the Court of the Snbordinate 
Judge of South Kanara and the plaintiff ap 
peals. The plaintiff was the managing trustee 
of Shri Venkataramana temple of Mulki 
and the defendant complained to the Sub- 


Divisional Magistrate of Mangalore that 
the plaintiff had, as trustee, committed 
offences of criminal misappropriation and 


criminal breach of trust in respect of the 
temple properties. At the trial the plaint- 
iff was discharged under section £53, Crimi- 
nal Procedure Code, by the Magistrate on 
July the 15th, 1912. 

For the purposes of this case we may 
leave out of consideration those allegations 
of the defendant which merely imputed 
breach of the rules framed under the 
award of arbitrators for the management 
of the temple, and we may at once proceed 
to those charges in which an element of 
criminal dishonesty was disclosed by the 
prosssntor’s allegations In the defendant's 
complaint, which was prepared by 
Counsel, were specified eight acts of the plaint- 
iffas constituting ‘offences of the above 
description under the Penal Code. Of these 
the most substantial were, (1) that the 
accused had constructed a golden palanquin 
and had misappropriated about 4 seers of 
gold of the value of Rs. 2,000 by charging 
the temple with the valne of 30 seers of 
gold while utilising.. only 26 seers, (2) 
that the accused had debited the temple 
with Rs. 400 worth of fire works for use 
at festivals, although the amount really 
spent was only Rs. 200, and that he had 
misappropriated the difference, (3) that 
Rs. 4,843 had been paid into Court about 
six months previously but had not been 
brought into the temple accounts and that 
the accused was using the same for his 
own purposes, and (4) that the accused 
had misappopriated 50 Muras of rice and 
Rs. 10 collected as offerings to the temple, 
In his aworn statement to the Magistrate, 
the defendant further alleged that if the 
temple chest was examined, it would be 
found that there was a deficiency in the 
money in hand when compared with the 
amount stated in the accounts. 

The first charge, namely, that of mise 
appropriating Rs, 2,000 worth of gold isa 
very serious one and, in our opinion, was 
quite unwarranted by the information of 


` whioh the 
' possessed or by what has since transpired. 
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defendant was at the time 


When the defendant was in the witness 


“bos and was asked upon what basis he 
- made this allegation, 


his only explanation 


“was that many people were saying that 


~ that he had was 


“been recovered by a' 


the plaintiff undertook the work of repairing 


the palanquin with a view to commit mis- 
appropriation and that he also believed 


' thatthe plaintiff was going to misappro- 
` priate the gold. He admitted that he had 


not personally examined the goldsmith who 
made the palanquin before he complained 
to the Magistrate. The only information 
that which Vasudeva 
Shanbhogue and Hari Pai gave him. 
These persons have not been examined as 
witnesses and it is clear from the defendant’s 


‘ own statement that he had no information, 


that could justify him in making the state- 
ment that the accused had misappropriated 
this large amount of gold. The Magistrate’s 
jedgment shows that this charge 
dropped at the trial as the prosecution found 
it to be groundless. 

The second allegation of importance, 
whichis the 4th charge in Exhibit C, 
namely, that the accused had misappro- 
priated Rs, 4,543 belonging to the temple, 
was equally unjustifiable. This money had 
suit instituted on 
behalf of the temple and the money was 


“in the hands of the Vakil who represented 
“the temple. 


In the Vakil’s hands, it was, 


presumably, quite safe. The defendant 


' admitted in cross-examination that he knew 


- the same for his own purposes. 
- that this money was not entered in the 
` temple accounts as having been paid to | 
‘ the Vakil would not justify the defendant 
“in making such an accusation when, as he 
‘admits, he had no information that the 
: plaintiff had actually misappropriated the 
' amount. 


` in serial order, is 


#7 


` fietitious persons, 
` about this, the defendant stated that, before | 


‘ that the amount had been with the Vakil. 


Yet he had the audacity, in his complaint, 
to declare that the accused was utilising 
The fact 


The next accusation, which is number 3 
misappropriated about Rs. 200 shown as 
spent on fire works by means of entries in 
the accounts showing payments to certain 
When he was asked 


the institution of the sriminal complaint, 


was _ 


that the accused had ` 


2 (1889) an a. D. 167; 5l L. J. Q. B. 208; 


all he knew was that the plaintiff had made 
it appear in the accounts that fire works 
had been purchased from unlicensed vendors, 
but he did not know the names of the 
persons from whom the purchases had been 
made. He gathered from the fact that it 
was entered in the accounts of the plaint 
temple that fire works had been obtained 
from unlicensed persons, that the plaintiff 
must have raisnoproprinted the money under 
this head of expenditure. That, again, 
seems to have been a reskless and aware: 
ed assumption. He stated that the pay- 
ments had been shown in tbe accounts as 
having been made to several fictitious 
persons, but he took no trouble to ascertain 
whether the persons shown as having sold 
the fire works’ were really fictitious, As 
observed by Lord Atkinson in Oore v. 
Peiris (1) the pivot upon which all such 
actions turn is the state of the mind of the 
prosecutor at the time that he institutes or 
authorises the prosecution. 

In Hicks v. Faulkner (2) Hawkins, d., 
defined reasonable and probable cause to be 
‘an honest belief in the guilt of the acoused 
based upon a full conviction, founded upon 
reasonable grounds of the existence of a 
state of circumstances, which, assuming 
them to be true, would reasonably lead 
any ordinarily prudent and cautious man, 
placed in the position of the accuser, to the 
conclusion that the person charged was 
probably guilty .of the crime imputed.” 

Applying these tests, it can only be 
concluded on the evidence that the defend- 
ant must have acted without reasonable or 
probable cause when he aceused the plaint- 
iff of misappropriation and criminal breach 
of trust with respect. to the above- menang 
three charges, - 

The fourth of the charges which ‘we need 
consider relates to the misappropriation of 
50 Muras of rice and Rs. 10. At. the 
criminal trial, an entry of Rs. 256 in the 
accounts was shown as representing the 
value of these 50 Mauras of rice and Rs. 10, 
The accused had not brought this item into 
the general accounts, but had kept it 
under the head of “Kadanathaya.” The 


(1) (1909) = e oai 79L. J.P. O. 25; 100 L, T, 
790; 25 T. L 5 
3 


R. 545. 
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prosecution failed to prove that this entry 
of Rs. 256 related to any money received 
from any other source. The statement 
that the accused had misappropriated this 
amount was not justified, but as the defend- 
ant might have entertained some reason- 
able suspicion from the manner in which 
the entry was made in the accounts 
we do not think that in respect of this 
item there was entire absence of reasonable 
cause. ' 

As regards the defendant’s allegations that 
there was deficiency in the cash balance, the 
Magistrate found ou examination Rs. 492 
as the deficiency. But this was accounted for 
by a loan of Rs, 510 granted upon the 
pledge of jewels as evidenced by an entry in 
the account book seized at the search. As 
the Magistrate observed, there was no 
reason to suppose that there had been any 
falsification of accounts or misappropria- 
tion of money in respect of these items. At 
the same time we do not consider that the 
defendant’s statement in this respect was 
without reasonable cause, as there was an 
actual shortage of cash. 

On the whole, we cannot agree with the 
Subordinate Judge in his finding that no case 
has been made oub of malicious prosecution. 
Leaving aside the statements made in the 
complaint with regard to inaccuracies in the 


accounts or to irregularities in the plaintiff's. 


conduct as trustee, there are at least 3 serious 
accusations of misappropriation which the 
defendant had no justification for making. 
We are of opinion on the first issue that the 
complaint in question was in these respects 
made without any reasonable and probable 
cause. 

There is also no doubt from the evidence 
that the defendant’s action was dictated by 
malice. Shortly before the accusation was 
made the plaintiff had excommunicated the 
defendant. The defendant retaliated by 
accusing the plaintiff of defamation. The 
defendant in his evidence admitted that there 
had been misunderstanding between him 
and the plaintiff in the year 1907, in son- 
sequence of dealings which they had with 
one another in respect of a mortgage transac- 
tion which resulted in siyil litigation. The 
manner in which the defendant raked 
together every conceivable charge in his 
endeavour to prosure the sonvistion of his 
enemy and to cayse him the maximum qmount 


‘probable cause. 


of difficulty in defending himself spells 
vindictiveness, It was provided in the scheme 
sanctioned by the award of arbitrators for 
the conduct of the temple affairs that this 
defendant and others might inspect the 
accounts at any time for ascertaining whether 
they were properly kept and thatthe temple 
money was properly accounted for. Instead of 
proceeding accordingly and inspecting the 
accounts before’ Jaunching the criminal 
prosecution the defendant rushed into Court 
and attempted to make oriminal charges 
out of trifling irregularities, which might 
very well have served as grounds for ap- 
plying for the removal of the trustee in 
proceedings properly instituted for that 
purpose in a Civil Court, but not for hig 
prosecution, 

As Mr. K. Srinivasa Aiyangar, in his 
arguments for the respondent, has raised 
the question whether the plaintiff in an 
action of this kind is bound to prove his 
innocence, and as the Sub-Judge’s judgment 
containing a remark that the plaintiff had not 
proved his innocence by the mere fact that 
he was discharged in the Magistrate’s Court, 
it is necessary to say a few words on 
this point. Ib is well settled that in actions 
for malicious prosecution, the plaintiff must 
prove four things: (1) that he was prosecuted, 
(2) that the prosecution ended favour- 
ably to him, (3) that the defendant acted 
without reasonable and probable cause, and 
(4) that the defendant was actuated by 
malice. Under the second and third heads 
questions as to the plaintiff’s innocence 
generally arise, But they must, we think, be 
regarded only as incidental to the questions 
whether the prosecution ended in the plaintifi’s 
discharge or acquittal and whether the 
defendant acted without reasonable or 
In Abrath v. North Eastern 
Railway Oompany (3), where the plaintiff 
had been acquitted of the criminal charge 
and the Jury had expressed the opinion 
that he left the Court withouta stain upon 
his character and his innocence was not 
challenged by the defendants at the trial 
of his action for malicious prosecution, 
Bewen, L, d, as he then was, in dis- 
cussing the onus of proof in such cases, 
observed that the plaintiff in an actign 


(3) (1883) 11 Q. B. D. 440; 52 L. J. Q. B 620; 49 
L, T: 618; 32 W. R. 5Q; 47 a P, 692, 
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for malicious prosecution must prove, first, 
that he was innocent and that his innocence 
was pronounced by the Tribunal before 
which the accusation was made. As already 
observed, no question as to proof of in- 
nocence srose in the case, and we do not 
think that the learned Lord Justice in- 
tended to do more than lay down that the 
prosecution must be shown to have ended 
favourably to the accused.’ The substance 
of the judgment was that proof of innocence 
was not by itself prima facte proof of want of 
reasonable and probable cause. This would 
appear to be the view taken by Sir Frederick 
Polloskin his well-known work on Torts, 
as after siting Bowen, L. J.’s observations in 
the text he observes in a note—‘A plaintiff 
who being indicted on the prosecution com- 
plained of has been found not guilty ona defect 
in the indictment is sufficiently innocent for 
this purpose.” It is in the same sense 
that the word “innocent” appears to have 
‘been used by Lord Macnaghten in Pestonji 
Muncherjt Mody v. Queen Insurance Company 
(4) and by Lord Davey in Cog v, English, 
Scottish and Australian Bank, Lid. (5) and 
by Maslean, C. J., in Harish Ohunder Neogy 
v. Nishi Kanta Banerjee (6). In some cases 
the innocence of the paintiff has been treated 
as an element of consideration that enters into 
the question whether the defendant acted 
without reasonable and probable cause. If 
in Nalliappa Goundan vy. Keilapra Goundan 
(7) the learned Judges intended to ley 
down that something further must be 
proved in suits of this nature beyond 
proof that the prosecution ended favourably 
for the accused and that’ there was an 
absence of reasonable cause in the prosecution, 
then we think that they went too far 
and that Lord Bowen’s observation above 
referred to does not support their dictum 
to that extent. Failure tp prove more than 
this mag be relevant to the question of 
damages. In our opinion the Subordinate 
Judge misdirected himself in observing that 
the fact of the plaintiff having been 
discharged by the Magistrate was no 
evidence of his innocence, and in assum- 


(P. 0). l 
(5) (1905) A. ©. 168; 74 L. J. P. C. 62; 92 L. T. 
483 


(6) 28 C. 591; 6 C. W. N. 159. 
(7) 24 M. 59, 
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ing, apparently, that the plaintiff was 
prima facie guilty and that he was bound 
affirmatively to prove his innocence. In 
parts of his judgment, e.g., paragraphs 69, 
104 and 107, the learned Subordinate Judge 
has applied to the plaintiff's conduct the 
test whether his motive was righteous or 
unrighteous, which is of sourse quite 
beside the point. We cannot accept the 
view of the Subordinate Judge in paragraph 
108 of his judgment that the “plaintiff has 
failed to establish his innocence in respect of 
any one of the accusations.” 

As regards damages, the plaintiff states 
that he had to pay about Rs. 2,500 as 
Vakil’s fees in defending himself at the 
criminal trial. Exhibit B series are re- 
seipts for Rs. 1,150 passed by certain 
Pleaders in his fayour. In allowing this 
appeal and reversing the decision of the 
Subordinate Judge, we allow the plaintiff 
altogether Rs. 2,000 as damages, and we 
direct the defendant to pay the plaintiff’s 
costs in this and in the lower Court, 

Appeal allowed, 
M. G. P. 


PRIVY COUNCIL. 
ÅPPEALS FaOMS THE CaLccTTa Hieu Covrr. 
Desember 14, 1917. 
Present: — Lord Buckmaster, Sir John Edge, 
Sir Walter Phillimore, Bart., and Sir 
Lawrence Jenkins. 
RADHAKANT LAL AND oTHERS— 
APPELLANTS 
VETSUS 
Musammat NAZMA BEGUM AND OTHERS— 
RESPONDENTS 
AND 
RADHAKANT LAL AND oTHERS— 
APPELLANTS 
resus 
Musammat NASIBAN—ReEsponDEnNT, 
Hindu Law —Mitakshara—Joint family—Joint and 
self-acquired property, blending of, effect of — Gift by 
managing member of joint family property, validity of. 
A member of a Hindu joint family may convert 
his self-acquired property into ancestral family 
estate by throwing it into the common stock, [p. 869, 


col. 2.1 
A Mitakshara family of five brothers separated in 
estate. D. and K., two of the brothers, continued 
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to live together, D, acting as guardian of K, who was 
a minor, Lateron a son R. was born to D. Later 
stil D. D., a third brother, died, and property came 
to D. and K. from his estate. D kept only one 
account of the profits of this property, even after K. 
came of age, and he kept only one account for all bis 
receipts from this and other property and of all his 
expenditure. A partition by metes and bounds was 
later effected between D and K, and mutual exchanges 
were made whereby D. gave up his share in certain 
ancestral property for E's share in property 
acquired from D.D.’'s estate and vice versa. 

In a suit by D.'s son and grandsons after D.’s 
death to set aside deeds of gift executed by D, in 
favour of the respondents, on the ground that the 
property given was ancestral property and the gifts 
in consequence were invalid: 

Held, that even assuming that the property 
coming from D,D.’s estate was D.’s self-acquired 
property, yet by blending the income of that pro- 
perty in the accounts with the income of the new 
joint family constituted on R.'s birth by D. and R. 
and by the mutual exchanges with K. D had shown 
his intention to treat what came to him from D. D. 
as joint property and had converted it into ancestral 
estate and that the properties included in the deeds 
of gift were, therefore, joint family properties of 
which D. had not the right to dispose, and that the 
appellants were entitled to recover them. [p. 809, 
- col. 2; p. 812, col, 2.] 

Lal Bahadur v. Kanhaiya Lal, 34 I. A. 65; 9 Bom. 
L. R. 697; 11 O. W. N. 417; 5 C. L. J. 840; 4 A. L. J. 
227; 2M. L, T. 147; 17 M.L. J. 228; 29 A. 244 
(P.C.) and Suraj Narain v. Ratan Lal, 40Ind Cas. 988; 
44 I. A. 201; 210. W. N. 1065; 20 O. C. 211; 2 P. L. 
W. 160; 88 M. L. J. 180;15 A.L. J, 684; 19 Bom. L. 
R. 78%; 22 M. L. T. 121; 26 C. L. J. 267; 6 L. W. 509; 
(1917) M., W. N. 4717; 4 0. L. J. 762 (P. C.), followed. 


Consolidated appeals from decrees of 
the Calentta High Court, dated June 2, 1913, 
reversing the decrees of the Subordinate 
Judge, Gaya. 

FACTS are sufficiently stated in their 
Lordships’ judgment, 


The plaintiffs Radha Kant Lal and others 
sued to set aside two deeds of gift made 
by their ancestor Drigpal Lal, deceased, in 
favour of his mistress Nazma Begum, and 
his daughter by her Kuisam Bibi. The 
main question for determination was whe- 
ther the properties comprised in the deeds 
of gift were the self-acquired properties 
of Drigpal or whether they were or had 
become the ancestral properties of the joint 
family of which Drigpal and plaintiffs 
were the oo-parceners. The Trial Judge 
substantially allowed the plaintiffs’ claim 
but on appeal the High Court (Chitty and 
Teunom JJ.) reversed this decision and 
dismissed the suit. Hence this appeal. 

Mr. De Gruyther, K. C., (with him Sir 
W, Garth), for the Appellants, submitted that 
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Drigpal and his brothers did not inherit Din 
Dayal’s properties as collaferals (in which 
case they would bə self-acquired), but 
obtained them for valuable consideration 
paid out of joint family funds, and that 
the properties were, therefore, joint family 
property. Even assuming that the pro- 
perties were self-acquired when they first 
came to Drigpal’s hands, yet he threw 
them into the common stock of the joint 
family and treated them as joint. That 
was clear from the way in which the 
accounts were kept and the subsequent 
partition proceedings between Drigpal and 
his brothers. They relied on Suraj’ Narain 
v. Ratan Lal (1) and Tal Bahadur y, 
Kanhaiya Lal (2), 
The respondents did not appear. 
JUDGMENT. 

SIR WALTER PAILLIMORE, Baxr.—The suits 
to which these sonsolidated appeals relate 
concern the validity and effect of two 
deeds of gift made by one ODrigpal Lal, 
deceased, the father of the first plaintiff 
and appellant, and grandfather of the other 
plaintiffs and appellants, in favour of two 
concubines and the daughter of one of 
them. 

The sou asserts that he and his father 
were joint members of a Hindu family, 
and that the properties to which the gifts 
relate were part of the jcint family estate. 
This is the question to be determined in 
the suit, 

Some of the properties in question came 
to Drigpal from the estate of his brother, 
Din Dayal, and others were acquired by 
the use of the revenues of Din Dayal’s 
estate ; and the first matter to be enquired 
into is whether the property which same 
to Drigpal from Din Dayal’s estate was 
self-asyuired property or eame to him Ag 
part of the joint family estate. 

The circumstances in which it was acquired 
are as follows: — 

Drigpal and Din Dayal were two of five 
brothers who were atone time all members 


(1) 49 Ind. Cas. 988; 44 I. A. 201; 21 C. W., N. 1065; 
20 0. ©, 211; 2 P, L. W. 160; 33 M. L. J. 180; 15 A. L. 
J. 684; 19 Bom. L. R, 7837; 22 M. L. T. 121; 26 C. L. 
J. 267; 6 L. W. 503; (1917) M. W. N. 477; 40. L.J. 
762 \P. C.). 

(2) 84 I. A.66;9 Bom, L. R. 597; 11 C. W. N. 447; 
5 0. L. J. 340; 4 A. L. J. 227; 2 M. L, T. 147; 17M, 
L. J. 228; 29 A. 244 (P. CO), 
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of a joint Hindu family. Din Dayal was 
adopted by his uncle and went out of the 
family. Anotber brother died without 
male issue. This left Duli Chand, Drigpal, 
and Kanhaya. 

“These three brothers separated in estate 
in the year 1876. 

Din Dayal died on the Sth March 1378 
leaving. no issue, but leaving sarviving 
him his widow, Rukmini, andtwo widows 
of his adoptive father. 

The succession to his estate if he died 
intestate would, therefore, be as follows:— 

The widow Rukmini wolld take for 
her life, givicrg maintenance to the other 
widows. These, if they survived her, 
would take for their lives (it matters not 
for this purpose in which order inter se), 
“and then those who at the death of the 
survivors of the three widows would be 
the male heirs would take the property. 
At the moment of Din Dayal’s death these 
would be the three brothers; but it sould 
not be foreseen who would be the male 
heirs when the succession ultimately devolved 
upon them. Din Dayal, though he made 
no legal Will, expressed his last wishes 
as to the disposal of his estate, and they 
were, according to the recital in an 
ekrarnama, dated the 3rd April 1878, and 
executed by the widow, to the following 
effect :— 

“That after my death, you” (that is, Duli 
Chand and Drigpal) | ‘and Babu Kanhaya 
Lal shall, as proprietors, enter upon 
possession of all my properties, moveable 
and immoveable, all morigage and simple 
bonds, all decretal moneys, zarpeshgi 
moneys and Bhurna moneys, honses and 
money at Ramna situated in Sahebgunge, 
Zillah Gaya, and over every other kind of 
properties belonging to me; that you shall 
allow my wife to remain during her 
lifetime in possession of my dwellings 
house situated in Kasba Haswa... 
that you shall pay to her one lakh of 
rupees in cash to defray the expenses of 
performing religious rites and pilgrimage, 
from your own pocket; that you shall 
allow all money in cash and ornaments 


e ,which are in the house at Haswa to remain 


in the possession of the Musammat during 
her life; that you shall pay her Rs. 10,000 
in cash annually, besides  slothing 
and grains sufficient for her use; that 
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you shall pay to Musammat Jado Koer 
and Dhupa Koer, the widows of Babu 
Murali Ram, who are my mothers, 


Rs. 2,500 each annually in cash, besides 
olothing and grains sufficiené for their 
use; that you shall make a hiba or gift 
to Musammat Ram Koer, daughter of 
Babu Girdhar Lal, my deceased brother, 
of 16 annas of Mouzah Lodipur Jafra and 
Shaikhpara appertaining to Lot Lodipur 
Jafra, 16-annas of Mouzah Korigawan 
appertaining to Lot Sandha Manjhigawan 
.... and 16-annas of Mouzah Kumharwa 
Girji Bandbanna appertaining to Lot 
Samandih, ete, being 12 kalamss known 
as Mahal Ratni.... with all the depend- 
encies and all the Chucks of the Mouzah 
aforesaid, situate in Zillah Gaya; that 
you shall pay Rs. 1,390 in cash 
annually, and clothing and grains sufficient 
to meet her requirements, to Musammat 
Annapurna, Tawaif, provided that she does 
not lose her chastity and character and 
sontinues in the Pardah; that you shail 
make gift to Babu Somar Ram of 16-annas 
of Monzah Jatsari. ? ; and that you shall 
execute deeds in accordance with the above 
directions in favour of these persons.” 

All parties were desirous that these 
wishes should be oarried into effect, and 
accordingly a series of documents were 
executed, the first being the ekrarnama 
already mentioned whereby the widow 
purported to dispose of all the property 
of her deceased husband in favour of the 
three brothers. 

Then there was a bond given by the 
brothers to the widow with a mortgage, 
to secure the payment of the lakh of rupees; 
a covenant, with a charge on certain property, 
to pay to the father’s widows the stipulated 
annuities and maintenance; a covenant with 
the concubine to pay her the agreed annuity 
and maintenance; a deed of gift in favour of 
the adopted nephew; and asimilar deed of gift 
in favour of the niece, 

The lakh of rupees was paid in two 
instalments within six months of the death, 
and tha bond was discharged. Tha money 
found to pay Rukmini by the three brothers 
came cut of ancestral family property. 

The three brothers entered into osses- 
sion of the estate, and paid the annuities 
and maintenance to the various ladies, 
The father’s widows died first, and then 
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Rukmini in the 
1882, 

The annual insome of the property is 
said to have been rather more than half 
a lakh, so that the arrangement, as it 
turned out, was not such a bad bargain 
for Rukmini, and was advantageous to 
the father’s widows. For the sGoncubine, 


course of the year 


niese, and adopted nephew ib was pure 
gain. 
It was contended on behalf of the 


defendants that the ekrarnama of the 3rd 
April 1878 executed by Rukmini in favour 
of the three brothers was inoperative to 
pass more than her life-interest, and that 
the brothers who survived her must be 
deemed to have taken the property by 
inheritance, in which case, being an inherit- 
ange from a collateral, it would be self-acquir- 
ed, and not to have taken it by purchase, in 
which latter case it would be ancestral family 
property. 

That it was the intention of the deed 
to pass the whole property is obvious. If 
Rukmini was only conveying her life-interest, 
and if either of the father’s widows had 
survived her, the survivor’s estate would 
have been interposed before that of the 
brothers. Even if it be supposed that the 
father’s widows were so far parties to the 
transaction that they could not have claimed 
their life-interset in the event of their surviv- 
ing Rukmini, there was, as already observed, 
no certainty that the three brothers would 
have all survived Rukmini, so as to be the 
heirs at her death. Moreover, the gifts in 
favour of the adopted nephew and niece 
would have failed: 

It may be, however, that though this 
was the intention of the deed, its only legal 
operation would be the restricted one for 
which the defendants contend. 

A widow has only a limited power of 
disposition of the property, She can, however, 
alienate the estate in certain circumstances 
and under certain conditions, Whether in 
the oireumstanees of this oase she could 
effect a valid alienation is a matter of some 
difficulty. The Subordinate Judge thought 
that she sould; the High Court held that 
she could not. 

Their e Lordships are relieved from 
pronouncing upon this point of law, because 
they are of opinion that as regards the 
property which came from Drigpal’ the 


INDIAN CASES, 


&09 


plaintiffs oan succeed upon another ground, 
Assuming that the three brothers—and in 
particular Drigpal—acquired this property 
as collateral heirs, and took it, therefore, 
as self-acquired property, it is well 
established that a member of a Hindu 
family may convert his self-acquired property 
into ancestral family estate by throwing it 
into the common stock and this is, in 
their Lordships’ opinon, that which happened 
in the present case. 

As already stated, Drigpal and his two 
brothers had made a partition of their joint 
family estate in 1876. At the time of the death 
of Din Dayal and the assession of the three 
brothers to his property, Drigpal was 
acting a8 guardian of his younger brother 
Kanhaya. Accordingly one book was kept 
for their joint share of Din Dayal’s estate ; 
and this system of book-keeping, which 
started on the 2nd October 1878, was 
continued till the llth February 1880, 
when Kanhaya came of age. Thereafter no 
separate book was kept by or for Drigpal 
in respect of the property which had come 
to him from Din Dayal; but there was one 
account for all Drigpal’s receipts from all 
sources, whether it was income from joint 
family property, or from that which 
he had acquired from Din Dayal, or any 
other source of revenue, and gimilarly for 
all his expenditure of whatever kind. 


Now his son, Radhakant Lal, the first 
plaintiff and appellant, had been born on the 
3lst May 1877, and from that time forward 
there had been a joint family estate for 
him and his father. And, if the accounts 
from 1880 onwards are such as to show 
a blending of the properties, the ordinary 
inference to be drawn is that Drigpal 
had thrown the property which he had 
acquired from Din Dayal into the common 
stook, 


This matter has oome more than onee 
before this Board, and was the subject of 
decision in the oases of Dal Bahadur v. 
Kanhaiya Lal (2) and Suraj Narain y. Ratan 
Lal (1) decided on the 80th January 
1917, 

The Subordinate Judge beld that Drigpal 
had amalgamated the two properties, and 
the two grounds upon which his decision 
to this effect is supported by the present 
appellants are;— 
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First, the intermixture of and the blending 
of the recsipts and payments in one ascount 
with those balonging to the ancestral family 
property; 

and secondly, that when Drigpal and his 
younger brother Kanhaya took the further 
step of effecting what is called “a Daorh 
partition,’ that is, not merely a 
separation of interest, but an actual partition 
of the several properties constituting their 
estates, mutual exchanges were made whereby 
Drigpal gave up his share in some an- 
eestral family property for Kanhaya’s share 


in property whioh came from Din Dayal, -~ 


and vice versa. 

The High Court took the opposite view. 
As to the argament drawn from the ex- 
change, the jadgment of the High Court 
is as follows :— 

“The first point made was with regard 
to the Deorh partition which tosk plase 
between Drigpal Lal and Kanhaya Lal on 
the 8th May 1881. It was argued that, 
on that partition, Din Dayal’s properties 
were exchanged for joint properties and 
vice versa. When, however, this point came 
to be investigated it appeared that there was 
no such general interchange as the plaintiffs 
would have us believe. Only two possible 
instances were given us, and of these one 
is capable of an obvious explanation and the 
other is not fully proved. The first instance 
was with rezard to Mouzahs Sikandarpur 
and Asarhi. It is doubtless the case that 
Mouzah Sikandarpur was ancestral while 
Mouzah Asarhi had come from Din Dayal. 
These Mouzahs are contiguous and of equal 
value so far as one can tell from the jama. 
They both form part of Mahal Asarhi 
Sikandarpur. At the partition it seems that 
- Drigpal took 10 annas 8 pies of Sikandarpur, 
while Kanhaya Lal took 10 annas 8 pies of 
Asarhi, so that each brother got two-thirds of a 
separate village instead of a one-third share 
in the two. This clearly was a matter of con- 
venience and cannot, we think, be regarded 
as evidence of amalgamation of properties 
ancestral and acquired from Din Dayal. 
Neither of these villages, it may be observed, 
forma part of the subject matter of the 
present suit, 

“ Then it was said that for Mouzah Pilliob, 
‘Ponzi No. 204, an ancestral Mouzah, two 
Mouzahs, Nanand and Sonchari, which came 
from Din Dayal, were exchanged. For this 
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the evidence is Exhibits 45 and +7, applica- 
tions made by Drigpal Lal, and Exhibit 64, an 
application made by Kanhaya Lal, for muta- 
tion of names. The exchange of these villages 
does not appear fo have been very satisfactorily 
established from these two Exhibits. In 
the absence of any koras or other reliable 
evidence as to the precise details of this 
partition, it would be impossible to draw 
the conclusion which the plaintiffs wish us 
to draw from the very meagre evidence with 
regard to these two exchanges. ”’ 

It should be observed that the High Court 
agrees with the Subordinate Judge in res- 
pest of the exchange of Sikandarpur and 
Asarht; and their Lordships are of opinion 
that the exchange of Pillich for the two 
Mouzahs specified was satisfactorily proved 
by the dosumentary evidence. This evidence 
was further supplemented by the oral 
evidenca of the witness Gajadhar Lal, 
Moreover, there was oral evidence uncon- 
tradicted from this witne33 and from Bhekhi 
Lal, proving the exchange of two more 
villages, A more striking proof of the 
throwing together of the two properties into 
a common stosk there could hardly ba. 

Drigpal giva3 ancestral family pruperty, 
and receives his brother’s share in property 
ooming. from Din Dayal. He gives Din 
Dayal property and receives his brother’s share 
of ancestral family property. 

There is not only one case which standing 
by itself could with difficulty he explained 
away; but there are four instances. 

Turning now to the ascounts, the Judges 
of the High Court agree that, from and 
after the ‘“Deorh partition” in 1881, Drigpal’s 
ascoants were undoubtedly more or less mix- 
ed up. But they observed that Drigpal had 
five Tehbils or tills. The judgment then 
proceeds as follows :-— 

“We have been taken through the accounts 
at great length by the learned Counsel for 
the respondents, and we do uot think that 
it is possible to draw any very definite 
conclusion from these accounts; first, because 
a large number of the accounts which were 
kept by Deigpal or under his direction, re- 
lating to his estate, have not been produced ; 
and secondly, because the plaintiff Ridhakant, 
who alone could speak with authorfty as to 
these accounts, and their precise object and 
nature, has not ventured to go into the box. 
All the papers which were in the possession 
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of Drigpal at the time of his death have 
passed to Radhakant, and the fact that he 
has not produced so many of them must 
weigh yery strongly against him. There 
is no one general or central account which 
shows that the whole of Drigpal’s estate 
was dealt with asa unit, In particular, we 
may mention that with the exception of 
Exhibits 16 and 18 no books of account of the 
mica mining business—either the Seha books 
at the mines or the stock books—are forth- 
coming. None of the ‘khazana havelt’ or 
of the Caleutta books hayo been produased, 
nor have any books after 13(¢8. In 1304 
certain Mouzahs acquired after the death 
of Din Dayal, and in 1310 certain of the 
Din Dayal villages, were set apart for the 
pocket expenses of Drigpal, and in 1309, it 
is said, a certain ancestral village was set 
apart for the pocket expenses of Radhakant. 
In respect of the village set apart for 
Drigpal, separate accounts were admit- 
tedly kept. None of these books have 
been produced. The Tamasuki Bahis dealing 
‘ with bonds and money-lending business are 
not forthcoming, nor the books of the mail- 
sart business. The learned Counsel for the 
respondents attempted to minimise the effect 
of this ron-produstion of books ; but it is, 
in our opinion, a very serious matter. If 
all the books of Drigpal had been produced, 
it might have been possible to ascertain 
precisely how his accounts were kept and 
with what objest.” 

The plaintiffs are said not to have pro- 
duced the books of the general account 
already mentioned, which was begun on the 
llth February 1880. The books cf the 
general account were produced to about the 
end of the year 1892. The explanation 
offered of the non-production of the later 
books is that after 1892 they were thought to 
be of no importance, because all the properties 
which Drigpal bought had been acquired by 
this time, and the only object of produciug 
the accounts after the first year or two was 
to show that these properties had been 
bought out of the common stock, and, there- 
` fore, formed part of it, 

This is not strictly accurate, for one 
property at least was bought after 1892. 
But omce given that the account shows 
that the properties had been blended, the 
later accounts are, for this purpose, im- 
material. Properties once brought into a 
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common stock cannot be taken out of it 
again. 

Then, as to the statement that "there 
is no one general or central account which 
shows that the whole of Drigpal’s estate 
was dealt with as a unit,’ their Lordships 


cannot accept this aa accurate. 


The account already so often mentioned 
purports to be a general account, into 
which all receipts and payments are 
brought. It might, perhaps, be said that it 
is only a cash book and not a ledger. But 
it appears to be a similar book to that which 
was produced to the Board in the case 
Ratan Ual (1), as 
to which their Lordships observed: “It 
is not strictly an account book at all, but a 
book in which is recorded from day to day 
various payments and receipts of money 
from different sources’; and from which 
their Lordships drew the inference in that 
case | that the man who kept the ascount 
had “so blended his own property with the 
joint property as to make the whole joint 
property.” 

As to the non-production of the khazana 
haveli, their Lordships cannot see what 
assistance the production of these books, 
if, indeed, such are kept, would have been, 


No doubt the plaintiff, Radhakant, did 
not give evidence; but the men of busi- 
ness of the family did. And it does not 
appear that any point was made in cross- 
examination or in the conduct of the trial, 
that any material books had been kept 
back ; and no such idea seems to have 
oscurred to the Subordinate Judge. 

There remains one piese of evidence 
which makes in favour of the respondents, 
and that is furnished by the recitals in 
the two deeds which are attacked by the 
present suits. They are in similar terms 
and are as follows :— 

“My income from ancestral properties 
was only Rs. 18,000 but subsequently I 
got the estates of Babu Girdhari Lal and 
Babu Dindyal Lal, yielding an income of 
Rs, 23,000. After my separation from Babus 
Dulichand and Kanhayalal, I acquired lots 
of properties by my own labour and ex- 
ertions and from my own fund, by means 
of trade, and the ‘ticoa’ (dhing a Tioga 
lease of Dourchanch, which by making 
improvement now yields an income of 
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Rs. 38,000). In this way I am now possessed 
of four kinds of properties, vzz,:— 

“(ist.) The ancestral properties ; 

(2nd.) The estate of Babu Girdhari 
Lal ; 

ond) The estate of Babu Dindyal Lal; 
an 

(4th,) The self-acquired properties ; 

with regard to which I have full powers 
of transfer.” 

The effect of these recitals, which were 
probably intended to make evidenae, is some- 
what weakened by the faot that, in a 
deposition maue in another suit, Drigpal 
stated that a property which he gave to 
a son by one of these coneubines, named 
Sultan Bahadur, had been given with the 
sonent of his lawful son, the plaintiff 
Radhakant; and this property came from 
Din Dayal. 

Their Lordships cannot attach sufficient 
countervailing weight to these recitals to 
displace the strong evidence from the ex- 
changes and the accounts, and upon 
the whole, they come to the conclusion 
that, assuming that Drigpal acquired his 
share of the property of his brother Din 
Dayal as self-acquired property, he so 
dealt with it afterwards as to make it 
joint property with his ancestral family 
estate, of which family, the first plaintiff 
and, as they were borv, the other plaintiffs 
were members, 

Turning now to the deedsof gift which 
are attacked by the plaintiffs in the pre- 
sent suits, the four properties purported 
to be conveyed to Musammat Nasiban, which 
are the subject-matter of ths second snit, 
were properties which form part of the 
estate of Din Dayal, and, therefore, could 
not be conveyed away from the joint family 
estate. 

As to the properties purported to be 
conveyed to Musammat Nazma Begum and 
her daughter, the matter is more complicated. 
There are thirteen properties: two appear 
to have come from Din Dayal; the rest 
appear to have been bought by Drigpal 
at various times after Din Dayal’s 
death, f 

Drigpal had a nucleus of joint family 
property, the income of which was nearly 
half a lakh. He carried on for some years 
& business of extracting and selling mica, 
as he says in the recitals in the deeds of 
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gift; and he also claims to have carried 
on a profitable maileart business. 

It wis suggested for the respondents and 
accepted by the High Court that the profits 
of these two businesses and the properties 
purchased with them might be considered 
self-acquired. But in one instance certainly 
the land from which the mica was ex- 
tracted was ancestral family property. It 
appears also from some of the books which 
have been produced that the moneys paid 
for wages and other expenses of winning 
the mica were supplied out of the general 
income of Drigpal, and that the profits 
were—as the Subordinate Judge has found 
—-devoted to the general maintenance of 
the family and the education of the son 
Radhakant. From whatever source some 
of the landa from which the mica was 
gotten may have been acquired, the misa 
business was dealt with as part of the 
joint family property. 

As to the mail-cart business, it was 
doubtful whether there were any profits ; 
and the receipts and payments in connection 
with it were all brought into the one 
general account. 

The final result, therefore, is that all the 
properties purporting to be conveyed to the 
respondents were joint family property of 
which Drigpal could not so dispose, and 
that the plaintiffsand appellants are entitled 
to recover them from the respondents, that 
is, the two concubines, and the daughter 
of the one, and the mortgagees. 

It is right to say that their Lordships 
were informed by Counsel at the Bar that so 
far as the deeds of gift purported to pass 
personal property, they are not to be desmed 
to be attacked in the present suits, and that 
the resovery is to be limited to the lands. 

The Subordinate Judge only gave-a 
judgment in respect of five-sixths of the 
property, taking it that, at the time of 
Drigpal’s death, there were six members 
of the family, namely, Drigpal himself, 
Radhakant, and the latter’s four sons, and 
being of opinion that Drigpal had, therefore, 
one-sixth share in the properties which he 
sould pass by the deeds of gift. 

This, however, is an error. Drigpal 
had no separate sixth share. Thê whole 
property belonged to the one Hindu family, 
and acerned upon his death to the surviving 
members, 


Vol XLV] ® 
AMIR BI BI Vv. AROKIAM, 


The plaintiffs appealed in respect of this 
matter to the High Court, and their Lord- 
ships are of cpinion that their appeal should 
have been allowed. 

Their Lordships will, 
advise His Majesty that these appeals 
should be allowed; that the judgment of 
the High Court should be reversed; that 
the judgment of the Subordinate Judge 
should be varied by deolaring that. the 
- plaintiffs have right to the whole, and 
should get possession of the whole, of the 
landed properties covered by the two deeds 
of gift, instead of five-sixths only, and that 
it, so varied, should be restored; and that 
the plaintifs should have their costs in the 
High Court, and on appeal to His Majesty 
in Connsil. 

eThe judgment of the Subordinate Judge 
desreeing that each party should bear his 
own costs of the proseedings before him 
should be allowed to stand. 

Appeal allowed. 

Schsitors for the Appellants:~Messrs, Heath 
and Hamilton. 

Solisitor for the 
Dailgado, 


Respondents:—~Mr, E, 


MADRAS HIGH COURT, 
Seconp CivIL AppeaL No. 1374 or 1916, 
November 16, 1917. 
Preseni:—Mr. Justice Seshagiri Aiyar and 
Mr. Justice Napier, 

AMIR BI BI—PLAINTIFE——APPELLANT 


VETSUS 
AROKIAM AND OTAERS—— DEFENDANTS —~ 
RESPONDENTS. 


Award, oral, on voluntary submission, nature of— 
Allocation of hypothecation bond to a party—Suitt on 
bond, maintainability of —Title, whether conferred by 
award—Execution of further conveyances, whether 
necessary —Registration, want of, effect of—-Transfer of 
Property Act (IV of 1882), whether exhaustive. 

A suit on a hypothecation bond allotted to the 
holder by an oral award of arbitrators passed on a 
voluntary submission is maintainable without the 
execution of further instruments following on the 
award. Ep. 813, col. 2.] 

An'‘award may be oral and it is as binding on the 
parties as a written award. [p. 815, col. 2.] 

Per Seshagiri Aiyar, J—An award by arbitrators is 
as binding in its nature as a judgment of Court and 
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a right of guit accrues to a party to whom a bond is 
allowed by virtue of such award. [p. 814, col. 2.] 

Bhaurao Jivaji v. Radhabai, 2 Ind. Cas. 431; 33 B, 
401; 11 Bom. L. R. 406, followed. 

An oral award may also be enforced as an oral 
partition which is effective without writing or regis. 
tration. [p. 815, cols. 1 & 2.] 

The Transfer of Property Act is not exhaustive 
of all modes of transfer and docs not deal with 
transfer by an award. If there is a transfer of pro- 
perty which does not come within the special modes 
dealt with in the Act, the conditions as to writing 
and registration prescribed therein have no applica. 
tion. [p. 815, cols. 1 & 2.] 

Per Napier, J.—The only method by which an 
award can be made efficacious for process by the 
Courtis by making the submission a rule of Court, 
and unless this is done, and enforcement can be had 
under the processual law, it cannot be said to operate 
asa judgment of Court. Even ifit is equivalent 
to a judgment for some purposes, in the sense that 
it may have the same effect in barring suits, it is 
not a judgment in any real meaning of the word, far 
less is it a decree. [p. 816, cols. 1 & 2; p. 817, col. 2.] 

Krishna Panda v. Balaram Panda, 19 M. 290; 6 Ind. 
Dec. (N. s.) 907 and Jadunath Chowdhury v. Kailash 
Chandra Bhattacharya, 2 Ind. Cas. 414; 37 C. 63; 10 
C. L. J. 41; 14 C. W. N, 75, explained. 

Sheo Narain v. Beni Madho, 23 A. 285; A. W, N. 
(1901) 83, distinguished. 

An oral award can, however, pass title without any 
further action by the parties on any other footing, as, 
by the submission, the arbitrators are constituted the 
parties’ agents for the purposeof doing such things 
as are specifically or by implication embodied in the 
terms of the submission. [p. 817, col. 2.] 

Second appeal against the decree of the 
Court of the District Judge, Salem, in 
Appeal Suit No. 56 of 1915, preferred 
against that of the Court of the Prinsipal 
District Munsif, Salem, in Original Suit 
No. 188 of 1914, 

Mr. K, V. Krishnasami Atyar, for Mr. T, M, 
Krishnasami Aryar, for the Appellant. 

Mr. O. Madhavan Nair, for the Respond- 
ents. 

JUDGMENT, 

SESHAGIRI Aryar, J.—This isa suit ona 
hypothecation bond. The plaintiff alleges 
that in a family settlement between her. 
self, her mother-in-law and brother-in-law 
the arbitrators chosen by them are alleged 
to have given an oral award under which 
this bond and some other bonds were 
allotted to her share. The hypothesation 
bond was originally executed to her father- 
in-law. She now sues on it, 

The only plea of the defendant with 
whish we are concerned, relates to the 
unsustainability of the suit on the ground 
that even if -the award was true, as it 
was not followed by an execution of a 
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conveyance, plaintiff is not entitled to 
maintain a suié to recover the money due 
under the bond. The learned District Judge 
has accepted this plea ard has dismissed 
the suit. I am unable to agree with him. 
There are two aspects of the question; 
one is that the award itself operates to vest 
the property in the plaintiff, and the other, 


an award not being one of the instruments - 


specially dealt with in the Transfer of 
Property Act no writing or registration is 
necessary to give validity to the award. 
Upon the first question it may now be taken 
as settled law that an award may be oral. 
Kula Nagabushanam vy. Kula Seshachalam 
(1), Savlappua v. Devchand Valchand (2) 
and Second Appeal No. 237 of 916 have 
held that an oral award is as binding upon 
the parties as a written award. The further 
question is whether the award of an arbi- 
trator is only a contract between the parties 
who submitted their disputes to his decision 
or whether it has the attributes of a judg- 
ment as well. There are no doubt dicta 
in certain cases that an award of the 
arbitrators must be regarded as in the nature 
of a contract. These are cases in which 
it was held that the award can be varied 
like a consent judgment, in certain parti- 
culars. Ido not think that these authorities 
lay down that an award has no greater 
effect than a contract of the parties. It 
is true that under the English Law as 
pointed, out by Russell on Awards at page 
all, “An award of the arbitrators must be 
followed up by execution of the necessary 
documents to give efficacy to it.” As Mr, 
Krishnasami Ayyar pointed ont, an examina- 
tion of the oases cited as authorities for this 
proposition does not fully bear out this state- 
ment of the law. For example, the case of 
Johnson v. Wilson (3) was one in which a fur- 
ther act would have been required to give the 
validity to the decision even if it had been re- 
garded as one passed by a Court of Law. But 
there are some cases which bear out the 
view enunciated. I do not think that 
these decisions should be followed in India, 
In this country, decisions by Panchayats 
have been accepted as binding long before 

the regular Courts were established by the 


(1) 1M. H. C. R. 178 at p- 180, 
(2) 26 B. 182 at p. 135; 3 Bom. L. R. 691, 
(3) (1740) 125 E, R, 1156; Willes 248, 
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British Government and there is nothing 
in the Second Sshedule to the Code of 
Civil Procedure to suggest that the deoi- 
sions of the arbitrators are not valid until 
they are followed by the exesution of the 
documents. Of course, in cases relating to 
specific performance or where one of the 
parties sues another for the enforcement of 
a particular act, the decree of the Court would 
still leave the parties under an obligation 
to perform the directions given in the judg- 
mentof the Court. But wherea complete 
adjudication of the rights of the parties 
is given by the judgment, the parties are 
concluded by’ it and it is not incumbent 
upon either of them to take further steps, 
nuoless they be the modes prescribed by 
processual law to give effect to the decree 
of the Coart, This is undoubtedly the posi- 
tion so far as the judgments of the ordinary 
Tribunals of the country are concerned. Is 
the position of the arbitrators different? 
In my opinion, the fact that the parties 
have chosen to invoke the aid of the private 
Tribunal to settle their differences should 
not make any difference as regards the 
efiisacy of the decision come to by such 
a Tribunal. So long as tbe resort to 
such a Tribunal is authorised by the law, 
I can find no justification for not giving 
the same finality to the pronouncement of 
such a Tribunal as is accorded to that of the 
ordinary Tribunals. The fact that in sub- 
mitting reference to arbitration no Court-fee 
is paid does not in the least affect the question. 
There are authorities which support the 
conclusion at which I have arrived. In 
Muhammad Newaz Khan v. Alam Khan 
(4) the question related to the applica- 
bility of the principle of res judicata to 
awards of arbitrators. Their Lordships of 
the Judicial Committee point out that the 
fact that no-application was made to 
make the award a decree of Court did not 
render the award any the less valid. The 
logical result of this conclusion is to regard 
the award as binding in its nature as a 
judgment of Court. In Sornavallt Ammal vy. 
Mutaayya Sastrigal (5) the learned Judges 
point out that the award is not simply a 
sontract between the parties, but had -the 


(4) 18 CO. 414: 18 I, A. 73; 15 Ind. Jur. 284; 6 Sar. 
P. ©. J. 26; 70 P. R. 1891; 9 Ind. Deo. (N. s.) 276, 

(5) 23 M. 593; 10 M. L.J. 20S; 8 Ind, Deo. (x. s.) 
816, 
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effect of conferring title upon them. In Jadu- 
nath Chowdhury v. Kailash Ohandra Bhatta- 
charya (6) it was held thatthe award can be 
pleaded in bar toa suit relating to the 
subject-matter covered by the award. Shes 
Narain v. Bent Madho (7) is also to the 
same effect. See also Krishna Panda v. 
Balaram Panda (8) and Subbaraya Chetti 
y. Sadasiva Ohetti (9). In Bhaurao Jivaji v. 
Radhabat (10) the learned Judges, relying 
upon the decision of the Judicial Committee 
in Muhammad Newaz Khan v. Alam Khan (4), 
came to the conclusion that no further 
instrument need be executed to give validity 
to the award of the arbitrators. I am pre- 
pared to follow this desision. As regards 
Talewar Singh v, Bahori Singh (11), the 
learned Judges themselves point out that 
something had to be done in pursuance of 
the decision of the arbitrators. It is upon 
that ground they distinguish Sornavall: 
Ammal v. Muthayya Sastrigal (5). I am 
therefore of opinion that by virtue of the 
award of the arbitrators the right to recover 
upon the mortgage bond acsrued to the 
plaintiff. 

As I stated at the outset, there is also 
‘another aspect. from which the award can 
be viewed. It has been held that oral 
partitions can be enforced notwithstanding 
the fact that there is no writing or registra» 
tion to evidence such a partition. See 
Thiruvengudachariar v. Ranganatha Atyangar 
. (12), Alamelu Ammal v. Balu 4mmal (13), 
Latchumammal v. Gengammal (l4) and 
Gyannessa vy. Mobarakannessa (15). It was 
also held that an oral dedication of property 
to an idolis valid. See Pallayyu v. Rama- 
vadhanulu (16). The principle of these 
decisions is that the Transfer of Property 
Act is not exhaustive of all modes of 
transfer and if there is a transfer of pro- 


S eeu Cas, 414; 37 ©. 63; 10 C. L. J. 41; 14 ©. 


W.N 
(2 E A. 285; A. W, N. (1901) 83. 
(8) 19 M. 290; 6 Ind. Dec. (N. 5.) 907. 
(9) 20 M. 490; 7 Ind. Dec. (N. s.) 847. 
(10) 2 Ind. Cas, 481; 33 B, 401; 11 Bom. L. R. 406, 
(11) 26 A. 497. 
(12) 13 M. L. J. 500. 
(13) 26 Ind. Cas. 455; 28 M, L. J, 685; 16 M. L. T. 
592; (1915) M. W, N. 26 
(14) 7 Lad. Cas. 558. 34 M.72;8 M. L. T. 238; 
(1910) M, W. N. 632. 
(15) 25 0. 210; 2 0. W. N. 91; 113 Ind, Dec. (N. 8.) 
2. 
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(16) 13 M. L, J, 364. 
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perty which would not some within the 
special modes discussed in the Transfer of 
Property Act, the conditions as to writing 
and registration prescribed by the Act 
have no application. The mode of transfer 
by an award is not dealt with by the 
Transfer of Property Act. Consequently 
the decision of the arbitrators by which 


. they are said to have given the mortgage 


bond to the present plaintiff is enforceable 
between the parties, if there is an oral 
award. In this view also plaintiff would 
have acquired a title to sue upon the 
hypothesation bond. 

For both these reasons I am of opinion 
that the judgment of the District Judge 
must be reversed and the appeal should 
be sent back to him for disposal on 
the merits. Costs to abide the result. 

NAPIER, J.—This secord appeal arises 
out of the refusal of the District Judge 
of Salem to recognise an award as passing 
title to the appellant in the shit and thus 
enabling her to suea third party on the 
strength of it. The case before the Court 
was that there was an oral submission to 
arbitration by certain members of 2 family 
of their slaim to various properties and 
that an oral award was given by the 
arbitrators by which, among other arrange- 
ments, the property in question in the suit 
was given to the appellant, although she 
was not a party to the submission, and 
that the value of the property is below 
Rs. 100. On these facts it is contended 
before us that the award operated to vest 
title in her and the contention was sought 
to be supported on two grounds, first, that 
the award operated as a judgment, secondly, 
that the property being under Rs. 100 in 
value, the arbitrator nominated by the 
parties had authority to transfer it orally 


: and this award had had that effect. 


It is undoubtedly settled lew that an oral 
award is as binding between the parties as 
a written award, though the further ques- 
tion might arise whether even if a written 
award could operate as a judgment, an oral 
award would have the same effect. The 
contention that an award operates as a 
judgment and the further contention that 
gua judgment it can pass title, is one that 
would have such far-reaching  resnits* 
that L think it necessary to examine it 
carefully. 
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The first difficulty to be met is as to the 
effect of a judgment alone as passing title. 
The primary effect of a judgment is to give 
a right to have the adjudication of the Court 
embodied in a decree under sestion 33 of the 
Civil Procedure Code. ‘Judgment’ is defined 
in the Civil Procedure Code as the state- 
ment given by the Judge of the grounds of 
a decree or order,” and I know of no pro- 
sess by which a judgment can be rendered 
effective without a decree or order having 
been passed. I must assume, therefore, that 
when the word ‘judgment’ is used it is 
intended to convey the idea of decree or 
order made by a person constituted by agree- 
ment of parties as a Court ad hoc. Assum- 
ing that this is so, I am unable to see how 
the matter iscarried any further. Decrees 
and orders of a Court have to be lexecuted by 
the Court and elaborate provisions are son- 
tained in the Civil Procedure Code regulat- 
ing the procedure. It has not been con- 
tended before us that the provisions of l Part 
TI of the Code or Order XXI are applicable 
to awards by an arbitrator, and it would 
be a strange result that, whereas execution 
of a decree entitling a person to recover pro- 
perty has to be by delivery of the property 
specifically decreed under section | 51, the 
award of an arbitrator should be a judgment 
and decree capable of passing property 
without delivery. | 

Another diffieulty in the way | of this 
contention is that no period of limitation 
would affect the efficacy of this judgment or 
decree. The only provisions in the Limita- 
tion Ast which touch awards are Articles 40, 
46 and 158. The frst hasa reference to 
a suit to contest an award, the second to a 
suit to recover any property comprised 
therein and the third to an application to set 
aside an award under the Second Schedule 


of the Civil Procedure Code. None of these. 


Articles has any application. 

The next difficulty is that the Code express- 
ly provides a method by which an award 
made ona reference to arbitration without 
the intervention .of the Court may become 
a judgment within the meaning of the Cude. 
That is clause 21 of the second Schedule 
which provides for the Court. pronouncing 
judgment and a decree following. On such 
a decree execution would follow and limi- 
tation would apply. This is, of course, the 
only method by which execution oan be 


procured on an award, and that being so, 
I cannot see how an award on which a 
Court has not pronounced judgment 
and issued a decree can he a 
judgment capable of passing rights. In 
Krishna Panda v. Balaram Pandu (8) the 
learned Judges used the phrase “ an award 
duly passed in accordance with a submission 
of the parties is equivalent to a final judg- 
ment, ?” but that language is only used as 
introductory to the proposition ‘that ‘ to give 
effect to it the subsequent consent or 
approval of neither party is required.’ I 
do not think that this dictum helps the 
appellant on this point. I am unable ta 
find any other case in thia Court where 
language of this sort has been used. The case 
of Jadunath Chowdhury v. Kailash Chandra 
Bhattacharya (6) was also relied upon, ln 
that case an award on a private reference 
was held to be sufficient answer to a suit 
to recover property. Their Lordships did 
not, however, put it on the ground that the 
award operated as a judgment, but on the 
ground that the value of the property being 
under Rs. 100, the provisions of the Regis- 
tration Aot of 190& did noti prevent title 
passing. The case reported as Sheo Narain 
v, Beni Madho (7) has also no bearing on 
this point and nothing was said in if 
to suggest that the award was a judgment. 

Reference was made tothe English Law 
on fhe subject and I agree that if authority 
could be found in England for the proposi- 
tion that an award on a voluntary reference 
operated as a judgment, the argument of 
the learned Vakil for the appellant would 
receive great support, for it’ must be borne 
in mind that under the English procedure 
a judgment is not merely, a statement 
given by the Judge but is the formal 
adjudisation on which execution arises. The 
authority is, however, all the opposite way, 
It would be sufficient to refer to section 
12 of the Arbitration Act which deals with 
reference by consent ont of Court, and pro- 
vides that an award cn such submission 
may, by leave of a Court or a Judge, be 
enforced in the same manner as a judg- 
ment or order to the same effect, a pro- 
vision analogous to that contained in clause 16 
of the Second Ssheduleto the Civ® Procedure 
Code. It is common knowledge that the 
Courts of Law in England have in times 
past strenuously opposed the idea that the 
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parties sould by an agreement between 
themselves oust the jurisdiction of the Court. 
The only method by which the arbitration 
proceedings sould be made in any way 
efficasions for process by the Court was by 
making the submission a rule of Court. 
When that had been done, the Court would, 
in a proper case and on application made, 
enforce an award by attachment as proceed- 
ings in contempt. No formal execution for 
the recovery of the money or land would, 
however, issue even where a submission had 
been made a rule of Court, and of course 
far less so where there had been no rule. 
After the passing of the Judgments Aot of 
1838 the practice began, in cases where 
submission had been made a rule, of apply- 
ing after the passing of the award to the 
Court for a rule calling upon the party 
te show cause why he should not pay the 
amount of the award (wide Russell on 
Arbitration, page 352) and on this rule 
execution would issue. An old case of Owen 
v. Hurd (17) is instructive on the difference 
between awards made without a rule of 
Court, and those with. In that case there 
had been a submission between A. and B 
which had been made a raleofCourt. The 
arbitrator had not, however, proseeded and 
© who was the person really interested 
agreed with B for a second arbitration and 
they appointed an arbitrator. This submis- 
sion was, however, not made a rule of 
Court. On the arbitrator making the award, 
attachment was moved against one of the 
parties for not obeying the award. But the 
Court pointed ont that the submission on 
which the award had been made had not 
been made a rule of Court and stated that 
the award was a mere nullity. This pro- 
position may be too broad, but it is sufficient 
to dispose of any suggestion that such an 
award could operate as a judgment, while 
a modern case is indicative of the same 
idea even after the passing of the Arbitration 
Act. The case is Bankruptcy Notice, In re 
(18). <A party to an arbitration procured 
an order under section 12 of the Arbitration 
Act that theaward could be enforced in the 
same manner as a judgment, and then 
applied to the Ragistrar in Bankruptcy to 


e 
(17) (1788) 100 E. R. 346; 2 T, R. 643. 
(18) (1907) 1 K. B. 478 at p. 481; 76 L. J. K. B. 171; 
96 L, T. 131; 14 Manson 1; 23 T, L, R. 214, 


52 


INDIAN OASES, 


812 - 


issue a bankruptsy notice, he having served 
on the debtora notice requiring him to pay 
the judgment-debt in accordance with the 
terms of the judgment as required by 
section 4 clause (g) of the Bankruptey 
Act, 1883. The Court of Appeal upheld 
the Registrar’s refusal to do so and Vaughan 
Williams, L. J., states the law as follows: 
“All that is done by section 12 of the 
Arbitration Act is to give the successful 
party under the award the rightto enfcree 
it as if it were a judgment. I have 
grave doubts whether there was any jurisdic- 


tion to enter judgment in this case,” 
while Fletcher Moulton, L. J., says as 
follows: “The arbitration was one outside 


the Court altogether. The powers of the 
Court in such a case are defined by section 
12 of the Act which provides that an award 
on a Submission muy by leave of the Court 
be enforced in the same manner. Bat it 
gives no power to turn such an award into 
a judgment”. This expression of opinion 
as to the present state of the law even 
after the passing of the Arbitration Act 
is conclusive as to the view which the 
English Courts take as to the sharacter 
of an award made on a voluntary submis- 
sion. For the above reasons I am satisfied 
that even if an award is equivalent to a 
judgment for some purposes in the sense 
that if may have the same effect as a 
judgment has in barring suits, it is nota 
jadgment in any real meaning of the word, 
far less is it a decree, 

The next question is whether the award 
could pass title without any further action 
by the parties on any other footing. In 
my opinion, the appellant is entitled to 
succeed on this point, both on principle 
and on authority. The parties by their 
submission agreed to ba bound by the 
desision of the arbitrator and constituted 
him their agent for the purpose of doing such 
things a3 are specifically or by implication 
embodied inthe terms of the submission. 
This doctrine is laid down by Lord Ellen- 


borough in Hunter v. Rice (19), In tuat case 


an arbitrator as ona voluntary sabmission 
had awarded that the tenant should deliver 
to the landlord certain hay stacked on the 
premises. The landlord, assuming that title 


(19) (1812) 15 East 109 at p. 102; 104 E. R, 782; 13 
R. R. 394, 
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has passed to him, brought a suit against 
the tenant for coversion. The Court held 
that on the terms of the award no title 
passed and his remedy was on the award. 
Lord Ellenborongh in delivering wne judg- 
ment said as follows: — There is a differense 
between property awarded to be transferred by 
the owner and property which is actually trans- 
ferred by the contract of the owner through 
the medium of his agent”. We have here, 
apart from the distinction, the foundation 
of an arbitrator’s powers, namely, contract 
and agency. There are limitations to the 
exercise cf these powers dueto the formal 
réquirements of the law, such as, in Eng- 
land, requirements of a conveyance by deed 
for land and, in India, the provisions of the 
Transfer of Property Act and the Registra- 
tion Act, but outside these limitations if 
must be held that an arbitrator legally 
authorised can carry out the directions of the 
parties as their agent. 

Apart from pr'neiple, there is abandant 
authority, vide Subbaraya- Chettt y. Sadasiva 
Chetti (9) and soraacallié Ammal v. Mu- 
thuyya Sastrigal (5). In this latter case the 
Court pointed out the same distinction 
as was the basisof the judgment in Hunter 
v. Rice (19). rhe language is: ‘laa award 
does not provide for the execation of any 
instruments between tho pacsies or the 
performance of any conditions precedent to 
the plaintiffs enjoyment of the land. In 
other words, the plaintiffs acquired under 
the award a complete title to the land on 
the date of the award and were entitled 
to take possession thereof frm ihat date,” 
and the same view was taken in Sheo 
Narain y. Beni Madho (7). For ths above 
reason I (hink the appeal must succeed, 
It is to be noted that it was only ascertained 
in this Court that the property was under 
the value of Rs. 100; for the District Judge 
bases his refusal to accept the award 
as ocanferring title on the absence of a 
fully rezistered instrument, which have 


only reference to the requirements of section | 


ot of the Transfer of Property Act. I 
agree with the order proposed by my learned 
brother. 
uM. 0, P, 
. Appeal allowed; 
e Oase remanded., 
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PRIVY COUNCIL. 
CONSOLIDATED AtPêALS F204 Tak CALCUTTA 
Higa Court. 

Maren 21, 1918. 
Present:—Viscount Haldane, Sir John E ige, 
Mr, Ameer Aliand Sir Walter Phillimore, 

Bart. 
BASUDEO ROY AND UTHERS— APPELLANTS 
VETEUS 
Mahant JUGALKISHWAR DAS AND 
ANOLHER-—~ RESPONDENTS 
AND 
RUPE LAL RAUT AND OTHERS —APPELLANTS 
VETSUS 
Mahant JUGALKISHWAR DAS AND 
ANOrURR—— RESPONDENTS. 

Hindu Law—Relrgious endowments—Debutter— 
Asthal, nature of—turchases out of asthal income, 
nature of—Alienation by guwerdian of minor mahant 
with leave of Court, whether bindi: g on asthal property. 

The mahant of a Hindu asthal or math holds the 
property of the math in trust foe the institution 
icself, He can only alienate it in case of nesessity, 
Lp. 52], col. 2 j 

Acquisitions with the income of an asthal are 
subject to the same trust as the original property. 
[p asl, cob 2 J 

In the absence of such necessity as would render 
the debts contracted by him binding on the institu- 
tion, a mahant bas no power to alienate its properties 
for the purpose of discha ging those debts and if the 
asthal is nou liable for such debts, the successor of 
the mahant is entitled to have the alienations set 
aside. {p. 822, cul. 1.] 

J, amahant, appointed the first respondent, a 
minor, his successor and lefe a Will whereby he . 
appointed C. guardian of the first respondent J. had 
mortgage the a-thal property. The mortgagees 
after his death brought or threatened proceedings 
on the mortgages ‘lo pay off these liabilities CU. 
obtained from the District Judge leave to sell 
cert in of the asthal prop n ties 

Held, that Cs powers could not be larger than 
those of the actual mahantand that in the absence 
of proof that the original debts were binding on 
the asthal, the sales must be set aside [p. 522, col. 1.] 

Consolidated appeals from two decrees of 
the Caloutta High Court, dated the 22ad 
July 1913, reversing those of the Vistrict 
Judge, Darbhanga. 

FACTS of the case are sufficiently stated 


in their Lordships’ judgment. 

The present Mahant of an asthal sued to set 
aside certain alienations of asthal property 
made during his minority by his guardian 
appointed by the Will cf the former Mahant, 
The Trial Judge dismissed the suits, kolding 
that necessity for the alienations, was 
proved: the High Court (Chitty and Teunon, 
JJ.) reversed this decision and, decreed 
the suits. Hence this appeal. 
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“Sit W., Garth, for the Appellants.—These 
are suits to set aside alienations made by an 
executor with the leaveof the Court. They 
ara founded on allegations of fraud: plaint- 
iff knew he could not snueceed withont 
such allegations; but no fraud is proved. 
The property alleged to bo debutter was 
not really such; on the proper construction 
of the sanads and on the other evidence 
the truth is that it was held in beneficial 
owrership by the successive Mahants, 
subject only to a trust to devote a part 
only of the income to feeding mendicants. 
The powers of the guardian of an infant 
heir are set outin Hunoomanpersaul Panday 
yv. Musammat Badooee Munraj Koonweree (1). 
The authority of the sebat of an idol or 
of a Mahant are similar: Prosunno Kumari 
Debya v. Qolab Chand Babon (2). The 
Mahant is estopped by what the exeoutor 
has done if it was done hona fide, 

[ Viscoonr H upana referred to Attenborough 
v, Solomon (3). | : 

Referense was also made to Palanirppa 
Ohetty v. Sreemath Deivasikamony Pandara 
Sannadhi (4). 

As to how far the compromise with the 
mortgagees is binding on the present Mahant, 
see Hossein Ala Khan yv. Mahanta Bhagaban 
Das (5). l 

The property here is not really debutter, 
There is no suggestion that it was dedicat- 
ed to an idol or idols, there is no mention of 
idols in the sanads. 

[ Mr. Aurer Att.—It will be diffisult to 
show that in all such cases there must be 
an idol to which Buiragis come. | 

The District Judge held himself bound 
by Sheo Shankar Gir v. Rim Shewak 
Chowdhri (6), but that ease is distinguish- 
able: the grant there was to a Mvbant, 
while here the grantee was only a Gossain, 
though he was called a Mahant later: 

(1) AM. L A 393; 18 W.R. 81 note; Sevestre 253 n; 
2 Suth. P. O. J. 29; I Sar P CO. 0.502; 178 R147, 

(2) Z I. A. 145 ab p 161; 148 L. R, 4.0; 3 Sar. P. 
C.J. 44k 23 W. R. 253: 3 Buth. P. O. J. 102 (P.C). 

(3) (1918) A. C. 76: 82 L, J, Ch. 173; 107 L. T. 833; 
578 J. 76: 2: T. L. R. 79. 

.(4) 89 Ind Cas. 722; 40 M 703; 21 0. W. N. 729; 
15 A. L. J. 435; L P. b. W. 697; 33 M. L J. l; 19 Bom, 
L. R.5867; 22 M. D. T. l; (L417: M. W. N. 477 and 507; 
26 C. L. 10158; 6 L. W. 222 (2. C). 

(5; 34 C. 249 at p. 255; Li 0. W. N. 261; 60. 0, 


+ 442, 
(6) 240.77 ab p. 80; 12 Ind. Dec, (xN. 8.) 717. 
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further, the grant here is not entirely for 
maintenance, 

Even assuming that the property is 
debutter, still if a Mahant sells bona -fide 
his successor is bound. If the executor acts 
without fraud or collusion, he is in exactly 
the same position as the Mahant, 

Reference was also made to Nanda Lal 
Dhur Biswas v. Jagat Kishore Achariya (7) 
and Murugesam Pillai yv, Gnana Sambanda 
Pandara Sannadhi (8). 

Mr. DeQruyther, KU, (with him Mr. Dube), 
for the Respondents.—If the mortgagees’ 
decrees were not binding on the present 
Mahant, no amount of pressure under 
them would justify the sales. We say 
neither the decrees nor the mortgages on 
which they were based were binding, A 
person in charge of asthal property who 
desires to mortgage, whether as manager 
or guardian, must show necessity; and in 
the case of a math the necessity must be 
the necessity of the institution itself, not 
of the incumbent. The onus is on the 
peraon dealing with a qualided owner to 
show one of two things:— 

1. Actual necessity, or 

2. that he made a proper enquiry, which 
led bim to believe there was necessity. 

There is no proof cf either in the pre- 
sent case, and the High Court were right, 
therefore, in setting aside tha sales, 

JUDGMENT. 

Mr. Ameer Att.—These two consolidated 
appeals froma judgment and two decrees 
of the High Court of Caloutta, bearing date the 
222d July 1913, arise out of two suits brought 
by the plaintiff respondent in the Court of the 
Subordinate Judge of Darbhangah on the Sth 
July, 1907. The object of both suita was 
to recover possession of certain landed 
property alleged to have been improperly 
alienated during the plaintif’s minority by 
one Chattar Pandey, purporting to act as 
his guardian, 

Ths facts on which the two actions are 
based are fully ‘set forth in the judgment 

(7) 36 Ind. Cas. 420; 43 I A. 249; 20 M. L. T. 335; 
31M. L.J. 66; (1916) 2 M. W.N. 34634 L. W., 458; 
18 Bom L R. 868; 14 A L. J. 1103; 24 ©. L. J. 487; 
lP. b. W. t; .0 0. W. N. 225; 44 U. 186; LO Bar. L 


T. 177 P.O 

(8; 49 Ind Cas, €53; 441. A. 983; 2L M. L. T. 288. 
32? M. L. J. 469: 5A. Ud. 23:5; P.L W. 4575 Lo 
W. 759.21 0. W. N. 761: 49 M. 402, 19 Bom. L. R. 
456; 25 0. L. J, 689; (1917) M, W.N 487 (P. 0.) _, 
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of the High Court. It is not necessary, 


therefore, to give more than a bare 
outline, 
‘The plaintiff-respondent is admittedly 


the present Mahant of the Bairagi Asthal 
of Lowthwa, in the district of Darbhangah. 
His predecessor, Janki Das, died in 1894. 
Before his death he appears to have appointed 
the plaintiff (his nephew by blood 
relationship) his successor to the office of 
Mahant, and it is alleged, and not con- 
troverted, that his nomination was confirmed, 
in accordance with the custom governing 
the succession to the Mahantship, by the 
Mahants of the reighbouring asthals. It is not 
disputed that at the time of Janki Das’s death 
the plaintiff was a minor and that in son- 
sequence thereof Janki Das had, by a 
testamentary document executed shortly 
before, appointed Chattar Pandey as his 
guardian, Chattar obtained probate of 
Janki’s Will on the 6th February 1894; 
and from that time purported to act as the 
guardian of the minor and manager of the 
asthal property. 

It is quite clear that for some years 
before his death Janki Das was heavily 
involved in debt. On the 29th January 
1885 he had executed a mortgage in favour 
of one Tej Narain Roy in respect of six annas 
of the village of Majbowra for Rs, 5,500. 
On the 3lst May 1889 he had 
sreated a mortgage in favour of one Ram 
Narayan Roy,in respest of four annas of 
Majhowra for a sum of Rs. 3,50C; and 
a third also in favour of Ram Narayan for 
Rs. 2,605 on the 17th May 1892, in respect 
of another share of the same village. All three 
mortgages were outstanding at the time of 
his death, though on the first a sum of 
Rs. 9,000 is said to have been repaid, 
leaving a balance of something like Rs. 6,000. 
For the realisation of this amount, 
the defendants to the first action, who are 
representatives of Tej Narain Roy, the 
mortgagee under the first deed, brought 
a suit onthe 20th February 1899, against 
the present plaintiff asthe legal representa- 
tive of Janki Das. The plaintiff (defendant 
to that action), being a minor at the time, 
was sued as such under the guardianship 
of Chattar Pandey. Before, however, any 
defence was entered, Chattar entered into 
a compromise with the mortgagees by which, 
n consideration of the remission by them 
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of Rs. 600, he consented on behalf of 
the minor to a mortgage decree against the 
six-annas share of the village of Majhowrs 
that had been mortgaged to Tej Narain 
Roy. The decree of the Subordinate Judge 
embodying the terms of the compromise bears 
date the 27th April 1899. 

Three years later, on the 16th June 1902, 
Ram Narayan Roy bronght a suit on the 
second mortgage for the realisation of this 
debt, which ended similarly in a decree 
based on a compromise entered into by Chattar 
Pandey. This decree bears date the 21st 
July 1902. Subsequently Ram Narayan Roy 
obtained a decree absolute for sale, and in 
fact initiated proceedings to have the mort- 
gaged property sold under process of the 
Court. 

It is stated that, although no proceedings 
had actually been taken to enforce the 
third mortgage, an action was threatened, 
and in consequence thereof an agreement 
was arrived at between the creditors and 
Chattar Pandey. < 

In order to pay off these liabilities Chattar 
Pandey, on the 19th July 1905, applied to 
the District Judge of Tirhoot for leave to 
sell an eight-anna share of the village of 
Majhowra to the two sets of purchasers 
whose sales are impugned in the persent 
suits, one of whom was in fact the representa- 
tive of the original mortgagee ; and on the 
12th August 1915 obtained the sanstion 
prayed for. On the 19th of the same month 
Chattar executed in favour of the appellant 
Basudeo Roy and his brothers a deed of 
sale in respect of six annas ; and in favour 
of the appellants in the second appeal a 
deed in respect of two annas of the village. 

The plaintiff sues to have these sales set 
aside on the allegation that the property 
forming the subject-matter of the present 
actions was debutier, or endowed property, and 
that neither Janki Das nor Chattar Pandey 
had any right or power to encumber or 
alienate it. He further charges that there waa 
no valid necessity for the alienation, nor were 
the debts of Janki Das binding on the proper- 
ty of the asthal. The defendants controverted 
both allegations, and the parties went to 
trial on two simple issues: firstly, whether 
the property was debuiier, and consgquently 
subject fo rules governing religions or 
charitable endowments, and, secondly, whether 
there was any such justifying necessity as 
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would render its alienation valid under the 
Hindu Law. ; 

Both the Courts in India found that the 
property was acquired with the funds of 
the institution, and was debutter, but they 
have differed on the question of necessity, 
The Trial Judge was of opinion that the 
defendants—the purchasers under the two 
deeds of sale which the plaintiff seeks to 
Set aside—had sufficiently established a legal 
necessity of a pressing kind “ to justify the 
_ slienations made by him, ” and he accordingly 
dismissed both suits, On appeal,the learned 
Judges of the High Court of Calcutta, on 
.the issue of valid and justifying necessity, 
came to an opposite conclusion, and in that 
view decreed the plaintiff's claim. 


Before this Board Counsel for the defend- 
ants assailed the findings of the High Court 
on both points. He contended that under 
the. grant to which reference will be made 
presently the Mahant for the time being is 
absolutely entitled to the income of the pro- 
perty attached to the asthal, and that any pro- 
perty bought out of such income became 
the personal property of the Mahant. And 
he argued in the alternative that, even if 
the property were to be regarded as part 
of the asthal property, the facts proved in 
the case amply established pressing legal 
necessity as found by the Trial Judge, 

Their Lordships have, therefore, to examine, 
in the first place, the character and scops 
of the original grant to the founder of 
Lowthwa Asthal, The nature of these institu. 
tions and the circumstances under which 
they come into existence are described in the 
judgment of this Board in Rim Parkash Das 
v. Anand Das (9). * An asthal, commonly 
known in Northern India as a math,” says Lord 
Shaw, who delivered the judgment of the 
Board — is an institution of a monastia 
nature. It is established for the service of a 
particular cult, the instruction in its tenets, 
and the observance of its rites... ...  ... 
The Mahant is thehead of the institution. He 
sits upon the gaddi ; he initiates candidates 
into the mysteries of the cult ; he superintends 
the worship of the idol and the accustomed 


(3) 33 Ind. Cus. 583; 43 I. A. 73. 20 C. W. N. 802; 14 
A. L.J 621; (1916) 1M W.N, 403 381M L J. 1; 18 
Bom, L. R. 490; 3 L, W. 556; 240.6. J. 116; 43 0, 


107; 20 M. L. T; 267 (P; G.), 
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spiritual rites: he manages the property of 
the institution; he administers its affairs ; 
and the whole assets are vested in him as 
the owner thereof in trust for the institution 
itself, ” ; 

And Lord Shaw went on to add:— 

“ The nature of the ownership is, as has 
been said, an ownership ... for the math, or 
institution itself, and it must not be 
forgotten that, although large administrative 
powers are undoubtedly vested in the 
reigning Mahant, this trust does exist and.., 
must be respected, ”- 

The grant in the present case is set out in 
extenso in the judgment of the High Court, 
It is an ordinary biri, or charitable and 
religious grant, by a pious Hindu Raja to 
a Hindu gossain (Batran Das). The follow- 
ing words clearly show that, though the 
property was granted to an individual, it 
was burdened with an explicit and unam- 
biguous trust :— 

“ Mouzah, with boundaries, you will, at 
ease of mind, make cultivation and settle- 
ment of, and making distribution out of the 
proceeds that may arise among sadhus and 
sants (holy.and religions men), you with 
your disciples and companions will enjoy (the 
remainder) without any anxiety. Knowing 
this to be a grant made for the love of the 
deity named above, no one will offer any 
opposition. ” 

The subsequent confirmation of this grant 
in 1766 by one of the suecessors of the 
original grantor removes all doubts and 
ambiguity as to the meaning ofthe grant. 
By that time the present asthal had sprung 
up, And the guru or preceptor had become 
the head of an institution witha seat af 
honour (the gaddi). The asthal was henceforth 
an institution devoted to the cult of the 
worshippers who congregated there. Their 
Lordships concur with the learned Judges 
of the High Court and the Trial Judge 
that the village of Lowthwa attached to the 
asthal is endowed property subject to the trust 
set out in the grant, and that all acqnisi- 
tions with the income thereof are subject 
to the same trust, This being their Lord- 
ships’ view regarding the character of the 
village in suit, the next question is : Have the 
defendants discharged the onus which rests 
on them to establish justifying necessity? 
Chattar Pandey, whether acting as executor 
to the Will of Janki Das or as guardian of 
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>the minor Mahant, cannot be said to have 
possessed larger powers than the actual 
Mahant, and the validity of his transaction 
in relation to the asthal property must be 
‘judged by the same rules as apply to the 
acts of the de jure head of the institution. 
In the absence of a necèssity whioh would 
make the debts contracted by him binding 
on the institution, the Mahant has no power 
to alienate its properties for the purpose 
of discharging those debts, and if the 
asthal was not liable for such debts, his 
‘successor would be clearly entitled to have 
the sales set aside. A’ fortiort, the same 
eousiderations apply to the dealings of Chattar 
` Pandey. 
Although the defendants throughout appear 
_to have contended ‘that Mayhowra was the 
personal property of Janki Das, upon the 
facts proved there can be no doubt they 
“must have known that it was pars of the 
asthal property. It is contended that the 
mortgages, for the discharge of which the 
sales now impugned were effected, were 
executed by Janki Das for the satisfaction 
of some older debts. There is no evidence 
that the defendants made any enquiry as 
to the character of those debts, whether 
they were incurred for the bsnefit of the 
asthal, or for the banefié of Janki Das, 
in bis capacity as Mahant. It is in evi- 
dence that Janki Das was a man who did 
not live upto the standard of the com. 
munity to which he belonged, and of which 
he was the head. There is nothing to show 
that any portion of the monies borrowed in 
‘the first instance went for purposes which 
would make them binding on the asthal, 
On the whole, their Lordships concur with 
the reasons given by the learned Judges 
of the High Court in holding that the de- 
fendants in these suits have wholly failed 
. to establish any justifying necessity for the 
sales by Chattar Pandey; and they are of 
| opinion that these appeals should be dismissed 
with costs. They will humbly advise His 
Majesty accordingly. 
Appeals dismizsed. 
Solicitors far the Appellants: Messrs. T. L. 
. Wilson & Co, 
Solicitors for the Respodonts: Messrs. 

Watkins and Hunter. 
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LOWER BURMA CHIEF COURT. 
First Civiu Apptan No 54 of 1917. 
April 29, 1918, 
Present:—-Sir Daniel Twomey, Kr., 
Chief Judge and Mr. Justice Maung Kin. 
DAV,;D M. BRUCE AND anotuer— 
PLAUNTIFPS—~ APPELLANTS 


versus 
MG. KYAW ZIN—Dsrenvant— RESPONDENT, 


Master and servant —Lirbility of master for servant’s 
wrong— Principal and ayent - Agent, authority of, 


limit of — Burden of proof Evidence Act (I of 1872), 
8. 106. 

A master is answerable for every such wrong of 
his servant or agentus is committed in the course 
of the service and for the master’s benefit, though no 
express command or privity of the master be pee 
[p “26, col. 2.} 

The owner of u vessel is not Hable sia owner for 
damage caused by the negligence of the crew. He 
is ae only as employer of the wrong-doer. Ip. 824, 


In a case where the question is whether a ‘attic lhe 
lar act was or was not within the scope of an agent’s 
employment, the burden of proving the limit of the 
ag-nt’s authority is on the principal, inasmuch as the 
character of the anthority is a matter spec all 
within the knowledge of the latter. [p. 824, col. ZA 


Appeal against the decree of the Original 
Side of this Court, in Suits Nos. 219 and 220 
of 1915. 


Mr. Lentaigne, for the Appellants. 
Mr, Vakharia, for the Respondent. 


JUDGMENT. 

Twomey, C. J—~These appeals which were 
heard together arise out of two suits in 
which the plaintiffs-respondents (1) Messrs. 
Walker and Whyte, Ltd., and (2) Mr. and 
Mrs. Bruce claimed damages from the 
defendant respondent Mg. Kyaw Zin on 
account of a collision between Kyaw Zin’s 
motor launch “Handy” and Walker and 
Whyte’s “Triad” on the evening of the 
7th January 1915 in the Kanoungto Creek. 
The Triad’s bows were smashed and she 
sunk and Mr. and Mrs. Bruce who were 
crossing in the Triad to the Rangoon side 
had to swim for, their lives. The eollision 
was admittdly caused by the negligence 
of Haidayut Ali, the Serang of the Handy. 
His certificate was afterwards suspended 
and he was also prosecuted and punished 
under the Indian Penal Oode. Kyaw Zin, 
the owner of the Handy, lives at Kya In, 
a village in the delta about 7 houte’ journey 
from Pyâpou. The launch was nsed by 
him to ply with: goods and passengers in 
the delta, He sent it in July 1914 to 
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Messrs. G. Nichola and Co., Marine Con- 
tractors, Rangoon, to have a new engine 
put in. In November Nichols wrote that 
the new engine was ready and asked Kyaw 
Zin to send Rs, 4,000, the amount agreed 
upon. Kyaw Zin sent his young cousin 


Klai Po to Rangoon to pay the money and ‘ 


bring the launch to Pyanon, She was not 
brought back at once. Sie was hired out 
with a crew of a Serang and engine driver, 
first to the Arracan Co. for 18 days at 
Rs. 500 a month and subseyuontly to 
Messrs, Steel Bros, Ltd., at Rs. 15a day. 
She had been only for 24 days with Sreel 
Bros. when the assident occurred. The 
plaintiffs’ case in both suits is that Klai 
Po was Kyaw Zin’s agert, that the crew were 
engaged by Kiai Po, that the launch was 
ehired out by Nichols as broker for Klai 
Po to Steel Bros.and that Kyaw Zin is 
responsible as owner of the launch and 
as Klai Po’s principal for the results of 
the Serang’s negligence. The defendant. 
respondent Kyaw Zin has not beea son- 
sistent in his defence. In a letter, Exhibit 5, 
‘written by his legal adviser Mr. Broadbent 
two months after the accident, it is said 
that Klai Po without authority from Kyaw 
Zin hired out the launch to Nishols and 
that it was Nichols who engaged the 
crew and that he let out the launch on his 
own account to the Arracan Co. and 
afterwards to Steel Bros. In his written 
statement Kyaw Zin takes up a different 
position, víz, that Nichols having possession 
of the launch hired it out without any 
authority, The written statement does 
not refer to Klai Po atall. When examined 
at the hearing Kyaw Zin at first said 
that Klai Po oame back to Kya In 
in December for a few days and left word 
that he had hired out the launch to 
Nichols, but when the evidence was read 
over to Kyaw Zin he altered this statement 
and said Kiai Po left word merely that 
“Nichols had hired out the launch.” 
Klai Po in his evidence said that Nichols 
asked him to hire the launsh to him but 
that they did not agree about the rate of 


hiring. He denied that the Serang and 
engine driver were engaged by him and. 
denie also that the launch was hired 


by his authority to Steel Bros, 
The learned Judge found that it was 
Klai- Po who engaged the erew and -also 
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` 


that Klai Po hired out the launch ‘to 
Steel Bros, through Nichols as broker, 
Bat the Judge held that Klai Po was 


emoloyed by Kyaw Zin merely asa clerk 
and that he had no authority to hire ont 
the launch and chat in hiring it out he 
asted beyond the agape of his employment. 
The Judge added: “To hold otherwise means 
to hold that he had powers of management 
and was in fact the agent of defendant for 
which there was no justification.” The plaint- 
iffs’ saits were, therefore, both dismissed. 

It is urged for the defendant that this 
decision is right if it be assumed that the 
craw was engiged and the launch hired ont 
by Klai Po, bat we are asked to go further 
and hold on the evidence produced that 
Klai Po did not engage the crew and that 
ifbe did hire out the launch he hired it 
only to Nichols, who thereupon engaged the 
crew and sublet the launch on his own ace 
count, Klai Po ia clearly not a trathful 
witness and Nichols has:a strong motive for 
aupporting the view that he himself acted 
merely asa broker. The documentary evi- 
dence is very mush against the defendant, 
Nichols’ salary book Exhibit R, which appeacs 
to bs kept regularly, does not show that 
Haidayut Aliand Tha Maung the Serang 
and engine driver were employed by Nichols 
during the material period November 1914 to 
January 1915, If these men were engaged 
by Nichols for the period in December 
when the Jaunch was hired out to the 
Arracan Oo. and the period in January 
when she was hired ont to Steels, their 
names, salary and acquittanses would probably 
appear in this book in the ordinary course 
of business. It is true that Chinasawmy 
Pillay, who was at that time a slerk of 
Nichols, refers at the end of his evidence to 
another book, an engagement book”, as 
showing for what periods Nichols’ men were 
employed. But in an earlier part of his 
evidence this witness says there is no other 
establishment book except Exhibit R and 
that this is the only book by which he could 
say who the employees were. This wituess 
says that receipts for salary were sometimes 
taken on slips of paper and not in the book, 
He supports the defeniint’s case that it was 
Nichols who engaged the crew and gays 
that so far as he knows, Nichols had no 
authority from Klai Po to hire ont the 
‘launch. -But-Chinasawmy is - unfriendly to 


l 


_stevedoring business. 


. 824 
Nichols. He is now a rival in the 


He admits that he 


“left Nichols partly “because he could not 
‘put up with his ways and manners” ahd 
“that he afterwards wrote to a Liverpool firm 


pad 4 


with which Nichols had business a letter, 


_ Exhibit Q, in which he tried to injure Nichols 
.and get the English firm’s business in 


Rangoon away from Nichols. 


_ negative evideuce 


It seems to 
me, Exhibit R must be regarded as strong 
against the defendant. 
Tha Maung (P. W. No. €) himself said that 


. he was engaged by the clerk Klai Po and 


, worked for 


- = 


him as engine driver on the 
Handy for over two months and was paid 
by him altogether Rs. 75 or Rs, 80. But 
Tha Maung’s evidence must be accepted with 
considerable reserve as he is a nephew of 
Mrs. Nichols. Klai Po admits that he paid 
Tha Maung Rs. 30 but says he took him 
on only after the collision. He admits, 
however, giving Tha Maung a certificate 


` Exhibit B on Ist February, in which he says 


that Tha Maung worked for him for three 
months. Then we have Exhibit 5 in which 
there is a clear admission that Klai Po paid 


' off the crew, though it is said that Nichols 


induced him to doso ‘taking full advantage 


_of his simplicity and ignorance of business.” 


Kyaw Zin gives Klai Po’s age as 20; but 
Klai Po himself owns tonearly 24, and he 
has a fair knowledge of English as he passed 
the Sth standard. After the oollision he 
signed the receipts Exhibits D and E for 
the hire of the launch by the Arracan 


. Co. and Steels and in each of these receipts 


. Kyaw Zin. 


the transaction appears asa hiring out by 
Nichols as broker on behalf of Maung 
These are both signed “E. T. 
Klai Po, for Mg. Kyaw Zin.” We are 
asked to believe that this is only another 
instance of Nichols’ superior cunning and 
Kali Po’s ignorance and simplicity, but it 
ig hardly likely that Klai Po signed the 


. receipts without reading them and without 


noticing that Nichols figured in them merely 
asa broker. On the evidence there can be no 
reasonable doubt that it was Klai Po who 
engaged the crew and that Nichols was 
authorized by him to hire ont the launch 
to the Arracan Co, and to Steels. 

It remains to consider whether the Judge 


waea right in absolving the defendant on the 
, ground that Klai Po acted beyond the scope 


t 


of his employment in hiring out the launch 
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through Nichols. The owner of a vessel is not 
liable qua owner for damage caused by 
the negligence of the crew. He is liable 
only as employer of the wrong-doer. The 
wrong-doer in this case, 7. e., Serang was 
employed by Klai Po. The Judge con- 
sidered that there was no justification for 
holding that Klai Po was an agent of the 
defendant. In thia Court Mr. Vakharia 
for the defendant does not ‘go so far as 
this. He only urges that Klai Po in his 
capacity of clerk was an agent with strictly 
limited authority. 1 think it is for 
tha owner to show olearly the character 
of Klai Pos agensy and to prove that 
Klai Po exceeded his authority by hiring 
out the launch at Rangoon. The burden 
of proof on this point layon the defend- 
ant ascording to the principle of section 
106, Evidence Act, for the oharacter of 
Klai Pos authority was a matter specially 
within the vrincipal’s knowledge. We cannot 
rely on the evidence of either Kyaw or 
Klai Po. They have contradicted them- 
selves and one another and their evidence 
conflicts in material particulars with the 
statements made on Kyaw Zin’s instruc- 
tions in Exhibit 5. It is clear on Exhibit 
5 that Klai Po was sent to Rangoon to 
take delivery of the launch and bring 
her to Pyapon, and Kiai Po admits that 
he did bring her to Pyapon after the 
collision, having hired a Serang under Kyaw 
Zin’s express instructions. Kyaw Zin has a 
brother Kya Zin also called Mg. Di, and 
Klai lives with the two brothers who 
are related to him as second cousins once 
removed, but he Galis them both his 
“anoles”. Kya Zin as well as Kyaw Zin bad 
a lannch. It was called the Admire, 
Klai Po admittedly looked after it, It 
was Klai Po who started negotiations with 
Nichols for the purchase of the Admire, 
He went to Pegu with Nichols and saw 
the launch there and liking the look of 
her took her to Kya Zin, who then bought 


her. After the collision Klai Po 
had the Handy repaired at Rangoon, 
meeting the sosts of the repairs out of 


the money received from tha Arracan Co. 
and Steels. During this time he also ap- 
plied to the Port Commissioners on behalf 
of his principal Kyaw Zin for licensa to 
the launch for hire. The engine- 
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. ing to Pyapon after the collision the 
launch was again hired bya broker and 
taken to a village beyond Kyauntan and 
that Klai Po directed him, Tha Maung, 
to go there with the launch, but Klai Po 
denies this hiring also. After returning to 
Pyapon the lannch was plied for about 
6 months in the delta and Klai Po was 
on the Jaunch during the greater part of 
this time. According to Kyaw Zin he was 
on her for about 5 months out of the 6, 
Kyaw Zin says that Klai Po was on the 
launch to look after the money and that 
he was only asting as a clerk. Klai Po 
himself says that he did not act as a 
clerk and he does not say in what capacity 
he was on the launch, except that he 
washed the launch when it was dirty. 
He, got no pay. It is a legitimate infer- 
. ence that at this time at any rate, t. e., 
_after the collision, he was looking after the 
Handy for Kyaw Zin as he had previously 

looked after the Admire for Kya Zin. He 
was evidently regarded by the Police as 
the person in sharge of the launch, for 
he was arrested and kept in custcdy for 
“Aa week or more when the Handy collided 
with a Sampan in the delta. As a matter 
. of fact it seems likely that Kya Zin and 
Kyaw Zin were in-partnership in the launch 
business, though Klai Po says that 
they were only planning to work together, 
Klai Po wrote and signed several letters 
about the launches for both the brothers, 
_ Several letters are produced written by 
, Klai Po and signed by him for Kyaw Zin. 
Exhibits L, M, N, O are signed “Kyaw 
Zin Bros.” while one letter, Exhibit P, is 
, signed “Mg. Kyaw Zin Sagun” Mg. Sagon 
_ being the father of the two bro- 
` thers. 

Kyaw Zin and Klai Po would have us 
believe that Klai Pos principal object in 
going to Rangoon was to get employment 
for himself and that Kyaw Zin seized the 
opportunity .of his going to Rangoon to 
send the Rs. 400 to Nichols. It is clear, 
however, that Klai Po remained at 
Rangoon only as long as the launch was 
plying there and then returned with 
her to his village after carrying out the 
repairs r8ndered necessary by the sollision 
and obtaining a plying lisense from the 
Port Commissioners. The admissions of 
the defendant and Klai Po and the gir- 
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cumstances are, in my opinion, entirely in- 
consistent with the view taken by the 
learned Judge as to the nature of Klai 
Po’s employment. The fasts appear to me 
to show that Klai Po, being the best 
educated member of the family, was entrusted 
with a wide degree of control at Rangoon 
in the absence of Kyaw Zin, The very 
fact that he was paid no salary is signi- 
ficant. Kyaw Zin deputed him to bring 
the launch from Rangoon, which would 
necessarily involve hiring a erew. When 
Nichols proposed that the launch should 
be hired out in Rangoon, it seems probable 
that Klai Po readily agreed to the proposal, 
The launch bad admittedly been plying 
at a loss in Pyapon--vide Kyaw GZin’s 
evidence—and the opportunity of lucrative 
employment at Rangoon would no doubt 
be acceptable to Kyaw Zin. Klai Po ad. 
mits that he did not communicate Nichols’ 
proposal to Kyaw Zin at all. He probably 
thought that there could be no doubt as 
to his prinsipal’sapproval. When he went 
back to Kya in for a few daysin Desem- 
ber, he left word for Kyaw Zin who was 
absent that the launch was being hired 
out at Rangoon. Kyaw Zin says that 
after receiving this message he wrote to 
Klai Po to tell Nichols to send the launch | 
back to Pyapon at once, But he admits 
that he did not write until two weeks 
after Klai Po’s return to Rangoon and a 
week after his own return to Kya In, 
Klai Po, on the other hand, denies that he 
received any letter from Kyaw Zin, but 
says he did receive a verbal message from 
him on the day of the sollision to the 
effect that the launch should be sent back, 
It is clear at any rate that Kyaw Zin 
expressed no disapproval of the hiring ont 
at Rangoon. When the plaintiffs demanded 
compensation through their lawyers, Kyaw 
Zin visited Mr. Bruce and asked him to 
let him off. So far from disclaiming res- 
ponsibility for the accident he offered to 
give up his own launch the Handy and 
his brother’s launch “Admire” by way of 
compensation. The inclusion of the Admire 
in this offer lends colour to the suggestion 
that the two brothers were really in part- 
nership, though it may have been that 
Kyaw Zin only counted on obtaining the 
consent of Kya Zin to sacrifce the 
Admire. 
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I would hold that the defendant failed 
entirely to prove that Klai Po was a mere 
elerk with no powers of management and 
that on the contrary the evidence is 
sufficient toshow that Klai Po had consider- 
able powers of control at Rangoon. He 
was sent there to bring the launch to 
Pyapon. He had to get a license from 
the Port Trust, to hire a orew, and to 
buy petrol for the launch. While at Ran- 
goon he saw that it would be to his 
employer’s benefit to hire ont the launch 
there and that he did so apparently with- 
out consulting the owner or thinking it 
necessary to do so. Bat he was aating 
for the owner’s benefit and he evidently 
considered it so much a matter of course 


“that he did not inform Kyaw Z o of what 


he was doing until he went back to the 
village some weeks later, and even then 
he only left a casual message that the 
launch bad been hired out at Rangoon. 
It is unlikely that Klai Po would have 
acted in this manner if his authority from 
Kyaw Zin was not wide enough to let oub 
the launch at all, Kyaw Zin’s inaction on 
hearing of the letting out, his apparent 


acquiescence in what Klai Po had done, 
suggests that Klai Po had in fact the 


, necessary authority. 


The relations between 
Klai Po and his two uncles and the ad- 
missions of Klai Pa as to his connection 


“with the Admire and the Handy strongly 


support this inference. It is instructive to 
remember tbat an interval of about three 


‘weeks elapsed between the time that Klai 


the village for a few days. 


Po went to Rangoon for the launch and 
the time in December when he returned to 
lf he had no 
authority from Kyaw Zin except to go and 
fetch the launch, Kyaw Zin would pro- 


‘bably have written or sent a message en- 


qniring the reason of delay in bringing 
the launch to Pyapon. His inaction leads 
to the inference that he had constituted 


. Klai Po his representative and agent for the 
‘purpose of dealing with the launch and that 


- with 


it was left to Klai Po either to bring the 
launch back at once or to deal otherwise 
it as might seem prifitable. The 
oase falls within the general rule laid down 
by Lord Justice Willes in Burwtk v, 


' English Joint stock Bank (1): “The genera 


(1) (1867) 2 Ex. 259 at p. 265; 36 D. J. Ex, 147; 


16 
i. T: 461; 15 wW. R. 877. = 
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rule is, that the master is answerable for 
every such wrong of the servantor agent 
as is committed in the course of the 
service and for the master’s benefit, though 
no express command or privity of the 
master be proved. That principle is acted 
upon every day in running down cases. 
It has been applied also to direct trespass 
to goods, as in the case of hoiding the 
owners of ships liable for the act of 
masters abroad improperly selling the 
cargo. It has been held applisable to 
actions of false imprisonment, in gases 
where offisers of Railway Companies, in- 
trusted with the execution of bye laws 
relating to imprisonmant, and intendiug to 
act in the course of their daty, improperly 
imprisoned persons who are supposed to 
come within the terms of the bye-daws. 
It has been acted upon where persons 
employed by the owners of boats to navigate 
them and to taka fares have committed-an 
infringement of a ferry, or sush like wrong. 
In all these cases if may be said, as, it 
was said here, that the master has not 
authorised the act. I is true, he has not 
authorised the particular act, but he has 
put the agent in his place todo that class 
of acts, and he must be answerable for 
the manner in whish the agent bas con- 
ducted himself in doing the business which 


- it was the act of his master to place him in.” 


I would set aside the decrees of the 
Original Side in both cases and would 
record a finding in favour of tle plaint» 
iffs on the Ist issue and remand the suita 
for further enquiry as to the amount of 
damages in each ease and for fnal dis- 
posal. The costs of the appellants in this 
Conrt should be borne in both cases by the 
defendant. 

Manone Kix, J.— I soneur. 

Decrees set aside; 
Oase remanded, 
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JOY? PRASHAD SINGH DEO BAHADUR V, KUMUD NATA, 


PRIVY COUNCIL. 
APPEAL FRON THE Carcutrs Hiean Covet. 
March 21, 191}. 

Present: Viscount Haldane, Lord 
Danedin, Lord Sumner, Sir John Edge and 
Mr. Ameer Ali. 

Raja JOYTI PRASHAD SINGH DEO 
BAHADUR—- APPELLANT 
versus 
KUMUD NATH CHATTERJI AND OTHERS 


m Ri <POV OR VIB, 
Bengal Patni Tiluks He rmbution (VIII of 1819), s 


- 14, proceedings under ~Money paid to stop sale, whether 


recoverable—Collector, powers of—Chote Nagpur 
Eneumbered Estates Act (VI of 18 6), applicability of, 
to immoveable property outside Chota Nagpur. 

In proceedings under section 14 of the Bengal 
Patni aluks Regulation, 1919, the Collector acts uot 


_ in a judicial but in a ministerial capacity. Those 


who pay money under such procee. lings are not in 
the same position as parsons who p y aclaim brought 
a®iinst them in an ordinary suit which they have 
a full opportunity of resisting and who, not having 
availed themselves of such opportunity then, are 
d barred from doing so hereafter. “Whether or not 


“he contests the claim, a talukdarto stop a sale 


under section 14 has to deposit the full amount 
claimed and such deposit does not preclade him 
from thereifter raising the question of title in an 
ordinary suit. [p "2#, col. 4 

The Chota Nagpur Encumhered Estates Act, 


- 1976, haz no application to immoveable propert 


. outside the limits of Chota Nagpur 


i 


b 
I 


[p. 839, col. 2, 
Bhicha Ram v, Bishambar Nuth, \7 Ind. Cas 937; 16 
C. L. J, 427; 170. W, N. 754, approved. 
App2al from a decrees of the Caleu'ta High 
Court, dated July 23, 1914, and reported in 


_ 27 Ind, Cas. 526, affirming a decree of the 


Subordinate Judge, Burdwan. 
FACTS of the case are suffisiently set 
out in their Lordships’ judgment. 
Respondents sued to rocover sums paid by 


_ them to appellant in proceedings taken by the 
latter under the Patni Taluks Regulation 
` to realise 


arrears of Patni rent; they 
alleged that no such arrears were dne, 
Appellant contended that the mortgage 
bond executed by his predecessor, under 
which the Patni rents were set off against 
the interest due to the plaintiffs under the 


mortgage, had been paid off by the manager 


` appointed ander the Chota Nagpur Enoumber- 


ed Hstates Act, 1876, and also that plaint- 


_iffs could not recover the sums paid, as 


even if not legally due, those sums were paid 
voluntarily, or if not voluntarily, under gtress 


_ of legal proceedings in which the plaintiff had 


not chosen to defend himself. The Sub- 
ordinate Judge overruled these contentions 
and decreed the suit and his decree was 


.afiemed by the 


High Court, Dafendant 
appealed, 

Messrs. Upiohn, K.C., De Gruyther, K. O. and 
J, M. Parikh, for the Appellant, submitted 
that this was a oase for money had and 
received, and that money having been paid 
under stress of legal proceedings, plaintiffs 
could n-t recover, The Raja issued notice 
urder section 8 cf the Regulation : respond- 
ents had it in their power to take sum- 
mary proceedings under section 14, and in 
susah proceedingsthe validity of the Raja’s 
claim would have been desided. They fail- 
ed to raise in any such proceedings the 
question whether the mortgage was discharg- 
ed, and they cannot raise it now. 

Marriott v. Hampton (L), Moore v Fulham 
Vestry (2). 

[The Board reforrad to Cooper v. Fhibbs (3) 
and Beauchamp | Burl)v. Winn (4) and observ- 
ed that the question was whether the respond- 
ents knew their rights when tley paid. 
It seemed they did not discover their 
rights till afterwards. Could they not then 
sac? | 

We submit, not, There is no evidence 
of any mistake at all; if they made any 
mistake, it was asto the construction of a 
Ganeral Act (the Chota Nagpur Hncumber- 
ed Estates Act) and that is a mistake of 
law, not of fact; it is a mistaks as to lea, 
not as to jus privatum., 

R-ference was made to Dulichand vy, 
Ramkishen Singh (5) and Kanhaya Lal v. 
Nation .l Ban's of India Lid. (6). 

The lands concerned are outside Chota 
Nagpur, but the application of Aot VI 
of 1273 is not limited to lands in Chota 
Nagpur. Section 2 vests in the manager 
appointed under the Act all the immoveables 
of the landholder wherever situate and all 
immoveables which may be acquiréd by or 
devolve on him or his heirs. The acqnisi- 
tion or devolution of the property is not 
confined to property situated in Chota 


(1) (1797) 7 I. R. 289, 

12° (1895) 1 Q B. 39°; 64L. J. Q. B. 226; 14 R. 
343: 71 L T, 862; 43 W. R. 277; 59 1. P. 596. 

(3) 1867) 2H L. 149: (6 i. T. 678; 15 W. R. 1049. 

(4! (1873: 6 H. L, 228; 22 W. R. 193. 

(5} 8 I A. 93; 7 ©, 648; 4 Sar P.O. J. 245; 5 Ind. 
Jur. 493; 3 Ind. Dec, ix s.) 966 (P. C ). 

16 i8& Ind. Cas, 949; 401 A AB; 17 C. W. N. phl; 
(1913) M. W N.46; 13 M L. T 406; 1) A. L J, 413; 
17 0. L. J. 479; 15 Bom. L, R. 472; 184 P, L. R, 1913; 
25 M. L. J. 104; 40 O, 598 (P. C.). 
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Nagpur, Under section 3 the bar as to 
prosess in respect of debts and liabilities 
extends to all Courts in British India. 
Debts must include secured debts: there is 
nothing in the context to limit the general- 
ity of the provision. The disability as to 
sontract is extended to the landholder’s heira. 
Appellant’s sontention is borne out by a 
review of the whole Act, ard a considera- 
tion of the purpose which the Act was 
intended to effect. If unsecured creditors are 
barred all over British India, why should 
secured creditors outside Chota Nagpur 
escape ? We admit the contrary view has 
-beon taken in Bhicha Ram v. Bishambar 
Nath (7), but that case was wrongly decided. 

Messrs. Dunne, K. C., and Ramsay, for the 

Respondents, were not called on. 
JUDGMENT. 

Viscount Hatpanr.—This is an appealfrom 
a decree of the High Court, Fort William 
in Bengal, affirming a desree of the Sab- 
ordinate Judge of Burdwan. The respon- 
dents as plaintiffs brought a suit to recover 
Rs. 6,848-8 0, being the amount of Patni rents 
for the years 1902—1910 paid by them, as 
they alleged, although not due, in order 
to save their lands from sale under the 
` powers conferred on Zamindars by section 
14 of Regulation VILI of 1819. 

The appellant, on whose behalf as having 
rights conferred on a Zamindar, it had 
been proposed to put the power of sale in 
force, contended, in the first place, that the 
money could not now be recovered, on the 
ground that even if not legally due it was 
paid voluntarily, or, if otherwise than 
voluntarily, as the result of proceedings in 
` which the respondents had not chosen to 
defend themselves, and which consequently 
- gould not be reviewed. In the second plase, 
he contended that the amount paid was due 
` under the provisions of “The Chota Nagpur 

Enoumbered Estates Act” (Vf of 1876). 

- The facts do not appear to be obscure, 
and if the appellant’s contentions are right 
on either of the points stated he may be 
entitled to succeed. As, however, their 
. Lordships are of opinion that the argument 
addressed to them from the Bar fails on 
both points, they have not found it neces- 
sary to call on the respondents to support 


(7) 17 Ind. Cas. 957; 16 0, L. J. 527; 17 0. W. N. 
154, 
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the judgmentsin the Courts below,. either 
on the two questions referred to, or on certain 
minor points which their Lordships did not 
consider to be tenable. - 

The appellant is Raja of Pachete, in Chota 
Nagpur. He succeeded to the title and estates 
on the death of his grandfather, the late 
Maharajah Nilmoni Singh Deo, The late 
Maharajah, in 1887, borrowed from one 
Mahesh Chandra Chatterji, a resident of 
Madanapur, in Burdwan, Rs. 22,435,.giving 
the latter security in the form.of-a usufrue- 
tuary mortgage of lands constituting four lots, 
three in the district of ‘Bankura, and one 
in the district of Burdwan. Of these four 
lots the Maharajah had preyiusly granted 
Patni leases to Mahesh Chandra Chatterji. 
The respondents are the successors-in-title 
of the latter in respect both of. the leases 
and of the mortgage security. -All of the 
four lots, the subjects of the leases and the 
mortgages, lie outside the boundaries of 
Chota Nagpur. 

The mortgage was effected by a Sud- 
bandhaki mortgage bond under which it 
was stipulated that interest at the rate 
of 14 annas per 100 rupees, equivalent -to 
104 per cent. per. annum, should be payable 
and that this interest, which was substantial- 
ly equivalent to the amount of the annual 
rents payable ander the Patni leases, should 
be set off as against the interest until 
re-payment of the principal snm due under 
the mortgage. 

In 1835 the affairs of the late Maharajah 
having become embarrassed, the provisions 
of the Chota Nagpur Act were applied 
to his case. The language and scope ‘of 
this Act their Lordships will refer to later. 
For the present it is sufficient to state 
that the management of the Maharajah’s 
estate was vested in a manager appointéd 
under section 2 cf the Act and that a vest- 
ing order appears to have been published 
in the “Calcutta Gazette,’ in terms wide 
enough to apply, if the Act enabled it 
todo so, to all his immoveable property both 
within and outside the boundaries of Chota 
Nagpur. In response toa notice issued by 
the manager, the respondents, among other 
creditors, put in a claim. They submitted 
their mortgage bond with a petition praying 
fora settlement. The manager. dealt with 
the claim under section € of the Act, and 
purported to settle the amount of prinzipal 
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due, and, what was in the circumstances 
stil] more important, to reduce the future 
interest to 6 per cont. per annum, He also 
determined that in every half year the 
difference between the interest as thus 
reduced and the amount of the Patni rents 
should be applied in satisfaction of the 
priucipal. The Commissioner, on whom 
jurisdiction to do so was claimed to have 
been entrusted by the Act, sanctioned the 
arrangement, , 

“ln 1907 the debts due by the estate were 
considered to baye been povided for, and the 
possession and management were made over to 
the appellant, who had succeeded to the title. 
Thereafter he collected from the respondents 
the amounts of surplus Patni rents in question 
in the suit, on each occasion applying 
to the Collector of the district where the 
lot® were situated for authority to put in 
foree the summary provisions for sale 
for recovery of Patni rents enacted by the 
Regulations of 1819 hereinafter referred to. 
The respondents, on receiving the successive 
notices to this effect authorised by the 
Collector, paid the amounts for the recovery 
of whioh they have brought the present 
suit. They appear to have made no formal 
protest, but the learned Subordinate Judge 
who tried the case has found that the 
circumstances were such that they cannot 
be taken to have made the payments 
gratuitously, 2 conclusion of act from which 
the High Conrt did not dissent on appeal, 
and from which their Lordships do not 
dissent. 

It is important to see what were the terms 
of section 14 of the Regulation of 1819, 
under which these payments were insisted 
on, Section 8 had enacted that Zemindars 
in the position of the present appellant 
should be entitled in certain cases to apply 
for sales of Patni tenures for arrears of rent. 
Section 14 defines in its first branch the 
precedure in case the Talukdar objects. He 
may stop the sale by lodging the amount 
demanded. He may also bring a suit and 
obtain a reversal of the sale and damages. 
By its second branch the sestion provides 
that if the Talukdar desires to contest the 
Zemindar’s demand he may apply for a 
summary ginvestigation. If this takes place 
and an award results in time the effect cf the 
award is to prevail. But if the proceedings be 
still ponding the sale is nonetheless to take 
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place unless the amount claimed be deposited, 
and if such deposit is not made the Talukdar is 
fo have no remedy excepting by a regular action 
for damages and reversal of the sale. Under 
an amendment of the Regulation passed 
in 1¢32 the conduct of the proceedings in 
regard to such sales is given to the Collestor, 
Deputy Collector or Head Assistant, 

Their Lordships are of opinion that the 
procedure provided for by section 14 ig such 
as not to put those submitting to pay 
money under it in the position in whioh 
they would have found themselves had they 
paid a claim brought against them in an 
ordinary suit iu which they could have set 
up a full defenca but had failed to do go, 
In such a case those who pay lose their 
right to resist, however good, because, having 
had the full opportunity of doing so which 


the law allows them once for all, they 
have not availed themselves of the 
opportunity so given, But sestion 14 


expressly recognises the right to bring a 
separate suit in an crdinary Court, the 
proceedings before the Collector notwith- 
standing. If the purchaser at the sale 
impeached is made a party, the sale may 
even be set aside. All the Talukdar gets 
by demanding a summary investigation 
before the Collector is an award the applica. 
tion for which will not stop the sale. The 
only step by which the sale can be stopped is 
by a deposit of the full amonnt claimed, 
and when this is done the question of title 
remains capable of being raised in an ordinary 
suif. Their Lordships are accordingly of 
opinion that the rule which prevents a 
person from recovering back money which 
he has paid on a claim in legal proceedings 
to which he might have set upa defence 
but has failed to do so, has no application 
here. This conclusion is, under the 
cirsumstances already referred to, fatal to 
the first branch of the case presented by the 
appellant. On the argament addressed to 
them on this part of the case they have 
only to add the observation that the 
proceedings before the Collector are of an 
administrative rather than a properly judicial 
character, The Zemindar who has a power 
of compelling a sale is to exercise this 
power through the instrumentality of the 
Collector himself, who acts, not magisterially,° 
but ministerially, and who has, in the true view 
of his functions, no capacity to give effect 
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to any enquiry he may make into title com- 
parable to the sapacity possesssed by an 
ordinary judicial tribunal. 

Their Lordships now turn to the second 
argument by which the learned Counsel for 
the appellant supported the case made. 
This argument turned on the question 
whether the powers conferred by the Chota 
Nagpur Act extend to land outside the 
limits of Chota Nagpur. The language 
of the Act is obscure and their Lordships 
have found it necessary to Jook at the whole 
of its provisions somewhat closely in order 
to arrive af a conclusion on the point. 
The preamble is material, for it defines 
the purpose of the measure as the provision 
of “relief of holders of land in Chota Nagpur 
who may be in debt, and whose immove- 
able property may be subject to mortgages, 
charges, and liens.” Prima facie the immove- 
able property would, therefore, mean such 
property in Chota Nagpur and this is borne 
out by the title of the Act, which is: The 
Chota Nagpur Encumbered Estates Act.” 
Section Z enacts that where ‘any holder of 
immoveable property” (which plainly means 
here immoveable prope:ty in Chota Nagpur, 
and there only) applies to the Commissioner 
stating that the holder of the “said property” 
ia subject to, or that “his said property” 
is subject to, debts or liabilities, the Com- 
missioner may, with the consent cf the 
Lieutenant Governor of Bengal, by Order 
published in the “Calcutta G-zette,” appoint 
an officer called a manager, and vest in 
him the management of the whole or any 
portion of the immoveable property of the 
holder. The application must state the parti- 
culars of the debts or liabilities to which the 
holder is suject, or with which his immoveable 
property is charged, and also the particnlars 
of the immoveable property to which he 
is entitled, Section 3 provides that on the 
publication of the Order “all proceedings 
which may then be pending in any 
Civil Court in British India in respect to 
such debts or liabilities shall be barred 
aud all processes, executions and attach- 
ments for or in respect of such debts and 
liabilities shall become null and void.” 
Among other things, the section further 
provides that the holder and his heir 
shall be incompetent to mortgage, 
charge, lease, or alienate their immoveable 
property, or to grant receipts for rents or 
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profits, and shall be incompetent to enter into 
any sontract which may involve them in 
pecuniary liability. Section 4 confers on the 
manager during his management “of the 
said immoveable property” large powers of 
management and of settling debts, S ation 
5 provides that, on the publication of the 
Order vesting the management in him, the 
manager isto pablish a notice in Eaglish, 
Urda, and Hindi (not, their Lordships 
observe, in the remaining languages verna- 
cular in other parts of India), calling for 
the presentation of claims, and all claims not 
duly presented are to be barred. Section 8° 
enables the manager to determine the 
amounts of principal justly due to the credit- 
ors of the holders of the property and to 
the mortgagees on it. By section 9 the manager 
may enguireinto the consideration given for 
leases and, if if appears inrufficient, cantel 
them. Section 10 gives an appoal against 
proceedings of the Collector to the “Deputy 
Commissioner within whose jurisdiction the 
property is situate,” if not himself the 
manager. Sections 17 and 18 conferon the 
manager power to lease and to mortgage and 
sell (in the latter cases with the assent of 
the Commissioner). Section 19 enables the 
Lieutenant Governor of Bengal (within which ° 
Chota Nagpur is situate) to make rules for 
the administration of the Act. Sestion:3 
saves the jurisdiction of the Courts in Chota 
Nas pur in certain kinds of suits’ relating 
to immoveable property brought under the 
operation of the Act. 

Their Lordships have not had before them 
the Order puvlished in the ‘‘Caloutta G zotte,” 
by which the Commissioner appointed the 
manager in the present case, and vested in 
him the management of some or allof the 
immoveable property of the late Maharjah; 
but, however wide the terms of this Order 
may have been, the scope of its operation 
depended on the scope of the Act itself. After 
considering the Actas a whole, their Lord- 
ships havearrived at the conclusion thatthe 
primary intentiou to be enllected from its 
language is that of providing, by a measure 
of local application, for the relief of the 
burdens affecting the land within Chota 
Nagpur owned by a class of landholders there, 
The governing purpose related to a particular 
locality. Itis not a Statute analogous toa 
Bankruptcy Act, the controlling purpose of 
which is provision for creditors in a liquida- 
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tion. To this end section 16 confers the 
jurisdiction requisite to enable the manager 
to recover immoveable property in the posses- 
sion of a mortgagee or vendeein the Court 
of: the Deputy Commissicner within whose 
Jurisdiction the property is situate. Bat in 
Ragulation Districts, where there is no 
Deputy Commissioner, these words wonld 
be inapt, and the inference is that they were 
intended to apply ouly to immoveable property 
in Chota Nagpur, where a Deputy Com- 
missioner has jursidiction. This conclusion 
is borne out by section 23, which saves, 
as already observed, the jurisdiction of the 
Courts of Chota Nagpur over certain questions 
and not the corresponding jurisdictions of 
Courts outside if. 


‘Their Lordships agree with the views of — 


the scope ofthe Act expressed by the learr- 
ed J&idges who decided the case of Bhicha 
Ram v. Bishambhar Nath (7), They 
think that the Act has noapplicition to 
immoveable property outside Chota Nagpur, 
The main purpose is, as they have already 
observed, the protection of Zeamindars within 
that district: and any provisions which affeat 
rights to enforce in jurisdictions outside it 
personal debts or liabilities are merely 
ancillary to the main purpose of the Ast, 


of persons owning land within it. If this 
be so, no claims i» rem of land outs de it 
ought to be construed as affected by the 
merely general and ambiguous expressions 
which the Act contains. 

Their Lordships will humbly advise His 
Majcsty that the appeal should be dismissed 
with costs. 

Appeal dismissed. 

Solicitor for the Appellant:—Mr. JZ, 
Dalgado., 

Solicitors for the Respondents:— Messrs. 
T, L. Wilson & Oo. 
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LOWER BURMA CHIEF COURT, 
Fisst Orvin Appéat No, 127 of 1917, 
April 26, 1918, 

Present: —Sir Danie! Twomey, Krt., Chief 
Judge, and Mr, Justice Ormond. 
MAUNG BA HAN—Pu.intigp—Aps ELLANT 


CEFTSUS ` 
MA TIN alas MA PU TIN—Derenpant-—— 
c RE- PON! ENT. 


Buddhist Law, Burmese — Marriage of minor girl = 
Consent of father, whether necess iry. | 

There cannot be a valid marriage of a minor - 
Rurmese Buddhist girl wi.hout her father’s express 
consent. 


Appeal against the decree of the District 
Court, Hanthawaddy, in Civil Regular No. 56 
of 1915. 

Mr, Broadbent, for the Aprellant. 

Mr. Ccnnel (with him Mr, Maung Thin), for 
the Respondent 

JU DGMENT.—The plaintiff and defendant 
are Burmese Buddhisis The plaintiff is a 
young man of 23 years of age and sues for 
restitution 9f conjugal rights. The defendant 
Ma Tin is 16 or :7 years of age and is ad- 
mittedly a minor. Sbe elcped with the plaintiff 
and l.ved with him for four days in Mg. Gyi’s 
house in the same village in which she lived 
with her father. lLugyis intervened on behalf 


_ of the plaintiff to persuade the defendant’s 
which is directed to improving the position | 


father to allow them to marry. When 
the Lugyis first intervened, they were under 
the impression that the father would consent 
to a marriage. On the fourth day the 
Lugyis and the young couple returned to 
the defendant’s father’s house and there 
was an interview which lasted some hours, 
The father asked his daughter if she had 
gone willingly with the plaintiff and she 
said that she bad done so because she loved ` 
him. Tbe father told the two young 
people to go up into the house and the 
Lugyis also went into the house, Shortly 
afterwards the giz] said she did not want 
to remain in her father’s house because 
she thought her father wished to separate 
her from the plaintiff. Some of the 
witnesses say that the father said: “as 
ycu love him, I will not interfere,” but 
others who were present do not give 
evidence to this effect. The Lugyis were 
present in order to be witnesses of a 
consent to the marriage, but no express 
consent was given. We are asked to find 
that there was an implied consent in 
yiew of the fact that the father told the 
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plaintif and defendant to go into the 
house, and in view of the evidence of 
sertain witnesses that the father said he 
would not interfere, but as against that 
there was the conduct of the girl and the 
fact that the plaintiff did not stay in the 
house that night; there is the further fact 
that when he came next morning he was 
refused admission and that he has not 
been allowed. to see the girl since. The 
only question in this appeal is:—Did the 
father give his consent? The facts are 
fully dealt with by the learned Judge and 
we agree with him in the view he has 
taken, namely, that no real consent was 
given, 

Mr. Connel, for the respondent, contends 
that even if the father did give his consent, 


that would not convert the elopement into 


a marriage with retrospective effect, but that 
further co-habitation would be necessary after 
sush consent in order to constitute a 
marriage and he quotes the. Upper Burma 
case of King-Emperor v, Nga Ni Ta (1). 
Bot it is unnecessary to go into that 
question in this appeal, because we find 
that the father did not in fact give his 
sonsent to a marriage between the parties, 
and Mr. Broadbent for the appellant 
admits that without such consent there 
could be no valid marriage and that the 
plaintiffs suit would have to be dismissed. 
The appeal, therefore, is dismissed with 
gosts. 
Appeal dismissed, 
(1) U. B, R. (1902-03), I, Penal Code, 15. 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 
MISCELLANEOUS Aprpean No. 34 or 1917,- 
August 1, 1917. 
Present:—Mr. Stuart, A. J. ©. 
Saiyid FIDA ABBAS AND ANOTHER — 
PLAINTIEFS-— APPELLANTS 
versus 

a RAHIM BAKHSH AND OTHERS— DEFENDANTS 
m RESPONDENTS, 


Civil Procedure Code (Act V of 1908), O. XLI, r, 
23; 87—Appellate Court, power of—Lower Court refus. 
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ing to record evidence—Remand, order of, validity of— : 
Procedure, 

Where an Appellate Conrt considers that certain 
evidence refused to be recorded by the lower Court 
ought to have been recorded, it has no power to 
remand the suit for re-hearing ab initio under Order 
XLI, rule 23, Civil Procedure Code, but can direct 
any additional evidence to be recorded, under Order 
ALI, rule 27, 

Appeal against the order of the Subor- 
dinate Judge, Unao, dated the 12th June 1947, 
setting aside that of the Munsif, North 
Unao, dated 27th March 1917. 

Chaudhri Ram Bharose Lal, for the Appel- 
lants. 

Mr, 
ents, 

JUDGMENT.—In this case the learned 
Subordinate Judge has remanded the suit | 
for re-hearing ab initio under the provi- 
sions of Order XLI, rule 23. Those provi- © 
sions have no application, This was not ` 
a case in which the Court from: whose 
decree the appeal has been preferred has 
disposed of the suit upon a preliminary 
point and the decree has been reversed 
in appeal. The Court from whose decree 
the appeal has been preferred has refused 
to record certain evidence which the learned 
Subordinate Judge considered ought to 
have been recorded. The learned Subor- 
dinate Judge could have directed any 
additional evidense to have been recorded 


M. A. Khan, for the Responde 


under the provisions of Order XLI, rule 
27. 

I, therefore, allow this appeal. I set- 
aside the order remanding the case 


under Order XLI, rule 23, and direct 
that the learned Subordinate Judge take 
the appeal on his file again and proceed 
to decide it. He will be at liberty to 
utilize the provisions of Order XLI, rule 
27, in any manner which may appear- 
good to him, As the difficulty has arisen 
not through the action of the parties: but 
through the action of the Court, I direct 
that the costs of the present appeal abide 
the result, 
Appeal allowed. 
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OUDH JUDICIAL COMMISSIONER'S 
COURT. 

CRIMINAL Revision No, 15 og 1917. 
February 11, 1917. 
Present:—Pandit Kanhaiya Lal, A.J. O. 
TRIBHAWAN AND orsers—Accusep 
m" APPLICANTS 
VETEUS 
EMPEROR—COMPLAINANT— RESPONDENT — 


Opposite PARTY. 

Penal Code (Act XLV of 1860), s. 186-—~ Obstructing 
public servant in discharge of public function— Written 
order, whether must be shown to accused. 

In order to constitute an offence under section 186 
of the Penal Code, it is not necessary to prove that 
the written order under which the public servant 
was acting was actually shown to the accused. 1b 
is enough if itis found that the public servant had 
the order with him and could show it to anybody 
who wanted to see the same or question his 
authority. 


Criminal revision against the order of the 
District Magistrate, Gonda, dated the 9th 
January 1917, modifying that of the Deputy 
Magistrate, 2nd Class, Gonda, dated the 22nd 
‘November 1916. 

Mr. F. G. D. Lincoln, for the Appli- 
cants, 

The Government Pleader, for the Orown. 


JUDGMENT.——In a suit brought by Tri- 
bhawan against Raghu for ‘damages for 
malicious prosecution, Raghu was awarded 
Rs. 25-9-0 about his costs. Raghu applied for 
the execution of his decree for costs, and got 
twe bullocks, belonging either to Tribhawan 
or his father or to both, attached, 
When the process-servers were preparing 
the list of attachment, Tribhawan and the 
other accused appeared, and assaulted the 
decree-holder who was holding the ropes 
of the bullocks and took the bullosks away, 
They have accordingly been convicted of 
offences under sections 183 and 1&6 of 
the Indian Penal Code and sentenced to 
different terms of imprisonment. 

On behalf of the accused it is urged 
that they have bean improperly convicted, 
as no warrant of attachment was shown 
to them and that the convictions under 
both sections were in any case illegal. 
Both the peons, however, say that they 
had gone with the warrant of attach- 
ment, aud the cattle were rescued after 
they wete attached. There is nothing to 
show that they were asked to show the 
warrant or that they refused to show 
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them. It was sufficient that they had 
the warrant which they sould show to 
anybody who wanted to see the same or 
question their anthority. 

As the attachment had already taken 
place, and the cattle were rescued before the 
process-servers could make any arrange- 
ments for their custody, the accused were 
rightly convicted under section 186 of the 
Indian Penal Code for obstructing public 
servants in the discharge of their duty. 
Section 183 of the Indian Penal Code only 
applies when the seizure of the oattle is 
obstructed. No force was used to the 
public servants and even the deoree-holder 
hardly received anything more than a 
knocking. Tribhawan is a well-to-do Zemin- 
dar and the amount of the decree was small, 
The rescue was probably due te some mis- 
understanding and a sentence of fine would 
have been ruffisient. The applicants have, 
however, undergone a good portion of the 
sentence. 

The convistion under section 183 of the 
Indian Penal Code is set aside and that 
under section 186 of the Indian Penal Code 
is maintained. The sentence under the latter 
section will be reduced to the period of ime 
prisonment they have already undergone. 

Order modified, 


NAGPUR JUDICIAL COMMISSIONER’S 
COURT, 
CriuinaL Revision No. 55 or 1918. 
April 26, 1918. 
Present:—Mr, Findlay, Offg. A. J. C. 
BAIJA—COMPLAINANT— APPLICANT 


VETEUS 
BABU AND anotser—Acousen— 
NON- APPLICANTS, 


Penal Code (Act XLV of 1860), s. 499, Excep. 9— 
Defamation—Siatement, relevant, by party to suit—~ 
Privilege—Malice. 

A statement made by a party toa suit in good 
faith and for the protection of his interests, and 
which is relevant to the matter in issue, falls under 
exception 9 of section 499 of the Penal Code and is 
privileged, In order to take such a stalement out 
of the exception, express malice must be proved, [p, 
$83, cols. 1 & 4] 

Criminal revision of the order of thd 


Sessions Judge, Nagpur. 
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Mr. G. R.Deo, for the Applicant. 

The Hon’ble Mr. G. P. Dick, for the Crown. 

Mr. M. R. Bobde, for the Non-Applicant 
Accused. 

ORDER.—The only point involved in this 
application for revision is whether a certain 
statement made by a party ina civil proceed- 
ing was privileged or not under the law 
applicable to the law of defamation. The 
non-applicants Babu and Sonya were prose- 
suted in the Court of the First Class Bench 
Magistrates, Nagpur, in respect of part of a 
written statement given in by them in a 
rent suit in which they were defendants. 
The statement being to the effect that Babu 
and applicant had had criminal intimacy 
and that later the applicant had had a 
paramour ore Baburao. The Honorary 
Magistrate held that the statement had 
been made withoutany malicious intent ard 
discharged the non-applicants. An appli- 
gation on revision to the Sessions Judge was 
similarly unsuccessful, the learned Judge 
after a brief review of the conflisting case- 
law on the matter of the extent of the 
privilege accorded to witnesses and parties in 
respect of their statements in civil proceed- 
ings holding that it wasnot a case where 
he should interfere. 

I ‘find it unnecessary, however, in the 
present case to decide the point as to whe- 
ther on this subject the view of the Madras 
High Court which accords absolute privilege 
to such statements or the more modified 
view of other High Courts should be followed, 
for it seems to me that the alleged defa- 
matory pleading was clearly relevant to the 
rent suit in question, as was held by the 
District Judge in’ bis judgment dated llth 
April 1917, I fully concour in this gon. 
nection with the decision of Sale and Stanley, 


“JJ. in Woolfun Bibi v. Jesarat Sheikh (1); 


it must be remembered that the Caloutta 
High Court has deslined to follow the 
English rule of absolute privilege in this 
sonnection but even so in the case quoted, 
which is absolutely analogous to the present 
one, the decision was as stated. To take 
the opposite view would obviously lead to 
most untoward results in the administration 
of justice and in the present case the alleged 
defamatory statement was clearly covered 
by the ninth exception to sestion 499, Indian 


"(1) 27 ©, 262; 14 Ind. Deo. (N. 8.) 178. 
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Penal Code. ‘The statement was clearly made 
in good faith for the protection of the 
interests of the defendants in the suit and 
as such under any view of the Jaw taken 
by the High Courts in this country was 
privileged. Express malice would have to 
be proved for applicant to succeed and this 
has not been done. The application is acoord- 
ingly dismissed. 
Application dismissed. 





PATNA HIGH COURT. 
CriminaL Revision No. lor 1918, 
March 5, 1918. 
Present:—Mr. Justice Jwala Prasad. 
KISHEN DAYAL SINGH—PETITIONER 

VETEUS 


JAGLAL MANDAL-—-0OPPOSITE Parry. 

Criminal Procedure Code (Act V of 1898), s. 195—~ 
Sanction to prosecute for forgery—Document not before 
Court granting sanction— Delay in applying for sanction, 
effect of —Revision—High Court, power of interference of 
—Civil Procedure Code (Act V of 1908), s. 115. 

Before granting sanction to prosecute an accused 
person for forgery “it is desirable that the Court 
ae examine the alleged forged document. [p. 885, 
col, 2 

Inordinate and- unexplained delay in making an 
application for sanction to prosecute is a sufficient 
ground for refusing the sanction. [p. 836, col. 1.] 

The High Court has power to interfere with an 
order of a Civil Couri refusing or granting sanction 
for prosecution under section 195, clause 16), of the 
Criminal Procedure Code and not only under section 
115 of the Civil Procedure Code, [p. 887, col. 1.] 


Criminal revision from an order of the 


District Judge, Purnea, dated the 16th 
June 1917. 
Messrs, Hasan Imam and Lal Mohan 


Ganguly, for the Petitioner. 

Messrs. Krishna Sahay and Shiveswar Dayal, 
for the Opposite Party. 

JUDGMENT,.—This is an application 
against an order of the District Jndge of 
Purnea, dated the 16th June 1917, confirm- 
ing senuction to prosecute the! petitioner 
under sections 465, 471 and 196 of the 
Indian Penal Code passed on the petitioner, 
The sanction relates to an entry ina Bahi 
filed in the Civil Snit No. 506 of 19183 in 
the Court of the Subordinate Judge of 
Purnea, The entry in the .Bahi was 
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held by the Subordinate Judge, who tried 
the case, to be a childish forgery” by his 
judgment dated the Sth of September 1914. 
On appeal by the petitioner the District 
Judge agreed with the view taken by the 
Subordinate Judge as to the forgery of the 
entry in question in the Bahi. The judg- 
ment of the Appellate Court was passed on 
the 22nd of Desember 1915. There was a 
second appeal by the plaintiff to the High 
Court, but the said appeal was summarily 
dismissed. The exact date of the dismissal 
of the appeal is not known, but the appeal 
must have been filed within three months 
from the date of the decree of the first 
Appellate Court, that is, before the 22nd of 
March 1915. 

The present application for sanction to 
prosecute the petitioner was filed by the 
opposite party, who was a defendant in the 
original suit on the 22nd June 1916. The 
application was disposed of by the Sub- 
ordinate Judge on the 16th June 1917. 
The Subordinate Judge granted the 
sanction, whereupon the petitioner moved 
the District Judge under olanse 6 of sec- 
tion 195 of the Code of Criminal Procedure, 
The appeal before the District Judge was 
disposed of on the 7th November 1917. It 
may be mentioned here that after the dis- 
missal of the appeal in the civil suit by 
the District Judge and apparently after 
the application for sanction was made before 
the Subordinate Judge, an application on 
behalf of one Rash Behari Lal was made 
to the District Judge for the return of the 
document. This application is not dated 
but the seal of the Court bears the date 
Ist July. The document was taken back 
from the Judge’s record room, but when 
and by what order of the Court is not 
at all clear from the papers on the record. 
In the list of exhibits there is a note 
against the Bahi in question as having been 
reseived under a signature which purports to 
be that of a Rash Behari Lal. It is not at 
all shown who this Rash Bihari Lal is, on 
whose behalf the application for return of 
the Bahi was made and who eventually 
succeeded in taking back the docament dur- 
ing the pendency of the application for 
sanctiong Rash Bihari does not appear to 
be one of the parties concerned in the case. 
The reseipt given on the document is also 
pot dated. 
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The order of the Court of the 16th 
June 1917 calling upon the opposite party 
to produce the’ document does uot appear 
to have been complied with, nor was there 
any insistence by the opposite party to 
have the document produced in Court. Nor 
did the Court itself consider it desirable 
or necessary to have the document produced 
before it. The result was that the dogu- 
ment was not produced and sanction was 
granted merely upon the finding of the 
predecessor of the Subordinate Judge, record- 
ed in the judgment of the original suit. 
Likewise the District Judge also did 
not take any steps to have the dooument 
produced and based his conelusions on the 
finding of his predecessor-in-offica, who had 
heard the appeal in the original oase, 

In a case of entries in the Bahi held by 
one Court to bea “childish forgery” and 
by the other Court to be “clumsy,” I think 
it was important for the Court below, as 
it would be for the trying Court, if the 
sanction is not revoked, to inspect the 
ducument and to determine by inspection 
of the entries as to whether they were 
tampered with or forged, It is conceded 
that the sanction granted will become 
infrustuous and the prosecution cannot at 
all proceed without the production of 
the document in the trying Court. There 
is to my mind absolutely no shance of 
getting the dosument at all. The doou- 
ment has been taken away by some one 
whose identity before me has not been dis- 
closed. If that person is under the influeuce 
of the petitioner, it is certain that the 
document will not be produced at all what- 
ever may be the result of the disobedience 
of the order of the Court. The petitioner 
himself has refused to produce it when 
called upon to do so by the Subordinate 
Judge and is not likely to obey the order 
of the trying Court when called upon to 
do so. 

The petitioner showed cause by a petition, 
which also is not dated but from the seal 
of the Court it appears to be 21st December 
1916. 1 sannot refrain from remarking that 
it appears to be the practice of the Purnea 
Court nob to insist upon accepting petitions 
and documents and papers etc., in Courts 
duly signed and dated by the parties filing 
them. Of course this does not affect the 
merits of the oase but has an important 
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bearing as regards the scondust of the cases 
in the District of Purnea. The petition 
does not disclose where the document is and 
who took it away from the Court. 

There is, therefore, as I have said before, 
not. the faintest chance of having the docu- 
ment before the Court. The prosecution, 
therefore, cannot at all proceed. 

It is strange that such an important 
document, in respect of which the Subordi- 
nate Judge and the District Judge had 
given their decisive opinion that it was a 
forgery, should have bsen allowed to be 
taken back from the record room. This 
again discloses the state of affairs that 
prevails in the Purnea Court. The sanction 
should, therefore, be withheld on that ground 
alone. 

Apart from this there is another important 
ground which by itself was sufficient to refuse 


the sanction. The application in this 
ease was made about 21 months after the 
order of the Subordinate Judge and 


six months after the order of the District 
Judge in appeal. It is sontended that the 
opposite party awaited the result of the 
appeal in the High Court, if any. Refer- 
ences have been made to certain cases 
to show that it is desirable to await the 
result of the appeal and tbat an appli- 
cation made after the disposal of the 
appeal should not be considered to have 
been unduly delayed. But in all those 
cases, if I remember rightly the application 
was made soon after the disposal of the 
case, but the order of the Court, was sus- 
pended till after the disposal of the 
appeal, 

There may be some cases where the 
application might also be allowed to be 
made after the disposal of the appeal, but 
it has to be judged from the circumstances 
of each case whether the delay was undue 
or was unreasonable. In the present case 
the delay after the disposal of the appeal 
by the District Judge is unexplained. 
The decree was passed on the 25rd 
December 1915 and there was no reason 
why the opposite party should have waited 
three months from the date of the decree 
of. the District, Judge. The delay is, 
therefore, in this particular case unexplained 
and. is inordinate, considering that the delay 
has enabled the document to be taken 
way from Court. I do not see any 
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reason also why there was delay in the 
disposal of the application by the Sub- 
ordinate Judge. It took one year to 
dispose of a miscellaneous appeal in which 
no evidence was taken and in which the 
judgment itself was a short one, The 
appeal was disposed on the 16th June 
1917. The opposite party may not be 
responsible for this delay, but still whoever 
may be responsible, there has been a 
delay in the disposal of a sharge pending 
against the petitioner and hanging over his 
head, 

It is now about 4 years from the time 
that this document was filed in Court and 
the case disposed of by the Subordinate 
Judge. It is not, therefore, desirable on 
this ground also to allow the sanstion to 
be used by the opposite party in order 
to harrass the petitioner. . 

The third ground is equally important 
and is in favour of the petitioner. The 
Court that decided that the entry in the Bahi 
was a forgery did not at all consider the 
evidence to be of such a character as to 
justify his prosecution under section 467 
of the Code of Criminal Procedure. There 
ware two documents fled in support of the 
claim of the plaintiff, the mortgage bond 
which was the basis of the suit, and the 
Bahi, to prove that consideration money 
was paid to the executant of the bond. 
The first Court held that the bond was 
genuine and was admitted by the Musam- 
mat before the Registrar, but that the 
Bahi was concocted and forged for the 
purpose of affording svidence to prove the 
passing of the consideration. I mean the 
District Judge in appeal suspected that 
the bond aiso was not executed by the 
Musammat, but cid not clearly find that. 
it was a forgery. The Court which tried 
the case or the appeal, would have been 
in a better position to judge whether ths, 
ends of justice required that the petitioner 
should be prosecuted for using the forged 
document. We do not know what wonld 
have been the opinion of those Courts if 
the application for sanction was heard by 
them. The delay has, therefore, deprivéd the 
petitioner of the opinion of the Courts 
which tried the case on the meritg. It is 
clear that the opposite party, in order to 
serve its own ends and ont of grudge and 
malice, wants to take this vindictive action 
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against the petitioner, Under all these 
circumstances no sanction should be 
allowed to serve such a purpose and the 
order is liable to ba set aside on this 
ground also. 

The learned Vakil for the opposite party 
contested the jurisdiction of this Court to 
intefere with the order made by the 
Distrisé Judge or the Subordinate Judge. 
True, the order in question was made in 
connection with the oivil sait decided by 
the Subordinate Judge and as such the 
application in respect of the sanction would 
be heard by the sivil side of this Court and 
not by the criminal side. But this Court 
is hearing this application on its civil 
side. The learned Vakil further urged that 
this Court can only deal with the order 
of the District Judge under section 115 of 
tHe Civil Procedure Code and that the order 
should only be set aside if it was without 
any jurisdiction or was exercised - with 
illegality or material irregularity in terms 
of that sanction. I do not at all feel 
inclined to agree with this view. The power 
is exercised by this Court under clause (6) of. 
section 195 of the Code of Criminal Procedure 
to grant or revoke sanction refused or granted 
by inferior Courts. The High Court is the 
Appellate Court from their decision in civil 
suits and as such is the superior Court 
under clause 7 of section 195, and is, therefore, 
competent to deal with their order granting 
or revoking sanction under clause 6 of the 
sanction. The Madras and the Calentta 
High Courts have taken the above views, vide 
Muthuswamt Mudah v. Veen Ohetti (1), Airija 
Sankar Roy v. Binode Sheikh (2) and Habibur 
Rahman v. Munshi Khodabux (3). The view 
taken in Hamijuddt Mond 1 vy. Damodar 
Ghose (4) quoted by the learned Vakil 
for the opposite party was not followed 
in the later rulings referred to above 
of the same Court. Personally I have no 


doubt in my mind that this Court has 
jurisdistion to deal with the order of 
the inferior Courts on merits under 


clause 6 of section 195 and not only under 
section 115, Civil Procedure Code, and that 


(1) 30 M. 382; 2 M. L. T, 239; 17 M. L. J. 266; 6 
Cr, L, J.@02 (F. B.). 

(2) 60. L.J. 222: 5 Or, L. J. 188. 

(3) 1 ‘ 5 0. L.J. 219;5 Cr. L. J. 29, 


95; 
026; 4 Cr. L. J. 168. 
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the view taken in the sase by the learned 
Judge who decided the oase of Hamijuadi 
Mondol v. Damodar Ghose (4) was not 
the sorrest view, and in fast did not recom- 
mend itself to the very learned Judge 
who subsequently in Girija Sankar Roy v. 
Binode Sheikh (2) distinguished that ruling. 

The order of the District Judge in this 
case confirmed the sanstion given by the Sub- 
ordinate Judge and comes well within the 
aforesaid order. 

The result is that the sanction granted 
by the Subordinate Judge and confirmed 
by the District Judge is set aside. The 
proceedings that may have been in- 
stituted on the basis of this sanction are 
hereby revoked and quashed. 

Sanction set aside, 


ALLAHABAD HIGH COURT. 
CRIMINAL AppraL No. 1003 or 1917. 
Marsh 18,1918. 

Present:—Mr. Justice Knox, 

HAR KESH AND anoTHER—APPELLANTS 
versus 
EMPEROR—Opposits PARTY. 

Penal Code (Act ELY of 1860), s. 8366—tdnapping 
from lawful guardianship—Offence, essentials of. 

A girl, under 16 years of age, was sent by her 
father to take food to the bullocks, when on her way 
she was persuaded by the accused to accompany him. 
The latter cut off her hair and dressed her up in 
boy’s clothes and lived with her for some time: 

Held, that the accused was guilty of the offence 
of abduction under section 366 of the Penal Code 
with the intent that the girl might be compelled to 
marry against her will or forced or seduced to illicit, 
intercourse. [p. 839, cols. 1 & 2.] 

Criminal appeal from an order of the 
Additional Sessions Judge, Meerut. 

Mr. A. H. O. Hamilton, for the Appel- 
lant. 

Mr. Lalit Mohan Banerji 
Pleader), for the Crown. 

JU DGMENT.—Harkesh and Bhullan have 
been convicted of offences under sections 366 
and 368 of the Indian Penal Code. The 
charge-sheet, to which they were called upon 
to plead, as regards Harkesh  is:— “That 
you about the month of April forsibly took 


(Government 
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Musammat Hardai, a minor girl of about 15 
years, from the lawful guardianship of her 
parents, with intent that she may be seduced 
to illicit intercourse and be sold in marriage 
to someone.” As regards Bhallan the charge 
runs :— That you about the month of June, 
July, and a part of August kept Musammat 
Hardai, hiding her identity that she was a 
girl, with the intention of giving her in 
marriage and raising money fromthe trans- 
action, knowing that she wasa minor girl 
kidnapped by Harkesh.” The case was tried 
with two assessors. Both assessors gave it as 
their opinion that Harkeshand Bhullan were 
guilty of the offerce specified in the charge. 
The learned Judge agreed with the asses- 
sors. Harkesh and Bhullan are desoribed 
as Jats, the girl, respecting whom they have 
been charged, is also a Jat girl. Both the 
accused have been represented in this Court 
by learned Counsel. Great stress has been 
laid on the improbability of the story given 
by the girl. The medical evidence shows 
that she is a girl under 16 years of age 
and in considering whether the offence charg- 
ed has been committed by the accused or 
not, the evidence to which we should first 
turn is not the evidence of the girl 
but the evidence of her father, Niadar. - The 
offence is primarily an offence against bim. 
I have carefully considered -his evidence and 
I see no reason to doubt it. He tells us 
that at the time when the girl Hardai 
disappeared he was ill with fever. The 
girl was sent one evening to take food to 
the bullocks, The husband and wife 
returned shortly after and found the 
girl had not gone home and had not 
fed the bullocks, He made inquiries from 
his neighbours but no one had seen the 
girl. He was laid up with fever for several 
days but as soon as he could, he went 
and searched in the neighbouring villages 
but could find no trace of his daughter. He 
tells us that this was not the only occasion 
upon which he searched for his daughter. 
He admits that he made no report at the 
thana. Stress is laid upon this as being 
improbable conduct and not in harmony with 
the rest of his deposition. But he gives his 
explanation. He was afraid that if inquiry 
was made the girl might be spirited off further, 
and headds that he did fear that the chances 
of marrying would be spolit if the news got 
about. Any ons who is aware of a Jat’s 
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difficulties and prejudices can easily under- 
stand this and I sée nothing at all improbable 
in it. The medical evidence places beyond 
doubt that the girl at the time the occurrence 
took place was under 16 years of age. 
Niader is supported in his statement by 
the witness Bija. I have examined his evi- 
dense also with much care and it fully 
supports what Niadar has said. If their 
statements can be believed—I see no reason 
why they should not be believed and they 
have been believed by both the Judge and 
the assessors who heard the evidence, there 
is no room for supposing that Niadar was 
in any way privy to the removal of the girl or 
that he took no interest in her welfare. 

When the girl was’ found first to the 
knowledge of Niadar, she had been discover- 
ed in a village not far distant:from the, 
village in which Niadar resides. There #is 
not one word in the cross-examination which 
supports that either Niadar or Bija or any. 
of the Jats of Kutta had any cause for 
quarrel or grudge against either of the 
accused, 

lt is admitted by both the accused that 
the girl Hardai was in their company at 
about the time when she disappeared and 
it undoubtedly rests with Harkesh and 
Bhullan to explain how the girl under these 
sircumstances came into their company. The 
girl was a female under 16 years of age. 
ber lawful guardian had not consented to 
her being removed out of his guardianship. 
As regards the matter of time the story is 
here taken up by the girl. 1 agree that 
what she says cannot be believed. Her 
account is that she met Harkesh, was assault- 
ed by him, dressed in male elothes, taken 
and shut up and her hair cut. This is only 
one of the stories told by her and it entirely 
disagrees in improtant points with the 
second story which she told. I discard her 
evidence and put it out of consideration. 
What I have to see is how the girl passed 
from the guardianshipof Niadar to the keeping 
of Harkesh. It is quite possible that Harkeeh 
came upon her as she was on her way ~ 
home to do her fathe:’s bidding and that 
she was persuaded by him to accompany 
him and afterwards to put on male clothes 
and to workforhim. There is evidence put 
forward for the defence that the girl came 
wandering dressed in boy’s clothes, that she 
asked for work and was engaged by Harkesh, 
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I agree with the learned Judge and asses- 
sors in not believing this story. It is in 
the first place improbable and in the second 
place the evidence given is so vague, just 
when it ought to be definite. 

Bearing all this in mind I am satisfied 
that an offence under section 866 of the 
Indian Penal Code has been fally proved 
against Harkesh and I dismiss his appeal. 

With reference to Bhullan there is the 
evidence of his witness Shera, which is of 
great importance. No reason has been shown 
why Shera’a evidence should not be believed. 
He tells us that he had seen this girl 
living at Bhora first with Harkesh and 
then with Bhullan. She was dressed as a 
boy. People began to suspect she was not 
a boy but a girl. On his making enquiry 
as fo her sex Hardai said she wasa girl. 
Next morning both the accused and the girl 
had disappeared, Lohari who is Chankidar 
gays that as he was going to his field, about 
the time mentioned, with other people, he 


saw the girl dressed in boy’s clothes 
and crying, Bhullan and Harkesh 
were quarrelling close by. Each was saying 
that he would take away tbe girl; 


he asked the girl, thinking if was’ a boy, 
but the reply was, “I am nota boy buta 
girl.” She also said they were taking her 
about and she feared they would kill her, 
Upon this Bhullan began to make off but 
the witness ran after him and arrested 
him. There is nothing in the sroas-ex- 
amination to show that this witness has 
any malice against Bhullan. I hold this 
evidense is enough to show that at that 
time the girl was being by force compelled 
to go about with these -two accused and that 
their act amounted toabdustion. On behalf 
of the accused I was referred to the oase 
of Hwaz Ali v. Emperor (1). That, however, 
was a different case. The girl in that case 
was one who was found to have left the 
guardianship of her husband with intention 
to' remain out of that keeping. It so far 
differs from the present case and I am not 
prepared to follow it. J was also referred 
to the case of Empress of India v, Sri Lal (2), 
That was an absolutely different case and 


in no way a guide in the present case, The 
e 
(1) 20 Ind. Cas 647; 37 A. 624; 13 A, L. J. 848; 16 


Cr. L J. GAR. 
(2) 2 A. G)4; 1 Ind, Deo, (N. s.) 1028, 
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oase of Emperor v, Ramchander (3) 18 
also quite different, but I need only refer 
to the concluding words of that judgment 
to show that the cireumstances of that case 
and of this case do not agree. The learned 
Judges say, “We need hardly point out that the 
case would be very different if the girl 
had been going on a visit or message or 
any such like ogeasion.”? The evidence in 
the present case satisfies me thatthe girl 
was going ona message when she disappeared. 
The case of Emperor v. Jetha Nathoo (4) ia, 
in my opinion, 8 case exactly in point. As 
the learned Judges there point out, what 
have to be considered are the broad features 
of the case. I hold that a case of abduction 
with intent that the girl might be gom- 
pelled to marry against her will or forced 
or seduced to -illicit intercourse has been 
abundantly proved against Bhullan and I dis- 
miss his appeal. 

My attention has been called to the oase 
of Abdur Rahman v. Emperor (5). With 
great respect to the learned Judge who de- 
cided that case I hold that in that case the 
evidence showed that Abdur Rahman, if he 
did any act at all, did an act subsequent to the 
alleged offence of kidnapping. The Indian 
Penal Code does not recognize abetment after 
the main act, and the arguments, therefore, 
really amount to an obvier dictum. 

There remains the question of sentence. 
Looking at all the features of the case I 
think the sentences have been unnecessarily 
severe, 

I allow the appeal, so far that I reduce 
the sentences passed to a sentence of three 
years’ rigorous imprisonment, both in the 
case of Harkesh anc Bhaillan; the sentences 
served by them will be considered part of 
this sentence. So far and no further I allow 
their appeals. 


Sentences reduced, 


3) 28 Ind. Cas. 473;12 A. L. J. 263; 15 Or. L. J. 
265 

(4) 6 Bom. L. R. 785; 1 Cr. L. J. 931. 

(5) 36 Ind. Cas. 466; 14 A. L. J. 765; 17 Cr. L.J. 
498; 38 A. 664. 
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Fat kahan maesan taal 


{LOWER BURMA CHIEF COURT.Ì 
CRIMINAL APPBAL No. 947 or 1917. 
January 10, 1915. 
Present:—-Sir Daniel Twomey, Kr., Chief 
Judge, and Mr, Justice Ormond. 
OHIT THA -—- APPELLANT 
versus 


EMPEROR—-RESPONDENT. 
Penal Code (Act XLV of 1860), s. 802~-Murder-— 
Sentence — Youth of offender, consideration of. 
Ordinarily youth is in itself au extenuating circnm- 
stance in murder cases as in other criminal cases, 
Cases of extreme depravity do occur in which the 
youth of the accused may not bea sufficient reason 
for imposing the lesser sentence. But the youth of 
the criminal is a ciroumstance which should always 
ke taken into account by Sessions Courts in exercising 
the discretion vested in them by section 302 of the 
Indian Penal Code [p. 840, col. 2.] 


JUDGMENT.—The appellant Nga Chit 
Tha has been sentenced to death for 
murder. The case is clear and the appeal 
was admitted only for the purposeof cone 
sidering the propriety of the sentence. The 
appellant who is an agricultural labourer 
had been working with a wood-cutting 
dhama in his hand and returned to hia 
employer’s house to get a light for his 
scheroot. There he suddenly encountered 
the deceased Maung San Mya with whom 
he had a quarrel some months hefore, 
He fell upon the deceased with the de and 
inflicted fatal wounds on his head. The 
appellant at first stated that he had been 
threatened with death in an anonymous 
letter which he attributed toSan Mya and 
when he suddenly met San Mya, he was 
terrorstruck and attacked him so as to 
prevent San Mya from attacking him. The 
Sessions Judge was inclined to believe this 
story, though the aprellant modified it 
considerably when he was examined in 
Court. He then alleged that the deceased 
abused him and assaulted him when he 
entered the cooking place of the house. 


There can be no doubt that the appellant 
waa rightly convicted of murder, His age 
according to the medical subordinate who 
gave evidence at the trial is between 17 
and 19. The Superintendent and Medical 
Officer of the Jail where Chit Tha is now 
confined was asked to give his opinion on 
this point, and he reports that in his 
epinion Chit Tha is 16 years of age. 

The Sessions Judge thought that he 
would not be justified in remitting the 
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extreme penalty on the ground of youth 
only, The learned Judge was perhaps 
influenced by the ruling in Nga Pyan v. 
Orown (1). The following is an extract 
from Mr. Justice Fox’s judgment in that 
BARO; mmm 

“The present case is one in which a 
youth must have silently brooded for a 
considerable time over shidings and abuse 
addressed to him by the man he subse- 
quently murdered, but in the end his act 
was deliberate, previously meditated, done 
in sold blood, and was accompanied by great 
ferocity, 

“To refrain from confirming a sentence 
of death in such a case on account of the 
criminal’s yonth would, in my opinion, be 
an act of pure mercy. The exercise of 
mercy is the prerogative of the Crown to 
be exercised in this country by the Very 
highest authorities, and, if mersy is 
exercised towards a criminal, he and the 
public should understand that the mitiga- 
tion of the sentence passed upon him by 
the Court of Justice is due to the exercise 
of the power of clemency, which is an 
attribute of the King-Emperor alone.” 

In the murder case now under coon- 
sideration there appears to have been no 
deliberation; it is probable that the appel- 
lant acted on a sudden impulse. The case 
is, therefore, distinguishable from that of Nga 
Pyan. 

As to the general principle we are of 
opinion that ordinarily youth is in itself 
an extenuating circumstance in murder cases 
as in other criminal oases. We refrain 
from laying down that the lesser penalty 
should be awarded in every murder oase 
where the accused .is below a certain age. 
Cases of extreme depravity do occur in 
whioh the youth of the acoused may not 
be a sufficient reason for imposing the 
lesser sentence. But the youth of the 
criminal is a circumstance which should 
always be taken into account by Sessions 
Courts in exercising the discretion vested 
in them by section 302 of the Indian 
Penal Code. We respectfully dissent from 
the ‘view suggested in Nga Pyan’s case 
that a Sessions Court, which on the ground 
of the criminal’s youth imposess on him 
the lesser sentence provided in section 302, 


(1) 1 L. B. R. 359, 
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is thereby ensroaching on the prerogative 
of the Crown. 

Having regard to the youth of the present 
appellant and the circumstances of the 
case we consider that the sentence passed 
on him may properly be reduced to one 
of transportation for life and it is reduced 
accordingly. 

Sentence reduced, 


CALCUTTA HIGH COURT. 
CrimINaL Rererence No. 40 or 1917. 
January 9, 1918. 
Bresent:—Mr, Justice Chitty and Mr. Justice 
Smither, 
EMPEROR—Prosecoror 


VETSUS 


ASIMODDI AND OTAERS— AccusEn. 
Criminal Procedure Code (Act F of 1898), ss. 297, 
298, 299—Misdirection to Jury, whether ground for 
setting aside verdict—Functions of Judge and Jury 
—Forgery— Penal Code (Act XLV of 1860), ss. 198, 465, 
467 


The accused were tried by the Sessions Judge and 
a Jury on charges under sections 465, 467 and 193, 
Indian Penal Code, on the allegations that by per- 
sonating one Mir Bakh+ha, the husband of a certain 
woman, before the Muhammadan Marriage Registrar, 
they had induced the Registrar to make an entry of 
the divorce of the woman by her husband, to which 
entry they had affixed their thumb impressions, and 
thereby made a false document within the meaning of 
sections 463 and 464, Indian Penal Code 

In his charge to the Jury, the Sessions Judge said: 
“Tf the person who put his thumb impression ir the 
register as Mir Baksha, was not really Mir Baksha, 
it is clear that he made a false document within the 
meaning of section 464 and that his intention was 
that frand should be committed and also that injury 
should be caused to Mir Baksba. He, therefore, com- 
mitted forgery:” 

Held, that there was a misdirection on the part 
of the Judge ashe did not leave it to the Jury, as 
he should have done, to say whether on the evidence 
they found that the intention of the accused was 
dishonest and fraudulent; but that although the 
misdirection might have been under certain circum- 
stances, a reason for setting aside the verdict of the 
Jury, yət as the verdict was not erroneous and was 
perfectly correct on the evidence, it should not 
bsete aside. ip. 242, col. 2.] 


Reference made by the Sessions Judge, 
Dacca gdated the 3rd October 1917, 

Mr. Orr, for the Crown. 

Babu Rajendra Ohandra Guha, for the 
Accnsed, 
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JUDGMENT,.—'This is a somewhat pecu- 


liar case. Three persons Naimoddi, 
Asimoddi and Musti were placed upon 
their trial before the Sessions Judge of 


Dacca and a Jury on charges under sections 
465, 467 and 193, Indian Penal Code. The 
offence alleged against the accused was 
that, by personating Mir Baksha, the hus- 
band of one Sabjanand brother-in-law of the 
accused Naimmuddi before the Muhamma- 
dan Marriage Registrar in Dasea, they 
had induced the Registrar to make an 
entry of the divorce of Sabjan by her 
husband Mir Baksha, to which entry they 
had affixed their thumb impressions and 
thereby made a false document within the 
meaning of sections 403 and 464, Indian 
Penal Code. At the trial it appeared that 
the accused Musti, who was said to have 
been present in the Registrar’s office, had 
taken no active part in the proceeding, 
and he was accordingly acquitted by the 
Jury. Nothing more turns upon his share 
in the case. As to the other accused, in the 
ease of Asimoddi, the Jury, by a majority 
of 3 to 2, found him not guilty. The Judge, 
disagreeing with that verdict, has referred 
the case to this Court under section 307, 
Criminal Procedure Code. In the case of 
Naimoddi, the Jury, by a majority of 3 to 2, 
found him guilty of an offense under 
section 465, Indian Penal Ocde. The Judge 
accepted the verdict of the majority in his 
case and sentenced him to five years’ rigorous 
imprisonment. We may state in passing 
that this sentence was illegal, inasmuch 
as the maximum sentence under section 
465, Indian Penal Code, is imprisonment 
for two years. Naimoddi appealed to this 
Court from jail. We directed that his 
appeal should be put up before us at the 
time the reference in the matter of Asimoddi 
was taken up. This was done, and Naimoddi 
has also instructed the same Pleader as 
Asimoddi. The case made for Naimoddi 
was that there had been misdirection on the 
part of the Judge and that the sentence 
was illegal. We accordingly admitted his 
appesi and the learned Deputy Legal 
Remembrancer waiving service of notice of 
this appeal on behalf of the Crown, Naimoddi’s 
appeal has been argued along with the 
reference in the matter of Asimoddi. We 
can, therefore, dispose of the two cases in 
one judgment. 
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It will be convenient to take the oase of 
Naimoddi first. The trial being by Jury, 
he sould only appeal on a question of law 
and that in this ease would be misdirea- 
tion by the Judge. In his grounds of appeal 
he gives two instances of misdirection 
which, in our opinion, do not amount to any 
misdirection at all; but a perusal of the 
heads of charges shows that there was a 
misdirestion on the part of the Judge on 
another point. The Judge says: “lE the 
person who put his thumb impression in 
the register as Mir Baksha was not really 
Mir Baksha,’ it is clear that he made a 
false document within the meaning of section 
464 and that his intention was that fraud 
should be committed, also that injury 
should be caused to Mir Baksha. He, there- 
fore, sommitted ‘forgery.’ There are two 
questions : (1) Is the page of the register, 
Exhibit 8, a forgery P (2) Did accused 
Naimcddi and Asimoddi forge it.” Through- 
out the rest of the charge we find nothing 
stated by the learned Judge on the question 
of frand or dishonest intention on the part 
of the two asoused. He states (in the words 
which we have quoted) an apparently self- 
evident fact, and has not left it to the 
Jury, as ke should nave done, to say whether 
on the evidence they found that the inten- 
tion of the accused or either of them was 
dishonest or frdudulent. This might under 
certain circumstances have been a reason 
for setting aside the verdict of the Jury. 
But section 423 (2) of the Criminal Prose- 
dure Code says: ‘Nothing herein contained 
shall authorize the Court to alter or reverse 
the verdict of a:Jury, unless it is of opinion 
that such verdict is erroneous owing to a 
misdirection by the Judge or to a misun- 
derstanding on the part of the Jury of the 
law as laid down by him.” Here we are 
asked to set aside the verdict of the Jury, 
and to order a retrial. The question is 
whether we should do that ina case where 
we are of opinion that the verdict is not 
erroneous and has not been made erroneous 
owing to the misdirection by the Judge, 
bat which, on the evidence which we have 
perused in the course of the hearing of 
these two oases, is perfectly correct. 
Though the Judge may have been wrong 
in hot directing the Jury more explicitly 
with regard to the fraudulent or dishonest 
intention of the accused, it cannot be said 
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that owing to that the Jury have arrived 
at an erroneous verdict. It appears to us 
that, so far as the facts of the case and 
the conviction of Naimoddi on these facta 
are concerned, it would be idle to send 
the case back, because it appears to bea 
perfectly clear case on the evidence against 
both the accused. We, therefore, dismiss 
the appeal of Naimoddi so far as it relates 
to the misdirection by the Judge. But the 
sentence upon him of five years’ rigorons 
imprisonment was clearly illegal, We 
think that the sircumstanees of the case 
will be met by a sentence upon Naimoddi of 
one year’s rigorous imprisonment. 

Turning to the case of Asimoddi, that is 
before us on a reference under section 307, 
Criminal Procedure Ccde, and we are not 
only entitled but bound to go into the faotg, 
and giving due weight to the opinions of 
the Judge and the Jury, to decide the case 
upon the evidence. The case, as we have 
already intimated in speaking of Naimoddi, 
is perfectly clear against both the. accused 
and it is impossible to understand why one 
member of the Jury should have pronounced’ 
in favour of Asimoddi when convicting, 
Naimoddi. It is clearly proved that these two 
men went to the office of the Mubammadan 
Registrar of Marriages in Dacca on (2th 
September 1917. That they had been 
there came to the notice of Mir Baksha, 
the complainant. He knew (as he has 
sworn) that Naimoddi had bis sister 
Sabjan (the wife of Mir Baksha) in his 
house at that time and was reluctant to 
let her return to.ber husband. Mir Baksha 
also had reason to suppose that Naimoddi 
wanted a divorce to be brought abont 
between the two in order that he might 
marry his sister to somebody else. Mir 
Baksha accordingly went to the Registrar’s 
office and found that an entry bad been 
made attested by the thumb impressions 
of two persons, one personatirg himself and 
one posing as Sk. Nimai to identify the 
husband. Nimai was found not to have 
been there and has given evidence to say 
that he never went. A complaint was 
lodged, and then attempts were made to 
bring about & compromise between tke 
parties. <A baithak was held at the® house 
of the witness Nogendra bat, as apparently 
Naimoddi did not carry ont the terms of 
the arrangement then arrived at, these 
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proceedings were instituted. It was clear 
in the trial that the offence was one 
under section 465 and not under section 
457, as the document was not in any sense 
“a valuable security.’ But that Naimoddi 
and Asimoddi both madea false document 
by putting their thumb impressions to the 
entry, Exhibit 8, admits of no doubt. The 
proof of it rests mainly, itis true, on the 
evidence of the expert who has been 
examined in this case, but there seems to 
be no reason whatever to discredit the 
axpert’s statements, or the conslusion which 
he drew. It is quite plain that the thumb 
impressions in- Exhibit $ are those of the 
two accused and not of Mir Baksha or 
Sk. Nimai. There ean be no question what- 
ever as to the intention of these two men in 
getting that document drawn up and 
sighing itas they did. It was undoubtedly 
dishonest and a fraud upon Mir Baksha. 
That it was a false document under section 
464, Indian Penal Code, cannot be disputed 
fora moment. If Naimoddi and Asimoddi 
put their thumb impressions on that dosu- 
ment intending, as they did intend, that 
it should be taken as a signature by Mir 
Baksha and Sk. Nimais, their action would 
come directly within the first definition in 
section 464. We do not think that there is 
any distinction to be drawn in the guilt 
of the two men. We accordingly convict 
Asimoddi ander section 465, Indian Penal 
Code, and sentence him also to one year’s 
rigorous imprisonment. Asimoddi, if on 
bail, must surrender to his bail and serve 
out his sentence. 
Accused convicted, 





PUNJAB CHIEF COURT. 
CRIMINAL APPRAL No, 891 or 1917. 
December 2], 1917. 
Fresent:—Mr. Justice Secott-Smith and Mr. 
Justice Shadi Lal. 

FEROZ AND ancruER—Convicts— 

m APPELLANTS 

VETSUS 


EMPEROR—- RESPONDENT. 
Evidence Act (I of 1872), sa, 21, 24, 25, 26—Con- 
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Jession—Oral confession made to a Magistrate, whether 
admissible-——Proof. 

In order to make a confession admissible in 
evidence it is not necessary that it must be recorded. 
[p. 844, col. 2.] 

An oral confession by an accused person not being 
open to exception under sections 24, 26 or 26 of the 
Evidence Act, is, as an admission by an accused per. 
son, & relevant fact and may be proved at his trial 
under section 21, Such a confession made to a Magis. 
trate is relevant and may be proved by the evidence 
of the Magistrate. [p. 844, col. 2.] 

Shere Singh v. Empress, 21 P. R, 1881 Cr., followed, 

Where, therefore, the accused made a verbal con- 
fession of his guilt before an Honorary Magistrate: 

Held, that the confession was admissible in evidence 
and could be proved bythe evidence of the Magis. 
trate. [p. 814, col. 2.5 


Appeal from the order of the Sessions 
Judge, Jhelum, dated the Sth Ootoher 
1917, convicting the appellants. 

Mr. Badr.ud-Din Kureshi, for the Appellant. 

Lala Mul Chand, R. S., Public Prosecutor, 
for the Respondent. 


JUDGMENT.—Feroz, a Jat, and Gulab, 
a Tarkhan, have been convicted by the 
Sessions Judge of Jhelum of the murder 
of Nur Din, Pathal, at Dhok Kund Dakhli 
Padri, on the night between the 3rd 
and 4th July 1917 aud have each been 
sentenced to death. They have filed a 
joint appeal to this Court through Mr, 
Kureshi, Advocate, and the case is also 
before us for confirmation of the capital 
sentences under section 3874, Criminal 
Prosedure Code. 

That Feroz and his uncle Nur Din were 
not on good terms is clear from a perusal 
of the judgment of the learned Sessions 
Judge. In the days when the murder 
was committed Nur Din was grazing the 
flock of goats of Nawab (P. W. No. 3) 
and was living st Dhok Kund, which ig 
about one kos from Padri where he and the 
appellant lived. On the morning of 4th 
July 1917 Nur Din was found to be 
missing from the Dhok though his olothes 
were lying there. This naturally aroused 
suspicion, and reports were made the same 
evening at Domeli Police station both by 
Fercz and by Nawab. Feroz in his report 
stated that Nur Din was snspected of 
having illicit intimacy with the wife of 
Niaz Ali. Nawab, on the other hand, said that 
if Nur Din had been murdered his murderer 
was Feroz, and that Feroz’s two materng] 
uncles and Gulab were his accomplices. 
Upon this the Sub Inspector took both 
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Feroz and Nawab to Raja Momara Khan, 
(P. W. No. 6), Honorary Magistrate, Domeli, 
who had shortly before heard a case 
between Nur Din and Feroz, Raja Momara 
Khan expressed his desire to make 
enquiries from Feroz and took him aside 
privately and talked to him. Feroz then 
admitted that he and Gulab had murdered 
Nur Din the night .before whilst he was 
sleeping on a charpoy, and that subsequently 
they had tied up the sorpse in a blanket 
and buried itin a band which was under 
FPeroz’s cultivation. 

Mr. Kureshi argues that this oral con- 
fession to the Honorary Magistrate is not 
admissible in evidence because if was not 
reduced into writing. In the firat place 
he contends that Feroz was at that time 
in Police custody, and that the confession 
was not made to Raja Momara Khan in 
his capasity of Magistrate. It appears to 
us, however, clear that Nawab and Feroz 
were taken to Raja Momara Khan because 
he was a Magistrate and he questioned 
Feroz beacause he previously knew him, 
having heard a case to which Nur Din 
and Feroz were parties. Section 26 of the 
Evidence Actlays down that “no confession 
made by any person whilst he is in the 
custody of a Police Offiver, unless it be 
made in the immediate presence of a Magis- 
trate, shall be proved as against the person.” 

Now, in the first place we see no reason 
to consider that Feroz was at the time 
when he made the oonfession in the 
custody of a Police Officer. He and 
Nawab had shortly before made inconsistent 
reports at the Police station, and the 
Police Officer accordingly took them to the 
Honorary Magistrate in order that the 
truth might be adssertained. Secondly, 
even if Feroz was in Police custody the 
aonfession was made to a Magistrate and 
is, therefore, not excluded from being given 
in evidense by anything contained in 
section 26 of the Evidence Act. 

In regard to the contention that the 
confession should have been recorded in 
accordanee with the provisions of section 
164, Criminal Prosedure Code, Mr. Kureshi 
has quoted, inter alia, Queen- Empress v. Viran 
(1) and Empress v. Manoo Tamoolee (2). 
(1) 9 M. 224; 2 Weir 125; 3 Ind. Dec. (N. s.) 553. 

(2) 4 0. 696; 4 C. L. R. 137; 2 Shome L. R. Cr, 19; 
9 Tnd. Dec. (N. 8.) 442, 
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Those, however, were cases in which tha 
Magistrate had purported to act under 
section 164, Criminal Procedure Code, but 
had not followed the procedure laid down 
therein. There is nothing in those rulings 
in support of the proposition that in 
order to make the confession admissible in 
evidence it must ba recorded. 

In Shere Singh v. Empress (3) it was 
expressly held that an ora] confession by 
an accused person not being opento excep- 
tion under sections 24, 25 or 26 of the 
Hvidence Ast, is, as an admission by an 
accused person, a relevant fact, and may 
be proved at his trial under section 21, 
and, therefore, such a confession made to 
a Magistrate is relevant, and may be 
proved by the evidence of the Magistrate. 
Similarly, at page I41 of the Punjab 
Record (Criminal judgments) of 1587 [ Buta 
v, Empress (4)], it is said that an extra- 
judicial confession to a Magis-trate is nota 
matter required by law to be redused to 
writing within the meaning of sestion 91 
of the Evidence Act; itis merely a matter 


_which the Magistrate is authorised to reduc 


to writing, 

We agres with the view expressed in 
these rulings of this Court, and we, there- 
fore, hold that the confession of Feroz, 
which has been proved by the evidence 
of Raja Momara Khan, is admissible in 
evidende, 

Now, this confession, though retracted 
before the Committing Magistrate, has 
been corroborated as regards Feroz by the 
fast that he pointed out the spot where 
the body of Nur Din was buried and from 
which it was recovered. Moreover, Feroz 
stated that the body was carried from 
Dhok Kund to the plase where it was buried 
slung on the side poleof a charpoy. Feroz 
himself produced such a pole from his 
own house. It was sent to the Imperial 


Serologist, who detested on it human 
blood. Mr. Kureshi argues that it is 
extremely improbable that Feroz after 
murdering Nur Din at the Dhok would 


have carried the body and buried it in 
the field which he himself cultivated, The fact 
that the deceased’s clothes were found in 
the Dhok and that his body wag, buried 


in a field at a distance of more than a 
(8) 21 P R 1881 Cr. 
(4) 52 P R, 1887 Cr, 


t 
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mile from the Dhok make it prima facie 
probable that he was murdered at the 
Dhok and that his body was subsequently 
removed for purposes of burial, Ib may 
seem curious that Feroz should have 
buried the body in his own field, but 
murderers often do things which it is 


difficult to explain and after all Fercz' 


probably thought that it would be easier 
for him to conceal the body in his own 
field than elsewhere. It appears that after 
the body was buried the ground was 
levelled and harrowed and Feroz could 
more easilydo this in his own field without 
exciting suspicion than in some one else's, 

In our opinion there is no reason to dis- 
believe the evidence of Raja Momara Khan, 
who isa gentleman of position. There is no 
reason also to suppose that the Police put 
anf pressure upon Feroz to induse him 
to confess, as immediately after making 
his report he was taken to the Honorary 
Magistrate. The confession rings true and 
is corroborated in the manner we have 
already stated. We agree with the Sessions 
Judge that the evidence against Feroz is 


overwhelming, and there can be no doubt. 


of his guilt. 

As to Gulab an attempt was made to 
prove that he absconded from the village 
on the evening of the 4th of July, There 
is no doubt that he did leave the village 
and went to a neighbouring one. But he 
was fonnd by Zaman Mehdi (P. -W. No. 
10): two days later near Jabli apparently 
returning to his home. He did not, it 
seems, make any real effort to abscond, 
and the explanation given by him of his 
movements may be true. The main point 
relied upon as corroborating the confession 
of Feroz as against him is that when he 
was found, he had some scratches on his 
- neok and shoulder which were supposed to 
have. been caused by carrying the pole on 
which the body was slung. No such marks 
were found on the person of Feroz, but 
he is a taller man than Gulab and might 
easily have eseaped getting any bruises 
or seratches. A more important fact, 
however, is that marks were only found 
upon the right shoulder of Gulab. It is 
argued hy Mr. Kureshi that a man garry- 
ing a weight slung on a pole for a distance 
of over a mile would certainly have shifted 
the. pole from one shoulder to the other 
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and if either shoulder had been 
both would have been. There is certainly 
a good deal of force in this argument, 
The explanation given by Gulab as to how 
he received these scratches was disbelieved 
by the assessors, but a perusal of the 
Folice diaries shows that he gave this 
explanation from the very beginning and 
that he was supported by ilam Din and 
Ismail, who also gave evidence at the 
trial. It is not shown that Feroz bad any 
motive for naming Gulab falsely; but at 
the same time it would not be safe to 
rely upon his retracted oral confession 
withont some material corroboration as 
regards Gulab. The condition of Gulab’s 
neck and shoulder is not, in our opinion, 
a sufficient corroboration in a sase of this 
sort. 

We, therefore, accept Gulab’s appeal and 
setting aside the conviction and sentence 
acquit him direst that he be forthwith 
released from custody. The appeal of 
Feroz is dismissed and the sentence of 
death passed upon him is confirmed. 

Appeal dismissed, 


injured 


CALCUTTA HIGH COURT. 
CriminaL Revision Case No. 163 or 1916, 
March 18, 1918, 
Present:—-Mr. Justice Chitty and Mr, 
Justice Smither, 
RADHAMOHAN RAT AND OTHERS 
First Party— PETITIONERS 
versus 
NAIMUDDI MOLLA AND OTHERS-——- 


2ND AND 8RD Party—Opposite PARTIES. 

Criminal Procedure Code (Act V of 1898), s. 145, cls. 
(5), (6)— Jurisdiction of Magistrate to deal with lands i 
not subject-matter of dispute—Order under cl. 6 in 
favour of persons who are not parties but who are 
directed to come wn under el 6, validity of. 

In a proceeding under section 145, Criminal Pro. 
cedure Cade, the Magistrate has no jurisdiction to 
deal with land which is not in dispute between the 
parties and to declare the same to be in the posses- 
sion of persons who are not parties to the proceedings, 
[p. 846, col. 2.] 

Insuch a proceeding the Magistrate exceeds his 
jurisdiction if he makes an order under section 145, 
clause (6), in favour of persons who are not parties to 
the proceeding and who have not filed any written. 
statement or taken any part in the proceedings 
except to address the Court through their Pleades, 
and who were directed by the Magistrate to come 
in for a limited purpose, viz., under section 146° 
clause 5. fp. 847, col. 1.] 
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Mr. Norton (with him Babus Manmatha 
Nath Mukherjee and Probodh Ohandra 
Chatterji), for the Petitioners. 

Babus Atulya Oharan Bose, Satish Chandra 
 Ohowdhury and Rupendra Kumar Mitra, for 
the Opposite Party. 

JUDGMENT.—This Rule was issued at 
the instance of some of the Ist party to 
a proceeding under section 145, Criminal 
Prosedure Code. The leader of this branch 
of the Ist party appears to be Baikuntha 
Chandra Roy. The Rule was issued on 
two grounds (l): that the Magistrate had 
no jurisdiction to declare plots I and 
J to be in possession of Sadar Alis 
tenants, they being no parties to the 
proceeding and having made no application 
to be made parties, and (2) that the 
Magistrate had no jurisdiction to declare 
plots E and F to be in the possession of 
Baser Pramanik and his tenants, those 
persons being parties to the proceedings 
only for the purpose of section 149 (5). 
The proceedings were commenced on lst 
September 1917 owing to a dispute between, 
and a likelihood of a breach of the pease 
by, the present petitioners (part of the 
lst party) and Naimuddi Molla, the 2nd 
party. It appears from the order-sheet 
that on Sth Ostober 1917 two- sets of 
persons, one claiming to be tenants of 
Naimuddi Molla “and the other to be tenants 
of one Bhola Molla, applied to be made 
parties. The order was: “They may proceed 
as under section 145 (5), Criminal Pro- 
cedure Code.” It does not appear that 
these persons ever game in any capacity. 
On 17th October 1917 Baser Pramanik and 
others, who have been described as the 
8rd party, put in a petition claiming to be 
in possession of the disputed Jand, denying 
any likelihood of a breach of the peace 
and applying to be added as the 3rd 
party under section 145 (5). They conclude, 
“ihe case can be desided by accepting 
written statements and evidence from us.” 
The order on that petition was: “They are 
to proceed under section 145 (5), Criminal, 
Procedure Code.” At the hearing the con- 
test was entirely between the present 
petitioners and Vaimuddi Molla. Kauchan 
Mondal and other members of the Ist 
party took no part in it. Baser Pramanik 
and his tenants (3rd party) filed no 
written statéments, nor did they adduce 
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any evidence, either in support of their 
alleged possession or under section 145 
(5), to show that no dispute existed. 
The Amin, however, in his losal investi- 
gation found the houses and homesteads 
of the 3rd party on plots E and F. Plots 
E, F, I and J are all within the 
boundaries of the disputed land, the sub- 
ject of these proceedings. As regards IL 
and J which the Magistrate finds to be 
in the possession of Sadar Ali’s tenants, no 
orders have been passed under section 145 
(6), but the Magistrate has apparently 
released them from attachment. As to 
these two plots the effect of his order 
seems to be to exclude them from the 
present proceedings. ‘The petitioners can- 
not in any way be prejudiced, so far as 
these proceedings are concerned, by the Magis- 
trate’s finding that these plots I afid 
J are in the possession of persons who 
are not parties; at the same time the 
more correst mode of expression would be 
to say that he finds these plots not to 
be in the possession of any or either of 
the parties, and that in these ciroumstances 
they should ba excluded fram the present 
proseedings. He sertainly had no jurisdic- 
tion to deal with these plots as if they 
were in dispute between the parties. 

The case as to EH and F is rather 
different, since with regard to them the 
Magistrate has passed an order under section : 
145 (6) in favour of the 3rd party. It 
is not disputed that the Magistrate might 
have added these persons, Baser Pramanik 
and others, as parties, but he does not 
appear to have done so, From the order- 
sheet it appears that he let them come 
in for a limited purpose, namely, under 
section 145 (5). It does not appear that 
they availed themselves even of that 


permission. They took no part in the pro- 
seedings except to address the Court 
through their Pleader. Though they 


alleged possession in their pstition of 17th 
Ostober 1917 they filed no written state- 
ment, and adduced no evidence in support 
of it. We are not prepared to say that 
it was absolately necessary for them to 
do either of these things. Their object 
might be gained by the admission of or 
the evidence adduced by another party. 
But in the cireunmstances of this particular 
ange we are of opinion that they cannot 
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be regarded as parties in whose favour 
an order sould be passed under section 
145 (6). 

In this view of the case we must hold 
that the Magistrate exceeded his jurisdic- 
tion In passing such an order. We make 
the Rule absolute and set aside so mush 
of the Magistrate’s order as finds the 
possession of plots E and F and I and J in 
Baser Pramanik’s tenants and Sadar Als 
tenants respectively, and also so much of 
his order as declares the 83rd party 
entitled to retain their possession until 
evicted in due course of law, and forbid- 
ding all disturbance of sush possession 
until eviction. The result will be that 
these 4 plots E, F, Land J are excluded 
from the purview of the present pro- 
ceedings. 

Rule made absolute. 
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LOWER BURMA CHIEF COURT. 
URIMINAL Appeals Nos, 173 and §74 of 1917. 
December 7, 1917. 

' Present: —Mr., Justice Rigg. 

PO NYEIN AND anoTHER— ACCUSED 

VETSUS 


HMPELROR— Oprozire Parry. 

Penal Code (Act XLV of 1860), ss 75, 379-—Crimi- 
nal Procedure Code (Act V of 1898), s. 221—Boat theft 
—Sentence--Previous convict—Enhanced punishinent, 
principles governing. 

There is no hard and fast rule thata sentence of 
two years’ rigorous imprisonment must be passed in 
all cattle and boat theft cases, without regard to 
the value and utility of the stolen property, the 
youth of the accused, his previous character, or 
any other circumstauces that may justly he taken 
into consideration in passing sentence. Each case 
should be considered on its merits, and, if extennating 
circumstances appear to exist, the sentence shouid 
be modified accordingly, A sentence should never 
be heavier than is unecessary to deter the criminal 
from committing the offence again. [p. 847, col. 2; p. 
848, col. 1.] 

In the case of mon with previous convictions, 
tegard should be had to their career and to the 
time that has elapsed between the convictions passed 
upon them. Sections 76, Indian Penal Code, and 
22!, Criminal Procedure Code, were not intended 
for the purpose of automatically enhancing by a 
kind of geometrical progression the sentence to be 
passed after a previous conviction. The reason for 
passing a more scvere sentence in the case of a 
criminal with a previous conviction is primarily to 
protect society from the predations and offences 
committed by an habitual rogue, who has shown no 
signs of repentance. A Magistrate or Judge should 
make some enquiry into the repute and antecedent 
behaviour of a man whom he proposes to sentence 
severely, [p. 848, col, 1.] 
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JUDGMENT,—The appellants have been 
rightly convicted of the theft of a buukdu 
boat, worth Rs. 8, on the 2nd August, and 
another similar boat, worth Rs. 15, on the 
12th August, 

Nga Po Gyein, who had a previous con. 
vistion proved against him, was sentenced 
to two consecutive terms of three and a 
half years’ rigorous imprisonment or to 
seven years in all, whilst Po Tin who has 
no previous convictions was sentenced to 
consecutive sentences of two years’ rigorous 
imprisonment, or to four yearsin all, The 
sentence passed on Po Tin for the theft 
of two boats of little value is an example 
of that want of discrimination and thought 
that is shown in some of the sentences 
passed in these cases. The Magistrate 
probably had in mind the ruling of Queen- 
Empress v. Nga San (1) in which Aston, J. ©., 
said: The reason why boat thefts and 
cattle thefts call ordinarily for a sentence 
of two years’ imprisonment is two-fold, 
They forthe most part are committed by 
professional thieves, or by persons ready to 
join the ranks of professional thieves, and 
the injury inflicted on the owner is not 
measured by the intrinsic value of the 
property stolen, but is usually far beyond 
that value when the owners are deprived 
of their means of livelihood by the loss 
of their cattle or boats,” 

The proper sentence to be passed in 
cattle theft cases was again considered in 
Queen-Hmpress v. Nga Ni and Nga Shwe Pi 
(2) in which Birks, J. C., said that where 
there are no extenuating circumstances, a 
sentence of two years’ rigorous imprison- 
ment is not unsuitable. These pronounce. 
ments have unfortunately been sometimes 
interpreted as laying down a hard and fast 
rule that a sentence of two years’ rigorous 
imprisonment must be passed in all cattle 
and boat theft cases, without regard to 
the value and utility of the stolen pro- 
perty, the youth of the accused, his previous 
character, or any other circumstances that 
may justly be taken into consideration in 
passing sentence. When Mr. Aston spoke 
of cattle thefts being committed for the 
most part by professional thieves, he was 
probably thinking of the type prevalent in 
India, whereas in Burma many of the 


thefts are committed by young m 
(1) P. J. L. B. 198. young men who 
(2) P.J. L. B, 563. 
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are tempted to steal either by the careless 
way in which cattle are tended, or by 
motives of bravado. It ig undesirable to 
send young men to jail if they can be 
suitably punished otherwise, and in many 
eases I think that a whipping would be 
a more appropriate sentence than imprison- 
ment. Hach case should be considered on 
its merits, and, if extenuating circumstances 
appear to exist, the sentence should be 
modified accordingly. A sentence should 
never be heavier than is necessary to deter 
the criminal from committing the offence 
again. In the case of men with previous 
convictions regard should be had to their 
sareer and to the time that has elapsed 
between the convictions passed upon them. 
Sections 75, Indian Penal Code, and 221, 
Criminal Prosedure Code, were not intended 
for the purpose of automatically enhancing 
by a kind of geometrical progression the 
sentence to be passed after a previous 
conviction. The reason for passing a more 
severe sentence in the case of a criminal 
with a previous conviction is primarily to 
protect society from the predations and 
offences committed by an habitual rogue, 
who has shown no signs of repentance. 
Bat there is a large number of men who 
commit offences more than onse, but do 
not seek to live by crime. These seem to 
me to stand on a different footing from the 
professional criminal. On the other hand, 
a man may have few if any previous goun- 
vistions and may yet be a dangerous oriminal 
whose powers of mischief need curtailment 
by a long sentence. I think that a Magistrate 
or Judgeshould make some enquiry into the 
repute and antecedent behaviourof a man 
whom he proposes to sentence severely. 
This could be done after the evidence has 
been heard and the Court has some toa 
decision abont his guilf. The Police Officer 
in charge of the station within the jurisdis- 
tion of which the prisoner resides, or the 
headman of the village would be able to 
supply the necessary information 

Po Nyein must have had previous con- 
victions before the one now set out against 
him, as he was sentenced to four years 
under section 879. He was released from 
jailin 1915,and has again committed two 
thefts in August 1917. His appeal is dis- 
missed. The boats stolen by Po Tin were 
not of much value, butas it is in evidence 


* 
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that the countryside near the landing place 
from which they were removed, is one 
vast sheet of water, the thefts probably 
caused great inconvenience, if not loss to the 
owners. His sentence is reduced to one 
of six months’ rigorous imprisonment on 
each charge to run consecutively. 
Sentence reduced. 
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PATNA HIGH COURT, 

Oriminat Revision No, 29 or 1918, 
February 11, 1918. 
Present:—Mr, Justice Roe and Mr. Justice 

‘ Jwala Prasad. 
JIBLAL MAHTO—Pastitioner 
VETSUS 
EMPEROR—Oprosire Parry. 

Criminal Procedure Code (Act V of 1898), s. 145— 
Dispute regarding right to tap tree—Jurisdiction, 

The right to tap a tree is a question which mayebe 
the subject of proceedings under section 145, Crimi. 
nal Procedure Code. 

Where on a Police report that there was an 
apprehension of a breach of the peace regarding 
the right to tap a tree, the Magistrate initiated pro- 
ceedings undor section 146 of the Criminal Procedure 
Code and directed that a passage may be left in a 
wall which was being built by the second party to en. 
able the first party to tap the tree, the only way to 
cut the tree lying over the wall: 

Held, that the order of the Magistrate was entirley 
without jurisdiction, 

Criminal Revision against an order of the 
Sub Divisional Magistrate, Bihar, dated the 
1&th December 1917. 

Mr, Khurshed Hasnain, for the Petitioner. 

Mr, Indu Bhusin Biswas, for the Opposite 
Party. 

JUDGMENT.—We have no doubt at 
all that the right to tap a tree is a 
question which may be the subject of 
proceedings under section 145. That part 
of the Magistrate’s order which direots 
that a passage should be left for the 
purpose of such tapping seems to us to 
be entirely without jurisdiction. There ig 
no evidence on the record, so far as we 
ean see, that the only way to cut this tree lies 
over the wall which is being built. But even 
if this were so, we should doubt whether the 
matter could be settled otherwise than by an 
injunction from the Vivil Court We, there- 
fore, set aside the latter portion of the order 
of the leirned Magistrate. The order 
declaring the tree to bein the poss@ssion of 
the first party should not be disturbed. 

Order modified, 
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OUDH JUDICIAL COMMISSIONER'S - 
COURT. 
Sseconp Civiu APeBAL No. 181 or 1917, 
_ Desember 21, 1917, 

Present: —Mr. Lindsay, J.C. 
KHUNNU SINGH AND ANOTHER—- 
Dprenpants—~-APPELLANTS 
versus 
Musammoat ABBAS BANDI BIBI axp 
ANOTHER— PLaINTIFFS— RESPONDENTS 

Landlord and tenant—Under-proprietary right, proof 
of—Sir,; land held as, effect of—Res judicata—Proprie- 
tary title, question of, decision as to—Mortgagee, decision 
against, whether binding on mortgagor. 

While there can be no doubt that under-pro- 
prietary rights may be acquired by long adverse 
possession extending over the necessary period, it 
isat the same time necessary that a person who 
claims to have acquired a title in this way, must 
give definite evidence to show that he asserted an 
under-proprietary title. [p. 852, col. 1.] 

Where it was found that certain persons had 
esgaped ejectment on the ground that they had been 
holding their landas sirandthat they had been 
described as sirdars in the receipts for rent given to 
them by the landlord: 

Held, that onthe above finding they could not 
aaa to be under-proprietors of the sir land, [p. 852, 
Coil, 1. 

A debok obtained against the mortgagee alone 
in respect of a question as to proprietary title is 
not binding on the mortgagor. [p. 853, col. 2.) 

Sheikh Muhammad Alam v. Raghbir Singh, 9 0.C. 
33, explained. 

Appeal from the decree of the District 
Judge, Fyzabad, dated the 24th February 
1917, reversing that of the Additional Sub- 
ordinate Judge, Fyzabad, dated the 18th 
Ostober 1916. 

Mr. A. P. Sen, for the Appellants. 

The Hon’ble Pandit Gokaran Nath Misra 
and Mr. Niamaét Ullah, for the Respondents. 

JUDGMENT.—The suit ont of which this 

appeal has arisen was brought by two plaintiffs 
Musammat Abbas Bandi and Musammat Kasim 
Bandi, who are the owners of a taluga named 
Samanpur. The defendants, who are the appel- 
lants here, were Khunnn Singh and Musam- 
mat -‘Phulpati, widow of one Atbal. Singh. 
The plaintiffs came'into Court asking for 
-a deelaration ‘that the defendants had no 
-‘Zemindari ‘rights, ‘superior or inferior, in 
‘gertain ‘larids which were specified -in ‘the 
‘plaint and the area‘of which is described 
‘as ‘being 14 bigkas odd. The cause ‘of 
action -upon which the svit was based 
-was-that in ejectment proceedings ‘taken 
by -the Slaintifis in a Rent Court in respect of 
‘the plots in-suit the defendants had set up 
their case that 'they were under-proprietors. 
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The defendants’ case was that they were 
under-proprietors of the lands in suit. They 
alleged that they were old Zemindars of 
in which the 
property in ‘dispute is situated, and they 
claimed that grants of “sir and saer” had 
been made to them by the previous 
tulugdars. The written statement filed by 
the defendants contained a history of certain 
claims and litigation between the taluqdars 
and the defendants with respect to these lands 


-and it was claimed that even if a grant of 


under-proprietary rights inthe lands in suit 
had not been established, the defendants had, 
by adverse possession, acquired a good title. 

The Court of firstinstance dismissed the 
suit, being of opinion that the defendants 
had established an wunder-proprietary title 
by prescription. The lower Appellate Court 
has reversed the decree of the first Court 
and decreed the plaintiffs’ claim. 

Now the defendants some in second 
appeal and it has been argued on their 
behalf that their claim to under-proprietary 
rights in the lands in question was estab. 
lished. The first question which has been 
argued here is the question of adverse 
possessicn. The learned Counsel for the 
appellants contends that the decision of 
the Court below in this matter was errone- 
ous. It may be as well to state here 
that it is now conceded that the defend- 
ants have not been able to establish any 
proof of a grant of under-proprietary 
rights in the lands in suit. Two dosu- 
ments were produced in the Court below, 
Exhibits A 15 and A 16, which were 
relied upon for the purpose of establish- 
ing a grant of these rights. As the 
learned Judge has correctly observed, 
əyən if these documents were proved to 
be genuine documents and even if it 
could be supposed’ that they purport to con- 
fer under-proprietary rights, neverthe- 
less there is nothing in them.to show that 
the lands to which they refer are the lands 
with which we are now concerned in this 
litigation. I may observe that there is evi- 
dence on the record that these documents 
were produced before a Settlement Court in 
the year 1878 and that on the strength of 
them under-proprietary rights were decreed 
with regard to certain lands situated in the 
village of Abbaspur. But Mr. Sen has Had 
to admit that in those proceedings no claim 


N 
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was made in respect of the lands with which 
we are now concerned, and consequently 
there is no reason to suppose that this decree 
passed in the year 1878 conferred any under- 
proprietary rights regarding the lands now in 
question, 

To come to the point of adverse possession, 
it appears that in the year 1873 one Malik 
Hidayet Khan who was the talugdar at that 
time issued notices of ejectment to Gopal Singh 
and others. Gopal Singh, it is said, was 
the brother of the present defendant-appel- 
lant Khunru Singh. The persons to whom 
these notices were issued brought a suit in 
the Rent Court to contest the notices and 
it is admitted that the notices were set 
aside. Unfortcnately all the record relating 
to this litigation in the Rent Court in the 
year 1573 Las been destroyed and consequent- 
ly we are not in a position at the present 
day to say on what grounds the notices were 
contested, All we have is that the notices 
were set aside by the Tahsildar in whose 


. Court the suit was brought. In the year 1878 


the talugdar mortgaged his estate with pos- 
session to two persons, Lachman Prasad and 


‘Narotam Das, ard these two mortgagees in 


the year 1:86 issued notices of ejectment 
against the present defendant Khunnu Singh 
and Atbal Singh, who is now represented 
by the second defendant Musammat Phulpati 
who is his widow. Those notices were can- 
celled on a suit being brought to contest 
them by Khunnu Singh and Atbal Singh, 
Following on this there was a litigation in 
the Civil Court between these mortgagees 
and Khunnu Singh and Atbal Singh in tke 
year 1888, We have it that a snit was 
filed by the mortgagees in the Court of the 
Subordinate Judge of Fyzabad in which a 


‘decree for ejectment of Khunnu Singh and 


Atbal Singh was asked for, _ 

Pausing here, I may say that I am unable 
to understand bow a suit of this kind was 
entertained by a Civil Court. The allegations 
in the plaint, a copy of whichis Exhibit 


A8, indicate that the mortgagees asked for 


the ejectment of Khunnu Singh and Atbal 


Singh, alleging them to be mere tenants. 


I have always understood that a suit for 
the ejectment of a tenant lay only in the 
Rent Court. 

However that may be, a defence was put 
forward by Khunon Singh and Atbal Singh 
and the suit of the mortgagees was dismissed 
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by the Subordinate Judge. A copy of his 
judgment is Exhibit All. The mortgagees 
went in appeal to the District Judge, who 
affirmed the deeree of the Court below. 
This litigation in the Civil Court bas been 
strongly relied upon by the defendants- 
appellants here in two ways. In the first 
place, certain statements contained in the 
judgments are appealed to forthe purpose 
of showing that long before 1888, and in 
fact since the year 1273, the persons who 
were in possession of the lands now in question 
were setting up a claim to under-proprietary 
rights. Further it has been argued here, 
as it was in the Court below, that the 
decision of the Subordinate Judge, which was 
affirmed in appeal by the District Judge, 
operates as res judicuta and prevents 
the present plaintiffs from asking the 
Court to declare that these defendants 
have no proprietary or under-proprietary 
rights, There was some discussion in 
the Court below, and there has been some 
discussion here, regarding the admissibility 
of the judgments of the Subordinate Judge, 
and the learned District Judge forthe purpose 
of showing what sort of case had been set 
up in the Rent Court in the year 1873 by 
Gopal Singh. Even, however, if I assume 
in favour of the appellants that resort can 
be had to these judgments for the purpose 
of showing what were the pleas raised in 
the ejectment proceedings in 1873, it seems 
to me that they throw no light on the 
subject. It is well understood that a per- 
son tc whom a notice of ejectment has 
been issued may contest the notice on a 
variety of grounds, He may, for example, plead 
that he is not an ordinary tenant and cannot, 
therefore, be ejected by notice. He may urge 
irregularities in the frame of, or in the 
manner of issuing, the notice and other 
grounds, any of which being established 
would lead to the notice being set aside. 
Turning to the written statement which 
was filed in the civil suit in the year 
1888 and reading it along with the plaint, 
@ copy of which is Exhibit A 8, it seems 
that it was alleged in this suit brought 
by the mortgagees that in the year 1878 
Gopal Singh had got the ejectment notices 
set aside on a plea that the land was his 
sir land. This allegation was adneitted in 
the written statement, Exhibit A 9, filed 
by Khunnu Singh and Atbal Singh. They 
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alleged in the second paragraph of their 
further pleas that they were old Zemindars 
of Bahadurpur and that the lands in 
question were their sir lands ever since 
the time of native rule. At the most, 
therefore, all that we can say is that if 
we accept these statements as indicating 
the ground upon which the notice of 
ejectment was contested in the year 1873, 
a plea was raised that the lands in res- 
pect of which the notices were issued 
were sir lands. Now a man who sets up 
sir rights does not necessarily claim under- 
proprietary rights, for under section 5 of 
the Oudh Rent Act the person who is in 
possession of sir land under certain cirsum- 
stances is deemed to be not an under- 
proprietor but an occupancy tenant; and it 
is also clear from the provisions of the 
Rent Act that an occupancy tenant cannot 
be ejected by an issue of notice. It seems 
to me, therefore, to be impossible to say 
definitely on this evidence, if it is admis- 
sible, that in the year 1873 the ejectment 
notice was contested by Gopal Singh on 
the ground that he was an under- proprietor. 
Coming to the judgment of the Sub. 
ordinate Judge, it appears to me that it 
does not help the case of the appellants 
very much. The first issue which the 
Subordinate Judge framed was whether 
the suit for possession brought by the 
mortgagees was or was not barred by 
limitation. The second issue was whether the 
Jands in suit were the defendants’ sir lands. 
With regard to the first issue the Suh- 
ordinate Judge referred to the fact that a 
notice of ejectment had been issued against 
Gopal Singh in respect of these lands and 
that the notice was sancelled on the 5th 
of June 1873 by order of the Tahsildar. 
The Subordinate Judge proceeds to observe 
that it was clear to him thatthe defendants’ 
adverse possession commenced from the 
date of the cancellation of the notice. 
What is meant by this observation is not 
at all clear to me. I do not know what 
case of adverse possession in the ordinary 
sense could have been set up in the 
Rent Court. There is certainly nothing 
in the judgment to show that the Sub- 
ordinate Judge had before him any evidence 
which would indicate that under-proprietary 


rights were claimed in the ejectment proceed- 


ings in the year 1273, 
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As regards the second issue the Sub- 
ordinate Judge held that the lands were 
the defendants’ sir and that they had been in 
possession of them as such for a long 
time. That finding, , however, does not 
amount to a decision that Khunnu Singh 
and Atbal Singh were under-proprietors of 
the plots in question. The lands may have 
been their str lands and yet under seation 5 
of the QOudh Rent Act they may have 
been nothing more than occupancy tenants. 


Turning now to Hxhibit All, which is 
4 copy of the judgment in appeal, here 
again we are left in the dark regarding 
what pleas were taken in the Rent Court 
litigation of the year 1873. The learned 
Judge observes that it is quite clear that 
in those proceedings the defendants’ 
predecessor Gopal Singh set up an adverse 
title. The Judge, however, does not indicate 
what the nature of this adverse title was. 
He proceeds to remark that the defendants 
“had been in possession ever since and not 
as tenants.” This remark: too does not 
convey much, It may mean that they 
were not in possession as mere tenants as 
was the case alleged? in the plaint, but 
were in possession as tenants with ocou- 
pancy rights. As for the statement in the 
judgment, that the defendants had gained 
title by adverse possession, all that need be 
observed is that the.natire of the title is 
not revealed by anything coutained in this 
judgment. It may, for all I know, have 
been the opinion of the Court that the 
lessees were not entitled to eject these 
defendants, if it could be shown that they 
had any higher rights than those of 
ordinary tenants. Altogether it appears 
to me that the lower Appellate Court was 
quite right in holding that these proceed- 
ings in the year 1888 and the following 
years do not indicate with any certainty 
that a claim for wunder-proprietary rights 
in respect of these lands had been put for- 
ward in the year 1873. 


It is admitted that after this litigation, 
which was determined by the appellate 
judgment of the District Judge of Fyzabad 
on the 23rd of September 1890, Khunnu 
Singh and Atbal Singh got their names 
recorded in the register of under-proprietors 
and it seems that their names have been 
recorded there ever since. 
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` To turn now to the plaintiffs: they re- 
‘deemed the mortgage executed in favour 
‘of Lashhman Prasad and Narotam Das in 
‘the year 1908, and great stress has been 
laid by the learned Counsel for the 
appellants on the fact that since this 
time the plaintiffs have been taking rents 
‘from the defendants and giving them 
receipts in which they are described as 


sirdars. This evidence is, of course, avail- 
able to the defendants as againts the 
plaintiffs, but I cannot agree with the 


value which has been put upon if by the 
lower Appellate Court. The learned Judge 
observes that at the best they are records 
of admissions made— admissions which are 
not sonclusive and which, as the Judge 
says, have not been proved to be in 
accordance with fact. I would hardly go 
so far as to say this, besause it may be 
that these lands now in dispute are the 
str lands of tbe defendants, that is to say, 
lands in which they hold a right of oc- 
cupancy under the provisions of section 5 
of the Ondh Rent Act. I am not, however, 
prepared to hold in the appellants’ favour 
that a desoription of them as sztrdars” 
necessarily means that it was admitted that 
they were under-proprietors; and in any 
case it cannot be pleaded, as it was 
pleaded in the Courts below, that by 
granting these receipts the plaintiffs were 
estopped in the present proceedings from 
denying that the defendants are under- 
proprietors. While there can be no doubt 
that under-proprietary rights may be 
acquired by long adverse possession extend- 
ing over the necessary period, it is at 
the same time to be observed that a 
person who claims to have acquired a 
title in this way must give definite evidence 
to show that he asserted an under-pro- 
prietary title; and I agree with the learned 
Judge of the. Court below in thinking 
that no definite proof of this fast is 
forthcoming in the present oase. This, I 
think, is all that is necessary to say with 
reference ‘to the‘ question of adverse 
possession. While it may be that Gopal 
Singh and after him Khunnu Singh and 
-Atbal ‘Singh managed to escape ejectment 
‘by ~ notice, it has not been established 
“that they achieved that end by putting 
forward a definite plea that they were 
yoder-proprietors and not tenants. 
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The next question is with regard to th® 
legal effect of the judgments which were 
delivered in the litigation which took 
place in the years 1888 and 1890. It 
has been argued before me that the judg- 
ments of the Courts, that is to say of the 
Subordinate Judge and of the District 
Judge, operate as res juaicata against the 
present plaintiffs. The case for the appel- 
lants is put in this way. It is said that 
when the mortgage with possession was 
given to Lachhman Prasad and Narotam 
Das the mortgagor assigned to them all 
powers of ejecting tenants, and consequently 
it is claimed that to this extent at least 
the mortgagees in the suit which was 
brought in the year 1888 were fully 
representing the estate of the mortgagor 
and consequently the mortgagor is bound 
by the decision. A plea of a nature 
similar to this was put forward in a case 
which is reported as Sosht Bhusun Guha 
v. Gogan Chunder Shaha (1). There the 
argument was that a judgment obtained 
against a mortgagor bound the mortgagee 
on the grcund that the interest of the 
mortgagee was sufficiently represented by 
the mortgagor, so that a judgment which 
bound the latter ought to be binding on 
the former. It was contended that this 
view of the law was based upon principles 
of justice and expediency. Dealing with 
this argument, their Lordships make certain 
observations at page 371 of the report to 
which I now refer. They mentioned 
several cases in which if had been held 
expressly that the mortgagee was not bound 
by a decree passed against the mortgagor 
after the date of the mortgage. They 
then go on to say that the reasons urged 
on behalf of the appellants were not 
sufficient to induce the Court to dissent 
from the view which had been taken in 
the cases referred to. Their Lordships 
observe that the general rule is that a 
judgment inter partes binds only the 
parties and persons deriving title from 
them subsequent to the date of the judg- 
ment. There were, it was observed, many 
exceptions to this rule which were based 
upon grounds of justice and expediensy, 
as for example, the cases in which judg- 
ments against a “Hindu widow or a 


(1) 22 0. 364; 11 Ind. Deo. (N. s.) 244, 
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Shebait” were held to be binding on the 
reversioner or the succeeding Shebait;. or 
again cases in which by reason of express 
legislation decrees for rent against registered 
tenants were held to be binding on un- 
registered transferees of tenures; but their 
Lordships observe that the case before 
them did not fall under any of these 
descriptions. “A Hindu widow or a Shebait 
must be held to represent the estate 
completely, as otherwise there can be no 
one to represent such’ an estate. But the 
same thing cannot be said of the pro- 
prietor of an estate after he has mortgaged 
it. The mortgagee can always be ascer- 
tained; very often his interest in the estate 
may be much greater than that left in 
the mortgagor, and sometimes, as in the 
pregent case, where after a decree it was 
no part of the mortgagor’s interest to 
protect the encumbrance, the interests of 
the two are not identical. While on tha 
one hand to one who is anxious to acquire 
a safe title by ves gudicata the inconveni- 
ence in including the mortgagee as a party 
defendant is not very great, on the other 
hand the injustice of binding the mortgagee 
by a decree to which he was not party 
must be very considerable. The balance 
of justiceand expediency is, in our opinion, 
decidedly in favour of the view taken by the 
Court below.” 

In the same way it appears to me that 
if is not possible to argue that a decree which 
binds a mortgagee is binding upon the 
mortgagor who is no party to the suit, 
The general principle is that a judgment 
inter partes binds only the parties and 
persons deriving titla from them subsequent 
to the date of the judgment. I em not 
prepared to accept the view that a mort- 
gagor who, after a decree has been passed 
in proceedings to which the mortgagee was 
a party, redeems the mortgagee. is a 
person who derives title from the mort- 
gagee subsequent to the date of‘the judg- 
ment. In other words, to use the language 
of section 11 of the Code. of Civil Pro- 
cedure, the mortgagor is not a person 
who claims under the mortgagee. It is 
well established, I think, and I need 
hardly cife any authority for the proposition, 
that while a lessee claims under his lessor 
and his sucsessors-in-intere:t, the lessor 
cannot be said to, claim under the lessee; 
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and consequently he cannot be estopped by 
any decision obtained against the lessee. 
I need , only refer for authority on this 
point to a Full Bench decision of the 


Caleutta High Court reported as Brojo 


Behari Matter vy. Kedar Nath Mcozumdar (2). 
Further it is to be observed that the 
mortgagor, although he makes a mortgage 


even with possession, does not cease to be. 


the proprietor of his property and con- 
sequently in a sase like this, where the 
claim put forward orn behalf of the defend- 
ants is of a proprietary nature and 
constitutes an attack upon the proprietary 
right of the talugdar who was the mort- 
gagor, it could not, I think, be held that 
any decision given in a suit between the 
present defendants and the mortgagees 
would be binding on the mortgagor, the 
reason being that in the earlier suit the 
mortgagees did not represent the proprietary 
right of the mortgagor. The learned Counsel 
for the appellants has drawn my attention 
to an observation to be found in the case 


reported as Sheikh Muhammad Alam v. 


Raghbir Singh (3). At page 34 of the 
report Mr. Chamier is quoted as having 
observed that a mortgagee may represent 
his mortgagor in suits fairly conducted for 
the ejectment of trespassers but the mort- 
gagor vannot be bound by the dismissal 
of such a suit in consequence of the 
mortgagee’s failure to prosecute the suit. 
The case before Mr. Chamier was one 
in which the mortgagee of a village had 
let some waste land to A. to have it 
reclaimed and brought under cultivation. 


The defendants interfered with A and. 
the mortgagee brought a suit for. 
possession in which the mortgagor 


was impleaded asa defendant, 
dismissed because the mortgagee failed to 
put. in an appearance, Subsequently the 


mortgagor brought a suit for possession of’ 


the waste land against the defendants. It 
was held that the decision in the former 
suit did not render the question res judicata, 


The remarks of Mr. Chamier ab“ page 34. 


of the report appear tome to be obtter, and 
I can hardly think that his remarks amount 


to the enunciation of any general principle + 
of law that a decision against the mortgagee ' 


(2) 12 0. 580; 6 Ind, Dec. (x. 8.) 394, 
(3) 9 Q. C. 33. 


The suit was ` 
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binds the mortgagor. It is possible that 
there may be cases in which it could be 
held, consistently with the principle of the 
doctrine of res judicata, that the mortgagor 
was bound. But for the reasons which I 
have given I am satisfied that in the oase 
now before me it cannot be maintained 
that the decisions of the Civil Courts in the 
year 1888 and again in 1890 are binding 
upon the present plaintiffs. T hold, therefore, 
that it is not possible for the defendants- 
appellants to plead that the matter now in 
question between themselves and the plaintiffs 
has been decided finally so as to estop the 
plaintiffs from putting up their present claim. 

I may refer here to another point which 
was argued in connection with this litigation 
of the years 1888 and 1890. The learned 
District Jndge has observed in connection 
with the argument relating to the question 
of adverse possession that there was no 
evidence on the record to show that any 
adverse title, which was set up in this civil 
litigation, was ever brought to the notice of 
the present plaintiffs and consequently he 
was of opinion, and I think rightly, that 
nothing in these proceedings could belp the 
defendants for the purpose of proving that 
they had established an adverse title by 
prescription against the present plaintiffs, 

I have furtherto remark upon one point 
upon which some considerable stress was laid 
by the learned District Judge. It has been 
made clear that in the present suit Khunnu 
Singh has been relying upon assertions of 
adverse title made in the year 1873 by his 
brother Gopal Singh. When Khunnu Singh 
was being cross‘examined in the Court of 
firat instance, he stated as follows; — Except 
myself and Musanmat Phulpati no other 
person has a share in it (the land). Gopal’s 
sons have no share in it. Gopal had also 
relinguished it in my favour in his lifetime, 
whether by his own will or through forse of 
me (zabardastd se). I would say that it was 
my zabardasitt that he gave up possession. 
1 took possession after he obtained a sir 
decree in 1875.” The learned Judge points 
out that in the face of this statement it 
was not open to Khunnu Singh to take 
advantage of Gopal Singh's success in the 
ligigation in the Rent Court of 1878, because 
on his own showing he is not the repre- 
sentative-in interest of Gopal Singh whom 
he says he ousted from possession. It has been 
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argued here that this statement was made 
by Khunnu Singh mistakenly or by reason 
of some confusion. That, however, is not 2 
matter which I san consider here in second 
appeal. lt was certainly open to the learned 
Judge to make use of any statement of this 
kind made by Khunnu Singh when he was 
being examined asa witness and to use it 
as evidence in support of his conclusion 
that Khunnu Singh is not the legal repre- 
sentative of Gopal Singh and that he has 
not acquired title by continuous adverse 
possession. 

I have now dealt with all the points which 
were raised in the memorandum of appeal 
and which were argued before me. Ground 
No. 5 of the memorandum was not pressed. 
With reference to what is stated in ground 
No. 6 of the memorandum of appeal, in 
which it is said that a judgment of the 
first Additional Judicial Commissioner in 
Second Civil Appeal No. 224 of 1913 lays 
down too broad a rule of law, it is neces- 
sary to say that that was a case in which 
Mr. Stuart held that a deoree obtained 
against a mortgagee would not bind the 
mortgagor. It is true, as has been argued, 
that Mr. Stuart gives no reasons for his 
decision, but I have dealt sufficiently with 
this point inan earlier portion of the judg- 
ment and I think thatthe general principle 
laid down by Mr. Stuartis a correct one, 
The result, therefore, is that the defendants- 
appellants failed in my opinion to adduce 
satisfactory proof that they are under-pro- 
prietors of the plots in suit. The appeal fails 
and is dismissed with costs. 

Appeal dismissed. 





NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 
SEGOND Crvin Arrea No. 435 op 1904. 
April 17, 1905, 
Preseni:—Sir Henry Drake-Broskman, Kt. 
A, Jd. ©. 
FAKIRA AND otusrs— Drrenpants— 
APPELLANTS 
versus 
TULSIRAM AND OTHERS— PLAINTIFES—- 
AND JAGANNATH AND ANOTÊER 
— DERANDANIS 
— RESPONDENTS. 
Registration dct (XVI of 1908), s. 17 (c)—Receine 
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for possession of land allotted in partition already efect- 
ed, whether requires registration—Partition, whether 
requires to bein writing. 

The law does uot require writing to complete a 
partition which has already heen effected by 
Panchas. 


Gyannessa v. Mobarakannessa, 26 C, 210; 2 C. W, N, 
91; 13 Ind. Dec. (xN. s.) 142, followed. 

A document, which is in terms merely a receipt for 
possession of some land allotted to one of the parties 
ina partition which has already been effected by 
Panchas, is not compulsorily registrable under 
section 17 (c) of the Registration Act, 


Appeal from the decree of the Court of the 
District Judge, Chhindwara, dated the 19th 
August 1904. 

Mr. J. O. Mitra, for the Appellants. 

Mr. M. B. Dadabhoy, for the Respondents. 

JUDGMENT.—The lower Appellate 
Court seems in this case to have taken an 
entirely wrong view as to the nature of 
the dosument Exhibit D 1. It was in 
terms merely a receipt for possession of 
certain sir and khudkasht land, which had 
first been allotted by Panchas to an 8-annas 
share of which Fakira, Gadi and Tukaram, 
the present appellants, are owners. The 
plaintiffs never alleged in the first Court 
that the document represented anything 
more than a receipt. It is certainly not 
a gift; for the executants do not in terms 
transfer anything to anybody, while an 
arrangement by way of partition can 
never be regarded as toany extent without 
consideration: each party gives up some- 
thing and relinquishes something, and 
these things form the sonsideration for 
each other. Nor is there any exchange, 
the reason being that no transfer purports 
to be effected. The partition between the 
parties had already been effected by Pancshas 
invited for the purpose and the law does not 
reqaire writing to complete such a trans- 
action. Sse Gyannessa v. Mobarakannessa (1). 
I would distinguish the Full Bench decision 
of the Madras High Court in the Stamp 
Reference reported as Reference under Stamp 
Act, section 46 (2), on the ground that 
there the oo-sharera effected a partition 
themselves by lottery and that each co-sharer 
executed a document setting out his share. 
In the present case it was unmistakably 
the action of the Panchas which effected 
a partigion. That the instrument, though 


142. 
(2) 15 M. 164; 5 Ind. Dec, (N. s.) 463 (F, B) 
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in terms a receipt, was not intended to 
be more than a memorandum for the 
benefit of the executants themselves seems 
clear from the fact that they retained 
possession of it. For this reason I hold 
that section 17 (c) of the Registration Act 
has no application. 

The decree of the lower Appellate Court 
allowing the first appeal by Jharia and 
dismissing that of Fakira are set aside, 
and the case is remanded to that Court 
with directions to re-admit both appeals 
under their original numbers on the register 
and to determine them afresh on the 
merits. The usual certificate for refund of 
Court-fees is granted: other costs insurred 
in this Court will follow the event. 

Case remanded. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 

First Rent Appeat No, 9 or 1917. 
May 9, 1917. 
FPresent:—Pandit Kanhaiya Lal, A. J. C. 
Bhaiya SHEORAJ SINGH— DEFENDANT 
— APPELLANT 
VErsus 


Kunwar SRIPRAKASH SINGH— 
PLAINTIKP —RESPON DENT. 

Oudh Rent Act (XXII of 1886), s8. 52, 141—Grant 
for maintenance, interpretation of— Tenant under special 
agreement-—Interest on arrears of rent, 

Defendant held a village for his maintenance 
under a igrant from the Talugqdar on condition (1) 
that he paid the revenue assessed on the same 
and 15 per cent, malikana and 7 percent sawai to the 
Talugdar, (2) that the grant was resumable if the 
grantee failed to maintain the members of his family, 
and (3) that while the grant was hereditary the 
grantee was debarred from selling or mortgaging the 
village: 

Held, that the grantee was a tenant holding under 
special agreement within the meaning of section 52 
of the Oudh Rent Act and was, therefore, liable to 
pay interest onthe arrears ofrent due from him 
under section 141 of that Act. [p. 856, col. 1.] 


Appeal from the decree ofthe Deputy Com- 
missioner, Kheri, dated the 17th November 
1916. 

Pandit Kailash Nath Chak, for the Appel- 
lant. j 

Babu Biskeshwar Nath Srivastava, for the 
Respondent, 
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- JUDGMENT .—The plaintiff.respondent is 
the present proprietor of the Mallanpur 
Estate. The defendant-appellant represents 
one of the junior branches of the family 
of the former proprietors of that estate. 
It appears that six villages were granted by 
the ancestor of the plaintiff to the. ancestor of 
the defendant for his maintenance, subject to 
the condition that he paid the revenne assessed 
on the same and 15 per sent. malckana 
and., 7 per cent. sawat tothe Talugdar, The 
terms of the grant are embodied in the 
wajtb-ul-arz of the villages granted, wherein 
it is stated that the grant shall be resum- 
able, if the. grantee fails to maintain the 
members of, his family, and that while the 
grant will be.hereditary, the grantee shall 
have no power. to sell or mortgage the 
villages granted. The present suit was 
filed by the plaintiff. for the recovery of 
the arrears of rent for 1322 and 1323 
Fasli in respect of some of those villages 
with interest thereon at 1 per sent. per 
mensem. The learned Collector decreed the 
claim. The. only. question for determin- 
ation in this appeal, is. whether the plaint- 
iff was.entitled to. claim, interest on the 
arrears and whether the. defendant was 
entitled to a set-off of Rs. 1;124-4-6, which he 
claims to have paid in excess to the plaintiff in 
1321 Fasli. It is clear from the terms of the 
grant thatthe defendant is not a transferee of 
a proprietary interest in the.villages in ques- 
tion, for the right conferred was not 
transferable. and the grant was resumable 
on , the. happening of.a,certain contingensy. 


‘It is also clear. that the defendant is not: 


an-.under-proprietor within the meaning of 


section 3, clause 8, of the Oudh Rent Act, 


(XXII.of 1886), because the.rights conferred 
by the grant were non-transferable. The 
items specified in the wajtb-ul-arz as being 
payable by the grantee represent the measure 


of the malizkana or rent payable by him. 


on account of the right he holds in the 
land, and in the absence of’ anything to 


show a limited proprietary grant, he must ` 


be deemed; to be.a tenant, holding, under 
a special agreement within the meaning 
of section 52 of the Ondh Rent Act, and, 
therefore, liable to pay interest under 
geotion. 141 of the said, Act. In regard to 
the set off claimed by the defendant, it 
appears that a decree was obtained by the 
plaintiff for 
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Fash against: the- defendant, in exeeution 
of which Rs. 1,124-4-6, whichhad actually 
been, paid by the. defendant, in.excess.in 
1321 Fasli, were. credited: and an. execution 
was taken out for the balance. This-faot 
was not disputed inthe Court below. The.. 
question of set-off, therefore, does. not. arise. 
The appeal accordingly-fails and. is dismissed. 
with costs, 
Appeal dismissed. 


NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 

First Civin. Appear No. 57 or 1917. 
November. 2, 1917. 
Present:—Sir.Henry Drake-Brockman, Kr., 
J.C, 

HUKUMCHAND aon or KANHATYALAL, 
PROPRIETOR UF THE FIRM KANHAIYA-.- 
LAL HUKUMCHAND—Prainrirr— 

APPELLANT 
VELSUS 
BENGAL NAGPUR RaILWAY 
COMPANY—Derenrpayt No, 3— 


RESPONDENT. 

Principal and agent—Fraud of agent, liability of 
principal for--Station Master issuing receipt for non. 
existent goods, whether acting within scope of his 
authoriy— Railway Company, lability of. 

A principal is Hable for the fraud of his agent 
acting within the scope of his authority, whether 
the fraud is committed for the benefit of the princi- 
pal or for the benefit of the agent. [p. 957, col. 2,3 

Lloyd v. Grace, Smith and Co., (1912) A. C. 716; 81 
L. J. K. B. 1140; 107 L. T. 681; 568. J. 7238; 28 T., L, 
R. 547, Sher Jan Khan v. Alimuddi, 84 Ind. Cas, 598; 
43 C. 611; 20 OC. W. N. 268; 23 O.L. J 226, followed. 

A railway employee, howover, cannot be said to 
act within the scope of his authority or in- the course 
of his employment when he treats as. brought for 
despatch that which is non-existent. [p. 856, col. 2.] 

A Station Master fraudulently issued a Railway 
receipt which purported to show that a certain cons 
signment of rice had been delivered at a certain 
station for despatch to another station, whereas no 
such consignment had been delivered for despatch 
at all; 

Heid,,that the Railway Company was not liable for 
the frand of the Station Master, inasmuch, as the 
latter conid not be said to have been acting within 
the scope of his authority or in the course of hig 
employment [p. 858, col. 2.] 

(Case-law discussed. ) 
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Appeal against ths judgment of the 
District Judge, Jubbulpore, dated the 23rd 
April 1917. 

Messrs. M, Gupta and V. Bose, for the 
Appellant. 

Mr. J. O. Ghosh, for the Respondent. 


JUDGMENT.—This is an appeal from a 
judgment and decree of the District Court, 
Jubbulpore, dismissing the plaintiff’s claim 
against the Bengal Nagpur Railway Com- 
pany while allowing it against the other 
defendants. 

The plaintiff works as a commission agent 
at Sangor and used to do business with the 
defendant Matru Lal, who dealt in grain in 
Burhar in the Rewah State. The defend- 
ant Kesho Vinayak was the Station Master 
at Rupond near Burhar on the Katni Bilas- 
pur branch of the Bengal Nagpur Railway, 
It has been found that in pursuance of a 
fraudulent conspiracy Kesho Vinayak 
delivered to Matru Lal two railway receipts 
whish together purported to show that 1,100 
bags of rice had been received at Rupond on 
the 16th February 1916 for consignment to 
Saugor. By means of these receipts Matru 
Lal obtained Rs. 8,873 from the plaintiff who 
eventually suffered a loss of Rs. 8,287, the 
rice never having been delivered at Rupond 
mach less conveyed to Saugor. Matru Lal 
and Kesho Vinayak are both in jail having 
been convisted of cheating and abetment of 
cheating respectively. 


It is common ground that as far back as 
1913 instructions were issued by the Railway 
Company to all Station Masters in the follow- 
ing terms:— 

“1, It has been brought to notice that 
certain stations are inthe habit of issuing 
railway receipts to consignors before the 
whole of a consignment has been received 
for despatch and also before waggons are 
available for loading. 

2. This practice is objectionable and can 
on no account be allowed. 

Station Masters and staff concerned must 
note that in future any cases of this nature 
brought to notice will be very severely taken 
up.” 

Under the rules of the Railway Company 
whén geods are brought toa station for 
despatch, they must be ascompanied by a 
consignment note from which a receipt 
eyentually givetito the consignor to enable 
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him to obtain delivery at destination is 
prepared. 

The claim as against .the Company was 
dismissed on two grounds, first, because the 
master was ccnsidered to be not liable for 
the result of his servant’s criminal act oom- 
mitted in contravention of orders and, 
secondly, because the plaintiff was regarded 
merely as Matru Lals agent and, therefore, 
unable to recover the sacks through him. 

In this Court the principal point pressed 
on behalf of the plaintiff is that the Station 
Master must be regarded as having acted 
inthe course of his employment as the 
Company’s agent for the general purpose 
of issuing railway receipts and that the Com- 
pany is, therefore, liable to make good the 
loss suffered by the plaintif. Special 
reliance is placed upon the decision of the 
House of Lords in Lloyd v. Grace, Smith 
and Oo. (1) and on Sher Jan Khan v. Alimuddi 
(2). The former case settles the doctrine 
that a principal is liable for the fraud of 
his agent acting within the sesope of his 
authority, whether the fraud is committed 
for the benefit of the prinsipal or for the 
benefit of the agent. It also overruled the 
dictum of Lord Davey in Ruber v. Great 
Fingall Consolidated Ltd, (8) to the effect that 
where an agent acte frandulently for his 
own illegal purposes, no representation by 
him relating to the matter will bind his 
employers, but did not in any way dissent 
from the general decision in that case. 

In the Calcutta case numerous authorities 
are quoted which support the proposition 
that the rule laid down by the House of 
Lords is based upon grounds of public policy, 
it being reasonable that where one of the 
two innocent persons must suffer from the 
wrongful act of a third person, the principal 
who has employed and retained a dishonest 
agent and has placed him in a position 
of trust and confidence should suffer for 
his misdeed rather than a stranger, 

A number of cases have been cited on behalf 
of the appellant, among which are the 
following:— 


i 


(1) (1912) A. C. 716; 81 L. J, K. B. 1140; 107 L. 
T., 531; 56 S, J. 723; 28 T. L. R, 547. 

(2) 34 Ind. Cas. 598; 43 O. 511; 20 0. W. N, 268; 83 
0. L. J. 225. l 

(3) (1906) A. C. 439 at p. 446; T3 L.J. K. B. 848. 
95 L, T. 214; 22 T. L. R. 712; 13 Manson 248, . ` 
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Great Western Railwoy v. Bunch (4), Pic- 
kering v. Busk (5), Limpus v. London General 
Omnibus Company (6) and Betts v. De Vitre {7}. 
In the first case arailway porter took charge 
of a passenger's luggage in contravention 
of orders to the contrary and the Oompany 
was held liable for the porter’s negligence 
which led to part of the luggage baing 
lost. The view taken seems to have been 
that so far‘as the passenger was concern- 
ed, the porter could not be regarded as 
having acted beyond the apparent scope of 
his authority. 

In Pickeritig v. Busk (5) it was held that 
the sale impeached could not be rescinded 
inasmuch as‘it was effected under an implied 
authority in that behalf. There the real 
purchaser of. hemp lying at a wharf had 
put the goods into the custody of a broker 
whose. common business it was to sell for 
others. concealing their names; the real 
purchaser not having limited the broker’s 
authority had conferred on him an implied 
authority to sell the hemp. 

In Limpus v. London General Omnibus 
Company (6) the driver of the defendants’ 
omnibus drove it across the road in front 
of a rival omnibus belonging to the plaintiffs, 
which was thereby overturned. The de- 
fendants had given instructions to their 
driver not to obstruct any omnibus, but they 
were held liable for the damage done on the 
finding that their driver acted in the course 
of bis service and in a manner which he 
considered advantageous to his employers. 
At the same time it was laid down that 
if the driver’s act had been one of his own done 
to effect a purpose of his own the defendants 
would not have been responsible. 

In Betts v. De Vitre (7) the Directors of 
the Company were held liable for the 
infringement of a patent in spite of the 
fact that the acts complained of were done 
by workmen employed by them but con- 
trary to their orders. Chelmsford, L. C., 
said:— 

“Now, I will assume that the orders not 


(4) (1888) 13 A. C. 31; 57 L. J. Q. B. 361; 58 L. T. 
128; 86 W. R. 785; 52 J. P. 147. ; 

(5) (1612) 18 BR. R. 384; 15 East 38; 104 E. R 758. 

(6) (1862) 130 R. R. 6il; 1 H. & C. 526; 32 L. J. 
Ex. +34; 9 Jur. (x, s.) 333; 7L, T (x. s.) 641; 11W. R. 
149; 158 E- R. 993. 

(7) (1868) 8 Ch. 429; 37 L. J. Ch. 325; 18 L. T. 
165; 16 W. R, 629; 6 N. R. 168. 
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to work in a particular manner were 
given, and that the disobedience to those 
orders was secret, although the evidence 
hardly warrants this conclusion. But 
granting all this to be the case, I should 
still hold that the Directors would be lable. 
A master is responsible for all the acts 
of his servant which are done in the 
execution of his duty. If a coachman 
drives his master’s sarriage where he is 
ordered to go, and by negligent driving 
does an injury, the master is responsible; 
but if he takes a oarriage without permis- 
sion, and employs it for his own purpose, 
he alone is answerable for any injurious 
consequences which arise during his use of 
if. The alleged infringement of the plaint- 
iff's patent took place in the’ Company’s 
works, and in the course of the performansa 
of the proper duties in which the workmen 
were engaged. Those who have the control 
of the working are responsible for the act 
of their subordinates, and it is nqt sufficient 
for them to order that the work shall be 
so done that no injury shall be oscasioned 
to any third person. That, of course, must 
be avoided whether orders to that effect 
are given or not; but the Wtreetors were 
bound to take care that their orders 
were obeyed; and if there wasa violation 
of them, whether openly or secretly, they 
are liable for the consequences.” 

In none of these oases am I able to find 
any authority for the proposition that the 
employer should be held liablein a case like 
the present. A Railway Company is no doubt 
concerned to deal with goods brought to its 
stations for despatch, but I am clearly of 
opinion that no employee can be said to act 
within the scope of hisauthority orinthecourse 
of his employment who treats as brought for 
despatch that which is non-existent. Direct 
anthority for this view is forthcoming in 
Grant v. Norway (8), where the master of a ` 
ship signing a bill of lading for goods 
which have never been shipped was considered 
not to be the agent of the owner in that 
behalf, so as to make the latter responsible 
to one who has made advances upon the 
faith of bills of lading so signed. Jervis, 
CŒ. J., in delivering the judgment of the 
Court said:— ? 


(8) (1851) 84 R. R. 747; 10 O. B. 665; 20 L. J, C. P, 
93; 15 Jur, 296; 138 E. R. 263. 
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“It is not contended that the Captain 
had any real authority to sign bills of 
lading, unless the goods had*been shipped, 
nor can wedissover any ground upon which 
a party taking a bill of lading by en- 
dorsement would be justified in assuming 
that he had authority to sign sush bills, 
‘whether the goods were on board or not. 

If, then, from the usage of trade, and the 
general practice of ship-masters, it is generally 
known that the master derives no such 
authority from his position as master, the 
case may be considered as if the party taking 
the bill of lading had notice of an express 
limitation of the authority; and, in that 
case, undoubtedly, he could not claim to 
bind the owner by a bill of lading signed, 
when the goods therein mentioned were 
never shipped. It would resemble the case 
of goods or money taken up by the master 
under pretence that they were wanted for 
the ship, when in fact they were not.” 

Similarly in Coleman v. Riches (9), in which 
both Pickering v, Busk (5) and Grant v. Norway 
(8) were sited with approval, it was held that 
where the servant of a wharfinger fraudulently 
signed a receipt purporting to acknowledge 
receipt of goods delivered at its employer’s 
wharf to he shipped to the order of a third 
party, no such wheat baving in fact been 
delivered, and thereby wilfully induced 
the third party to pay the price to the 
pretended vendor, the wharfinger was not 
liable. 

In Lloyd v, Grace, Smith & Co. (1) above 
sited, Lord Macnaghten at page 736 re- 
eognized the difficulty of defining with 
exactitude the expressions ‘acting with- 
in his authority,” “acting in the course 
of his employment” and “acting within the 
scope of his agency,” and went on to say 
that whichever expression is used it must 
be constrned liberally and that probably 
the explanation given by Willes, J., in 
Barwick v. English Joint Stock Bank (10) 
is the best that can be given. The words 
of Willes J., were :— 

“In all these cases it may be said, as it 
was said here, that the master has not 
authorized the act. It is trne, he has not 


(9) (1885) 100 R. R. 635; 16 C. B. 104, 3 O. L. R. 
795; 24 L. J. O. P. 125; 1 Jur. (N. s.) 596; 3 W.R. 453; 


139 E. R. 695, 
(10} 11867) 2 Ex. 259; 36 L. J. Ex, 147; 16 L. T. 


461; 15_W._R, 877, 


INDIAN CASES. 


858 


authorized the particular act, bub he has 
put the agent in his place todo that class 
of acts, and he must be answerable for the 
manner in which the agent has sonducted 
himself in doing the business which it was 
the act of his master to place him in.” 

These words are relied upon for the 
appellant, but, in my opinion, it cannot be 
said that to issue a receipt in respect of 
non-existent goods is an act of the same 
class as issuing one for goods actually 
delivered for consignment, 

This is no doubt a hard case, but it must 
be borne in mind that if the Company em- 
ployed a rogue as its servant, the plaintiff 
dealt for his own advantage with another 
rogue. As between the plaintiff and the 
Company therefore the case is not really 
somparable with Lloyd v. Grace, Smith g 
Qo., (1), where the plaintiff doing business 
with the defendant firm was cheated by the 
latter’s clerk who conducted the conyeyanc- 
ing business of the firm without super- 
vision. 

This finding suffices for the desision of 
the case. The appeal is dismissed with costs. 
Costs in the lower Court will be paid as 
already ordered. 

Appeal dismissed. 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 
First Crvin Arrear No. 20 or 1916. 

July 14, 1916. 
Present:—-Pandit Kanhaiya Lal, A. J. C., 
and Mr. Kendall, A. J. C. 
NARINDRA BAHADUR SINGH anp 
ANOTHER— PLAINTIFFS— APPELLANTS 
versus 
Babu RAM SINGH AND ANOTHER-—- 
DEFENDANTS — RESPONDENTS, 

Specific Relief Act (I of 1877), s 42, proviso— 
Declaration, suit for, maintainability of —Defendant in 
possession as mortgagee from Hindu father Suit by 
sons for declaration that their share is not liable to 
attachment and sale in execution of money-decree 
against father, maintainability of. - 

The proviso appended to section 42 ofthe Specific 
Relief Act refers to the legal character or right to 
property which is setup in the plaint, In other 
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words, the further relief, referred to in that proviso, 
isa relief appropriate to, and consequent on, the 


i rted. 
Coates the sons of a Hindu father sued merely 
for a declaration that their share in the family 
property was not liable to attachment and sale in 
execution of a money-decree obtained against their 
father, and ib was found that the decree-holder 
defendant was in possession of the property under a 
mortgage effected by the plaintiff's father: 

Held, that the suit was not barred by the proviso 
to section 42 of the Specific Relief Act, inasmuch 
as it arose quite independently of the mortgage. 


Appeal from the decree of the Subordinate 
Judge, Rae Bareli, dated the 2nd February 


1916. 
Mr. St. George Jackson, for the Appellant. 


The Hon’ble Mirza Sami Ullah Beg, for 
Respondent No.2. 


JUDGMENT.—The plaintiffs are the sons of: 


Ram Singh andsue for a declaration that they 
are the owners of 8 two-thirds share in the 
disputed property, and that the said two- 
thirds share was not liable to attachment and 
sale in execution of the decrees obtained by 
defendant No. 2 against their father. Defend- 
ant No. 2 pleaded nter alia that he was in 
possession of the disputed property under a 
usufructuary mortgage, executed in his 
favour by Ram Singh on the 20th Ostober 
1913, and that the plaintiffs were not entitled 
to a mere declaratory decree. 

The learned Subordinate Judge accepted 
that contention and dismissed the suit. It 
is admitted on behalf of the plaintiffs that 
they are not in physical possession of the 
disputed property. They state that they were 
not aware of the existence of the usnfruc- 

tgage $3 ; 
par eee Sack be compelled in this suit 
either to impugn or to redeem that mort- 
which was an independent transaction. 


Tho rigbt to seek a declaratory relief, 
asserted by tbe plaintiffs, arises out of a 
threatened sale of ‘their share in the 


i i f oertain 

‘puted property 1n execution of 
PER for money directed against that 
It does not arise out of the 


roperty. 
ap E mortgage under whioh defend- 
ant No. 2 claims to be in possession. 


ity of redemption is still in the 
ai” the family, and Ram Singh 
sontinues to be in constructive possession 
through his mortgagee. The mortgage 
operates aS & bar to a suit for possession, 
till it can be either displaced or redeemed 
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in a suit properly framed for the purpose, 
To require the plaintiffs to sue for possession 
is to ask them to invite the operation of that 
bar, and to deny to them the relief, if any, 
to which they might be entitled in con- 
nection with the decrees now under execution, 
in ease they fail to displace that bar. The 
proviso appended to section 42 of the Spesifia 
Relief Act. (1 of 1£77) refera to the legal 
character or right to property which is set 
up in the plaint, and as pointed out in 
Mohabir Pershad Narain Singh v. Gungadhur 
Pershad Narain Singh (1) and Kannan v. 
Krishnan (2), the further relief, referred to 
in that proviso, is a relief appropriate to and 
consequent on the right asserted. We do not 
consider that the plaintiffs were bound in 
this case to impugn the usnfructuary mort- 
gage under which defendant No.2 claims 
to be in possession, or qua the decrees under 
execution to join s claim for possession in 
the present suit, 

The appeal is, therefore, allowed and the 
suit remanded to the Court below, under 
Order XLI, rule 23 of the Code of Civil Pre- 
cedure, with a direction to re admit it under 
its original number and to dispose of if in 
the manner provided by law. The costs of 
this appeal will abide the result. 

Case remanded, 


(1) 140. 599; 12 Ind, Jur. 26; 7 Ind, Dec. (N.s) 
387, 
(2) 13 M. 324; 4 Ind. Dec, (N. s ) 938. 


LOWER BURMA CHIEF COURT. 
SPECIAL SEGOND Civit ArreaL No, 223 
or 1916. 
March 15, 1918. 
Present:—Mr. Justice Maung. Kin. 
R. M. A. R. V. VENKATA- 
CHALLUM— PLAINTIFE— APPELLANT 
versus 
MG. TUN B—Derenpant— RESPONDENT, 
Evidence Act (I of 1872), s.92—Sale or mortgage—- 
Consideration—Non-payment of purchase-money— 
Remedy of vendor—Ovral evidence, admissibility of, to 
eaplain document—Sale of immoveable property —~ 
Delivery of possession, whether necessary, 
In a sale of immoveable property the non. 
payment of, the purchase-money does not prevent 
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the passing of the ownership of the purchased 
property from the vendor to the purchaser and the 
purchaser can notwithstanding such non-payment 
maintain a suit for possession of the property, and 
the only remedy of the vendor is a suit for the 
-recovery of the purchase-money.  [p. 561, col. 2; 
p. 862, col. 1.] 

Oral evidence is not admissible to show that a 
transaction which is ex facie a sale is really a 
mortgage, except to prove fraud on the part of the 
party taking benefit under the deed [p. 86], col, 1.] 


Mr. Anklesaria, for the Appellant. 


Mr. Sin Hla Aung, for the 
ent. ; 

JUDGMENT.— The plaintiff-appellant 
sued fora declaration that a deed, which on 
the face of it isone of sale, is really one 
of mortgage. 
party to the suit as 2nd defendant, as he 
has executed a decree against the Ist de- 
fendant Mg. Po Saing by attaching the 
property in snit. The deed in question 
purports to be between Mg. Po Saing as 
the vendee and the plaintiff as vendor. 

The plaint is in effect one for the re- 
demption of the property in suit. The ques- 
tion whioh arises is whether oral evidence 
is admissible to prove that the transaction 
which was ex facie a sale was really a 
mortgage. It is clear that such evidence 
is not admissible, except to prove fraud 
on the part of the party taking benefit 
under the deed. Both the lower Courts 
have found that the charge of fraud which 
the plaintiff made against the defendant 
was not maintainable. It, therefcre, follows 
that the transaction must be treated 
as a sale. It has, however, been contend- 
ed that oral evidence to show that it 
is really a mortgage is admissible, between 
plaintiff and the 2nd defendant, the present 
appellant. The contention is raised on the 
groundthat the admissibility of oral evi- 
dence under section 92 applies only be- 
tween parties -to the transaction of their 
representatives-in-interest and that the 
‘appellant is nota representative-in-interest, 
I cannot accede to this view, because the only 
way he can claim the property is through 
the lst defendant. 


It is clear on the facts that the plaintiff 
after the exesution of the conveyance son- 
tinued in possession of the land and was 
still in possession when it was attached by 
the eae, a The learned Divisional Jadge 
takes hold of this fact and deals with it 
in the following way: “If this. is so, 


Respond- 
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then the sale-deed has never become 
operative. There can be no valid transfer 
unless possession is given. Mere exeontion 
of the deed of sale and payment of con- 
sideration does not complete the transaction. 
The vendor has a lien on the land and 
may be entitled to obtain possession, but 
until possession is given the transfer is 
incomplete”, and he then proceeded to 
frame the following issue: Has there been 
a valid transfer of the Jand in suit by 
Meg. Tun E to Mg. Po Saing? and remand. 
ed the issue to the lower Court for trial, 
and upon receipt of the lower Court’s find- 
ing upon the issue proceeded to hold that 
as the conveyance had never been carried into 
effect by delivery of possession, there had been 
no valid transfer of the land and that the docu. 
ment under the oircumstances clearly gave 
the plaintiff a lien on the land to the extent of 
the consideration paid with interest, and that 
the 2nd defendant, z. e., the appellant, was not 
entitled to a re-conveyance of the property 
until the lien had been discharged, while 
on the other hand as there bad been no 


valid transfer of the land, the appellant 


as decree-holder was not entitled to attach 
more than his judgment-debtor’s interest 
in the land. The learned Judge gave a 
decree declaring that at the time of the 
filing of the snit the plaintiff had a 
charge on the land to the extent of 
Rs. 7L0 and that the charge would be extin- 
guished upon puyment of Rs. 700 together 
with such further interest as might acerue 
between the dates of the suit and payment. 
No authorities were cited for these views of 
the learned Judge, nor van I find any support 
for iteither in any ruling or many part of the 
Transfer of Property Act. But I have found 
authorities expressing a contrary view. In 
Baijnath Singh v. Paltu (1) it was held, 
following Shib Lal v. Bhagwan Das (2), 
Umedmal Motiram v. Davu (8) and Sagaji v. 
Namdev (4) that in a sale of immoveable pro- 
perty even non-pay ment of the purchase- money 
does not prevent tho passing of the ownership 
of the purchased property from the vendor 
to the purchaser and the purchaser can, 


(1) 80 A. 125; A. W. N. (1908) 38; 5 A. L. J. 96, 
(2) 11 A. 244; A.W.N, (1889) 96; 6 Ind. Dee. (x. s.) 


583. 

(3) 2 B. 647; 3 Ind. Jur. 119; 1 Ind. Deo. (xN. 5.) 
787. 

(4) 23 B. 525; 1 Bom. L, R. 5; 12 Ind Dec, (N. s.) 
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notwithstanding such non-payment, maintain 
a, suit for possession of the property, and that 
the only remedy ofthe vendor was a suit for 
the recovery of the purchase-money. The 
jearned Divisional Judge was, therefore, in 
error in considering that there can be no 
valid transfer of immcveable property unless 
possession is given. 

Ido not think there isany way ont of the 
difficulty for the plaintiff. The deoree of the 
Divisional Court is set aside and the suit is 
dismissed with costs throughout. 

Suit dismissed, 


BOMBAY HIGH COURT. 
Seconp Civit APPEAL No, 1055 or 1915. 
February 1, 1918. 

Present: —Sir Stanley Batchelor, Kr., Acting 
Chief Justice, and Mr. Justice Shah. 
TIMAJI KRISHNA POTDAR, AND otHERS— 
PLAINTIFFS—~APPELLANTS 
VETEUS 


RAMA PIRAJI BRATKHANDH AND AN- 


OTHEB— DEFENDANTS Nos. 2 &3— RESPONDENTS, 

Transfer of Property Act (IV of 1882), s. 82—Joint 
mortgage of several properties—Mortgagee, right of, lo 
enforce debt against one property—Succession Act 
(X of 1865), s. 1890—One of several heirs of deceased 
sued as his legal vepresentalive—Letters of Administra- 
tion, whether necessary. 

Section 82 of the Transfer of Property Act defines 
the relation of joint mortgagors infer se, and there 
is nothing in the language of the section which 
compels the conclusion that the mortgagee must 
distribute his debt in a certain manner or is unable 
to enforce it against each and every part of the 
property made security for the mortgage. Hach of 
several mortgaged properties is, so far as the mort- 
gagec is concerned, liable for the entirety of the 
mortgage-debt. [p. 862, col. 2; p. 663, col. 1.] 

Where one of several heirs of a deceased who 
died intestate was impleaded as a defendant to a 
suit as the legal representative of the deceased : 

Held, that section 190 of the Succession Act 
applied tothe case and that no right to any part of the 
property of the deceased could be established in any 
Court unless Letters of Admini:tration were granted 
by a Court of competent jurisdiction, |p. 868, col. 1.] 


Second appeal from the decision of the 
District Judge, Belgaum, in Appeal No. 434 
of 1914, confirming the decree passed by the 
Joint Subordinate Judge, Belgaum, in Civil 
Suit No. 184 of 1913. 

Mr. R. A. Jahagirdar, for the Appellants. 

Mr, S. R. Bakhale, for Respondent No. 1. 

Mr. Ratanlal Ranchhoddas, for Respondent 


No. 2. 
‘ JUDGMENT. 

Batcuetor, A.C. J—(September 25, 1917.) 
e-The fasts out of which this appeal 





arises are these. In 1871 one Koneri 
affected to mortgage to the plaintiff 
No, 1 three’ pieces of property, namely, 
Survey No. 1088, one-third of Survey 
No. 1058 and a house. It was afterwards 
discovered, and is now admitted, that in faot 
Koneri had no title whatever to Survey 
No. 1088. In 1877 the mortgagor Koneri 
sold the equity of redemption in the two 
mortgaged properties to one Britto, who was 
the father of the 3rd defendant, and Britto 
in his turn sold the equity of redemption 
in the house to the defendant No. 2’s father, 
This last sale‘ was in 1880. The suit was 
brought by the plaintiffs to resover their 
money by the sale of the mortgaged property. 
The Ist defendant was sued as the heir of 
Koneri, but he took no part in the proceadings, 
and admittedly has no interest in the litigation. 

Tt was contended in the lower Courts on 
behalf of the 2nd defendant that he was 
entitled to the application of the prinsiple 
of contribution, and the lower Court accept- 
ing that argument has awarded to the plain- 
tiffs a portion only of their claim against 
the 2nd defendant. Moreover, in awarding 
that portion the lower Court has taken into 
its consideration the value of Survey 
No, 1088 which, as I have said, Koneri had 
no right to mortgage. 

16 appears to me that the lower Court was 
wrong in allowing the argument on behalf 
of the 2nd defendant upon this point. The 
property, the subject of the mortgage, remains 
to-day what it was when the mortgage was 
made, namely, one-third of No. 1058 anda 
house. Survey No. 1088, in spite of Koneri’s 
pretence to mortgage it, was never validly 
mortgaged, that is, there was never any 
transfer of interest in this property from 
Koneri to the mortgagee. This being so, it 
cannot be said that there has ever been any 
severance of the security by the act of the ' 
mortgagee. In these circumstances, section 
82 of the Transfer of Property Act cannot 
in my view be invokd so as to assist the 
2nd defendant. That section provides that 
“where several properties are mortgaged to 
secure one debt, such properties are, in the 
absence of a contract to the contrary, liable 
to contribute rateably to the debt secured 
by the mortgage.” This provision, however, 
defines the relation of the mortgagors inter 
se, and there is nothing in the language of 
the section which compels the conclusion 
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that the mortgagee must distribute his debt 
in a certain manner, or is unable to enforce 
it against each and every part of the pro- 
perty made security for the mortgage. This 
is pointed out in Roghu Nath Pershad v., 
Harlal Sadhu (1) and Krishna Ayyar v. 
Muthukumaraswamiya Pillai (2). I conelude, 
therefore, that the mortgaged property in the 
hands of the 2nd defendant is liable for the 
entirety of the mortgage-debt. 

In regard tothe 2rd defendant, the position 
is one of some diffculty. The 3rd defendant 
is the son of that Britto who purchased from 
Koneri. It is admitted that the 3rd defend- 
ant is not the only heir of the deceased 
Britto, but that there are other heirs who are 
not brought upon this record, It must also, 
I think, be taken, since the contrary is not 
made to appear, that no Letters of Administra- 
tion had been taken out to the deceased 
Biitio’s estate, and it is apparent that the 
3rd defendant was brought upon the 
record as one of the heirs of the deseased, 
on the footing that the deceased Britto 
had died intestate. In this state of facts 
section 190 of the Indian Succession Aot 
comes into operation, and no right to any 
part of the property of the deceased Britto 
san be established in any Court unless 
Letters of Administration have first been 
granted by a Court of competent jurisdic- 
tion. This appears to me to be at present 
decisive against: the plaintiff’s claim against 
the present 3rd defendant, and the decision 
in Virchand Vajekaran Shet yv. Kondu Kasam 
Atar (3) cannot remove the difficulty created 
by section 190 of the Indian Succession Act. 
It would, however, be unsatisfactory to leave 
matters in this condition, since the result 
would be to throw the whole burden upon 
the 2nd defendant, leaving him to prefer a 
separate suit in order to recover contribu 
tion from the 3rd defendant. The less round- 
about method of securing justice will be 
to obtain, if possible, adequate representa- 
tion to the deceaged Britto’s estate, and Mr. 
Jahagirdar on the plaintiffs’ behalf has 
applied fora stay of the final ordersin this 
appeal so as to enable Letters of Administra- 
tion to be taken out. In the view which I 


(1) 18 C9320; 9 Ind. Dec. (N. s.) 213. 
(2) 29 M. 217. 


(5) 31 Ind, Cas. 180; 17 Bom, L. R. 685; 89 B, 729. 


have expressed of the facts of the case, we 
allow the appeal to stand over for a period 
of 3 months in order that Letters of Adminis- 
tration may be taken out. I have discussed 
fally alltbe points raised in argument, and 
when tbe matter comes up again nothing 
will remain for consideration. except the 
question of representation to the estate of 
the deceased Britto. Costs costs in:the appeal, 

Saan, J.—I agree. 

FINAL JUDGMENT.—By our judgment, 
dated the 25th September 1917,. the final 
determination of this appeal stood over in order 
to allow Mr. Jahagirdar, the learned Pleader 
on behalf of the plaintiffs, to take out 
Letters of Administration to the estate of 
the deceased Britto, who upor the present 
record is represented only by one son 
the 3rd defendant. The learned Pleader, 
however, now draws our attention to the 
fast, which is not contested, that Britto 
was a Native Christian, so that the law 
applicable to his case is Act VIL of 1901, 
by section 3 of which it is provided that 
sections 190 and 239 of the Indian Sue- 
session Act do not apply to ary part of 
the property in question. It follows, there- 
fore, that even withont Letters of Adminis- 
tration the mortgaged property in the 
hands of the 3rd defendant must be Hable 
for the mortgage-debt. We must, therefore, 
make the usual decree for sale. That 
decree will declare that the amount due to 
the plaintiffs on account of the principal, 
interest and costs, calculated up to this day, 
is Rs. 500, and that such amount shall 
carry interest at the rate of 6 per cent, 
per annum from this date until realization ; 
that if the defendants pay into Court the 
amount so declared due within six months 
from this date the plaintiffs should deliver 
up to the defendants, or to such persons 
as they appoint, all documents in their 
possession or power relating to the mort. 
gaged property, and shall, if so required, 
re-transfer the property to the defendants 
free from the mortgage; in the event of 
the money not being paid within the limited 
period of 6 months, then under sestion 
15B (2) of the Deccan Act, there will 
be a sale of such portion of the property in 
the hands of the defendants Nos. 2 and 3, 
viz, Revision Survey No. 1058 and the 
house in Belgaum, as may be necessary for 
the realization of the sum due. The plaint- 
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iffs-appellants must have their costs 
throughout which may be added to the 


mortgage debt. 
Appeal allowed, 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decree No. 1214 
oy 1915. 

March 5, 1916. 

Present:—Mr. Justice Richardson and Mr. 
Justice Beacheroft. 

SACHI PRASAD MUKHERJER— 
DerenDANT—~APPELLANT 
versus 


AMAR NATH RAI CHOWDHURY anp 


OTHERS— Pi AINTIFFS—- RESPONDENTS, 

Civil Procedure Code (Act Y of 1908), s, 47, O. 
XXI, r. 832-—Injunction, suit to enforce, whether lies— 
O. XX1, r. 82, cl. (5), whether applies to mandatory and 
prohibitory ingunctions— Limitation, whether applicable 
to application for enforcement of injunctton—Limitation 
Act (IX of 1908), Sch. I, Art. 181. 

The enforcement of an injunction is a question 
relating to the execution, discharge or satisfaction of 
the decree by which the injunction was granted; 
therefore, a separate suit for enforcement of an 
injunction is prohibited by section 47, Civil Procedure 
Code.[p. 865, col. 2; p. 866, col. 1.] 

The plaintiff brought a suit against the defend- 
ants for the demolition of a wallin so far as it 
was above the height limited by a permanent 
injunction awarded against the defendant by a 
decree made in the plaintiff’s favour: 

Held, that the suit was nob maintainable and that 
the remedy of the plaintiff was by an application 
for execution of the decree under rule 32, clause (5) 
of Order XXI, Civil Procedure Code. [p. 866, col. 1.3 

The expression “the act required to be done” in 
. clause (5) of rule 32, Order XX{, Civil Procedure Code, 
means what has to be done to enforce the injunction. 
[p. 866, col. 1.] 

The power given by clause {2) of section 47, Civil 
" Procedure Code, is a discretionary power which may 

not be exercised by the High Qourt in certain cases. 
[p. 866, col. 1.] 

Per Richardson, J. (Beacheroft, J. dubitante)—Clause 
-(5) of rale 32,Order KAT, ivil Procedure Code, clearly 

applies to injanctions, both mandatory and pro- 
hibitory. [p. 866, col. 1.] 

Quezre.— Whether Article 181 of the Limitation Act 
applies to an application to enforce an injunction 
or whether such an application is exempt from the 
operation of the Limitation Act. 

Appeal against the decree of the Sub- 
ordinate Judge, 2nd Court, Hooghly, dated 
fhe 14th April 1915, reversing that of the 
Munsif, Additional Court, Serampur, dated 


the 18th August 1913. 
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FACTS appear from the judgment. 

Babu Bepin Behari Ghose (with him Babu 
Kshitish Chandra Chakrabarty}, for the 
Appellant, referred to Order XXI, rule 32, 
Civil Procedure Code. Clause (5) of rule 32 is 
a new provision. Vide section 260 of the 
Code of 1882. It supplies a gap in the 
Code of 1882. Refers to Durga Das Nand? 
v. Dewraj Agarwala (1). 

[Ricuarpson, J.—See Sakarlal Jaswantras 
v. Bat Parvatibai (2), | 

Clause 11) of rule 32 applies to injunctions, 
both mandatory ard prohibitory, In the 
present Code the words “for an injunction” 
take the place in the old Code of the words 

for the performance or abstention from 
any other particular act.” The expression 

the act required to be done” means, “what 
has to be done to enforce the injunction.” 
Refers to Venkatachallam Chetty v. Veeragopa 
Pillai (3). With regard to the wall, as the 
suit has not been brought within 3 years 
from the breach complained of, the plaintiff's 
remedy is barred. Refers to Article 18] 
of the Limitation Act, 

As to the cock-shed the decree of 1895 
does not affect it. 

As tothe privy, the suit in essence is a 
suit for ejectment to which Artisle 142 
of the Limitation Act applies. The plaintiffs? 
claim to the land is barred by limitation. 

Baba Jogesh Chandra Roy (with him Babus 
Surendra Nath Roy and Satyendra Nath Roy), 
for the Respondents.—The title to the land 
in question has been found to be in favour 
of my clients by the lower Appellate Court. 
The appellant cannot question this in this 
Court, as it is a finding of fact. 

As tothe privy the plaintiffs were nct 
aware of its existence. . 

(Ric#arpson, J.—The observation of the 
learned Sub-Judge on this point is 
irrelevant. | 

See Framji Cursetji v. Goculdas Madhowji 
(4) and Ohokalinga Naicken v. Muthusamt 
Naickan (5). 

With regard to injunction, it is a continu. 
ing wrong. Refers to section 23 of the 
Limitation Act. The plaintiffs are entitled 
under clause (2) of section 47 of the Civil 


(1) 83 0. 306;8 O L.J. 112; 10 C. W. N., 297, 
(2) 26 B. 283; 4 Bom. L. R, 14, e 
(3) 29 M. 314, 
_ (4) 18 B 338; 8 Ind. Deo. íN. s.) 793. 
(5) 21 M. 53; 7 Ind, Deo. (N. gB.) 394, 
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Procedure Code to ask that the suit may 
be treated as an application for execution 
and that if Article 181 applies, it is governed 
by section 23 of the Limitation Act. Refers 
to Bhataji Thakur v. Jharula Das (6), 
Rajrup Koer v. Abul Hossein (7). 

Distinguishes Venkatachallam Ohetty v. 
Veerappa Pillai (3). Vide, Ram Saran v. 
Ohatar Singh (8) and Bhagwan Das v. Sukhdet 
(9). I submit thata suit for injunction can be 
brought under the present circumstances. 
Vide Dahyabhai v. Bapalal (10) and Jamsetji 
Manekjt v, Hari Dayal (11). 

Babu Kshitish Chandra Chakrabarti in reply, 
—As to the title to the strip of land I see 
the difficulty as to the finding of fact by 
the lower Appellate Court. But I submit 
that in a case like this the lower Appellate 
Court ought not to have disturbed the 
findings of the Trial Judge, wide Rivers Steam 
Navigation Co. v. Hathor Steamship Co. Lid, 
(12). With regard to the land on which the 
privy stands the plaintiffs’ claim is barred 
by Article 142 of the Limitation Ast. 

Distinguishes Framji Cursetji v, Goculdas 
Madhowji (4) and COhokalinga Naicken v. 
Muthusamt Naickan (5). As to the reading of 
Article 181 with section 23 of the Limitation 
Act by my friend on the otter side and 
as to treating the plaint as an application 
for execution, this anomaly would arise, viz., 
that the plaint would have to be regarded 
as partly a plaint and partly an application 
for execution. 

Distinguishes Ram Saran v. Chatar Singh 
(8) and Bhagwan Das v. Sukhdei (9). The 
case of Venkatachallam Chetty v, Veerappa 
Pillai (3) is in point. 

The suit for injunction is not maintainable. 

Distinguishes Dahyabhat v. Bapalal (10) 
and Jamset.t Manekjt v. Hari Dayal (11). 

JUDGMENT, 

RicHarpson, J.— In this suit the plaintiffs 
complain: 

(6) 24 Ind. Cas. 501; 42 C. 244; 18 C. W, N. 1020; 
27 M. L.J. 100; 1 L. W, 549; 16 M. L. T. 210; (1914) 
M, W. N. 636; 12 A. L. J. 1176; 200. L. J. 360; 16 
Bom. L. R. 845. 

(7) 6 0. 394 7 ©. L. R, 529; 7 I. A, 240; 4 Shome L., 
R. T; 4 Bar, P. C. J. 199; 3 Suth, P. 0, J, 816; 4 Ind, 
Jar. 630; 8 Ind. Dec. (xN. s.) 257 (P. 0.). 

(8) 28 A. 465; A. W. N. (1901) 142. 

(9) 28 A. 300; A. W. N. (1906) 10; 3 A. L. J. 836. 

(10) 26B, 149; 3 Bom. L. R. 564. 
(11) 32 B, 181; 10 Bom, L. R. 18. 


(12) 35 Ind. Cas. 193; 20 C. W, N. 1022; (1916) 1 
M. W. N. 446; 31 M. L. J, 169; 4 L. W. 178 (P. C.), 
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(1) that the defendant by raising the north 
wall of his house has disobeyed a permanent 
injunction embodied in a decree between the 
parties, dated September 1895; 

(2) that the defendant by building a 
cook-shed has interfered with the plaintiffs’ 
ancient lights; 

(3) that the defendant has encroached 
on a narrow strip of land between the two 
premises, which belongs to them, by 
building a privy. on the eastern end of it. 

Asto (1) the plaintiffs ask for the 


‘demolition of the wall so far as it is above 


the height limited by the permanent 
injunction. The defence made is that 
the plaintiffs should not have brought a 
fresh suit but should have applied for 
the execution of the decree of 1895 under 
Order XXI, rule 32, clause (1) or clause 
(5), and that an application for execution 
at the date of the suit would have been 
barred by limitation under Article 181 
of the Schedule of the Limitation Act 
of 1908, corresponding with Article 178 
of Schedule 11 of the Limitation Ast of 
1877, 

The learned Munsif in the Trial Court 
upheld this plea, relying upon the desision of 
the Madras High Court in Venkatachallam 
v. Veerappa Pillai (8), which jis clearly 
in point, Inthe lower Appellate Court, the 
learned Subordinate Judge has taken a 
different view. He is of opinion that clause 
(5) of rule 32 only applies toa mandatory 
injunction as distinguished from a prohibi- 
tory injunction, such as we have here, 
that the plaintiffs are entitled to enforce 
the injunction by suit, that the wrong 
done by disobeying the injunotion is a 
continuing wrong within the meaning of 
section 23 of the Limitation Act, and that 
the suit is within time. He has, therefore, 
made adenree awarding the relief claimed, 
and the defendant has appealed. 

I agree, inthe result, with the Munsif, 
Olanse (5) of rule 32 is a new provision. It 
supplies a gap in the Code of 1882, to which 
attention was drawn by the oases of Sakarial 
y. Bat Parvatibat (2) and Durga Das Nandi v. 
Dewraj Agarwala (1), These cases and others 
illustrate the practice, and the practice 
is in accordance with the Code. Rule 32 
gives a remedy by execution and the 
enforcement of an injunction being a ques. 
tion relating to the execution, discharge 
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or satisfaction of the decree by which it is 
awarded, a separate suit is prohibited by 
section 47 Lof. Jamsetji Manekji v. Hart 
Dayal (11).) 

Clause (1) of rule 32 clearly applies to 
injunctions, both mandatory and prohibi- 
tory. In the present Code the words ‘for 
an injunction” take the place in the old 
Code of the words “for the performance or 
abstention from any other particular aot.” 
I can see no reason why clause (5) should 
be limited to mandatory injunctions. The 
slause gives a discretionary power to the 
Court to direct that “the act required to 
be done may be done so faras prasticable 
by the decree-holder or some other person 
appointed by the Court at the cost of the 
decree-holder,” The expression “the act 
required to be done” means what has 
to be done to enforce the injunction. In 
the present case ib is the part demolition of 
the defendant’s wall. In my opinion on 
an application for execution of the decree 
of 1895, the Court might have proceeded 
either under clause (1) or clause (5). 

The question of limitation, if it were 
necessary to decide it, is perhaps more 
difficult. Itis contended for the plaintiffs 
that if the suit in respect of this wall is 
not competent, they are entitled under 
clause (2) of section 47 of the Code to 
ask that the suit may be treated as an 
application, that if Article 181 applies, 
that Article is governed by section 23 and 
that on this footing the suit or application 
is in time, 

The answer seems to be that assuming 
that a suit upon a decree which has never 
been carried into the execution department 
at all, can be treated under olause 12) as 
an application to execute that decree, 
nevertheless the power given by the clause 
is a discretionary power and the present 
case is not one in which it ought to be 
exercised. The Haw in the plaintiffs’ pro- 
cedure was pointed cut by the Munsif, but 
nothing has since been done to put the 
case on a proper fcoting. If the sonces- 
sion were allowed, the plaint would bave 
to be regarded as partly a plaint and partly 
an application for execttion. The plaintiffe, 
moreover, appear to have been very dilatory 
in asserting their rights, 

“It may be well, however, to add as to 
Article 181, that the view of the Madras 
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High Court that under that Article, an 
application to enforce an injunction must 
be made within three years of the parti- 
cular breach or disobedience which is the 
occasion for the application, differs some- 
what from the view taken by the Allahabad 
High Court. In Ram Saran v. Chatar 
Singh (8) the learned Judges observe that 
disobedience of an injunction is a contempt 
of Court. They hold that an application to 
enforce the injunction is not governed by 
Article 179 (now Artisla 182) and 
apparently that no pericd of limitation is. 
prescribed, but made no reference to 
Article 178 (now Article 181). This case 
was followed in Bhagwan Das v. Sukhdei (9). 
Both Courts, it will be observed, agree that 
the terms of Article 152 pnt it out of the 
question. For the present purpose the 
subject need not be further discussed. . 

In my opinion, in regard to the wall of 
the house, the decree of the Subordinate 
Judge should be discharged and the decree 
of the Munsif restored. 

(2) As tothe cook-shed, it was conceded 
in the argument before us that the decree 
of 1895 does not affect it. The cook-shed 
appears to be a new building and its north 
wall is to the sonth of the line of the north wall 
of the house produced westwards. The Sub- 
ordinate Judge is clearly wrong in treating 
the cook-shed as if the permanent injunction 
applied to it. That, however, is how the 
claim is put in the plaint. Obviously on 
that footing the suit must fail, apart 
from the admission in the plaint that the 
cook-shed has been:in existence for more 
than four years, an admission which, as 
the Munsif observes, would, in any case, 
preclude the plaintiffs from claiming as 
an easement under section 26 of the Limita- 
tion Act. 

The plaintiffs’ claim in this respect 
should also, in my opinion, be dismissed. 

(8) As to the privy, the suit is in 
essence a suit in ejectment to which Article 
142 of the Limitation Act applies. That is 
the view of the learned Munsif and here 
again] agree with him. The privy bas 
brick walls and was built more than 
twelve years ago. The observation of the 
learned Subordinate Judge tbat the plaintiffs 
only came to know of its existence ® within 
twelve years of the suitis irrelevant. In 
a case falling under Article 142 they were 
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bound to prove possession within twelve 
years. 

In this Court reference was made for 
the plaintiffs fo Framji Carsetji v Goculdas 
Madhowji (4) and Chokkalinga v. Mutiiusamt 
(5), bnt the circumstances of the present case 
aré very different. Here we have a masonry 
structure built on land olose to the plaintiffs’ 
house. Possession so taken cannot be 
whittled away. 

The possession, however, of the land on 
which the privy stands does not entitle 
the defendant to the remainder of the strip 
of land between the two houses. As to 
that remainder the decree of the Subordinate 
Judge will stand. 

The resultis that the whole suit must 
be dismissed; save and except so far as it 
relates to the strip of land. The deslara- 
tion made by the Subordinate Judge in 
respect -thereto will be affirmed, except as 
regards the land on which the prey stands, 
The parties will redvive and pay costs 
throughout in proportion to their succéss and 
failure. 

Beacwcrort, J.E agree in making the 
order proposed by my learned brother 
substantially for the reasons given by him. 
But I express no opinion whether Order 
KAT, rule 32 (5), applies to prohibitory as 
wellas to mandatory injunctions, 

Decree modified, 


MADRAS HIGH COURT. 
Seconp Civin Apreat No. 1 ór 1917. 
February 12, 1918. 
Present:— Mr. Justice Oldfield and 
Mr. Justice Sadasiva Aiydr. 
MURAJALLI HUNIA GOUNDAN— 
DEFENDANT No, 8—APPELDANT 
versus 
RAMASAMI CHETTI AND OTHERS—- 
PuainTi¥¥s AND Di¥nnpants Nos. 1, 2 AND 


6 4 TO 10— RESPONDENTS. 
Limitation Act (IX of 908), Sch. I, Arts. 126, 144, 
148—Hindu Law-—Joint family Bale by father of 
equity of redemption of family property as his acquisi- 


tion—Redemption by vendee and possession thereafter 
as absolute owner— Redemption, suit for, by son's alienee 
— Limitation, commencement of, 

First defendant and his father G. mortgaged family 
property to 2nd defendant. Œ. subsequently gold the 
equity of redemption as if the property was his self- 
acquisition to urd defendant. Third defendant redeem- 
ed 2nd defendant and obtained possession of the pro- 
perty. After G.’s death Ist defendant sold his share 
in the property to the plaintiff. Ina suit by the 
plaintiff for possession of Ist defendant’s share on 
payment of a proportionate portion of the mortgage 
amount: 

Held, that Article 126 of the Limitation Act was 
applicable to the suit and that time commenced to 
run from the date of 3rd defendant's entering into 
possession. [p. 869, col. 1; p. 871, col. L] 

Per Sadasiva Aiyar, J. Aroi 126, which speaks 
of a suit “to set aside” the father’s alienation of 
ancestral property, includes a suit in which posses: 
sion is claimed and does not only contemplate a mere 
declaratory suit. [p. 870, cols. 1 & 2.] 

An alienation under Artiole 126 need not be for 
consideration, The Article applies alike to an alienée 
with and to an alienee without notice, [p. 871, col. 1.] 


Second appeal against the decree of the 
Court of the Temporary Subordinate Judge, 
Salem, in Appeal Suit No. 99 of 1915, 
preferred against that of the Court of 
the District Munsif, Dharmapuri, in Original 
Suit No. 702 of 1912, 

[FACTS appear from the judgment. 

Mr. G., S. Ramachandra Aiyar, for the Ap» 

pellant, argued that the adverse possession of 
the 3rd defendant commenced from the date 
when he got possession asan absolute owner. 
The proper Article to apply is Article 126. 
There is no room for the residuary Article 144 
as the case is covered by the terms of 
Article 126, the present suit being by the 
son’s alienee to recover the son’s share. 
Article 145 applies only to suits for re- 
demption against the mortgagee and not to 
suits against a person who obtains a sharge 
by paying up the mortgage. The 
prayers here are to set aside the sale so far as 
Ist defendant’s share is concerned, with the 
consequential relief for possession. 


Mr, T. R. Ramachandra Aziyar, for the 
Respondents, argued that Article 148 was 
the appropriate Article. The property was 
mortgaged by both father and son. The 
son’s alienee virtually seeks to redeem. that 
mortgage to the extent of the son’s interest 
from the person who discharged the mort- 
gage and was in possession, Article 126 
can apply only where the father sold .the 
property as ancestral property. It was 
not sointhe present case. The adverse 
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possession, moreover, will sommense only 
when the alienee takes possession by virtue 
of the father’s alienation and not where he 
redeems a subsisting mortgage and gets 
possession from the mortgagee. 

i JUDGMENT. 

OLDFIELD, J.—The facts admitted or found 
are that Ist defendant and his father 
Gopal Row mortgaged their property to 
2nd defendant with possession under Exhibit 
1. Gopal Row afterwards sold the equity 
of redemption, as though the property were 
his self-acquisition, to 3rd defendant by 
Exhibit II. The lower Appellate Court has 
found, and we accept its findings, that the pro- 
perty belonged to the family and the sale 
does not bind lst defendant. After Gopal 
- Row’s death, Ist defendant sold to plaintiff 
by Exhibit A and plaintiff now sues for 
possession of list defendant’s share on pay- 
ment of the appropriate proportion of the 
mortgage amount, which 3rd defendant has 
paid. The: question is whether the suit 
filed on 26th Angust 1912 is in time. it 
will be if the Article of Schedule I, 
Limitation Act, applicable is No. 148. It 
may be, if the Article is No. 144 and 
Brd defendant’s’ possession, which, it is not 
disputed, began in 1898, was not adverse 
to lst defendant and plaintiff. It will not 
be if the Artisle is No, 126. 

_ It is simplest to disregard for the present 
the distinction between -Articles Nos. 144 
- and 126. The substantial question is then 
whether the suit is for redemption or for 
possession, subject no doubt to the satis- 
faction of 3rd defendant’s lien. It is 
brought in effect by one co-owner, represented 
by plaintiff, for recovery of mortgaged 
property redeemed by another co-owner 
and now in possession of his transferee, 
8rd defendant; and argument has turned 
-on whether Article No. 148 or 184 would 
apply to the case thus simplified. The 
question has not been dealt with by this 
Court. But the conclusion reached in 
Allahabad and Bombay is in favour of the 
latter. It was no doubt held in Ashfag Ahmad 
y. Wazir Ali (1) that when one co-heir of 
a mortgagor had redeemed the whole 


e e mortgage, the suit against his representative 


-e 


(1) 14.4.1; A. W. N, (1891) 214; 11 A, 423; 7 Ind: 
Deo, (N. 8.) 373. 
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was subject to Article No. 148. But 
recently, when that decision was considered 
in Jat Kishen Joshi v. Budhanand Joshi (2), 
the question being whether Article 184 
should be applied against a transferee from 
a redeeming co-owner on- the assumption 
that the latter had the equivalent of a 
mortgage right, one learned Judge held, 
with reference to the principle stated in- 
section 95, Transfer of Property Act, that 
he was only a charge-holder and applied 
Article No. 144 whilst the other soncurred, 
observing with reference to the earlier 
decision that the, possession of the charge- 
holder need not be regarded as in all res- 
pects equivalent to that of ‘a mortgagee. 
The view taken in Ashfaq Ahmad v. Wazir 
Ali (1) was not adopted in Vasudev v, Balaji 
(3) or in other cases desided by the Bombay 
High Court and referred to. therein or fn 
Bhatji Shamrao v, Hajimiya Mahamad (4). 
The objections made to the reasoning in 
these authorities are that the Transfer of 
Property Act was not applicable to the 
fasts, the mortgage in the later Allahabad 
case having been executed before it and 
the Act not being applicable to the Bombay 
Presidency at the time, and that the distino- 
tion between the positions of a mortgagee 
and a charge holder or, as heis called in 
the Bombay oases, alienor has been 
abrogated since the decision of the Privy 
Council in Vasudeva Mudaliar v, Srinivasa 
Pillai (5). The first is unsubstantial, the 
principle involved not depending on the Ast 
for its validity. The second was, no 
doubt, not noticed in the judgments in 
question. But it cannot affect the conclusion. 
For the Privy Council held only that a 
simple mortgage was to be treated as equiva- 
lent to a charge for the purpose:of Article 
No. 132, not that every charge wasa mort- 
gage for the purpose of Article No 134, . 
And the argument is unsustainable, because 
8rd defendant’s right, being equivalent only 
to that of Gopal Row, is, as; the cases 
referred to show, not based on theprinciple 
of subrogation recognised in section 101, 


(2) 84 Ind. Cas. 244; 38 A. 138; 14 A. L. J. 4l. 

(3) 26 B. 500; 4 Bom. L, R. 178, 

(4) 15 Ind. Cas. 600; 14 Bom, L. R, 814. 9 

(5) 80 M. 426; 9 Bom. L. R. 1104; 4 A. L. J. 625; 11 
0, wW. N. 1005; 6 g, L. J. 379; 2 M, L, T. 383; 17 M, 
L, J. 444; 84 J; À, 186 (P, G2. La 
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Transfer of Property Aot, For neither 
Gopal Row nor 3rd deferdant became or 
could have become absolutely entitled to the 
property so far as Ist defendant’s share 
was concerned. As Danappa v, Yamnappa 
(6) and other cases referred to in Raushan Ali 
Khan Chowdury v. Kali Mohan Moitra (T) 
show, the right is to contribution and is 
secured ouly by a lien. These considerations 
applied to the present case, and the deci- 
sion must be that plaintiff's suit is not for 
iri ae and is not subject to.Article No. 

46, 

The question is then between Articles 
Nos. 126 and 144, the contention in con- 
nection with the latter being that enquiry 
‘must be held to ascertain the date, at 
which 3rd defendant’s possession became 
adverse to lst defendant and plaintiff. Ib 
is “urged that the lower Appellate Court 
has already dealt completely with the 
matter in its reference to lst defendant’s 
alleged acquiescence; but that is only one 
aspect of it. The decision in Bhavrao v. 
Rakhmin (8) has been referred to as negativ- 
ing 3rd defendant’s right to an enquiry; 
but it is not clear that it oan be applied 
to the facts in the case before us. To 
these facts Article No. 126 is exactly 
applicable; and it was applied to similar 
facts in Ramasawmy Atyar v. Vanamamalat 
Aiyar (9), the supperfluity of any 
enquiry as to the character of defendant's 
possession being pointed out. The suit, 
being subject to Article No. 126 and 
having been filed over thirteen years 
after the possession of 8rd defendant 
Legan, is out‘of time and must be dismissed 
with costs throughout, the District Munsif’s 
decree being restored and the appeal being 
allowed. 

Sapasiva Atyar, J.—The 3rd defendant 
is the appellant. The suit was for redemp- 
tion of th share in a certain property 
half of which was mortgaged for Rs. 700 
in 1892 to the 2nd defendant by the Ist 
defendant and his father who owned the 
said half share in equal moieties of ith 
and ith. The plaintiff is the purchaser 
of the Ist defendant’s ith share. The 
other half shara in the property belonged 

(6) 26 B9379; 4 Bom. L, R. 61. 

(7) 40. LI. 79, 


(8) 23 B. 187 at p. 142; 12 Ind. Dec. (xN. s.) 91, 
(9) 26 Ind, Cas, 873, ' 


“is in possession of the 


to one Narasayya bnt we are not oon- 
cerned with that half share in this 
suit. 

The Ist defendant’s father and Narasayya 
sold the entire property to the 3rd defendant 
and to another person (who transferred his 
rights afterwards to the 3rd defendant) for 
Rs. 2,000. As ragards Narasayya’s half 
share which was sold for Rs. 1,000, there 
is no dispute in this suit. As regards the 
other half share which the lst defendant’s 
father sold for the remaining Rs. 1,000, the 
lst defendant’s father is found to have had 
no right to sell the lst defendanlt’s }th 
share out of that half share. Thus the 3rd 
defendant, so far as title is concerned, has 
the same only to the extent of #th share. As 
there was a mortgage for Rs. 700 in 1892 
on both the quarter shares which belonged 
to the lst defendant and to his father 
in fayourof the 2nd defendant and as half 
of that Rs. 700 or Rs. 350 is binding on 
the ist defendant’s fth share now vested 
in the plaintiff, the plaintiff offers in the 
plaint to pay Rs. 350 and seeks to redeem 
the said ith-share on payment of the said 
Rs. 350. 

As I said already, the Ist defendant’s 
father sold away both the ith shares in 1897, 
Though the 2nd defendant was the original 
mortgagee under the mortgage of 1892, as 
the 3rd defendant after his purchase in 1897 
paid up in April 1898 the Rs. 700, mort- 
gaging to the 2nd defendant out of the sum 
of Rs. 1,000 (the price he paid to the Ist 
defendant’s father for the half share) and 
half share from 
April 1898, this suit for redemption of th 
share is really directed against the 3rd 
defendant. 

Several defences to the suit were raised by 
the 3rd defendant (the appellant before us), 
but I think it is necessary to consider only 
the defence of limitation. The plea of bar 
by limitation is based on the fact that from 
April 1898 the 3rd defendant has been in 
adverse possession (claiming as full owner) 
till the date of suit (August 1912), that is, 
for more than 14 years, Articles 126 and 
144 of the Limitation Act are relied upon. 

The District Munsif upheld the plea of 
limitation without mentioning in his judgment 
the Article of the Limitation Ast on which 
he relied. The Subordinate Judge on appeal 
held that the suit was not barred by 
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limitation beoause the mortgage of 1892 for 
Rs. 700 was payable only in June 1902, 
which was within 12 years of the date 
of the plaint (August 1912), His judgment 
also does not refer to any of the Articles 
of the Limitation Act. He gavea decree 
for redemption in favour of the plaintiff on 
payment of Rs. 350 and of half of the yalue of 
the impovements. ` (The claim for improve: 
ments, even if the plaintiff was entitled 
to redeem, was put forward by the ard 
defendant onthe ground that the plaintiff's 
vendors knew of.the sale of 1897, that the 
3rd defendant redeemed and got into posses- 
sion in April 1898 and that 3rd defendant 
made improvements of large value to plaint- 
iff’s knowledge without objection on plaint- 
ifs part.) The Subordinate Judge quotes 
from the District Munsif’s judgment with- 
out dissent as follows: —' He” (the plaintiff) 
“ stood by when these,” that is the improve- 
ments, “ were made. He knew of the sale 
and of the 8rd defendant’s possession.” 
Then the learned Subordinate Judge says: 
“there is no dispute to the claim fer compensa- 
tion, Butthe claim” (that is, the amount 
due for the value of the improvements) 
“shauld be proved by the best evidence.” 
The Subordinate Judge, therefore, refused ta 
accept the amount of Rs, 4,000 claimed by 
the 8rd defendant as the value of the 
improvements and directed the issue cf a 
commission by the lower Court to exactly 
ascertain such value before passing the final 
decree for the redemption of the fth share. 

As I said, itis necessary for the disposal 
of this appeal to consider only the question 
of limitation. I am clear in my opinion 
thas Artiele 126 of the Limitation Act applies 
to this case. That Article provides a limita- 
tion period of 12 years for a suit by a 
Hindp governed by the Mitakshara Law “to 
set aside his father’s alienation of ancestral 
property,” the period being calculated from 
“when the alienee takes possession of the 
property.” It has been held under the analo- 
gous Article 44 relating toa suit by a minor 
whose property was alienated by his guardian 
that the expression “suit to set aside a 
transfer of property” includes a snit in which 
there is a prayer for consequential relief of 
possession ‘see Annamalay Ohettiar v, Pitchu 
Agyar (10)]. Iam alsoclearthat the Article 


126, which speaks of a auit “to set aside” the 
(10) 28 M. 122; 15 M. L. J. 28. 


father’s alienation of anoestral property, de- 
notes also a suit in which possession is claimed 
and does not only contemplate a mere declara- 
tory snit [see Rustomjee’s Limitation Act, 
page 326, quoting Dev Eaj v, Shiv Ram 
(11)]. The present suit is by a person olaim- 
ing from a Hindu (the lst defendant) govern- 
ed by the Law of the Mitakshara to set 
aside the said Hindu's (Ist defendant’s) 
father’s alienation of ancestral property to 
the extent of the lst defendant’s share and 
for consequential relief of possession by 
redemption. Thealienee (the 3rd defendant) 
took possession of the property in April 1598 
and, as more than 12 years bad elapsed 
from that date before the date of suit, 
the suit is barred under this Article. 
Mr. T. R. Ramachandra Aiyar for the 
respondent contended thatthe Article 126 
(first column), when it uses the words “to 
set aside his father’s alienation of anoes- 
tral property ‘means’ to set aside his 
father’s alienation of ancestral property, 
provided the alienation was made by the 
father alleging that it was uncestral property 
or at least without alleging that it was not 
ancestral property.” I see no reason what- 
ever to add any such words as those 
italicized by me to the first column of 
the Article." Mr. Ramachandra Aigar relied 
upon the decision of their Lordships of 
the Privy Council in the case reported as 
Balwant Singh v. Rev. Rockwell Olancy (12) 
to the effect that when an elder brother 
mortgages a property as if he was the sole 
owner and not as the manager of the 
family consisting of himself and kis younger 
brother, the oreditor is not entitled 
to prove that the younger brother’s share 
was also bound by the mortgage as execut- 
ed by the defacto manager for necessary 
family purposes. In the first place, it is 
not easy to see what the above observa- 
tion has to do with the interpretation of the 
Article 126. Further, their Lordships 
clearly make a distinction between an aliena- 
tion by an elder brother and an aliera- 
tion by a father. They state at page 303*: 
“It need hardly be said that Sheoraj 

(11) 25 Ind Cas. 468;70 P. R. 1914; 260 P, L. R. 
1914; 165 P. W. R. 1914, 

(12) 14 Ind, Cas. 629; 34 A. 296; (1912) M. W.N, 
oe ae oe E a ere mC. LJ 47 3 
ey ; lad. 18; IBI A. 1609, 9AL 

* Page of 34 A.—Ed. 
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Singh” (the alienor elder brother) “was not 
an ancestor or a predecessor of Maharaj 
Singh” (the younger brother), The 
Legislature and the Hindu Law do make 
a distinction between an alienation by a 
father of ancestral property and that by any 
other person who was a mere manager. 

The doctrine of right by birth in the 
gon is wholly antiquated and inconvenient 
for modern times. The Privy Council 
have taken advantage of the texts relating 
to the father’s power of alienation for 
antecedent debts to mitigate the inconvenience 
of that doctrine and the Legislature has pro- 
vided by a special Article 126 for the perfec- 
tion of the titleof an alienee from the father, 
when a Hindu son who wants to take 
advantage of the antiquated Mitakshara 
Law seeks to set aside such an alienation. 
Iteis significant that the alienation under 
Article 126 need not be for consideration. 
It is also significant that Article 126 
applies alike to an alienee with and toan 
alienee without notice. See Bhavrao v. 
Rakhmin (8). The Legislature has clearly 
fixed an overt and patent fact, namely, 
the taking of possession of the property by 
the alienee, asthe svent from whish the period 
has to be caloulated so as to avoid as far as 
possible difficult questions as to notice. 

Mr, Ramachandra Aiyar further argued that 
the words in the third column of Article 126 
“when the alienee takes possession of the 
property” mean “when the alienee takes 
possession of the property by the sole and un- 
aided virtue and affect of the father’s alienation” 
and that where the alienee gets possession 
by redeeming a previous usufructuary 
mortgage, the date of such possession given 
by mortgagee will not form the starting 
point under thethird column and so apply 
Article 126. Here again I see no reason 
whatever to add to the plain language of 
the Article. Supposing for instance the 
alienation by the father ig made one 
year after a trespasser had deprived the 
father of his possession of the property 
and the alienee after his alienation sues 
the trespasser and gets into possession, 
can it be argued that the son can come 
in more than 12 years afterwards treating 
the alienee’s possession as that of a mere 
co-sharef and treating Article 126 as not 
applicable because the alienee had to sue the 
trespasser in order to get possession. 


Assuming, however, that Article 126 ia not 
applicable, I think that the suit is barred 
also under Article 144. In Vasudev v. 
Balaji (3) the facts were as follows:— 


V. and G, co-owners of a land, mortgaged 
it in 1872. FV. alone redeemed it in 1882 
and obtained possession and he and his heirs 
asserted adverse and exclusive title to the 
whole and continued in possession till 1898. 
Then A.s heirs brought a suit in 1898 for 
redempticn of their half share. Jenkins, O.J., 
and Crowe, J., held that the co-owner who 
redesmed the whole of the mortgage was not 
a mortgagee, and did not stand in the shoes 
of the mortgagee, that he was a mere sharge- 
holder, that a charge-holder can assert and 
elaim adverse possession and that after 12 
years the charge could not be redeemed 
by the other so-sharer as the title by adverse 
possession became perfected. The learned 
Judges held that Article 148 applied only 
to a suit against a mortgagee, and not toa 
suit against a person who obtained a charge 
by paying up the mortgagee. In this con- 
nection, it might be remarked that, under 
section 25 of the Transfer of Property Act, 
one of several co-mortgagors who redeems 
the mortgaged- propery and obtains possession 
thereof does not himself become the mortgagee 
but is given only a charge on the share 
of the other co-sharers for the proportion of 
the expenses of redemption and of obtaining 
possession. In this case, it is clear on the 
proved documents and the facts found by 
the lower Appellate Court that the 3rd de- 
fendant, when he purchased in 1897, had 
the animus to claim titleas the sole owner 
of the equity of redemptionand not merely 
io claim title to the first defendant’s father’s 
1th share, and that he took possession in 
April 1893 with the animus to hold the 
whole half share against all the world and 
not as a mere co-sharer with the first de- 
fendant in that half share. That possession 
of immoveable property is notice to the whole 
world of the title under which possession 
is held, and that possession is prema facis 
adverse and exclusive are well known prinsiples 
of law. See Magu Brahma v, Bholt Das (13), 
Of course, a mortgagee or a so-sharer or 
a tenant who first obtains possession as such, 
sannot without notice to the mortgagor or 


to the other co-sharers or to the landlord 
(13) 20 Ind. Cas, 195; 19 C. L. J. 852; 18 0. W. N. 
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(as the case may be) claim to hold 
adversely, that is, by mere unilateral de- 
claration of intention he could not convert 
his original possession into the adverse 
‘possession, but in this case the possession 
was obtained from the very beginning 
under an assertion of exclusive title. 

The date fixed for the redemption in the 
mortgage of 1892 has no relevancy on the 
question of adverse possession, as it is nota 

-mortgagee who sets up adverse possession 
buf a purchaser from one of the co-mortgagors 
(see Freeman on Co-tenansy, section 224, at 
pages 296 and 207). 

In the result, I hold that the suit ia 
clearly barred by limitation under Article 
126, and even if Article 126 does not apply, 
under the general Article 144 and I would, 
therefore, set aside the decree of the lower 
Appellate Court and restore that of the Dis- 
trict Munsif with costs payable by the 
_ plaintiff to the 8rd defendant through- 
out. 

Appeal allowed, 

M. C. P 


CALCUTTA HIGH COURT. 
ÅPPEAL FROM APPELLATE Decree No. 776 
or 1916. 

March 14, 1918. 
Present:—Mr. Justice Fletcher and Justice 
Sir Syed Shamsul Huda, Kr. 
MOHANANDA DUTTA CHOWDHURY — 
DEFENDANT—ÅPPELLANT 

r Versus 
BAIKANTHA NATH DUTTA AND orusrs 


— PLAINTIFFS— RESPONDENTS, 

Hindu Law—Widow, surrender by, of part of estate, 
validity of. 

A surrender in favour of her husband’s reversioners 
made by a Hindn widow otherwise than for consider. 
ation to meet legal necessities, in order to be 

valid, musi be of “the whole of her interest in the 
estate. fp, 873, col. 1.] 

Appeal against the decree of the Addi- 
tional District Judge, Sylhet, dated the 
17th December 1915, affirming that of the 
Munsif, 3rd Court, Habigani, dated the 28rd 
November 1914, 

Babus Mohindra Nath Roy and Gobinda 
Ohander De Roy, for the Appellant. 


- 


Babu Sasadhar Roy (Senior), for the Re- 

spondents, 
JUDGMENT, 

FLETCRER, J.— This is an appéal by the 
defendant No. 2 against -the judgment of 
the learned District Judge, Sylhet, affirming 
the decision of the Munsif of Habigunge. 
The suit was brought to recover posses. . 
sion of an one-anna share as against the 
defendants Nos. land 2 on a declaration 
of title by purchase. The admitted facts 
are these. The original owner of the pro- 
perty was one Gopinath. He had three 
sons; the defendant No. 1, the father of 
the defendant No. 2 and one Chandranath. 
Chandranath died leaving a widow, 
Tripura Sundari, a daughter who married 
one Protab and the son of that daughter 
named Jnanendra. The title in this case 
is made in this way. On the 19th Jaly 
1901 Tripura Sundari executed a document 
(Exhibit 4) in favour of Jnanendra who 
was then a minor, The document, after 
the ordinary recital that she was in want, 
stated as follows: “If I make you absolute 
owner of an one-anna share out of my 
share of the properties mentioned below 
by transfering the same to you by a deed 
of release and if your father sells that 
share by a kobala accompanied by an 
ekrar to compensate loss in your behalf, 
gome persons are ready to purchase that 
share.” That does not purport to be a 
sale by the widow for the purpose of meet- 
ing her necessities, lt simply states that it 
would be a convenient way of selling the 
property if it is made over to the grandson 
Jnanendra. Then, the deed states: “I on 
relinquishing whatever right {I have of 
enjoyment and possession of an one-anna 
share out of my share of the undermentioned 
properties worth Kes. 300, eto, make you 
absolute onwer in respect of the anid 
share. From this day, whatever right of 
enjoyment ond possession I have in the 
lands proportionate to that share being 
extinguished, you become absolute owner.” 
It is said that that document isa sale by 
the widow or may be treated asa sale by 
the widow for the purpose of meeting her 
present necessities. That cannot be any- 
thing of the sort. The document eurports 
to kea release by the wicow of an cre- 
anna share of her life- interest and the 
purpose for which the release 'was made 
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was thus stated in the deed, namely, that 
the release having been made to Jnanendra, 
Jnanendra's father Protap by executing an 
ekrarnama might be able to get some 
person to purchase the property. The cases 
of the Privy Council and of this Court are 
anite clear that a release by a widow to 
the reversioner cannot be made of less 
than the whole of her ixterest. The reason 
is to prevent these continual releases to the 
reversioner for the time being and large 
portions of the property from being with- 
drawn from the person who ultimately 
turns out to be, in fact, the reversioner on 
the widow’s death and also that if a widow 
has got to give up the whole of her interest 
‘she would be very oareful before parting 
- with the whole of the property at the same 
time. Itis said in this oase that when this 
man Protap sold the property seven months 
after, that transaction along with Exhibit 
4 formed one and the same transaction. 
I do not agree. The plaintiffs did not 
allege that it was so and obviously it ean- 
not beso. Moreover, the fact found by the 
learned Judge is that the consideration 
money obtained by Protap at the sale is 
not traced beyond the hands of Protab. It 
is not shown thatit went to Jnanendra or 
to somebody else. I think a case like this 
is clearly opposed to the decision of the 
Fall Bench of this Court that a surrender 
by a Hindu widow made otherwise than 
for consideration to meet legal necessities 
must be of the whole of her interest. This 
case was an attempt to surrender a small 
portion and Exhibit 4 did not, in my 
opinion, operate fo pass that one-anna 
share to Jnanendra which was subsequently 
purported to be sold to the plaintiffs by 
Protap. That being so, we ought to set 
aside the decision of the learned District 
Judge and allow the present appeal and 
dismiss the plaintiffs’ suit with costs both 
in this Court and in the lower Court. 
SHAMSUL HUDA, J.—I agree. 
Appeal allowed. 
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OUDH JUDICIAL COMMISSIONER'S 
COURT. 

Seconp Civit Appeat No, 363 or 1916, 
December 5, 1917. 
Present:—Mr. Lindsay, J. O. 
DEOKI NANDAN AND OTHERS — PLAINTIFFS 

— APPELLANTS 
VETSUS 
KALI SHANKAR AND otaers—Derenpants 


— RESPONDENTS, 

Jurisdiction of Civil and Revenue Courts—Partition 
case before Revenue Court—Title, question of, raised by 
applicants themselves—Civil suit, maintainability of— 
U, P. Land Revenue Act (IIT of 1901), 5. 111. 

Where in a partition case filed ina Revenue Court, 
before any notices were issued to the recorded co- 
sharers orat any rate before any objections could 
be filed by them tothe application for partition, 
the applicants themselves asked the Court to post- 
pone the case until they could have the question of 
their title cleared up ina Civil Court and the Reve. 
nue Court granted the required postponement and 
the applicants then instituted the proposed suit 
in the Civil Court: 


Held, that the Civil Court had jurisdiction to 


entertain the suit. [p. 874, col. 2.] 
Mukhtar Ahmad v. Barati Lal, 25 Ind, Cas. 816; 17 
O. C. 224; 10. L. J, 335, distinguished from. 


Appeal from the decree of the Subordinate 
Judge, Unao, dated 10th July 1916, confirm- 
ing that of the Munsif, Purwa, dated 26th 
February 1916. 

The Hon’ble Pandit Gokaran Nath Misra, 
for the Appellants. 

Pandit Tara Sharnkar Sharma, for Re- 
spondent No. &. 


JUDGMENT.—The only question which 
arises for determination of this second ap- 
peal is whether or not the Civil Court 
had jurisdiction to entertain a declaratory 
suit which was brought by the plaintiffs- 
appellants against the defendants-respondents. 
The case has alredy been before this Court 
on a question of limitation. It was decided 
here in second appeal that the suit was 
not barred by time, and this Court refused 
to interfere with a remand order which 
had been made by the lower Appellate 
Court diresting the oase to be returned 
for investigation on the merits. After the 
case went back to the Court of first instance 
this question of jurisdiction arose. The 
defence was taken that the suit was not 
cognizable by a Civil Court. This plea was 
given effect to by the Munsif, who dismissed 
the suit, His order dismissing the suit 
has been upheld in appeal by the lewer 
Appellate Court. In my opinion the desision 
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of the Courts below was wrong, In order 
to elucidate the matter in question it is 
necessary to set out the following facts. 
The parties are co-sharers in a village 
called Dubepur in the Unao district, This 
village is held in imperfect partition 
and is divided into two paétis, one of which 
is called Patti Auseri representing a share of 
13 annas 4 pies. The owner of this patti 
is the defendant-respondent, Gaya Prasad, 
No. 8. The other Patti Sri Kishan which 
consists of 2 annas 8 pies is held by three 
gets of owners. The plaintiffs between them 
own a lanna and 16 krants share in this 
patti, The first and second defendants who 
are the sons of one Ambika Prasad own a 
1 anna 4 pies share, and the other defendants 
Nos. 3 to 7 own the rest, namely, 3 and 4 
branta. Ambika Prasad, whose name has 
just been mentioned, made an application to 
the Revenue Court for an imperfect partition 
of this Patti Sri Kishan. The present plaintiffs 
Deoki Nandan and others objected to an 
imperfect partition taking place, the main 
ground being that it was not proper that 
imperfect partition should be allowed because 
the whole Mauza was joint (b: ijmal) and 
that until all the so- sharers of both the 
patitis were joined in the proceedings it 
would not be possible to arrive ata correct 
division of the shares. This objection filed by 
Deoki Nandan and others was, however, 
rejected in June 1913 as being beyond 
time. The imperfect partition case proceeded 
and these plaintiffs again objected ; but their 
objection was overruled. Finally in order 
to attain their purpose the plaintiffs on the 
Ist of September 1913 put in an applica- 
tion to the Revenue Conrt asking for a 
perfect partition of their share and demanding 
that all the co-sharers in the Village in- 
eluding Gaya Prasad, the owner of Patti 
Auseri, should be made parties. The object 
clearly was that the plaintiffs might obtain 
a total separation of their share in the entire 
Mauza. On the 9th of September the plaint- 
iffs came before the Revenue Court and 
presented a petition in which they 
referred to the application made on 
the lst of September. They went on to say 
that they desired this application for perfect 
partition to be postponed until they went 
to the Civil Court in order to obtain a 
decision regarding the proper extent of 
their share. This application having been 
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put in the Assistant Collector passed the 
following order:— 

“The pettion of the applicants for adjourn- 
ment is granted. Letthe case be put up 
again on the 15th December, ” 

After this the plaintifs came to the 
Civil Court and brought the snit out of 
which this appeal has arisen. 

It must be admitted that the plaint has 
been very badly drafted and that the plaint- 
ifs could not be given relief in the form 
in which it iasought in paragraph 9 of the 
plaint, Atthe same time it appears to me 
that if the Court has jurisdiction to entertain 
the suit, there is a case for a declaratory relief 
if the fasts can be established as they are 
represented by the plaintiffs. I will deal 
firat, however, with the question of jurisdic- 
tion, 

The Courts balow have relied upon aa 
Benoh desision of this Court which is re- 
ported as Mukhtar Ahmad v. Baraté Tal (1). 
Bunt in my opinion the present case is ong 
of a different kind and the law aslaid down 
ic this Bench decision cannot be applied to 
the facts before ms. Section 111 of the 
U. P. Land Revenee Act shows the manner 
in which questions of title arising in partition 
proceedings can be brought beforea Civil 
Court, and it was held in the Bench oase to 
which I have referred that the question 
whether the Civil Court has .jurisdiction in 
such oases must be determined with reference 
to the provisions of this section. It will be 
seen on a reference to section 110 that the 
circumstances which are contemplated in 
section 111 arise only after a notice has been 
issued to the recorded oo-sharers of the village 
calling upon them to file objections, Section 
lll provides that if on or before the date 
fixed for the proclamation any of the recorded 
co-sharers to whom notice has issued files 
an objection relating toa question of pro- 
prietary title, then the Revenue Court scan 
deal with the matter in one of the three 
ways set out in section 111. What is olear, 
however, inthe present case is that this suit 
with which we are now dealing did not come 
into the Civil Court in consequence of any of 
the eventa described in sections 110 and 111. 
It appears that before any notices were issued 
or at any rate beforeany objections could be 
filed to the application for perfect partition 


(1) 25 Ind, Cas. 316; 17 0. O. 224; 1 0. In J. 335, 
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which the plaintiffs-appellants put before 
the Revenue Court, they themselves went 
to the Assistant Oollestor and asked him to 
stay his hand while they went to the Civil 
Court in order to have the question of their 
title cleared up It is manifest, therefore, 
that the Assistant Collestor had not before 
him any objection of a recorded co-sharer 
such as is desoribed in section 111 of the 
Ast, and itis further clear that the As- 
sistant Collector did not decline to grant 
the application for partition until the ques- 
tion in dispute had been determined by 
a competent Court, All he did was to 
stay proceedings and to direct that no 
action shoald be taken upon the applica- 
tion until the plaintiffs who had made 
that application had done something which 
was necessary for them to do by means 
ofa suit in the Civil Court. In these 
circumstanses I am unable to see how it 
san be said that the jurisdiction of the 
Civil Court to entertain this suit was in 
any way ousted. In my opinion it was 
not, and the decision that the suit was 
not entertainable must be set aside as 
erroneous. The cage must now go back for 
investigation on the merits. 

The frame of the plaint has cosasioned 
a certain amount of difficulty and it has 
been conceded that the plaintiffs cannot ask 
for relief in the form in which it is sought 
in paragraph 9 (a) of the plaint. To me 
it seems that the question which will 
have to be investigated is the following, 
Nhe plaintiffs say that in the present 
state of affairs in which the whole village 
is divided by imperfect partition into two 
Pattis Auseri and Sri Kishna, they, the 
plaintiffs, are not in possession of the 
full area of the village to which they are 
entitled as being owners of a l annaand 
16 kranis share. In other words, the sug- 
gesticn is that aa the village is divided 
at present, Patti Sri Kishan does not Gon. 
tain the full area which it ought to, hav- 
ing regard to the ratio which 2 annas 6 
pies bears to 13 annas 4 pies. The 
plaintiffs say that taking the area of the 
whole village their 1 anna and 16 krants 
share representa an area of 51 bigkas 
12 1/15 biswausis, while if partition were 
effestede only in respect of the Patti Sri 
Kishan they would get possession of an 
gres, of 43 bigkas 13 biswas 15 4/5 biswansis 


only, which is a good deal less than the 
area to which they are entitled. It was 
this sircumstance which led the plaintiffs to 
objest to the application for an imperfect 
partition of Patti Sri Kishan only, for they 
objected that if that partition be carried 
out the resuli would be to give them a 
great deal less than they are entitled 
to. What they now want tobe madeslear 
is that as owners of a lanna and 16 
krants share they are entitled at the time 
of the division of the whole of the vil- 
lage lands toa share of the area of the 
village which bears the proportion of l 
anna and 16 krants to 16 annas, and it 
seems to me that this is a declaration 
which if the necessary facts are established, 
the Civil Courts are competent to grant 
them. Once this matter has been settled, 
the plaintiffs will be in a position to ask 
the Revenne Court to go on with the 
application for partition and to have par- 
tition made in accordance with the declara- 
tion made by the Civil Court. 

I allow this appeal, set aside the 
order of both the Courts below and 
send the «case back to the Court of 
first instance for desisionon the merits. 
Costs here anc hitherto will abide the 
result, 

Cause remanded. 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decree No. 1496 or 
1916. 

April 24, 1916. 

Present :—Mr. Justice Fletcher and Justice 
Sir Syed Shamsul Huda, Kr. 

Raja KISHORE LAL GOSWAMI— 
PLAINTIFE —APPELLANT 
VeErSUs 
TARAPADA BHATPACHARJBE— 


DrvenDant——- RESPONDENT. 

Landlord and tenant— Lease, construction of — Toll, 
payment of, in respect of goods sold on boat or road, 

The defendant took a lease of a certain property, 
to which the provisions of the Transfer of Property 
Actapplied, for the purpose of carrying ona shpp. 
The lease provided for the payment of a certain 
amount of rent gnd also for the payment of a toli 
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over the stipulated rent as part of the rent in respect 
of goods that should be sold inthe shop or on boat 
or on road on certain terms: 

Held, that on a reasonable construction of the lease 
the defendant was liable to pay the toll not only in 
respect of goods sold in the shop but also in respect 
of goods which, having been taken from the shop to 
the nearest boat or road, would be sold there, 
but that his liability did not extend to the case of 
goods gold on boats and roads far away from the 
shop. [p. 876, col. 2; p. 877, col. 1.] _ 

Appeal against the decree of the Subordi- 
nate Judge, 2nd Court, Hooghly, dated the 
4th of April 1916, modifying that of the 
Munsif, 2nd Court, Serampore, dated the 
23rd of November i914, 


FACTS appear from the judgment. 

Dr. Sarat Chunder Basak, (with him Babu 
Bepin Ohunder Bose), for the Appellant.—The 
plaintiff is the appellant, and the appeal 
arises out of a suit for rent which the 
plaintiff claims under a mourast mokarart 
lease. The lease provides a fixed rent as 
well as certain commission payable to the 
landlord upon the amount of the goods 
sold in the shop, that is, standing on the 
land or on boat or road as arafdar. The 
first Court allowed the claim in full, 
but om appeal the lower Appellate Court 
disailowed the commission upon the 
amount of the goods sold, on the ground 
that there is no consideration for such a 
contract and that if the commission, 
which is described in the lease as * * 
(dan) or*® * (kor), is allowed, the plaintiff 
would: be a share-holder of the defendant’s 
firm. I submit the lower Appellate Court 
has erred. When the payment of the 
Bommission is expressly stipulated in the 
lease, the defendant cannot get out of the 
contract to pay the same. On a_ proper 
construction of the lease the Court of 
Appeal below should have allowed the claim 
for commission. 


Dr. Jadunath Kanjilal, (with him Babu 
Hemendra Ohunder Sen), for the Respondent. 
—Tha condition in the lease as regards the 
payment of toll upon the goods bought and 
sold in the shop or on boat is not valid 
and operative in law. Refers to section 23 
of the Contrast Act. There is certainly 
no consideration for ‘the contract for the 
payment of the toll upon the amount of the 
goods sold in the public road or on boat 
plying ona public river. 

De, Sarat Chunder Basak replied, 


the Munsif at Serampore. 


JUDGMENT. 2 

FLETCHER, J.—This is an appeal by the 
plaintiff against the decision of the learned 
Subordinate Judge of Hughly, dated the 
4th April 1916, modifying the decision of 
The defendant 
took a lease of certain property to which 
the provisions of the Transfer of Property 
Act apply for the purpose of carrying on 
a shop—for the purpose of his aratdari 
business amongst other things. The lease © 
provided for the payment of a certain 
amount of rent. It also provides that 
the lessee should pay dan or kor over the 
stipulated rent as part of the rent in 
respect of goods that should be sold in 
his arat or on boat or shop or road- as 
aratdar on certain terms. Dr.. Kanjilal at 
the conclusion of his argument was driven 
to admit that the judgment of the lower 
Appellate Court, in so far as it refused 
to decree the commission in respect of 
goods sold in the shop as aratdar, sould 
not be supported. That ts obvious. The 
only question is with reference to the 
goods sold on boat or road. Dr, Kanjilal’s 
view is that it would be extremely hard 
that the plaintiff, who is apparently a 
Pleader, should be permitted to overreach 
the ignorant aratdar by having stipulated 
that whenever he should sell on any 
road in any country he should be liable 
to pay a commission to the plaintiff, That 
is not what the lease means, you must 
put a reasonable construction on the lease. 
What the plaintiff meant to provide against 
is this: Perhaps he knew the ways of the 
aratdars. He meant to provide that the 
aratdar should not be entitled to anchor 
a boat in the stream opposite or close to 
the shop and by taking the goods from 
the shop to the boat sell them there and 
say that that is not a sale within the 
meaning of the lease. Similarly, he should 
not be_entitled to take the goods out of 
fhe shop on the road and instead of 
selling them in the arat sell them on the 
road and say that he is not liable to pay 
commission in respect of the goods sold 
on the road adjoining the shop. Sush cases 
were intended to be covered by the lease. 
In respect of the goods so sold, there 
was nothing to prevent the lessee to stipu- 
late that he should be liable to pay a 
commission. Nobody an ever likely 
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suggest that this aratdar, when he is in 
his boat far away from his place of 
business and sells a maund of potatoes 
there, he is liable to pay to his landlord 
at Serampore a commission of one rupee 
per one hundred mannds in respect of 
goods sold ab that distance. The lease 
has got a perfectly clear and reasonable 
meaning. The oase must be remitted to 
the Court of first instance to find out 
what amount of additional rent by way 
of commission on things sold by the 
defendant as aratdar in tbe shop or on 
boat or on road, as I have already men- 
tioned, is payable to the plaintiff, Costs 
of this appeal will be paid by the re- 
spondent. 
SHAMSUL HUDA, J.—I agree, 


6 
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OUDH JUDICIAL COMMISSIONERS 
COURT. i 
Seconp IVIL APPEAL No. 344 or 1916, 
May 14, 1917. 
Present:—Pandit Kanhaiya Lal, A. J.C. 
BHAIRON PRASAD—DEFENDANT 
—~-APPELLANT 
VETEUS 
SHEO DARSHAN— PLAINTIFF, 
Musammat INDRANA AND OTRERS 
— DEFENDANTS — RESPONDENTS. 

Hivecution—Sale—Mortgage prior to attachment, 
whether binding on auction-purchaser. 

A person who purchases property, which has 
already been mortgaged, in execution of a decree, 
cannot acquire larger rights than those which his 
judgment-debtor possessed on the date of the sale, 
[p. 877, col. 2,] 

An auction-purchaser of a property mortgaged to 
2 person under a registered deed, executed prior to 
the attachment ofthe property, is bound by the 
mortgage evenifhe had no notice of the mortgage 
and the mortgagee failed to have his lien notified at 
the time of the sale, [p. 878, col. 1.] 

Appeal from the decree of the District 
Judge, Rae Bareli, dated the 30th June 
1916, reversing the order of the Officiating 
Munsif, Rae Bareli, dated the 3lst March 
1916. 

Babu 
lant. 

Syed Zahur 
No. 1, 


Surendro Nath Roy, for the Appel- 


Ahmad, for Respondent 
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Babu Lachhman Prasad, for Respondent 
No. 3. 

J UDGMENT.— Ganga Bakhsh Singh held 
a decree for arrears of rent against Musam- 
mat Indrana, in execution of which he 
brought to sale certain trees in a grove 
situated in the village Manjhgawan be- 
longing to the latter. Prior to the sale 
Lodheshwar made an application on behalf 
of his brother Sheo Darshan the plaintiff 
to the Revenue Court, stating that his 
brother held a mortgage of the said grove 
for Rs. 45 and that the money due on that 
mortgage should be notified at the time of 
the sale. The Revenue Court refused to 
recognize Liodheshwar as having any au- 
thority to present the application on behalf 
of his brother Sheo Darshan and rejected 
the application. In the order rejecting the 
application the Revenue Court further observ. 
ed that the time fixed for payment in the 
mortgage was four years and that it was 
noticeable that the mortgagee had not 
brought a suit for the recovery of hig money 
in spite of the expiry of that period. What 
the relevancy of that observation was to 
the order which was passed on that applica- 
tion is not quite apparent. The trees were 
purchased at the austion-sale by Bhairon 
Prased. Subsequently Sheo Darshan filed 
the present suit for recovery of the money 
due on the mortgage, praying in addition 
that the sale effected in favour of Bhairon 
Prasad should be set aside. The Court 
of first instance dismissed the claim on the 
ground that the plaintiff was estopped by 
reason of his failure to notify his lien in 
the manner provided by law. The lower Appel- 
late Court, however, came to the conclusion 
that the plaintiff was not guilty of any act 
or omission, such as would operate as an 
estoppel against him. It, therefore, decreed 
the claim for the sale of the mortgaged 
property. 

The learned Counsel who appears for the 
defendant-appellant contends that his client 
was a bona fide purchaser for value and that 
the plaintiff was not consequently entitled 
to bring the mortgaged property to sale in 
satisfaction of his mortgage. A person who 
purchases property subjecttoa prior mort- 
gage in execution ofa decree for arrears of 
rent cannot, however, acquire larger rights 
than those which his judgment-debtor 
possessed on the date of the sale, The mort. 
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gage held by the plaintiff was registered, 
and the defendant-appellant, as the purchaser 
of the rights of the judgment-debtor, is 
bound by the mortgage, which was effected 
prior to the attachment, which gave rise to the 
sale. The mere fact that the appellant had 
no notice of the mortgage or that applisation 
made by the brother of the plaintiff for 
notification of his lien was diallowed is of 
no avail to him, because if it be assumed 
that Lodheswar had any authority to file the 
application on behalf of the plaintiff, the 
fact that tbe, suit has been filed within one 
year from the date of the order psssed by 
the Revenue Court is sufficient to render 
it maintainable. As a matter of fact no 
application for the notification of the lien 
was made by the plaintiff himself, and no 
act of his or omission on his part can be 
relied on in proof of the plea, which the 
defendant-appellant has pressed in this appeal. 
It has also been argued on behalf of the 
defendant-appellant that the mortgage held 
by the plaintiff was collusive and without 
consideration. But no such plea was set 
forth in the grounds of appeal or appears 
to have been urged at the time of the 
hearing of the appeal in the lower Appellate 
Court. The finding of the learned Munsif 
was that the mortgage was made for 
consideration. The appeal is, therefore, dis- 
missed with costs, 
Appeal dimissed. 


CALCUTTA HIGH COURT, 
APPBAL EROM APPELLATE Decree No. 1685 
or 1916. 

April 25, 1918, 

Present:—-Mr. Jastise Fletcher and Justice Sir 
Syed Shamsul Huda, Kr. 

NAJA MIA — PLAINTIFF—- APPKLLANT 
VOTBUS 
ABDUL KADAR AND anotaer—Derenpants 


— RESPONDENTS. 

Civil Procedure Code (Act V of :903),0. VIII, 1.5 
«Pleadings, standard of, in India— Written statement 
—Qmission to deny allegation of title in plaint, effect of. 

In this country a very high standard of pleadings 
ganuot be expected. Lp. 879, col. L] 
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Where, in a suit for possession of land, the defend- 
ant in his written statement did not specifically 
deny the allegation made by the plaintiff in his plaint 
that the property sued for formed a portion of a 
certain taluq and the Munsif, holding that there was 
a constructive admission by the defendant of the 
plaintiff’s title as alleged in the plaint, decreed the 
suit without considering the evidence adduced on 
both sides on the question of title; 

Held, that the lower Appellate Court was justified 
in reversiog the decision of the Munsif on the 
ground that there was no such admission on the 
part of the defendant as would warrant a decision 
in favour of the plaintiff's title, specially as the trial 
Court had required proof of the plaintiff's title 
in spite of the so-called admission by the defendant. 
[p. 879, col. 1.] 

Appeal against the decree of the District 
Judge, Chittagong, dated the 8th April 
1916, reversing that of the Additional 
Munsif, Chittagong, dated the 24th June 


1915. 


FACTS appear from the judgment. . 

Babu Kshitish Chandra Sen, for the Appel- 
lant.-This is an appeal on bekalf of the 
plaintiff, The appeal arises ont of a snit 
for possession of certain lands. Plaintiff 
claims the land on the basis of a Settle- 
ment granted to him in 1909 by defendant 
No. 2. Defendant No. 2 purchased the 
disputed land which appertains to the 
Taluk of one Mobarak Ali in 1901. The 
defence of defendent No. 1, the only con- 
testing defendant in this suit, is that he 
purchased the land from Mobarak Ali’s 
daughters. The Court of first instance did not 
enter into any evidence, but found the land 
to appertain to the Taluk of Mobarak Ali 
simply on the admission of defendant No. 1. 
In this country under Order VIII, rule 5 
of the Civil Procedure Code, the Court may in 
its discretion require additional evidence 
even where there is an admission in the plead- 
ings and the Court generally does so, but the 
Court is not bound to do so, 

[Frercuer, J.—The admissions in this 
case are constructive admissions, } 


There is no specific denial in the written 
statement that the Taluk appertained to 
the Taluk of Mobarak Aliand this is construc- 
tive admission. We specifically stated in 
the plaint that the lands appertained to 
the Taluk Mobarak Ali. Hence in order to 
refute that there must be specific denial 
in the written statement. 

[Foercags, J.—The lower Appellate Court 
did not accept the admission of defendant 
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No. | because there was evidence in support 
of defendant No. 1’s case. ; 

When the plaintiff makes out a prima facie 
oase, under the Patni Regulations the defend- 
ant has got to prove his case also. On his 
failure cr omission to do sc, the plaintiff's suit 
must be deorded. 

Babu Probodh Kumar Dass, for the Re- 
spondents, was not called upon. 

JUDGMENT. 

#LETOHER, J.—This is an appeal preferred 
by the plaintif against the judgment of the 
learned District Judge of Chittagong, dated 
the 8th April 1916, reversing the decision 
of the Additional Munsif of the same 
place. The suit was one brought for re- 
covery of possession af land. The plaintiff 
claimed that he had got a settlement from 
the defendant No. 2, who had purchased 
the Taluk fhat had formerly belonged to 
ane Mobarak Ali and which had been sold 
for arrears of revenue under the Patni 
Regulation. The defendant No. 1 said that 
he was a purchaser of the property from 
Mobarak Alus daughter. The appeal is 
preferred substantially on this ground. It 
ig said that the defendant No. l in his 
written statement fatled to deny the allega- 
tion made by the plaintiff that the property 
sued for formed a portion of Mobarak Ali’s 
Taluk and that, therefore, there was a son- 
structive admission and no proof was re- 
quired of that. There are many answers 
to this— first of all, proof was required by 
the Court. Evidence was given on both 
sides as. to whether this land was or was not 
within the limits of Mobarak Ali’s Taluk. 
From this it is quite clear that the Judge 
in the Court of first instance did not act 
on this supposed. admission. Secondly, in 
these written statements filed before the 
Munsif, one cannot expect a very high 
standard of pleadings. The defendant No. 1 
in this ease says that he denied everything: 
he denied the title of the plaintiff and 
dented all the allegations contained in the 
plaint. Of course, that may not be a very 
scientific way of drafting a written state- 
ment. But what is clear from that is that 
this defendant intended to put every fact 
in issue and all the facts being in issue 
and the Judge having required proof of the 
title of the plaintiff, in coming to the 
conclusion thatthe learned Judge did come 
to, he simply dealt with the case on the 
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footing that there was no supposed ad- 
mission made by the defendant No. 1. 
The learned Judge was not bound by the 
view that the learned Munsif took. That 
seems to be quite obvions. 

The other point raised, namely, whether 
the plaintiffs lessor has got a title under 
the Patni Regulation which must override 
any title that the defendant No. 1 bas, has 
absolutely no force in it at all, because the 
first thing and the essential thing for the 
plaintiff to prove is that the property sued 
for forms a portion of the Taluk brought 
to sale under the Patni Regulation and this 
he has failed to prove. 

The appeal fails and is dismissed with 
costs. 

Saamsut Hopa, J.—I agree. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decrer No. 1711 
oF 1916. 

February 7, 1918. 
Present:— Mr. Justice Richardson 
and Mr. Justice Beachoroft. 

Mrs. fi. J. DELAUNKY, Execotaix 
TO THE ESTATE OF LaTE J. P. DEL AUNBY— 
Derenpant No. 4—APPELLANT 
versus 
PRANHARI GU HA—PLAINTIFF AND 
CHANDRA KUMAR GUHA AND OTHERS 


— Derenpants— RESPONDENTS. 

Hindu Law—Bengal school—Yautuka and ayau- 
tuka property—Burden of p.oof—Succession—Eject. 
ment, suit for—Mesne profits, claim for, against tres. 
passer, maintainability of. 

The burden. of proving that tle preperty which a 
Hindu lady purchased long after her marriage was 
her yautuka property, because the purchase was 
made from a special fund obtained during her 
nuptial ceremony, is ou the person who asserts it. 
[p. 880, col 2 ] 

To the ayautuka property left by 9, Hindu female 
the sons and the maiden daughters may be entitled 
in equal shares, but the married daughters are post- 
poned to the sons. [p. 880, col. 2.) 

Defendant No. 1, under colour of title from 
defendant No.4 to whom he attorned, dispossessed 
the plaintiff's tenants who thereupon surrendered. 
Defendant No 4 realised rents from the defendant 
No. : for some years. Ina suit by the plaintiff for 
ejectment ot defendants Nos. 1 and 4: 

Heid. that whatever the relation might be between 
defendant No. Land defendant No. 4, the possession 
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of the defendant No. las against the plaintiff was 
that of a trespasser, and the plaintiff was entitled 
to mesne profits as against him. [p. 882, col. 1.] 
Appeal against the deoree of the Sub- 
ordinate Judge, Noakhali, dated the 25th 


April 1916, reversing that of the 
Munsif, Sandip, dated the 29th of August 
1914, 


Babus Tarak Chandra Ohakraburtty, Dhi- 
rendra Lal Kastgir and Tarakeswar Nath Mitter, 
for the Appellant. 

Babu Bhagirath Chandra Das, for Defend- 
ant No. 1, Respondent. . 


JUDGMENT. 

RICHARDSON, J.—This is an appeal from 
the judgment and decree of the Subordinate 
Judge of Noakbali, dated the 25th April 
1916. The snit is a suit im ejectment 
and it was brought by the plaintiff against 
various defendants. The suit was dismissed 
in the trial Court but decreed in the lower 
Appellate Court. The appellant before us 
is the defendant No. 4 and there are also 
creas-objection by- defendant No. 1. The 
plaintiff traces his title to a lady named 
Nanda Kumari wife of Sarat Chandra 
Guha. Sarat Chandra diedin 1299 (B. S.) 
and Nanda Kumari in 1300 (B.S). The 
case made is that the land in dispute is 
included in the land purchased by Nanda 
Kumari from one Gourhari Guha under a 
conveyance, dated the 17th Sraban 1296, 
On Nanda Kumari’s death her rights in this 
property are said to have devolved upon 
her son Mohini, and on his death the pro. 
perty is said to have passed to the son 
of his sister Ganga Monee. That son died 
an infant and the property is then said to 
have devolved on hisfather, the defendant 
No. 5, from whom the plaintiff obtained it 
under a shikmi taluki lease, dated the 10th 
Aswin 1817. The learned Subordinate 
Judge has found that this title is establish- 
ed. 

Tt is contended in this appeal, firstly, 
that the Subordinate Judge has erred in 
law in tbe way in which he has dealt 
with the burden of proof on the question 
whether the property in the hands of 
Nanda Kumari was what is known as 
Yautuka or what is known as Ayautuka, 
The learned Subordinate Judge says this: 
“There is no evidence that Nanda Kumari 
had any Yautuk property or she purchased 

e property of Exhibit 3 with the proceeds 
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of any Yautuk property. Hence if the dis» 
puted land belonged to Nanda Kumari it was 
her Yautuk property. Ayautuk property of a 
Hindu female governed by the Dayabhaga 
School is inherited by her son’in prefer- 
ence to her daughter. Hence Mohini was 
the legal heir of Nanda Kumari.” It is 
argued that the learned Subordinate Judge 
has wrongly thrown the ovus of proving 
that the property was Yautuka on the 
appellant. The ‘ Yautuka’” of a Hindu wife 
consists of the gifts made to her during 
the nuptial ceremonies. The particular 
property in question was purchased 17 or 
18 years after the lady’s marriage. If the 
purchase was made from any special fund, 
it would seem that the burden of proving 
that should fall upon the person who asserts 
it. Bat apart from that the Judge in 
another part of this judgment has fond 
that the property did in fact déscend from 
Nanda Kumari to Mohini and though 
apparently at the time Mohini had two 
married sisters alive, no objection was taken 
by them and no claim was made by them 
to the whole or any part of the property, 
In the circumstances, therefore, it cannot, 
in my opinion, be said that the learned 
Subordinate Judge has erred in the mode 
in which he has dealt with this part of 
the case, In this connection, if is further 
suggested that the learned Subordinate 
Judge was not entitled to say that the 
Ayautuka property of a Hindu female is 
inherited by her sons in preference to her 
daughters. The learned Pleader has referred 
to a text the meaning of which he says 
is doubtful or ambiguous. But the pro- 
position laid down by the Subordinate 
Judge, who is himself a Hindu, appears to 
represent the commonly accepted view of 
the order of succession to Ayautuka pro- 
perty. To such property the sons and the 
maiden daughters may be entitled in equal 
shares but the married daughters are post- 
poned to thesons (Shastri’s Hindu Law, 
8rd Edition, page 415). 

The second contention of the learned 
Pleader is that the Subordinate Judge has 
not found, that at the date of Mohini’s 
death Ganga Monee’s son was in existence. 
But the fact was not disputed. “There is 
no dispute” says the Subordinate Judge, 
“that the infant son of Ganga Monee and 
the defendant No, 5 inherited the pro. 
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perty of Mohini or, in other words, the 
son cf Ganga Moni was the heir of 
Mohini and the defendant No. 5 was the 
heir of the aforesaid son.” It is im- 
possible to go behind a positive statement 
of this kind made by the Subordinate 
Judge in the course of a long and careful 
judgment. 

The third point taken is that the learned 
Subordinate Judge has in some way neglested 
to deal with the case as put for the plaintiff 
in the first paragraph of the plaint. That 
paragraph refers to a partition or exchange 
of properties which took place between Nanda 
Kumari and her husband. The first para- 
graph of the pleint, however, cannot be read 
by itself. It must be read with the rest 
of the plaint. There is no definite state- 
ment there that the property now in dis- 
pute was property obtained by Nanda Kumari 
in exchange for some property of her which 
went to herhusband. A definite statement 
on the subjest will be fonnd in paragraph 5 
of the plaint. That paragraph  states:— 

That the aforementioned Nanda Kumari 
Guba was owner in possession of the land 
‘of Schedule (Ka) by virtue of the afore- 
said purchase under a deed of private sale 
aud in right by adverse possession.” The 
` plaint, therefore, specifically affirms that the 
land specified in the firat schedule or the 
land in dispute was purchased by Nanda 
‘Kumari from Gourhari: and there is the 
further assertion of a right by adverse 
possession to that land. Moreover, there 
is a clear finding in the judgment of the 
Subordinate Judge that the conveyance 
exesuted by Gourhari in favour of Nanda 
Kumari does include the disputed land. 
There is, therefore, in an appeal confined to 
questions of law no substance in this Gone 
tention. 

Then as to limitation, tbat turns on 
the question of possession. It is suggested 
that the learned Subordinate Judge has 
not sufficiently dealt with this question. 
What is it that the Subordinate Judge 
has found? He has found that this pro- 
perty descended from Nanda Kumari to 
Mohini. He has found that by the pattah 
of the 22nd Chaitra 1839 the property was 
leased by Mohini to Bisweswar Guha, the 
father @& defendants Nos. 2and 3. These 
defendants are the first cousins of defend- 
ant No. 1. In the year 1807 a portion 
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of the land covered by the lease of 1293 
was surrendered by or on behalf of deferd- 
ants Nos. 2 and 3. The portion so sur- 
rendered was settled by Mohini with Nabin 
Chandra Guha, the brother of defendant 
No. 1, and apparently is now in the un- 
disputed possession of Nabin. As I read 
the judgment of the Subordinate Judge, he 
has further found that the land in dispute 
continued in possession of defendants Nos. 2 
and 3 as tenants of Mohini till the year 
1908. In that year a Record of Rights was 
published. The Subordinate Judge’s view, 
stated, if not expressly at any rate with 
sufficient clearness, is that subseqent to the 
publication of the Record of Rights the 
defendant No. 1, under colour of a title from 
the defendant No. 4, somehow continued to 
dispossess defendants Nos. 2 and 3 and 
that the possession of defendant No, 1 
does not go back beyond the year 1908. 
The plaintiff had some difficnlty in realis- 
ing his rent from defendants Nos. 2 and 
8 and he brought a rent suit against them 
and secured adecree. Thereafter they paid 
rent for one year, but firally surrendered 
the land tothe plaintiff. The plaintiff says 
that he attempted to obtain possession after 
this second surrender, which occurred at the 
end of 1911 or beginning of 1912, and 
was unsuccessful and he dates his cause 
of action from the year 1913. On the 
fasts as found by the Subordinate Judge 
it is quite clear that this suit is within 
the time allowed by the law of limitation, 
Another objection taken by the learned 
Pleader is that the Subordinate Judge has not 
dealt with defendant’s title. The defend- 
ant No. 4 is the owner of a 4-anna share 
of the Zemindari right, but that is not the 
title under which she claims in the present 
suit. She claims as a purchaser ata Conrt 
sale. The sale certificate is dated the 5th 
December 1908 and it purports to pass 
the Taluki title. This title, however, is the 
very title which Nanda Kumari is said to 
have purchased long before from Gourhari, 
in whom according to the Subordinate Judge 
the title vested. Nither the plaintiff nor 
her predecessor-in-interest was a party 
to the rent suit in execution of the decree 
in which the sale was held. Therefore, 
neither the decree itself in the rent suit 
nor the sale in execution of that decree 
can bind the plaintiff, As to this title 


“(B. 8.) for the 


-of this rent.” 


‘but by defendant No. “4: 
‘relafion maybe between defendant No. 1 


‘the possession 
“again. 
“and I need not repeat what I have said. 
' It bas also been argued for the defendant 
‘No. 1 that the Subordinate Judge has not 


` identical 
` plaintiff by the document of the year 1317, 
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VITHOBA V. SEGO. 
set up by defendant No. 4 and defendant 
No; 1 under him, the Subordinate Judge's 
‘view is perfectly clear. He has found 
that defendant No. 18 settlement is a 
fictitious one; and he adds that before 1308 
he had no right in the land. He adds 
that “defendant No. 4 was never in khas 
possession of the disputed land. She did 
“not take delivery of possession of the 
disputed land through Court. She did not 


‘take amicably. The defendant No. 1, who 


either dispossessed the defendants Nos. 2 and 
‘3 during their minority or was in collu- 
sion with them, attorned to defendant No. 4 
who simply got rent for 1316 and 1317 
disputed land from the 
defendant No. 1 in 1909 and 1910. She 
as a Talukdar had no concern with the 
disputed land other than the receipt 
It is obvious that, whether 
rightly or wrongly, the Subordinate Judge 
‘is of opinion on the merits that the title 
‘of defendant No. 1 as also of defendant 


“No. 4 was purely a paper and fictitious 


title. 
‘Coming to the geross-objections filed on 
behalf of defendant No. 1, the first objec- 


‘tion on his bebalf is that he has heen 


-made liable for mesne profits. He says that 
mesne profits ought to be- paid not by him 
:‘Whatevéer the 


‘and defendant No. 4 the possession of the 
‘défendant No. 1 as against the plaintif is 
“that of a trespasser and the plaintif is 
‘entitled “to mesne profits as against him, 
“The next objection raises the question of 
of defendant No. 1 over 
That I have already dealt with 


definitely found that the lands in suit are 
with the land leased to the 


That document is Hxhibit No, 1 on the 
record. The two plots of land to which 
the first schedule of the plaint refers are 
both found by the Subordinate Judge to 
“be included in that document. He says 
that plot No. 2. of Exhibit No. 1 includes 
the plaint land. There is no substance, in 
fay opinion, in the cross-objections urged 
on behalf of defendant No. 1. The plaintiff 
not being the appellant, I guard myself 
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from being understood to express any opi- 
nion on the question whether it was open 
to the defendant No. 1 to take any of 
these cross-objections except the first. 

The result is that the appeal and the sross- 
objestions must be dismissed, The plaintiff 
is entitled to his costs of the ‘appeal and 
the cross-objestions from defendant No. 4 
and defendant No. 1 respectively. 

Bracucrorr, J.—I agree. 

Appeal dismissed. 


NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 
Frast Civit Appeat No. 45 of 1917. | 
February 23; 1918. 

Present :—Mr. Batten, Offg. J. C. 
VITHOBA AND OTHERS— DEFENDANTS — 
APPELLANTS 
VETEUS 
SEGO AND ANOTHER—PLAINTIFFS — 


RESPONDENTS, 
Minor, decree against — Negligence of , guardian sa 


litem in conduct of suit—Bad management of suit— 


“Failure to raise money by encumbering property in 
order to ‘prevent final decree from being passed, whether 
gross negligence--Non-service of summons on minors 
guardian, whether sufficient ground for setting aside 
decree by suit—Civil Procedure Code (Act V of 1908), 
O, IX, r. 18,0. XVII, r. 2—Audi alteram partem, 
applicability of. 

Gross negligence on the part of a guardian or 
next friendin conducting a suit on behalf of a minor 
is a good gronnd for the minor to bring a suit for 
setting aside the decree, [p. 884, col. 2. 

But mere bad management ofa suit by the guar- 
dian or an omission to raise money on behalf of the 
minor by further encumbering the estate, in order 
to prevent a final decree ina mortgage suit from 
being passed, is nota sufficient ground for setting 
aside a mortgage decree unless the conduct of the 
guardian amounts to fraud or gross negligence. [p, 
884, col. 2. | 

Daulat Singh v. Raghubir Singh, A. W. N, (1894) 
141, followed. 

There is no exception to the rule audi alteram 
partem, unless such an exception is made by legis- 
lation, Tp. 885, col, 2.] 

The mere non-service of summons on a party to a 
suitis not a sufficient ground for setting aside the 
decree ina fresh suit unless it is part of a scheme of 
fraud. [p. 886, cols, 1 & 2.5 

Ifan ex parte decree is passed gain 8, minor 
under Order XVII, rule 2 of the Civil Procedure Code, 
the remedy of the minor acting through his guardian 
Hes in the provisions of Order IX, rule 13 of the Code, 
and he cannot obtain rélief in a separate suit unless 
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:the absence of the guardian has resulted in such an 
injustice to the minor as would amount to gross 
aeptigonce on the part of the guardian, [p. 886, col. 
2. 


A minor once represented by a guardian 
does not cease to be so represented merely because 
an ex parte decree is passed against him owing to the 
absence of his guardian. [p. 886, col. 2.] 


Appeal against the judgment of the 
District Judge, Bhandara, in Civil Suit 


No. 33 of 1915, dated the 31st January 
1917. 


Messrs. M. Gupta, S. Ramdas 
B. Wyawahare, for the Appellants. 

The Hon'ble Sir B. K, Bose and Mr. 
‘VY, Bose, for Respondent No. 1. 


Messrs. V. M. Jukatdar and Bhawani 
Shankar, for Respondent No. 2. 

JUDGMENT.—This appeal arises out of 
a suit filed as asequel to the case disposed 
of in Miscellaneous Appeal No, 30 of 1913 
disposed of on 6th February 1915, The 
minor defendants in Sait No. 50 of 1908 
Sego and Jagan have now brought a suit 
‘for a declaration that the decree final in 
that suit is null and void and for possession 
of the mortgaged property, alleging that the 
mortgage-debt has been fully satisfied by 
the usufruct of the property since it has 
been in the decree-holder’s possession. In 
the alternative they ask to be allowed to 
redeem in case any balance of the mortgage 


and BB. 


debt-remains unsatisfied. The District Judge 


has granted a decree that the final decree 
passed against the plaintiffs in Suit No. 50 
of 1908 does not bind them and is null 
and void as against them. He has not, 
however, granted a decree for possession or 
redemption but has relegated the parties to 
the position they were in before the decres 
final was passed. Itis admitted by both 
sides that if the District Judge is right in 
holding that the decree final does not bind 
‘the plaintiffs, the form of the decree in this 
‘suit is a correct one. 


The plaintiffs claim that relief should be 
granted on three grounds. The frst is 
fraud on the part of the decree-holders ; 
the second is negligence on the part of 
Budhu the guardian ad litem of the plaintiffs 
in the former suit; thirdly, it is said that 
the dgcree final is void against the plaintiffs 
as they were not properly represented by a 


guardian ad litem when the decree was pass- 
ed. 
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The learned District Judge has held that 
none of the allegations of fraud made against 
the decree-holders have been preved, and 
this finding has not been challenged in 
argument by the learned Counsel for the 
respondents. The nature of the fraud alleged 
is, however, closely bound up with the 
charge of negligence directed at Budhu. 

The facts of the case as regards the 
gircumstances in which the decree was made 
final have been fully set out in the former 
judgment of this Court and the judgment 
appealed against and need not be repeated 
fully here. Itis sufficient to say that Budhu 
is the full brother of one appellant and 
step brother of the other appellant and was 
their guardian ad litem. When the decree- 
holders applied for a final decree for fore- 
closure, a notice was issued to the minors 
in which they were desoribed as minors by 
guardian Sakharam, Sakharam being their 
father. Sakharam was not their 
guardian ad item, but it has been 
found that the notice was drawn up ins 
correctly not through anybody’s” fraud 
but by a pure mistake, Sakharam having 
been nominated as guardian ad litem by the 
plaintiffs in that suit at the commencement of 
the proceedings. He declined to act as 
guardian of his sons and then Budhu was 
appointed guardian ad litem. Even Sakharam 
was not served as guardian.of the minors but 
the notice was served on the minors person- 
ally. Subsequently on the 25th September 
1910 service was made on Sakharam and 
Budhu, the first and sesond defendants in 
the case, in their own names and not as 
guardians of the minor defendants. The 
notice was to appear on 8th October 1910, 
but they did not appear, and the notices 
were held to have been duly served on them, 
What happened was, and this is the version 
adopted by the plaintiffs in this snit, that 
Sakharam and Budhu, when they saw the 
proges-server appear, concealed themselves 
inside the house and the notices were affixed 
to the house. 

In the lower Court the charges of 
fraud made against the decree-holders 
have broken down and no attempt is 
made to sustain them in this Court. The 
specific acts of negligence alleged against 
Budhu are, (1) that he made no attempt to 
raise the mortgage money before 15th April 
1910, the date named for payment in’ the pre- 
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liminary deoree; (2) that he did not apply 
on the minors’ behalf to set aside the ex 
parte final decrea against the minors; 
and (%}-that he did not appeal against the 
final decree on behalf of the minors on the 
ground that it had been passed behind their 
backs. In estimating the negligence, if 
any, on the part of Budhu we must see what 
the allegations made by the plaintiffs are, 
and these are contained in the main charge 
of fraud against the decree-holders. The 
plaintiffs allege that on 25th September 
1910, when Budhu and Sakharam concaaled 
themselves within the house from the process- 
server, a Comoromise was effected insida 
the house be ween the parties, and the 
defendants stated to the mothers of the 
plaintifis that they would not get the decree 
made final for the fall 5 annaa 4 pies mort- 
gaged but would give up the minors’ share of 
the property and accept the other half of the 
property in full satisfaction of the decree, 
Aacording to the plaintiffs’ case, therefore, 
what they would have urged, if they had 
appeared through their guardian ad litem 
on &th October 1910, is that the decree. holders 
had released their share of the property. 
The story about the alleged compromise on 
25th September 1910 has on very good grounds 
been found to-be a tissae of falsehoods and 
this finding is accepted in this Court. I do 
not understand how the plaintiffs oan 
somplain that their guardian did not appear 
for them and tell a story which has now been 
found to be absolutely false. There can be 
no negligence in omitting to come forward 
and tell a false story. Itis nowhere alleged 
in the plaintiffs’ pleadings that if they 
had appeared through a diligent guardian 
they would have asked for an extension of 


time. According to their case what they 
would have pleaded would have 
been something perfectly different, 


Presumably any ‘appeal made on behalf of 
the plaintiffs would have put forward the 
story that has now been put forward and 
is found to be false. I do not see how we 
can ignore the plaintiffs’ pleas in the present 
case and suppose that a different case might 
have been put forward for them than the one 
they have advanced now. But even if we 
ignora the specific allegations made by the 
plaintiffs, it remains to be seen whether 
Budhu can be said to have been negligent 
in not raising the money, in not applying 
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to have the ex parte decree set aside on the 
ground that the minors have not been 
served and in not appealing against the 
decrep on the same ground. As to the 
alleged negligence in -not raising the money 
the plaintiffs’ plea is that the other sgo. 
sharer of Mouza Paldongari was willing to 
advance the money on easy terms, that is 
to say, that the money might have been 
raised by further enoumbering the property. 
Budhu and Sakharam did not raise the money 
in their own interest, aud an omission to 
raise the money on behalf of the minors by 
further encumbering the estate is not such 
an act of gross negligence as would entitle 
the plaintiffs to treat the decree as a nullity, 
It is not alleged that the money was 
available on the &th October, the date on 
which the decree was made final, and in 
these cricumstances if cannot be imputed 
as an act of gross negligence that Budhu 
failed to appeal or failed to take steps to 
set aside the ex parte decree. No money 
was deposited on account of the plaintiffs until 
24th August 1912. No doubt gross negli- 
gence on the part of a guardian or next 
friend in conducting a suit on hehalf of a 
minor is a good ground for the minor setting 
aside the decree; vide Lalla Sheo Churn Lal 
y. Ramnandan Dobey (1), Ram Sarup Lal v, 
Shah Latofat Hossein (2), Gottepati Subbana 
y. Gottepati Narasamma (3). But mere bad 
management of a suit by the guardian is not 
a sufficient ground for setting aside a decree 
unlessit amounts to fraud or gross negligence; 
vide Daulat Singh v. Raghubir Singh (4). The 
time for payment expired on 15th April 1910, 
and the decree was made final on Eth October 
1910. The minors through their guardian 
could have asked foran extensionof timequite 
independently of any application by the 
decree-holders for making the decree final, 
No such application was ever made on 
their behalf. In the circumstances of the 
case it was not gross negligence on the 
part ofthe guardian to abstain from seeking 
to set aside or appealing against a final 
decrees merely on the ground that the 
minors had not been noticed. It was an 
omission on his part which may well have 


(1) 22 O. & 11 Ind. Dee. (N. 8.) 7, . 
(2) 29 C. 738. 

(8) 26 Ind. Cas, 16; 27 M. L. J. 486. 

(4) A. W. N. (1894) 141, 
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been the wisest course in the circumstances 
of the case. It would have been gross 
negligence not to appeal or apply for 
restoration if the money had been paid 
or if the alleged compromise had really 
taken place, but it was not necessarily 
negligence to abstain from doing so when 
all that could be hoped was that the 
Court might possibly grant an extension 
of time. which had not been asked for up 
to the date of the hearing of the applica- 
tion to make the decree absolute. 

We next come to the most important 
question in the case, namely, whether the 
final decree is a nullity against the minors 
because they were not noticed when the 
desree-holders applied to have the decree 
made final. The District Jndge seems to 
think that this point has been settled by 
rey remarks in the former case. This is 
not so. J held and I still hold that the 
minors’ guardian was nob noticed, and, 
therefore, the minors were not represented 
at the hearing when the decree was made 
final. I did not intend to say, nor ould 
I say, that the minors were entirely un- 
represented so that the proceedings against 
them were void. Nothing 1 raid in the 
former appeal ean possibly make this 
question res judicata. I will first dispose 
of three arguments raised on behalf of the 
appellants. It is first of all urged that 
on an application being made for an order 
under Order XXXIV, rule 3 (2), for a 
final decree the non-applisant party con- 
cerned is not entitled to notice thereof or 
to appear and be heard in answer thereto. 
It is urged that the ruling in Seth Bag- 
wandas 7. Shridhar (5) is no longer to the 
point, since under the presant Civil Proce- 
dure Codeall proceedings up to the granting 
of a final decree are proceedings in the 
suit. I am of opinion, however, that the 
principles of that ruling are still in forse. 
The proceedings started by an application 
to make a foreclosure decree final are no 
doubt proceedings in the suit, bat they are 
a fresh stage in the proceedings which are 
opened by the application. The mere men- 
tioning of a date for payment in the prelimi- 
nary decree cannot possibly bə a notice 
of the re-opening of the fresh stage of the 
proceedfngs beginning with an application 


(5) 3 N. L. R, 55. 
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to make the decree final, Where thera 
is no possibility of giving the parties a 
date for further hearing, then the other 
side must be given a notice when the 
proceedings are re-opened by one party or 
the other. To ignore this rule would be 
to neglect the maxim audi alteram. partem, 
Under Order XXI, rule 22, it is provided 
that in execution cases notice to the judg- 
ment-debtor need be given only if the 
application is made more than a year after 
the date of the decree. This seems at 
first sight to be an exception to the rule 
laid down by the maxim, but it is not 
really so. If nothing at all were said 
about noticing the other side then a notice 
would have to issue. What rule 22 really 
means is that the rule is that the other 
side should be noticed, but that rule need 
not be observed if the application is made 
less thay a year after the date of the 
decree. This is not an execution case, but 
I kave mentioned the point in order to 
show that there is no exception to the 
rule audz alteram partém, unless such an 
exception is made by legislation. 

It is neat urged for the appellants that 
the service on the minors personally was 
a valid service. No serious argument has 
been add.essed in support of this conten» 
tion, which I consider to be unsustainable. 
This plea certainly does not obtain adequate 
support in some remarks of Wilson, J., in 
Suresh Ohunder Wum Ohowdhry v, Jagul 
Ohunaer Deb 16). 


It is also suggested that the fact that Budhu 
was personally served was a sufficient service 
on the minors of whom he was the guardian, 
though he was not served as their guardian. 
I am not prepared to say that the servise on a 
guardian personally as a party to the suit gan 
never be a gond service on the minors of whom 
he is the guardian, but I adhere to my 
opinion that in this oase the service on 
Budhu cannot be. regarded as a proper 
service of the notice to the minors through 
their guardian inasmuch as Budhu never 
subsequently acted in the capacity of the 
minors’ guardian. When be applied in Ex- 
hibit P-10 to set aside the ex parte decree, 
he did so on his own behalf and not ou behalf 
of the minors. 


(6) 14 C. 204 at p. 215 (F, B.); 7 Ind. Dee. (N. s.) 
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>: The ‘iain contention on behalf of the 
appellants is that the final decree is merely 
an es parte decree in the ordinary sense of 
that term, liable to be set aside in the 
prescribed manner, and nota mere nullity 
not requiring to be set aside or liable to 
be set aside only by a separate suit. On the 
one hand we havea class of cases dealt 
with in Rashid-un-nisa vy. Muhammad Ismail 
Khan (7), Sham Lal v. Ghastta (8), Hanuman 
Prasad v. Muhammad Ishaq (9), Khairaj Mal v. 
Daim (10) and Purna Ohandra Kumar v. Bejoy 
Ohand (11). These were all sases in which 
either no guardian atall was appointed at any 
stage of the suitor in which the guardian 
appointed was not legally competent to be a 
guardian or next friend. On the other 
hand we have a alass of cases instanced 
by Raghubar Dyal Sahu v. Bhikya Lal Messer 
(12), where throughout the suit the infant 
has been duly represented by his guardian. 
In such a case where the infant after 
attaining majority seeks to set aside that 
decree by a separate snit, he can succeed 
only on proof of fraud or collusion on the 
purt of his guardian. In the present case 
the plaintifis were duly represented by their 
guardian and that representation undoubted- 
ly extended until the termination of the 
suit by the passing of the final decree, 
After studying the cases Narsing Das y. Bibi 
Rafikan (13), Pran Noth Roy v. Mohesh Chandra 
Moitra (14), Radha Raman Shaha v, Pran Nath 
Roy (15), Khagendra Nath Mahata v. Pran 
Nath Roy (16) and Puran Ohand v. Sheo Dat 
Rai (17), it seems to me clear that the mere 
non-service of summons on a party to the 
suit is not a sufficient ground to set aside 


(7) 3 Ind. Cas. 864; 31 A. 572; 18 ©. W, N. 1182; 
10 C. L, J. 318; 6 A. is. 822; 11 Bom. L. R. 1225; 
6 M. L. T. 279; 19 M. L, J. 631; 36 I. A. 168 (P. O.). 

(8) 23 A. 459, 

(9) 28 A. 137; 2 A. Ti. J. 615; A. W. N. (1905) 229. 

(10) 32 0. 296; 9 C. W. N 201; 2 A. L.J, 7l; 7 Bom. 
pe 1; 10. L. J. 584; 32 I. A, 28; 8 Sar. P. C. J. 784 


(P. C.). 
(11) 18 Ind. Cas. 859; 17 ©. W. N. 649; 18 O. D. J. 


18. 

(12) 12 0. 69; 6 Ind. Dec. (N. 8.) 48, 

(13) 5 Ind. Oas. 198; 37 O. 197; 11 C. L, J. 260; 14 
C WwW 


‘W.N. & 

(14) 24 C. 646; 12 Ind. Dec. (N. s.) 1032. 
(16) 28 C. 475; 5 O. W. N. 757. 

(18) 29 C. 395; 29 I. A. 99; GO. W. N. 473; 4 Bom. 
L. R. 363; 8 Sar, P. O.J; 266 (P, C.), 

(17) 29 A. 212;4A,0. Je 51; A. W. N, (1907) 31, 


INDIAN. CASES, 


[1918 


the decree in a fresh sait, though where 
the non-service is a part of a scheme of 
frand the dearee might be set aside. There 
are no rulings exactly on all fours with the 
present case. The first question that arises 
is whether a minor who is duly represented 
by a guardian is in a better position than 
an adult. He would certainly be in a better 
position if he was not served beacause no 
guardian was appointed for him. If an 
ex parte decree is passed against a minor 
under Order XVII, rule 2, it appears to 
me that the remedy of the minor acting 
through his guardian lies in the provisions 
of Order IK, rule 13, and he cannot obtain 
relief in a separate suit unless the absence 
of the guardian has resulted in such in- 
justice to the mincr as would amount to 
gross negligence on the part of the 
guardian. In other words, a minor onct 
represented by a guardian does not cease 
to be so represented merely because an ea 
parte decree is passed against him owing 
to the absence of his guardian. 

The further question remains whether the 
minors inthe present case can be said not to 
have been represented because no notice was 
served on their guardian at the opening 
of the fresh stage of thesuit. After some 
consideration I am of opinion that the 
minors cannot be said not to have been 
represented by a guardian. They were re- 
presented, but an ex parte order was passed 
against them in circumstances which would 
have entitled their guardian to apply to 
have the ex parte decree set aside under 
Order IX, rule 13. The Court took steps 
to have the'minors served but owing toa 
mistake of procedure they were not served. lt 
appears to me that they are exactly in the 
same position as if their guardian had been 
served but had been unavoidably prevented 
from attending in circumstances which 
entitled him to have the ex parte decree set 
aside. In such circumstances I do not think 
it can be said that the mincrs were not re- 
presented at all, 

The lower Court has held that there 
was no fraud,and I have held that there | 
was no gross negligence on the part of the 
guardian, and I am of opinion in the special 
circumstances of the case that whjle the 
minors could bave applied to set aside the- 
ex garte decree under Order IX, rule 13, 
they cannot set aside the decree under a 
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fresh suit since the decree was not a 
nullity but an ea parte decree within the 
ordinary meaning of that term. To hold 
otherwise would, in my opinion, be to hold 
that when a defendant is entitled to get a 
decree set aside under Order IX, rule 13, 
he is always asa matter of course entitled 
to set aside the decree by a separate suit if 
he is a minor. I do not find anything in 
the circumstances of this oase to entitle the 
plaintiffs to any special consideration. 

For the above reasons I set aside the 
desree of the District Judge and dismiss the 
suit with costs in both Courts. 

Decree set aside, 


PUNJAB CHIEF COURT. 
MISOELLANEOUS Seconp Orvin APPHAL 
No. 2757 or 1916. 

January 22, 1918. 

Present: —Mr, Justice Chevis. 
SALAMAT RAI-~Derenpant— 
APPELLANT 
tersus 
KANSHI RAM—-PLAINTIFF, AND OTHERS— 


DEPENDANTS— RESPONDENTS. 

Pre-emption—Land on outskirt of town included 
in Municipal limits for certain purposes, whether 
becomes part of town—“Owner”’, who is. 

The mere fact that for certain reasons the Local 
Government has seen fit to include a part of the 
Premgarh estate within the Municipal limits of 
Hoshiarpur city, does not necessarily mean thatthe 
locality in question has become a part of the town 
for purposes of pre-emption. Although the site in 
dispute is situate between the Hoshiarpur city and 
the railway station, and shops have sprung up in 
the vicinity, it cannot besaid that the town has 
extended so far. [p. 887, col. 2.] 

Where a person buys agricultural land assessed to 
revenue and becomes one of the khewatdars, he must 
be regarded as an owner of the estate for purposes of 
pre-emption, no matter whether the area he buys 
is small and whether he pays only a few annas as 
revenue: and he does not cease tobe such owner 
merely because he walls off the land and stores 
iron thereon. [p. 887, col. 2; p. 888, col. 3.] 


Miscellaneous second appeal from the 
order of the District Judge, Hoshiarpur, 
dated the 16th July 1916, reversing that 
of the Munsif, lst Class, Hoshiarpur, dated 
the 7th*December 1915, dismissing the slaim 
and remanding the case for trial and decision 
of the remaining two issues, 
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Bakshi Tek Ohand and Lala Balwant Rais 
for the Appellant. 

Mr. Mukand Lal Puri, for the Respond- 
ents. 


JUDGMENT.—This is an appeal from 
an order of remand under Order XLI, 
rule 23. The fasts are given in the judg- 
ments of the lower Courts. 

It is first argaed before me that the 
land in suit is in a town. It is true that 
it is now within Municipal limits, but it still 
remains a part of the estate known as 
Premgarh village. It is between Hoshiarpur 
sity and the railway station and, though 
shops have sprung up in the vicinity, I 
do not think if san be said that the town 
itself has extended so far and I do not 
see that the mere fact that for oertain 
reasons the Local Government has seen fit 
to include a part of the Premgarh estate 
within Municipal limits necessarily means- 
that the locality in question has become 
a part of the town. 


The next question urged is, that 
plaintiff by his purchase of a small plot of 
land, l kanal 14 marlas in area, for building 
purposes has not become an “owner of 
the estate,” or that if he did besome such 
an owner by his purchase, he has ceased: 
to be such an owner by his purchase, 
having walled the land which he bought 
and turned it into a store. Here several 
well-known rulings are cited. In some it 
has been held that an owner of a site in 
the ubadi, or an owner of a share in a 
well, ora purchaser of a share in a pond 
does not become an owner in the estate. 
But in most at least of the rulings one of 
the main tests seems to be whether the 
claimant’s purchase is assessed to land 
revenue. The term “owners of the estate” 
has generally been interpreted as meaning 
the khewatdars or body of men who pay 
the land revenue. Here plaintiff has 
bought agricultural land assessed to revenue, 
and has become one of the khewatdars. It 
is true that the area is small and that he 
only pays a few annas as revenue, but still 
he is a kAhewatdar and so J think he must 
be regarded as an owner of the estate, I 
can see no good reason for holding that he 
did not become such an owner because’ of 
his purpose in buying, že. to build a house 
er that he has ceased to be such an owner 
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by the fact that he has walled off his land 
and stores iron there, 
This appeal is dismissed with costs, 
Avreal dismissed. 


PESA tgeimia oai E 


PATNA HIGH COURT. 
Frast Civic Appeats Nos. 527 AND 538 or 1915. 
August 14, 1917. 

Present:—Sir Edward Chamier, Kr., 
Chief Justice, and Mr. Justice Sharfuddin. 
RAMESWAR LAL BHAGAT—Ptatntive— 
APPELLANT 
versus 
Raj Kumar GIRWAR PRASAD SINGH 
AND ANOTHER DEFENDANTS-—— RESPONDENTS, 

Jagir, transfers of portions of, nature and effect of — 
Resumption, right of-—Burden of proof. 

A jagirdar sold all his rights in certain villages to 
certain Chowdhris, who in turn sold all their rights 
in those villages to the ancestor of the plaintiff. The 
defendants, who were the descendants of the original 
Jagirdar, contended that the transfer to the Chowdhris 
was not a sale, but merely a grant of baidari tenure 
according to which only heirs male of the grantee 
could succeed, and that as the last holder of the 
tenure had left no male issue, the plaintiff being his 
daughter’s sou, they were entitled to resume the 
villages. It was found thatthe ancestors of the 
plaintiff had been in possession of she villages for 
generations and that the words used in respect of the 
transfers of the villages were bikri and farokht: 

Held, thatthe bniden was on the defendants to 
prove their right to resume both as against the 
Chowdhris. and as against the ancestors of the 
plaintiff. [p. 890, col. 1. j 

Anpeal from a decision of the Subordinate 
Judge, Palamau, dated the 24th August 
1915. 

Messrs. Khurshed Hasnain and Jamas. 
Mohan Mukherji, for the Appellant. 

-Messrs, Pugh, Mritunjay Lal and R. Ta. Dult, 
for the Respondents. 

JUDGMENT. 

CHAMIER, O. J.—These appeals arise out of 
suits brought by the appellant to establish 
his right to three villages Gurturi, Kolbua 
and Gorgo lying in Parganah and District 
Palamau. The defendants to the two suits 
are different but the questions for decision 
are the same. The two suits were tried 
together in the Court below and they may 
be disposed of by one judgment. 

At the beginning of the 19th century 
Gurturi and Kolhua were part of the Jagir of 


Sheo Prasad Singhin the Zemindari or Raj 
of Raja Churaman Rai of Palamau. In 1800 
Sheo Prasad Singh transferred them to some 
Chowdhris, who in 1806 transferred them 
to Manog Bhagat. Similarly, Gongo was 
partof the Jagir of PatiSingh in the same 
Raj. In 1£00 he transferred it to the above. 
mentioned Chowdhbris, who in 1807 transfer- 
red it to Manog Bhagat. From 1807 the 
history of all three villages is the same. 
Manog was succeeded ret by his widows 
Ram Kuer and Phool Kuer and subsequently 
by Sheo Prasad Bhagat who claimed to have 
been adopted by him. Sheo Prasad was sug» 
ceeded by histhree sons of whom the survivor 
Janki Charan Bhagat died in 190i. Sonkali 
Koer his _widow took possession. The 
defendants in each of these cases disputed 
her right and there were compromises where- 
by she was allowed to retain 10 annas ‘in 
two villages and 1l2annas_ in the third. 
The plaintiff, however, maintains that she 
in fact retained possession of the whole of 
the three villages. Sonkali died in 1907, 
The plaintiff, who is son of a danghter of 
Janki Charan, took possession but his right 
was disputed and these suits were brought 
in 1913. The defendants are descendants of 
the ortginal Jagirdars. 

Both parties have quoted freely from the 
District Gazetteer and Sir W. Hunter's 
Statistical Acecunt of Bengal, Volume 16, 
These publications shew that the British 
took possession of the Parganah in 1773 and 
settled it with the Raja for 5 years. In 
1786, a second settlement was made with 
Raja Churaman Rai, who was a minor, 
In 1789 a third settlement was made by a 
Mr. Leslie who drew up a list of Jagirdars 
and fixed the revenue due from them to 
the Raja. Churaman Rai on attaining 
majority assumed the management of his 
estate, but he fell into arrears with the 
revenue and the estate was sold to the 
Government in 1614. Government granted 
it to another Raja in 1816, but resumed it 
two years later and has held it ever sinee. 
In 1818 the amount payable by the Jagir- 
dars wasre-fixed, In 1839 and 1872 other 
settlements were made. Lastly, in 194, the 
settlement was made which is now in force, 
Prior to the British conquest, tha Chero 
rulers had created a number of Jagirs and 
other tenures resumable on failure of male 
heirs of the grantees, retaining the remainder 
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of the Pargansh as their khalsa or personal 
property. When Government came into 
possession, the Jagirdars were allowed to 
retain their Jagirs, the khalsa villages alone 
remaining in the direct possession of Goy- 
ernment, and it is these which now 
form what is known as the Palamau Gov- 
ernment estate. 

The following proviso was published as 
one of the conditions of the sale at which 
the Government purchased in 1£14, “Where- 
as there are several tenants in the Parganah 
Palamanu, commonly termed Jagirdars, who 
have for a long period held their lands at 
a fixed and easy rent, it is hereby notified 
that the abovementioned persons are to 
be continued in possession by the purchaser 
and his heirs or by whatever person the 
estate may be hereafter possessed in son- 
sequence of private or public sale or any 
other kind of transfer, on their agreeing to 
such an equitable jama as may be determin- 
ed by the Assistant Collector at Ramgarh; 
should the proprietor of the estate and the 
Jagirdars disagree as to the term of settle- 
ment, subject to an appeal to the Court of 
Justice.” Government succeeded to the rights 
of the old rulers and did not resume the 
Jagirs but proceeded to assess them to 
rent. No distinction was made between the 
different classes of Jagirs and in practice 
they were recognized as both heritable and 
permanent. In 1894.16 was found that they 
had been freely transferred either in whole 
or in part by sale; in every case but one, 
male heirs of the original grantee were 
in existence, and while in the case of the 
larger fiefs the custom of primogeniture 
had been followed, in the smaller ones, 
which form the majority, the tenures had 
been freely divided amongst members of 
the family like any ordinary property. This 
being the state of affairs it was decided 
in 1895 that the transferability of all such 
tenures should be recognized and the right 
of resumption on failure of male beirs 
abandoned onse for all, that all transferees 
should be admitted to registration and that the 
tenures should thenceforth be raised to the 
position of revenue paying estates. 

The plaintiff’s case is that the original 
Jagirdars sold all their rights in the 3 
villag8s to the Chowdhris whoin turn sold 
all their rights to Manog Bhagat, and that 
the (plaintiff) as the heir of Janki Charan, 


+ 


grandson of Manog, is consequently entitled 
to the villages. 

The defendants pleaded that they knew 
nothing of the alleged sale by their ancestors 
to the Chowdhris or of the alleged sale by the 
Chowdhris to Manog Bhagat and thatthe truth 
was that their ancestors, who originally held 
the villages as Jagirdars with rights herit- 
able by heirs male only, had granted them 
to Manog Bhagat in baidari tenure according 
to which only heirs male could succeed 
and as Janki Charan Bhagat had left 
no male issue, they, the defendants, were 
entitled to resume the villages. The 
greater part of this defence is obviously 
false and has been abandoned, There is, as 
will be seen later, overwhelming svidense 
that the original Jagirdar transferred the 
villages to the Chowdhris, that the 
Chowdhris transferred them to Manog 
Bhagat, and that the defendants’ ancestors 
merely recognized the transfer to him, 

The defendants admit that their ancestors 
recognized the right of Sheo Prasad Bhagat 
to succeed Manog Bhagat. It is common 
ground that the defendants’ ancestors held the 
villages subject to the Raja’s right of resump- 
tion on failure of male heirs. If the defendants’ 
ancestors transferred ail their rights to the 
Chowdhris and the latter transferred all 
their rights to Manog Bhagat, it would 
appear that the defendants are not entitled 
to resume the villages. As descendants 
of the original Jagirdars they sould have 
no such right and as successors to the 
Government or the Raja by reason of the 
action taken in 1895 the defendants are in no 
better position in this respect. 

It appears to me that these appeals might 
be allowed and the claim of the plaintiff 
decreed on the short ground that the 
defendants have notshewn that they have 
any right to resume against the Chowdhris. 
The Bhagats have been in possession of 
the villages for generations under a transfer 
from the Chowdhbris, who in turn obtained 
the villages from the defendants’ ancestors. 
It appears to me that it is for the defend- 
ants to prove their right to resume both ag 
against the Chowdkris and as against the 
Bhagats. If the burden of proof is on them, 
they have certainly failed to discharge ° 
16. The fourth igsue in the „oase 
was, Had the Chowdhris an absolute 
saleable title to the property in suit or 
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only a limited right to it subject to 
resumption on failure of male heirs?” I do 
not understand the passage at the close of the 
Subordinate Judge’s judgment to the effect 
that it is not open to the plaintiff to prove 
that there is a descendant of the Chowdhris 
still living. 

However, as the case may go before a 
higher Tribunal and is one of considerable 
interest in the District, I propose to examine 
the evidence with a view to determining, 
as if the burden of proof was on the 
plaintiff, what was the nature and what was 
the effect of the transfers by the Jagirdars to 
the Chowdhris and by the Chowdhris to 
Manog Bhagat. 

The plaintiff alleges that his predecessors 
lost a number of valuable documents relating 
to these villages in 1677 and he asked the 
Subordinate Judge to admit secondary 
evidence of them. The Subordinate Judge, 
for reasons which seem to mete be wholly 
insufficient, ruled that the loss of the docu- 
ments had not been proved. J am aware that 
it has been held that the question whether 
a case has been made out for the reception 
of secondary evidence is primarily one for 
the Trial Court. But in the present instance 
I am of opinion that there has been a clear 
miscarriage. On May 17th, 1577, Thakur 
Sahai, General Agent of Jasodanund Bhagat, 
reported at the Patna Police Station that 
a large number of documents and some other 
property had been stolen from him two 
days before at Gurturi, a village in the 
interior, He gavea list of the documents 
and property with full details and stated 
that two of them had been subsequently 
recovered. No reason can be suggested why the 
Bhagats should have decided to make 
away with a mass of important documenta. 
The present plaintiff is not responsible for 
the report. He gave evidence himself and 
all that he could say was that such a 
report was made and that he had not been 
able to find the documents although he 
had searched for them. I see no reason 
whatever for rejecting his statement 
and none has been given by the Subordinate 
Judge. Iam clearly of opinion that secondary 
evidence of tbe contents of the lost deeds 
is admissible. The Subordinate Judge makes 
a point of the non-production cf the wa- 
guzasht in favour of Manog Bhagat, but that 
document: - must have been executed a 


great many years ago, probably about 80 
years ago, and it is not surprising that it is 
not forthcoming. Nor, I may note, did the 
defendants call upon the plaintiff to produce 
it or cross-examine the plaintiff about it, 

The earliest documents in order of date 
are copies of petitions presented by: an 
agent of Manog Bhagatin September 1810 
(Exibits 9 and 10). They recite the sale of the 
villages by the Thakurs to the Chowdhris and 
by the Chowdhris to Manog, state that Manog 
has been paying the revenue of the villages 
(Rs. 19-4-0 and Rs. 36) and pray that 
the villages may be exempted from the 
then impending sale of the Raj. These peti- 
tions referto the transfers asout-and-out sales. 
At that time there can have been no object in 
misrepresenting the nature of the transfers. 
Moreover, the deeds were produced for 
inspestion. In 1840 the Chowdhris sued 
Sheo Prasad Bhagat for possession of the 
villages on the allegation that they had only 
mortgaged them to Manog (Exhibit 11). 
The suit was dismissed in January 1843, A 
re-trial was ordered and took place in 1856 
with the same result (Exhibits 12 and 
13). The judgment of 1843 is -important, 
not only because Sheo Prasad succeeded 
in shewing that there had been an out: 
and-out sale to Manog but -because it 
shews that the deeds by which the Thakurs 
transferred to the Chowdhris were before 
the Court and were regarded by the Court 
as deeds of sale, It also recites a wagueasht 
granted by the Thakurs to Manog recogniz- 
ing the sale to bim. The words used 
are bikrt and farokht, which mean sale 
and nothing else. The waguzash!, as its 
name shews, cannot be regarded as a fresh 
grant to Manog. In 1886 we find the 
Jagirdar saying in answer to a question 
regarding the sale or mortgage of portions 
of his Jagir that 12 villages had been 
sold, and in the details he says that 
Gurturi is in possession of Sheo Prasad 
Bhagat [see Exhibits 4 (b) and4 (c)], In 
1893 the statement is repeated by the 
Jagirdar’s agent, who said that Gurturi had 
been sold to Sheo Prasad Bhagat by 
his predecessor [Exhibits 4 and 4 (a), 
In the Jagirdari registers [Exhibits 14 
and l4 (a) Guorturi and Kolhua uappgar as 
Nos. 5 and 6 in one list and Gongo as 
No, 6, in another, and it is stated that 
they are held by Janki Prasad Bhagat 
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by purchase, All these documents point 
unmistakably to the transfers by the 
Thakurs -and Chowdhris having been sales 
out-and-out. There is no hint at any 
thing in the shape of a sub-Jagir. Thera 


appears to have been out-and-out sales 
for a stated and large consideration. The 
plaintiff produced a large number of 
receipts for payments made by his 
predecessors [Exhibits 1 (a), (ab), (ap), 
(aq), (b), (c), (4), (e), (g), (h), (k), 


(n), (o), (r), (2)] to show that they were 
described as purchasers. The word used 
is khartdar. We also find the words baz 
and kharidigt in these documents. All these 
words imply a sale. The defendants seek 
to discount the value of these dosuments 
by pointing out thatthe sums acknowledged 
were usually described as rent. I do not 
eofsider that the word rent militates against 
the view that the transfers were ‘out-and- 
out sales. The holders of the villages were 
in the position of tenure-holders and in 
earlier years at all events they were paying 
to a person in the position of a Zemindar, 
Defendants’ Exhibit G, a letter from the 
Commissioner of Chota Nagpur, explains the 
position clearly. Much stress was laid by 
the defendants on the fact that their pre- 
decessors paid the road sess [Exhibits 5 
and 5 (a)], but itis difficult to see who 
olse could have paid if in the first instansa, 
The Jagirdars had sold portions only of their 
Jagirs, Government seems to have recovered 
from the Jagirdars whom they treated in 
recent years almost as Asmindars (asshown 
by the Gazstteer quoted above) and the Jagir- 
dars recovered from each of the transferees 
his quota of the revenue or whatever he was 
bound to pay under the terms of his pur- 
shase. Attention was also drawn to the fact 
that whereas in 1812 the plaintiff's predecessor 
paid Rs. 19-4.0 for Gurturi and Kolhua and 
Rs, 36 for Gongo (Exhibits 9 and 10), he 
paid Rs. 27-9-0 and Rs, 42-60 in 1896, 
This does not appear to be a matter of any 
great importance. Exhibit 1 (ap) shows 
that the amount of the payments for Gurturi 
and Kolhua must have been constant for over 
half a century at all events. The additional 
amount may have been due to one of many 
readjustments of the revenue by the Govern. 
ment. Nor can one attach great importance 
to the fact that.on one occasion some kind 
of. `- abwab.. (ruqgumat) was paid, for the- 


+ 


defendants have for a long time been in 
the position of superior Zemindara qua the 
plaintiff in fact, if not in law. 

The defendants rely on some litigation 
between Sheo Prasad Bhagat and the Govern- 
ment regarding a village called Kesmar, 
which was purchased from Raja Churaman 
Rai by the Chowdhbris and sold by them to 
Manog Bhagat. On the death of Manog the 
Government refused to recognize Sheo Prasad 
as his adopted son and Sheo Prasad brought 
a suit for a declaration of his title (Exhibits 
H, 1 and J). Sheo Prasad failed to prove 
his adoption against the Government and his 
suit was dismissed. One of the points taken 
in the case was that Government had no 
right to resume unlessand until it was shown 
that there was no heir of the Chowdhris 
slive. This plea was brushed aside on the 
ground that after the purchase by Govern. 
ment the Chowdhris had not been recognized 
at all. That case appears to have no bearing 
whatever on the present case, 


Both sides have filed copies of judgments 
in other cases as precedents which they 
wish us to apply or follow. Exhibits F, L, 
M, N, P and R filed by the defendants show 
that grants by Rajas in Palaman and else. 
where in Chota Nagpar are ordinarily re- 
sumable on failure of male lineal descendants. 
This is not disputed by the plaintiff, whose 
case is that he is entitled to retain his villages 
because there are still in existence male - 
lineal descendants of the Jagirdar, 


The judgment, Exhibit S, is produced to 
show that the word bat (which ordinarily 
means sale) is often used in Palamau to 
denote a mukarrrart, This does not assist 
the defendants. Lastly, defendants rely 
upon the case of Perkash Lal y. Rameshwar 
Nath Singh (1) as shewing that the words 
al aulad in a Chota Nagpur grant should 
be interpreted lo mean male lineal deseend- 
ants only. These words appear from 
Exhibit 11 to have been used in the 
endorsement on the sale deed by which 
the villages were transferred to Manog 
Bhagat, but they are accompanied by the 
words naslun bad naslan (generation after 
generation) and we have no direst evidence 
as to the language used in the transfer 
by the Thakurs tothe Chowdhris, 
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The plaintiff, on the other hand, relies 
upon Exhibit 19, a judgment of the Caleutta 
High Court in a case in which a Jagirdar 
had sold his rights to some Mahtons by a 
baipatr. The Mahtons sold their rights to 
the Bengal Coal Company. After that the 
Government abandoned their rights and 
converted the Jagirdari into milkiat or 
ownership. 1 do not think that that oase 
has any bearing on the present cases and 
I do not feel at all satisfied that the 
decision was correct, It seems to have 
been held that the subsequent aoquisition 
of the proprietary title operated to change 
the character of the right acquired by the 
Mahtons. 

After a careful consideration of the 
evidence in these cases I have some to the 
conclusion that the decision of the Sub- 
‘ordinate Judge cannot be supported. 

In the documentary ev dence which covers 
a period of over 80 years, the Chowdhris 
and the Bhagatsa are referred to invariably 
as prrchasers, I am unable to believe that 
such words as baz, ferokht and kharid, 
which mean sale and purchase, would have 


` beeu used if the Chowdhrisand the Bhagats ` 


had been only sub-Jagirdars. The circum- 
stance that the widows of Manog Bhagat 
were allowed to take possession of villages 
shows that Manog’s interest was not 
descendible to male heirs only. Assum- 
ing that the burden of proof was on the 
‘plaintiff, I hold that he has proved that 
the Chowdhris purchased the rights of the 
Jagirdars and that Manog porchesed the 
rights of the Chowdhris I hold that the 
defendants have entirely failed io prove 
that the Chowdhris or the Bhagats were 
sub-Jagirdarg of the original Jagirdars. ‘Che 
attempt to establish the existence of a 
baidarz tenure as a kind of sub-Jagir has 
signally failed. The word bat may be 
used loosely for a mukarrart as was said 
in one case, but that is a very different 
thing from using the word baz to indicate 
a sub-Jagir. 

I would allow these appeals and give 
the plaintiff a decree for possession in 
each case with mesne profits from the 
date of dispossession to the date of delivery 
of possession in execution or the expiry of 
three years from the date of this desision, 
whichever event first ocoure, the amount 
to be determined by the Court below, 
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I would also in each case give the plaintiff 
his costs in both Courts. 

If this case is taken before a higher 
Tribunal the translation of the rubakars 
in the litigation which began in 1840 
should be carefully revised. It is extremely 
inaccurate in some places. 

SHARFUDDIN, J.—lI agree. 

Appeals allowed. 


CALCUTTA HIGH COURT. 
Appeal From APPALLATE Decree No, 2883 
or 1915. 

April 26, 1918, š 


Present :— Sir Charles William Chitty, Kr., 
and Mr. Justice Smither. 
SRISTIDHAR GHOSE AND otaers—~ 
PLAINTIFES——APPELLANTS 

versus _ 
KEDARESWAR BISWAS AND OTHERS-— 


Dersnpdants— RESPONDENTS, 

Bengal Land Revenue Sales Act (XI of 1859), s. 52—~ 
Permanent tenure sold at revenue sale—Howla, whether 
affected by sale, 

Witkin a resumed khas mahal there wasa nim- 
osat taluk (i. e., permanent tenure), of which the last 
settlement had taken place in 1908. Under this 
nim-osat taluk there had existed a howla from 1883. 
The nim-osat taluk was sold in 1912 at a revenue sale 
under Act XI of 1859: 

Held, that the sale of the nım-osat taluk did not 
affect the howla which had been in existence from 
before the last settlement of the nim-osat taluk. [p. 
893, col. 1.) 

Appeal against the decree of the Sub- 
ordinate Judge, Khulna, dated the 2nd 
August 1915, reversing that of the Munsif 
at Bagirhat, dated the 28th July 1914, 


Dr. Sarat Chandra Basak (with him Babu 
Bepin Chandra Bose), for the Appellants. 

Dr. Jadu Nath Kanpilal, for the Respond. 
ents. 


JUDGMENT.—This appeal is preferred by 
the plaintiffs and arises out of a suit brought 
by them to recover rent from the defendants 
Nos. 1 to 11 as osat howladars. The plaintifis 
claimed as purchasers at a revenue sale of 
a 9-pie share in a uim-osat taluk, within a 
resumed khas mahal bearing Touzi N%. 856. 
The revenue sale took place on 20th 
March 1912 (1318). The tenant defend- 
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ants pleaded that they were not liable 
to pay rent direct to tbe plaintiffs inas- 
much as there was in existence a howla 
created long ago by the outgoing owners 
of the nzm-osat taluk in favour of them- 
selves. 

When the case first came on for hearing 
before us on 7th March last, we were of 
opinion that a remand would be necessary 
for tke determination of several questions 
of fact.. On further consideration, however, 
we came to the conclusion that all we 
required to know was when the nim-oals 
taluk was last re-settled. It was argued 
before us on behalf of the plaintiffs- 
appellants that the Aowla, if it existed, was 
annulled by the revenue gale in 1912, 
The date, therefore, of the last S ettlement 
of the nim-osat taluk was slearly of the 
highest importance. We accordingly adjourn- 
ed the case for the Vakils to obtain the 
necessary information from their clients, 
It is now conceded for the appellants that 
the last Settlement of the mnzm-csat taluk 
took place in 1908. The learned Subordi- 
nate Judge has found that the howla 
existed from 1290 (1883) and that rent 
was paid in respect of it down to 1816, 
two years after tte final publication of 
the Record of Rights’ in Chait 1314. He 
Yurther finds that it had an existence 
altogether separate from and independent 
.of the nim-osct taluk. It follows that it 
could not be affected by the sale of the 
nim-osat toluk in 1912 (1318) (see section 
52 of -Act XI of 1859). In these ciroum- 
stances it is clear that the plaintiffs cannot 
recover rent directly from the tenant 


defendants, and that their suit was rightly 


dismissed, 
This appeal fails and is dismissed with 
costs. 
Appeal dismissed, 
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PUNJAB CHIEF COURT. 
Seconp Civin Appean No. 1744 or 1917, 
l April 10, 1918. 
Present:—Mr. Justice Scott-Smith, 
Musammat NAWAB BlBI—PGLAINTIREK 
—APPELLANT 
VETSUS 
MUHAMMAD DIN — DEFENDAN = 
RESPONDENT, 

Muhammadan Law— Dower, prompt, right to, ac- 
crual of—Dower, whether can be made conditional upon 
restitution af conjugal rights—Consummation, absence 
of, whether bars recovery of prompt dower. 

The fact that a Court can make a decree for 
restitution of conjugal rights conditional on pay- 
ment of prompt dower does not show tbat a wife's 
decree for prompt dower can be made conditional 
upon her living with her husband. [p, 894, col. 1.1 

Prompt dower can be demanded by a wife at any 
time after the right thereto has vested in her 
whether before or after consummation and she can 
refuse all conjugal rights on the part of the husband 
until itis paid |p. 894, col. 1 ] 

The right to prompt dower vests at marriage and 
it can be claimed by the wife at any time thereafter, 
It is a debt due by the husband to the wife and itg 
payment cannot be made conditional on the wife 
living with her husband [p. 094, col. 1.] 


Sesond appeal from the desree of the 
District Judge, Gajranwala, dated the 21st 
March 1917, varying that of the Munsif, lst 
Class, Gajeat, dated the 30th May 1916, 
decreeing plaintiffs claim. 

Mr. Mukand Lal Puri, for the Appel- 
lant. < 

Sheikh Niaz Alz, for the Respondent. 


JUDGMENT.—Musammat Nawab Bibi, 
plaintiff-appallant, sued her husband, 
Muhammad Din, defendant-respondent, for 
Rs. 259 on account of her prompt dower, 
Muhammad Din brought a oross-snit 
against Musammat Nawab Bibi in which he 
claimed restitution of conjugal rights. Both 
the parties have been given decreesin their 
respective suits; but the lower Appellate Court 
has made the decree of Musammat Nawab Bibi 
conditional on her appearing in Court and 
agreeing to return with Mubammad Din 
to his house. The” Court also made 
Muhammad Din’s decree for restitution of 
conjugal rights conditional on his paying 
Rs. 250 for his wife into Court. 

Musammat Nawab Bibi in second 
appeal aska that the condition attached to 
her decree should be struck ont. In 
arguing the case on behalf of the appel- 
lant Mr. Mukand Jal Puri refers to 
Article 204 of Mulla’s Muhammadan Law, 


- 894, 
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to Wilson’s Anglo-Muhammadan Law, 4th 
edition, page 122, paragraph 41, and to 
Muhammadan Law by Amir Ali, Volume 
TI, page 503. In the last named ‘book 
the following remarks ocour:— 

“When the right to the dower has once 
vested in the woman, it is not defeated 
or lost by any conduct on her part. For 
example when the-marriage has been oon- 
summated, ora ‘valid retirement’ has taken 
place, the woman’s right to her dower is 
not lost by her subsequent apostasy or 
adultery. * * * * m 

The prompt portion of the makr may 
be realized by the wife at any time 
before or after consummation * * 
* K * The great difference between 
prompt and deferred dower is this, the 
portion of the dower spesified in the con- 
tract as prompt is payable and realizable 
at once, and the wife can refuse all con- 
jugal rights on the part of the husband 
until it is paid.” 

These extracts show that prompt 
dower can be demanded by a wife at 
any time after the right thereto has 
vested in her. The right vests at marriage 
and can be claimed by the wife at any 
time thereafter. It is a debt due by the 
husband to the wife, and no authority has 
been referred to which laysdown that the 
payment of it san be made conditional on 
the wife living with her husband, Mr. 
Niaz Ali on behalf of the respondent has 
referred to Bat Hansa v. Abdulla Mustafa 
(1), in which it was held that after con- 
summation of marriage non-payment 
of dower, even though proved, cannot be 
pleaded in defence of an action for rea» 


titution of sonjagal rights. This and 
other rulings of a similar nature 
do not, however, help the respondent. Nor 


does the fact that a Court can make a decree 
for restitution of conjugal rights conditional 
on payment of prompt dower show that a 
wife’s decree for prompt dower can be made 
conditional upon her living with her hus- 
band. 

Ib should further ba noted that the 
respondent never pleaded that the payment 
should be made conditional. His defense 
was that the amount of dower agreed upon 
was only Rs. 32 and he expressed his 


(1) £0 B. 122; 7 Bom, L. R, 684. 
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willingness to pay half of that on agecount 
of prompt dower. The only question. at 
issue in the case was, whether the dower was 
Rs. 32 or Rs. 500 as alleged by the plaintiff. 
I, therefore, accept the appeal and 
modifying the order of the lower Appellate 
Court grant the plaintiff unconditional decree 
for Rs. 250 on account of her prompt dower. 
I further direct that the respondent shall 
pay the appellant’s costs in this Court. | 
Appeal accepted, 


NAGPUR JUDICIAL COMMISSIONER'S 


COURT, ; 
Second Crvin Appran No 266 or 1917, 
April 8, 1918, . S 


Present:—Mr. Prideaux; As d,0 == 
CHAINU— PLAINTIPP — APPELLANT 
tersus 


MANBODH—Derenpant— RESPONDENT. 
Civil Procedure Code (Act V of 1908), O. VI, rI- 
Amendment of pleadings—Case closed for judgment 
— Public path— Encroachment, sust for removal of, by 
private personSpecial damage, proof of. Bae Y 
Plaintiff bronght a suit for possession of » site 
onthe ground of his having been the owner of the 
same. The case was closed for judgment for 30t 
November 1916. The plaintiff applied to the Court 
on 25th November 1916, praying thata right of way 
six cubits broad should be given to him. The.Trial 
Court held that the plaintiff was not the owner of 
the site, but it directed the defendant to remove his 
hut so as to allow a right of way as claimed by thé 
plaintiff: [p. 895, col. 2.] 
Held, that the plaintiff 
allowed to amend the 
closed for judgment. 
Special damage for obstruction of a hi 
has to be ee in & case for the ae 
an encroachment on the highway. . 895, col. 2. 
Banstlal Abirchand v. Age Be. yi Cc. P. a 
R. 97, followed. 


Appeal against the decision of the Court of 
the District Judge, Raipur, in Civil Appeal 
No. 6 of 1917, dated the 5th Maroh 1917, 
preferred againt the decision of the Munsif, 
Dkamtari, in Civil Suit No. 587 of 1916, 
dated the 30th November 1916, 

Mr. M. Chuckerbutiy, for the Appellant, 

Mr. G. R Deo, for the Respondehtt. 

JUDGMENT.—The plaintiffs case as 
stated in the plaint was that he was the 


= 
# 


_ Should not have been 
plaint after the case had 
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-owner of a site situated at Mouza Sooni- 
Kalan, Tahsil Dhamtari, that he had lent it 
to the defendant to keep his husking machine 
on and that in 1916 defendant took exclu- 
sive possession of the site and built himself 
a new huton it, Plaintiff's story as regards 
the ownership of this particular plot has 
been held not to be proved by both Courts. The 
case was closed for judgmentin the Trial Court 
on the 23rd November 1916, if being then 
fixed for the 33th November 1916. On the 
25th November 1916 the plaintiff appeared 
with his Pleader, defendant being in person, 
and the Pleader presented an application 
saying that. if plaintiff’s possession over the 
site and hut.were not proved, he prays that 
“the way ofsix cubits in breadth, as it was 
previously, may be given to me so that I 
may not be put to any inconvenience in going 
apd coming.’ On this the defendant was 
examined; he denied having encroached on 
the lane which he admitted was used by 
the plaintiff. He further said: “I do not 
want to produce any fresh evidence on this 
point.” The Munsif thereupon framed the 
additional issue, ‘Whether defendant had 
encroached upon the lane in question; if so, 
to what extent.’ He found that there had 
been encroachment to the extent of three feet 
and decreed that defendant should remove 
his new hut so as to restore the lane to its 
former -breadth. On appeal the - District 
Judge, - Raipur, finds that there had been 
no proper amendment of the plaint and 
that the relief given could not have been 
granted and looking to the time when the 
relief granted was asked for, finds that the 
first Court should have refused it and not 
allowed the plaintiff at the last stage of his 
ease to make out a fresh case. He, therefore, 
allowed the appeal. 

Here it is contended that the Trial Court’s 
decree as to the lane should be restored. It 
seems to me that the plaintiff should not 
have been allowed to ask for this further relief 
after the case had been closed for; judgment. 
The defendant on that day was not represent- 
ed bya Pleader and it is doubtful if be 
understood exactly what the effect of his 
calling ao further evidence meant. Various 
questions would have to be gone into, for 
instance, whether the lane was a public or 
a private one and if the former, what par- 
ticular damage had been suffered by the 
plaintiff, 7. e, damage beyond what was 
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suffered by others entitled to use the same 
lane. Special damages for obstruction of a 
highway have to be established in a oase of 
this nature: see Banstlal Abirchand v. Atma- 
sam Bapuji (1). This matter must be fought 
ont ina separate suit, for I decline to allow, 
the plaintiff to pitchfork this claim into the 
case at the stage he did. I, therefore, uphold 
the desision of the District Judge dismissing 
the appeal. 

The appeal fails and is dismissed with 
costs, 


Appeal dismissed, 
(1) 7 0. P. L. R. 97. 


PATNA HIGH COURT, 
APPEAL FROM ORIGINAL Deorer No, 194 or 
1914, 
January 25, 1918, 
Persent:—Mr. Justice Chapman and 
Mr. Justice Atkinson. | 
DEBI SARAN SINGH AND ofusras— 
Derenpsantsa— APPELLANTS 
LeTSUS 


RAJBANS NATH DUBEY AND orazrs— - 


PLAINTIFF3S— RESPONDENTS, < 
Civil Procedure Oode (Act V of 1908), s. 54— Benga 


‘Estates Partition Act (V B.C. of 1897), ss. £0, 11, 12 


~~Partilion of revenue-paying estate—Civil Court 
decree for partition, execution of—Collector, power of— 


- Partition, whether can be re-opened, 


A Civil Court has jurisdiction to execute a decrec 
for partition of a revenue-paying estate, provided 
that it does not assume jurisdiction to partition the 
liability for the land revenue. In the event of a 
party applying to the Collector for a partition of the 
land revenue after partition has been effected by 
the Civil Court, it would be open to the Collector 
fo re-consider the allotment of the shares granted in 
the Civil Court proceeding. [p. 896, col. 2.] 

There is no principle of law which enables a Civil 
Court to re-open a partition properly made under a 
Civil Court decree otherwise than by proceedings by 


“way of review. The cect of the final decree of a 


Civil Court for partition is to putan end to the co- 
tenancy and to vest in each person or group å sole 
estate in a specific property or allotment. The law 
does not provide for a suitin the Civil Courts under 
which these separated estates can be divested and a 
co-tenancy re-created for the purpose of making a 
fresh partition. [p. 896, col. 2; p. 897, col. 1.] 

Appeal against the decision of the Subordi- 
nate Judge, lst Court, Gaya, dated the 30th 
March 1914. 
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Messrs. Lachhmi Narain singh and Jal 
Gobind Singh, for the Appellants. 

Mr. Khurshed Hasnain, for the Respond- 
ents, 

JUDGMENT. 

CHAPMAN, J.—This appeal arises oub of a 
suit for partition and for possession of a 
9.annas 3 dams odd share in an estate 
purchased at a sale for arrears of revenue 
on the 3th June 1901. The plaintiff 
alleges that he was dispossessed in 1912, 
The share that was purchased by the 
plaintiff is an Ijmali or residuary share, 
that is to say, the share remaining after 
the creation of separate accounts in respect 
of other shares in the estate under the 
Revenue Sales Act. The defendants Nos. 
17 to 22 who did not contest the suit 
represented, according to the finding of the 
learned Subordinate Judge against which 
there has been no appeal, a share of 5 
dams only. The plaintiff claimed a parti- 
tion of the entire estate. The remainder 
of the share-holders who contested the 
suit pleaded that the plaintiff was not 
entitled to a partition of the entire estate, 
inasmuch as there had been a previous 
partition on the 27th September 1893 
nnder a decree of the Civil Court. Under 
that decree the estate had been divided into 
' 12 separate shares. The residuary share 
purchased by the plaintiff fell within 
certain of the separated shares or patitis. 
The defendants’ contention was that the 
plaintiff was entitled only to have his 
share carved ont of these pattes. Their 
case was that the remaining 7 separated 
pattis should not be interfered with. This 
contention was overruled by the learned 
Snbordinate Judge onthe ground that the 
plaintiff by his purchase of the residuary 
share acquired an undivided share in the 
entire estate and that he was not bound 
by the previous partition, The defendants 
now appeal to this Court, 

The question we have to determine is 
gonnected with the concurrent jurisdiction 
əf the Collector and of the Civil Court 
in the matter of partitions. The Collestor 
ig responsible for the collection of the 
land revenue and, with that in view, the 
Collector has under the various Estates 
Partition Acts been charged with the 
jurisdiction of making partition of revenue- 
paying estates including the partition of 
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hability to land revenue. This jurisdiction 
is given to the Collector with the object 
of ensuring that the security for the land 
revenne shall not be imperilled by the 
manner in which the partition is effected. 
The Civil Courts have jurisdiction to grant 
decrees for partition of revenue paying 
estates, but the Code of Civil Procedure 
requires that the execution of the desree 
for partition shall be effected by the 
Collector, see section 54 of the present 
Code of Civil Procedure. Under the desi- 
sion of the Full Bench of the Calentta 
High Court in Jogodishury Debea v. Kailash 
Chundru Lahiry (1), however, the majority 
of the Judges took the view that a Civil 
Court has jurisdiction to execute a decree 
for partition of a revenue-paying estate 
provided that it does not assume jurisdic- 
tion to partition the liability for the land 
revenue, This view of the matter has heen 
confirmed by the terms of sestion 12 of 
the Estates Partition Act, 1897. It is 
thus possible to say that in the event of 
a party applying to the Collector for a 
partition of the land revenue after partition 
has been effected by the Civil Court, it 
would be open to the Collector to re consider 
the allotment of the shares granted in the 
Civil Court proseeding. 

While, however, the jurisdiction of the 
Oollestor to re-open a partition made by 
the Civil Court may, possibly have 
been retained, there is nothing in any of 
the Statutes and certainly not in any prinai- 
ple of law which would enable a Civil 
Court to re-opena partition properly made 
under a Civil Court desree otherwise 
than by proceedings by way of review. 
This view of the matter ‘is based both 
upon the principle of res judicata which was 
applied in the case of a previous partition 
Privy Council iu the case of 
Nalini Kanta Lahiri v. Sarnamoyi Debya (2), 


and also upon the principle that the 
effect of the final desree óf a Civil 
Court for partition is to put an end to 


so-tenancy and to vest in each person or 
group a sole estate in a spesific property 
or allotment. The law does not provide for 


(1) 24 C. 725; 1 C. W. N. 874; 12 Ind. Dec. (x, s.) 
1152 (F. B.). e 

(2) 24 Ind. Cas, 294,19 O. W. N. 6381; 27 M, L.J. 
76; 1 L, W. 607; 16 M, L. T. 644; (1914) M. W.N 
948; 21 ©. L. J. 23; 17 Bom, L. R. 1 (P, CM, ; 
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a suit in the Civil Court under which these 
separated estates can be divested and a co- 
tenancy re-created for the purpose of making 
a fresh partition, 

The learned Subordinate Judge has taken 
a different view upon, the authority of the 
case of Gungadeen Masser v. Kheeroo Mundul 
(3) That was a decision of the year 1874, 
The fasts of that case appear from the jadg- 
ment to be as follows:— 

A share-holder ina revenne-paying estate 
had been in exclusive possession of 25 bighas 
of land, the subject of the suit, together 
with other “land in lieu of his undivided 
share in the estate.- The plaintiff purchased 
the 25 bighas of land above referred to from 
this share-holder. The contesting defendants 
had purchased the share of certain other 
oo-sharers ata revenue sale. The plaintiffs’ 
sontention was that these contesting defend- 
ants by their purchase at the anction sale 
had obtained merely a right to exclusive 
possession of specific portions of the estate 
held by the defaulting share-holders whose 
shares these contesting defendants had 
purchased. The argument was that inas- 
much as the defaulting share-holders had 
been content to hold exclusive possession of 
specific portions of the revenue-paying estate 
in lieu of their undivided share, the contest- 
ing defendants who purchased the default- 
ing shares were entitled only to get those 
specific portions. it appears that the default- 
ing share-holders had obtained a separation 
of accounts under seation 10 of the Revenue 
Sales Act and not under section 11. The 
Judges held that the plaintiffs’ suit must 
be dismissed upon the ground that nnder 
the terms of the Revenue Sales Act where 
an account has been separated under section 
10 and the corresponding share is sold, what 
is sold is an undivided share and not any 
specific portion of the estate, and that to enable 
the plaintiff to succeed in such a suit would 
be to introduce uncertainty into the auction 
sales and the security of the land revenue. 
The report in the Bengal Law Reporter is 
imperfect. A faller report of the judgment 
will be found in Gungadeen Musser yv, Kheeroo 
Mundul (8). It is not clear from that 
report that there lad in fact been a regular 
partition effecting the complete separation 
of the interests of the share-holders. Phear, 


J., who delivered the judgment said that the 
(3) 14. B. L. R. 170; 22 W. R. 419, 
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different share-holders had by some sort of 
private partition come to umong themsel.es ap- 
propriated different portions of the mahal; but 
the Judges did not expressly iind that 
there had been such a complete partition 
as to put an end to the condition of oo- ten- 
ancy. In such a oase no question of res 
judicata or of the effect of a Civil Court 
decree for partition arises. That case obvious- 
ly would be no authority to justify us in 
holding that a partition effected by a Civil 
Court decree can be re-opened ina subsequent 
suit in a Civil Court. I would also be disposed 
to qualify the statement of the law made 
in that case. It would be more correct to 
say that when a share in respect of which 
a separate account has been opened under 
section 10, or a residuary share is 
sold under the Revenue Sales Act, 
the extent to which the share must be 
held to be undivided will depend on the 
facts of each case. It may be that the share 
remains undivided only in respect of liability 
for land revenue and is divided in every other 
respect subject to the power of the Collector 
to re-adjust the allotments in the event of the 
liability for land revenue being partitioned 
by him. In the present case the plaintiff 
asked that the liability tto land revenue 
should remain joint as before. 

The case of Gungadeen Misser v, Kheeros 
Mandal (3) was referred to with approval in 
the case of Annoda Prosad Ghose v. Rajendra 
Kumar Ghose (4) and in the cases of Bhawani 
Koer v. Mathura Prasad (5) and Kumar 
Ralanand Singh v. Syed Sarafat Hossein (6). 
These gases do not carry the matter any 
further and certainly provide no authority 
for the contention that a decree for parti- 
tion effected by a Civil Court does not 
finally terminate the condition of a co-tenancy 
and put an end to all further right to 
partition so far at any rate as the Civil Courts 
are concerned, 

In the case of Moonstee Buztool Rahman 
y. Pran Dhun Dutt (7) it was held that an 
auction-purchaser of the rights of Govern. 
ment in an estate sold for arrears of revenue 
is not bound by a desision previously 
obtained to which the defaulting proprietor 
was a party, and this principle bas been 

(4) 29 C. 223; 6 C. W. N. 875. 

(5) 7 0. L. J. 1. 

(6) 12 0. W. N. 528. 

(7) & W. R, 222, 
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extended to the case of an auction- pur- 


‘shaser of an entire estate at a sale under 


the Revenue Sales Act [Kanta Prushad Hajari 


y. Abdul Jamir Sadagar (8), Gokul Chandra Das 


v. Hara Sundari Dasi (9) and Gadadhar Bose v. 
‘Radha Charan Poddar (10)]. But the prin- 
siple has never been applied to the pur- 
as of the share of an estate ata revenue 
sale. 

“““In the present case it would be obviously 
most inequitable that the properties, oreat- 
ed into separate estates so far back as 
1893 and separately enjoyed now for some 
25 years, should be again thrown into the 
‘hotehpot. We set aside the judgment 
and decree of the learned Subordinate 
Judge and, in lieu thereof, we direct that 
there be a preliminary decree fora parti- 


tion of the plaintiff’s share in the pattis 


sreated by the previous partition in whioh 
the sbare purchased by him now lies, 
These pattzvs will be ascertained by the 
Subordinate Judge and a preliminary decree 
made by him accordingly. In order to 
make an equitable partition of the plaintiff's 
share in these paitis, it may be necessary 
to make a fiesh partition of the defendantn’ 


share also in these pattis. The defendants are - 


entitled to their costs in this Court and 
to half their costs in the Court below, In 
assessing the costs in this Oourt no allow- 
ance should be given for the preparation of 
the paper-book having regard to the reckless 
manner in which numbers of unnecessary 
papers were included in it. 

ATKINSON, J.—I concur. 


Appeal allowed, 
(8) 8 C. W. N. 676. 
_ (9) 9 C. W. N, 383. 
(10) 34 0, 868. 


NAGPUR JUDICIAL COMMISSIONER'S 
CO 


Civit Revision No, 155 or 1914. 
Jane 24, 1915. 
Present:—Sir Henry Drake- Brockman, 
Kr., J.C. 
TAXMAN RAO——PLAINTIFF— APPLICANT 
versus 


VITHOBA—Derenpant—Non- Applicant. 
Civil Procedure Code (ActV of 1908), O. XVII, 7.1 
(L)—Adjournment, power of Court to grant—Order 
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refusing adjournment, whether appealable— Appellate 
Court, discretion of, to interfere with order refusing 
adjournment—Hvidence Act (I of 1872), s 162— 
Summoning Government servant to produce document 
-~ Discretion of Court—Procedure. 

Under rule 1 (1), Order XVII, of the Civil Pro- 
cedure Code, a Court may at any time grant an 
adjournment if sufficient cause is shown; but no 
appeal is allowed from an order refusing adjourn- 
ment and even where the refusal is impeached in an 
appeal from the decree, an Appellate Court is 
generally disinclined to interfere with the trial 
Judge’s exercise of his discretion. [p. 899, col. 1.] 

Simon Elias vy. Jorawar Mull, 24 W. R. 202, relied upon. 

If a Court decides to sammon a Government official 
for the production of certain documents, it shonid 
only do so after careful consideration and once 
the summons has been issued, production should 
ordinarily be insisted on if the party who obtained 
the summons so desires. [p. 599, col. 2; p. 900, col. 1.) 


Application for revision of the decree of the 
Judge, Small Cause Court, Nagpur, dated the 
)Oth February 1914, in Suit No. 2291 of 
1913, 

Mr. R. B. Gadgil, for the Applicant, 

ORDER.—This is an application for re- 
vision of a decree dismissing with costs the 
applicant’s ‘suit against the non-applicant. 

The parties were both head constables 
at Kamptee Police station house from the 
lst to the 14th -November 1910. The 
applicant’s case is that he was the Muharrir 
during that period and in that capacity 
supplied oil and statiqnery worth Rs. 14.6.3 
for Police purposes. Rupees 20 are allowed 
by Government for the said station house 
as monthly expenditure on oil, paper, pens 
and ink and the admitted practice is for 
this sum to be drawn and paid monthly 
in arrears to the Muharrir on production 
of his vouchers. The claim includes also 
Rs. 1-18-10, being the allowance for 14 
days in respect of work done by the 
Muharrir in connection with the registra- 
tion of vital statistics. His duty is per- 
formed jointly by the Muharrir and the 
Madadgar who divide between them the 
sanctioned allowance of Rs. 6 per mensem, 
the Muharrir taking Rs. 4 and the Madadgar 
Rs. 2 in the event of the District Super- 
intendent of Police or other proper antho- 
rity deciding that the allowance has been 
duly earned. 

The trial Judge has held that the defend. 
ant, not the plaintiff, was the Muharrir 
during the first 14 days of November 1910 
and that the plaintiff has not established 
supply of the oil, ets., of which he claims the 
price, 


Vol. XLV} 
LAXMAN RAO V. YITAOBA, 


In revision two points are pressed, one 
that production of two documents should 
have been enforced and the other that the 
reasons given for disbelieving the plaintiff's 
evidence are insufficient, 

The documents in question are (1) a copy 
of the entry in the several diaries of the 
station house, generally known as the 
roznamcha, which notes transfer of charge 
from the plaintiff to the defendant on the 
14th November 1910 with the charge 
report annexed thereto’ and (2) the 
station house register of purchases of oil 
and stationery and their distribution to 
Police Offizers. On the 12th January 1914 
the Inspector-General of Police was directed 
by summons issued in the form of a 
letter to produce these and other documents 
or cause them to be produced at the next 
hearing on the 7th February 1914. Instead 
of complying with this direction, as he 
was bound to do, the Inspector- General 
wrote istimating that he was “not prepared 
to sanction the production of the documents 
asked for”. The plaintiff was represented 
by an experienced Pleader at the hearing 
of the 7th February, but the witnesses 
in support of the claim were examined 
and the case closed without any application 
to the Court for further action in respect 
of the aforesaid documents. The Judge 
fixed the 10th February for delivery of 
judgment and that date was duly adhered 
to, but the same day an application was 
filed asking that the documents should 
again be called for. This applisation was 
rejected on the ground that it had been 
preferred too late. 

In my opinion it cannot be said that the 
lower Court acted illegally or irregularly 
in. declining to adjourn the case, Under 
rule 1 (1), Order XVII, First Schedule to the 
Civil Procedure Code, the Court may at any 
time grant an adjournment if sufficient 
cause is shown; but no appeal is allowed 
from an order refusing adjournment, and 
even where refusal is impeached in an appeal 
from the decrees, an Appellate Court is 
generally disinclined to interfere with the 
trial Judge’s exercise of his discretion, See 
Simon Elias v. Jorawar Mull (1). Moreover, 
the plaintiff did not really require the 
charge report which he wanted the Inspector- 


'41) 24 W. R, 202, 
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General to produce, inasmuch as a witness 
admitted that in the roznamcha transfer 
of the duties of Muharrir from the plaint- 
iff to the defendant was recorded on the 
14th November 1910, no reference being 
made therein to any earlier devolution of 
work. That the charge report did not 
mention any articles of stationery as made 
over to the defendant is expressly stated 
by the plaintiff's own witnesses, Hiralal 
and Chandrabhan constables stationed at 
Kamptee on November 1910, the latter 
still there. The register of purchases is 
not to be fonnd in the list of registers 
prescribed in the Police Manual, P. V. V., 
Ch. IJ, Sec. IV nor is it spoken of by 
any of the plaintiff’s witnesses. 

The real dispute between the parties 
seems to be whether the plaintiff or the 
defendant actually did the work of Muharrir 
during the first 14 days of November 1910. 
That none of the entries in the sash book 
for that period are in the plaintiff’s hand 
was admitted by the plaintiff’s witness 
Chandrabhan to whom the book, produced 
by Mr. Sewell, A.D.S.P., was shown, 
Sitaram, D. W. No.8, the shop-keeper who 
supplied the oil ueed in November, deposed 
that he dealt with the defendant and 
showed his bah? containing entries in the 
defendant’s hand of those transactions, As 
to the oredibility of the plaintiff’s witnesses 
one is admittedly a ‘friend of his, as to 
another the Judge recorded a note to the 
effect that his manner Was 80 hesitating 
as to show that he was, far from truthful”, 
and the third til] confronted with the cash 
book swore that the entriesof the Sth and 
12th November 1910 were in the plaintiff’s 
handwriting. That P. W. Nos. 1 and 2 
are not truthful persons seems to me 
indicated by their alleging an acknowledg- 
ment of liability and promise to discharge 
as made by the defendant shortly before 
the plaint was filed, a story to which there 
is no corresponding allegation in the plaint. 

On the whole then I see no reason to 
The application is dismissed 
without notice to the opposite. party. 

In conclusion I think it desirable to direst 
the trial Judge’s attention to section 162, 
Indian Hvidence Act. If a Court decides 
to summon a Government official for the 
production of certain doouments it should 
only do so after careful aonsideration, and 
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PUNJAB MUTUAL HINDU FAMILY RELIEF FOND, LAHORE Y, SARDARI LAL. 


once the summons has issued production 
sbould ordinarily be insisted on, if the 
party who obtained the summons so 
desires, 

Applicaticn dismissed, 


PUNJAB CHIEF COURT. 
Civit Revision Perition No, 1144 or 1917, 
April 15, 1918, 
Present:-—~ Mr. Justice Chevis. 

THe PUNJAB MUTUAL HINDU 
FAMILY RELIEF FUND, LAHORE— 
DEFENDANT — PETITIONER 
` versus 
SARDARI MAL-— PLAINTIPE— 

RESPONDENT, 

Civil Procedure Code (det F of 1208), s. 20-—Civil 
Procedure Code (Act XIV of 1882), s. 17, Bap. IHI— 
Cause of action—Place of suing—Money payable on 
death in Lahore—Death occurring at another place— 
Jurisdiction. 

Plaintiff's mother who resided in Lahore became 
a. member of the Punjab Mutual Hindu Family 
Relief Fund, Lahore. She died at Lyallpur where 
the plaintiff "resided. The Fund’s moneys which went 
to relieve distress on the death of members, were 
payable under the rules in Lahore. The Fund also 
carried on business at Lyallpur through an agent, 
Plaintiff brought a suit to recover the moneys from 
the Fund at Lyallpur: 

Held, that the Lyallpur Court had jurisdiction 
to hear the suit against the Fund on the grounds (1) 
that the death of its member which was part of the 
cause of action occurred at Lyallpur and (2) that the 
defendant Fund carried on its business at Lyallpur 
through an agent. 

Petition for revision of the order of the 
Munsif, Ist Class, Lyallpur, dated the 29th 
November 1917, holding that his Court has 
jurisdiction to entertain the suit. 

` Mr. Manohar Lal, for the Petitioner, 

Lala Jagan Nath, for the Respondent. 

JUDGMENT.—The petitioner is the Pan- 


jab Mutual Hindu Family Relief Fund, which . 
I gather to be a benevolent society, managed 


by certain philanthropists, collecting subs- 
sriptions, which go to relieve distress on 
the. death of members. 

The plaintiff's mother resided in Lahore 
and became 8” member. According to the 
rules of the Fund moneys payable on deaths 
are payable in Lahore. 


Plaintiff resides in lLyallpur and his 
mother died there. He has sued the Fund 
in Lyalipurand the Lyallpur Munsif has 
decided that he has jurisdiction on two 
grounds, (1) that the death which occurred 
in Lyallpur is part of the cause of action, 
and (2) that defendant carries on business 
in Lyallpur through an agent. 

For petitioner it is contended on the 
strength of Salig Ram v. Ohuba Mal (1) that 
Explanation 111 of sestion 17 of the old Code 
is still good law. I think it would still 
apply to most cases, but it has been 
omitted from section 20 of the present Code, 
which speaks simply of a Court within the 
local limits of whose jurisdiction the cause 
of astion wholly or in part arises. The words 
underlined (italicised) are new, and found no 
part in the old Code. Now in a case like tha 
present, isnot the death the immediate cause 
of action? Had the death not occurred, how 
could the plaintiff sue at allP In 
Vishvendra Thirtha v, National Insurance Cv. 
Lid, (2), where plaintiff sued to recover 
on a life policy, it was held the suit could 
be brought where the policy-holder died. 
And in Read v. Brown (3) it was held that the 
cause of action comprises “ Every fact which 
it wonld be necessary for the plaintiff to 
prove, if traversed, in order to support... 
the judgment of the Court,” and so though 
every other part of the cause of action 
had arisen outside the City of London, 
the plaintiff was allowed to sue within the 
city merely because the debt had been 
assigned to him within the sity. I think 
then that the lower Court is right in 
regarding the, fact of the death having 
occurred in Lyallpur as giving jurisdiction 
to the Lyallpur Courts. Further I think 
the lower Court is right in holding that 
the defendant carries on business in Lyallpur, 
seeing that the defendant keeps an agent 
there who, though he cannot enter into con- 
tracts, collects subscriptions and induces new 
members to join, supplying them with 
entrance forms which are filled in and sent 
to Lahore. 


It may be urged on behalf of the defend- 
ant that it is very hard that the defendant 


e 
(1) 11 Ind, Cas. 712; 34 A. 49; 8 A. L. J. 1160. 
2) 41 Ind. Cas. 392. 
(3) (1889) 22 Q. B. D. 128; 58 L. J. Q. B. 120; 60 L, 


T. 250; 37 W. R. 181, 
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should be liable to bə sued in remote 
places. It may, however, be said in return 
that in some cases it would be very hard 
on a poor man living far from Lahore 
to be compelled to come to Lahore to 
ane the defendant, espesially if the evidence 
which he had to produce (e.g., relating to 
the death of a person) was only obtainable 
at his own home and not in Lahore. 

I reject the application but pass no order 
as to sosts. 

Appeal rejected, 


. PATNA HIGH COURT, 
APPEAL FROM APPELLATE Decese No. 729 
or 1917. 
April 30, 1918. 
Present:—Mr. Justice Thornhill. 
Babu RAMADHIN CHAUDHURY 
~~ DEFENDANT —APPELLANT 
versus 
Musammat KUMODINTI DASSI AND ANOTHER 
— PLAINTIFFS — RESPONDENTS. 

Landlord and tenant--Agreement to pay enhanced 
rate of rent after expiration of term of tenancy, validity 
of—Contract Act (1X of 1872), s. 74. 

An agreement by a tenant thatif he holds over 
upon the expiry of the term he would pay rent at a 
higher rate than that which he paid during the term, 
is valid and enforceable. [p. 902, col. 1.] 

Appeal from a decision of the District 
Judge, Monghyr. 

Mr. Jager Nath Prasad, for the Appel- 
lant. 

Mr. Atul Krishna Ray, for the Respond- 
ents, 

JUDGMENT.—This is an appeal from 
the judgment of the District Judge of 
Monghyr dismissing the appeal from the 
decree of the lower Court. 

The plaintiffs-respondents’ case is that 
the defendant took a settlement of 2 
bighas 17 cottahs of land at an annual 
Jama of Rs. 8-8-0 under a registerad 
Kabuliat, dated the 28th April 19035. In 
the Kabuliyat it was stated that after the 
expiration of the term of five years he 
won't #etain possession without taking 
fresh settlement and if he does retain 
possession, he shall ge on paying rent to 
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the Maliks at the rate of Ks, 5 per bigha 
so long as he shall so continue in pos- 
sesssion, and to this payment neither 
he nor his heirs shall have any objestion. 
The term mentioned in the Kabuliat 
expired in 1320 and the plaintiffs brought 
a suit to recover two years’ rent, that 
is, for 1821 and 13822, at the rate of 
Rs. 5 per bigha, 

The chief point for desision is whether 
the plaintiffs are entitled to recover rent 
at this rate. For the defence it is 
stated that the enhanced rate ia in the 
nature of penalty. The plaintifis rely on 
the oase of Gunput Singh v. Josodhur Singh 
(1). In that case it was stipulated in the 
Kabuliats “that after the expiration of 
the term of five years I shal sease to 
bave any right to retain possession; that 
in case [ fail to execute fresh Kabuliats 
the Malik Zemindars shall have the power 
to realise rent af Rs. 5 per bzgha on the 
strength of the Kabuliyat and I shall have 
no objection to this.” 

It appears to me that the present case and 
the oase referred to above are almost identical 
so far ag the terms of the Kabuliyats are 
concerned. It remains only to consider 
whether this decision has been overruled 
or encroached upon. 


In Gobind Mandar y. Banarsi Prosad (2) 
Mookerjee, J., followed the desision of 
Gunput Singh v. Josodhur Singh (1) referred 
to above, holding an agreement by the 
tenant that if he held over upon the 
expiry of the term, he would pay rent 
at a higher rate than he did during the 
term, was valid and enforceable. That 
case was decided on the 26th February 
1913 by Mookerjee, J, and Beashcroft, 
J, The same Hon’ble Judges a few weeks 
later formed the Court which heard the 
oase reported as Abdul Aziz v. Karu 
(3) which is relied on by defendant. ln 
his judgment Mookerjee, J., refers to the 
two former oases and points ont that they 
are clearly distinguishable from the case 
before them, inasmuch as the lease had 
been granted for a term at a rent spegi- 
fied and the tenant had agreed that if he 
coatinuesd in occupation after the expiry 


+ 


(1) 20 Ind, Cas, 516; 17 0. L: J. 590. 
(2) 21 Ind. Cas. 351; 18 ©. L, J. 74. 
(3) 21 Ind, Cas, 443; 18 C. L. J, 95. 
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of the term, he would pay rent thereafter at a 
rate which was not deemed as the proper con- 
sideration for occupation of the land. Such 
enhancement of rent depended upon “if the 
tenant claimed an occupancy right inthe land 
or cansed a claim to be put up by any other 
person.” The learned Judges held that the 
enhancement amounted to a penalty and was 
consequently not enforceable inlaw. I think 
the decision in Gunput Singh v. Josodhur 
Singh (1) above mentioned must govern this 
case. 

With reference to the question of sesses 
referred to in the lower Appellate Court's 
judgment, the defendant’s Vakil has been 
‘unable to find any notification to exempt 
the holding from the operation of the 
Bengal Tenancy Act, and consequently 
abandons the point. ; 

The appeal is dismissed with costs. 
Appeal dismissed, 


a 


NAGPUR JUDICIAL COMMISSIONER'S 


COURT.. 

Seconp Civit APPsAL No. 800 òr 1914. 
February 21, 1916. 
Present:—Mr. Batten, A. J. O, 
BAPU— DEFENDANT—ÅPPELLANT 

versus l 
SITTI AND ANOTHER-—PLAINTIFFS—- 


RESPONDENTS. , 
Co-sharers—Surrender of tenancy lands to one co- 


` gharer-—Notice by other co-sharers to vacate their shares 


-Suit for possession —Delay, unreasonable, effect of. 
The ordinary, tenancy lands im suit were at first 


` held::by the ist defendant as sub-tenant. After 


haying acquired a share in the village he got a 
surrender from the tenants and the fields were held 
by him as khudkasht. The plaintiffs, who were 


. co-sharers in the village, gave a notice to the Ist 


defendant calling on him to vacate their shares in 
the land but the notice did not contain any offer 


“to contribute the plaintiffs’ share of the cost of 


vr 


acquisition. The plaintiffs brought the present suit 


` for joint or exclusive possession of their share of 
. the fields about 2 years after the notice and nearly 


4 years after the entry in the khasra about the 
surrender: 

Held, (1) that there had been unreasonable delay 
in bringing the suit; [p. 903, col. 1.] 

(2) that as the notice was of w threatening nature 
describing the possession of the.defendant as wrong- 
fal and making no offer to contribute towards the 
cost of acquisition and as the defendant had been in 
occupation of the field as sub-tenant for many years, 
it was nota case iti which the plefatiffe could get 
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. the plaintiffs gave 


C1918, 


á decree for joint physical possession. The remedy of 
the plaintiffs was to havea partition effected. [p. 
903, col. 1.] 


Appeal from the decree of the Court of the 
District Judge, Chhindwara, dated the 7th 
November 1914, in Appeal No. 172 of 1914, 

Dr. H. S. Gour and Mr. S. O. Chowdhury, 
for the Appellant. 

Sir Bipin Krishna Bose, for the Respond- 
ents. 


JUDGMENT.—The facts found are that 
the 2nd defendant Ramprasad, the lambar- 
dar of the village, and the plaintiffs Sitti 
and Pitti are separated brothers. Each of 
them isaco-sharer to the extent of 5 annas. 
The lst defendant Sitaram (alias Bapu) 
became a one-anna co-sharer on the 26th 
June 1906, The ordinary tenancy lands 
in suit were at first held by the Ist de- 
fendant as sub-tenant. He subsequently “got 
a surrender from the tenants and the telds 
were held by him as khudkasht. There is 
no finding as to the exact date on which the 
surrender was given effect to, but the 
fact «as entered in the khasra on the 
22nd February 1910, from whioh date 
there is a presumption that the plaintiffs 


` were aware that the lst defendant was in 
- possession not as a sub-tenant but as a 


co sharer, On the 17th January 1911 the 
2nd defendant accepted nazrana, from the Ist 


‘defendant and gave his approval to the 


surrender. The plaintiffs admit that they 
knew on the lst September 1911 that the 
tenants had surrendered the fields to the 
lst. defendant. On the 12th December 1911 
a notice to . the, Ist 
defendant calling on him to vasate within 


.8 days the shares of the plaintiffs in the 


fields, alleging that he had entered wrong- 
fully into possession; the notice contained 
no offer to contribute the plaintiffs’ share 
of the cost of acquisition. The plaintiffs’ 
suit for “joint or exclusive possession” of 
their 10-annas share of the fields was 
filed on the 28th November 1913, that is 
to say, about 2 years after the notice, and 
neally 4 years after the entry in the 
khasra. The lower Courts have given a 
decree to the plaintiffs for joint possession to 
the extent of their 10-annas share, subject to 
their paying Rs. 750 to the lst defendant 
as their share of the cost of.acquiring the 
fields from the tenants. The 1st defendant 
appeals to this Court. It has been laid down 
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‘by Stanyon, A. J. C., in Ramdayal vy. Gulabi 

Bai (1) that a suit like this must be 
brought without unreasonable delay. What 
‘Ia unreasonable delay is a question for 
determination ascording to the circumstances 
ofeach case. In Second Appeal No. 766 
of 1907 the same learned Additional Judicial 
Commissioner held 3 years to be an unreason- 
"able delay. The learned District Judge while 
recognising these principles, held that the 
_plaintiffs made an early declaration of their 
‘inten tion to share physical possession of the 
fields by means of the notice of 12th Decem- 
ber 1911. I am unable to agree that this 
notice in any way affected the situation. 
The notice was of a threatening nature, if 
described the possession of the lst defendant 
as wrongful, and it made no offer to con- 
tribute towards the cost of acquisition. In 
«this case also there is the fact that the 
lst defendant was in occupation of the 
fields as sub-tenant for many years. In the 
‘gircumstances of the case Lam of opinion 
that it ig not a case in which the plaintiffs 
should get a decree for joint physical pos- 
session and that the proper course is to 
adopt the course indicated by Bose, A. J.C. 
in Second Appeal No 406 of 1969. The 
remedy of the plaintiffs is to have parti- 
tion effected. The decrees of the lower 
Courts are seb aside and a fresh decree 
will be drawn up declaring that the plaint- 
iffs are oo-sharers to the extent of 10 annas 
in the village and that their title as such 
as regards the fields in suit is not affected 
by the lst defendant's sole possession of 
the fields. Having regard to the conduct 
of the parties I order that the parties shall 
. bear their own costs throughout 


Decrees set aside. 
(1) 4 N. L. R. 120. 


CALCUTTA HIGH COURT. 

Civit Rute No. 741 of 1917. 
February 25, 1918. 
Present:—Mr. Justice Teunon and 
Mr. Justice Newbould. 
JOTINDRA KUMAR DASS~— DEOREE- 
HOLDER—— PETITIONER 
versus 
GAGAN CHANDRA PAL AND OTHERS— 


JoucGMENT-DEBTORS—Oprosite PARTY. 
. Limitat on Act (IX of 1908), Sch, I, Art. 182 (6)— 


INDIAN OASES., 
JOTINDRA KUMAR DASS V, GAGAN CHANDRA PAL, 


903 


Heecution of decree—Payment of portion of decretal 
amount by judgment-debtor—Limitation, fresh starting 
point of. 

A decree-holder gets a fresh starting point for 
limitation to execute the decree within the meaning 
of Article 182; clause 5) of the Limitation Act, from 
the date on which a portion of the deoretal amount 
is paid by the judgment-debtor, fp. 904, col. 1.] 

Rule against the order of the Court of 
Small Causes, Dacca, in Suit No. 450 of 1913. 

FACTS appear from the judgment. 

Babu Rajendra Ohandra Guha, for the Peti- 
tioner.—-The application for certifying pay- 
ments can be made under Article 181 of the 
Limitation Act within three years of the 
date of payment, and sush an application 
has been held to be astep-in-aid of exe- 
cution. See Chhoto Rakhal Das Majumdar v. 
Jogendra Narain Mozumdar (1) and Radha 
Oharan v, Man Singh (2). The present appli- 


‘sation for exesution was made three days after 
‘the application for certifying payment and 


was, therefore, within time. See Husufzeman 
Sarkar v. Sanchia Lal Nahata (3) and Lakki 
Narain Ganguli v. Felamant Dasi (4). The 
learned Small Cause Court Judge 
fell into an error in holding that section 
20 of the Limitation Actis a bar to the 
execution of the decree, although that seetion 
has no application to the facts of the 
case. 

On one appeared for the Opposite Party. 

JUDGMENT.—This Rule is directed 
against an order by which the Court of 
Small Canses of Dacca has refused the 
application for execution of a certain decree 
on the ground that the decree is time- 
barred. The decree is dated the 9th May 
1913. The decree-holder, who is the petitioner 
before us, alleges that the judgment-debtor 
made a payment to him of Rs. 25 on 
the 10th June 1914, and a further payment 
of Rs. 50 on the 20th November 1914, 
He also alleges two earlier payments which 
for the purposes of this Rule we may 
disregard. On the 6th June 1917 he 
made an application to the Court for eer- 
tifying the above payments. On the 9th 
June 1917 he next applied for execution 
of his decree. Without taking evidence in 


(1) 3 Ind, Cas. 391; 10 C. L. J. 467 at p. 470. 

(2) 12 A. 392 at p. 895; A. W. N. (1890) 119; 6 Ind. 
Dec. (N. s.) 995. . 

(3) 34 Ind. Cas. 608; 200. W, N. 272: 43 ©. 207, 
23 C. L. J. 890. e 

(4) 27 Ind Gas. 11; 20 C. L, J, 181 t+ C. W.N, 
exevi (196). 
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‘the matter the learned Subordinate Judge 
held that the payments of the 10th June 
1914 and 20th November 1914 to which we 
have referred, taken with the decree-holder's 
application of the 6th June 1917, were not 
sufficient to save limitation. We are unable 
to hold that on ‘the facts before him he 
he has come to a proper desision in this 
matter. Weneedonly refer him tothe cases 
reported as Chhoto Rakhal Das Majumdar v, 
Jogendra Narain Mazumdar (1), Lakhd Narain 
Gangult v. Felamani Dasi (4) and Husuffzeeman 
Sarkar v. Sanchia Lal Nahata (8). From these 
cases it will appear that the payments of June 
and November 1914 being within three years 
from the date of the decree and the applica- 
tion of the 6th June 1917 being again within 
three years from the date of those payments, 
it follows that if those payments were in 
fact made, the decree-holder will havea 
fresh starting point for limitation within the 
meaning of Article 182 (5) of the First 
Schedule of the Limitation Act. 

Under these circumstances we set aside 
the order made by the Court of Small 
Causes and return the record to him, in 
order that after the taking of evidence he 
may proceed to dispose of the applisation 
‘before him in accordance with law. 

Order set aside; Record returned. 


NAGPUR JUDICIAL COMMISSIONERS 
COURT. 
Seconp Civis Appeat No. 246 or 1915. 
October 4, 1916. 

Present: —Mr. Mittra, A. J, C. 
TUKARAM—Desrenpantr—ApreLiant 
VErsus 
ARJUNA—-PtatntirF—Responpent, 

Transfer of Property Act {IV of 18824, s. 95—Pay. 
ment by co-mortgagor—Charye, whether created —Pay. 
ment made by natural guardian of co-mortgagor not 
appointed by Court, whether sufficient to create charge 
—Evidence Act (lof 1872), 6. 8—Res gestæ, admis- 
sibility of. 

All that section 95 of the Transfer of Property 
Act requires is that one of several co-mortgagors 
should redeem the mortgaged property in order to 
obtain a charge on the share of the other co-mort- 


e egagors. It is nob essential that the redemption 


saould take place in Court, If the money is paid 
vut of Court andthe decree-holder accepts it and 


certibes the payment, the requirements of the section 


are fulfilled. |p. 905, cols, 1 & 2.] 
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Plaintiff alleged that he had paid the whole 
amount of a mortgage decree passed jointly against 
him and the defendant, and claimed a charge against 
the mortgaged property in respect of the amount 
paid for the defendant. The defence was that the 
payment was made by the plaintifi’s mother who 
was not authorised to act on behalf of her minor son, 
the plaintiff, Her name was proposed as the guar- 
dian ad litem of the plaintiff in the mortgage suit. 
but she was removed from the guardianship and 
the defendant was appointed in her place: 

Held, that though the payment by the plaintiff's 
mother was irregular, the acceptance of the decree- 
holder amounted to a certificate that the payment was 
duly made and had the effect of curing the irregu- 
larity and that the plaintiff, therefore, acquired a 
valid charge over the defendant’s share in the mort- 
gaged property. [p. 905, col. 2.] 

Under section 8 of the Evidence Act statements 
accompanying conduct and explaining such conduct 
are relevant. [p. 905, col. 1.) > 

Appeal from the decree of the Court of the 
Divisional Judge, Nagpur, dated the 24th 
February 1915, in Appeal No. 62 of 1914. a 

Dr. H. S. Gour, for the Appellant. 

Mr, V. R. Pandit, R. B., for the Respondent. 

JUDGMENT.—The second appeal arises 
ont of a suit for contribution under section 
95 of the Transfer of Property Act. One 
Ramrao Joshi had obtained a mortgage- 
decree against tbe plaintiff Arjuna, who was 
then a minor, and the defendant Tukaram and 
his mother Musammat Janhi. The plaint- 
iff’s case is that he paid the whole amount 
of the mortgage desree, hence he is 
entitled to a charge upon the defendant’s 
share of ths mortgaged property. for half 
the amount paid. The defence was that 
the money was paid by one Pagu Patil, 
who had entered into an agreement jointly 
with the plaintiffs mother and the defendant 
for advancing the money, that as Pagu 
allowed his claim to be barred by limitation, 
he has thereupon set up the plaintiff to 
institute a false suit. The first Court, after 
disposing of the plea of limitation against 
the plaintiff, summarily decidéd the fasts 
in favour of the defendant. The lower 
Appellate Court hasheld that the money was 
paid by the plaintiff. The other points 
arising out of the case will be dealt with. 
after disposing of the main contention on the 
merits. Oa behalf of the defendant-appellant, 
the finding of fast is impeached on the 
ground that the application made by the 
plaintiff's mother, Exhibit P 4, relied on by 
the Divisional Judge is not relevant, and also 
on the ground that there has been missoncep- 
tion of the eyidence on the part of the learned 


. the sonsent of the decree-holder. 
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Judge of the Court below. I have no 
reason to suppose that there has been any 
misconception of evidence. All that is urged 
is that there is not any reference to some of 
the documents in the case and amongst 
others to Exhibit D 10. The judgment 
of the learned Divisional Judge does not 
indicate that he had not read the whole of 
the evidence. There is nothing in the letter 
Exhibit D 10 which is inconsistent with 
the findings of the lower Appellate Court. 
As regards the statements made in the 
application Exhibit P 4, they are ad- 
missible as part of the res geste. The 
slatement is to the effect that Arjuna was 
making the payment on his behalf, and not on 
behalf of his co-defendant Tukaram. Under 
section 8 of the Evidence Act statements 
accompanying conduct and explaining such 
conduct are relevant, There is, therefore, 
no errorof law to vitiate the finding 
of the lower Appellate Court and I must 
hold that it is binding on mein second 
appeal. 

It is urged that the payment made by 
the plaintiff’s mother was an officious pay- 
ment by aperson not authorised to act on 
behalf of the plaintiff, and, therefore, no claim 
for contribution lies. ‘This argument is 
founded upon the fact that the plaintiff’s 
mother who was originaily named as guardian 
ad litem in Ramrao’s suit was removed from 
the guardianship, and defendant Tukaram 
appointed as guardian ad litem in her place. 
This payment was made without a formalorder 
appointing her as guardian ad litem. It is clear 
that the procedure of the Court was somewhat 
irregular. The appointment of the defendant 
as guardian ad litem of Arjuna did not, in any 
way, take away the right of the natural guard- 
ian to redeem the mortgaged property with 
Although 
the proceedings were in Court, the deoree- 
holder accepted the money and waived all 
irregularities. I do not thick that it is 
competent to the defendant to rely upon this 
irregularity for the purpose of defeating the 
plaintif’s claim. All that section 95 of the 
Transfer of Property Act requires is that 
cno of the several co-mortgagors should 
redeem the mortgaged property in order 
to obtain a sharge on the share of the other 
so-mortgagore. Itis not essential that the 
redemption should take place in Court. If 
money is paid out of Court and the decree- 
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holder accepts it and certifies the payment, 
the requirements of the section are fulfilled. 
The payment by the plaintiffs mother 
without her being formally appointed as 
guardian ad litem was an irregular payment, 
But theacceptance of the desree-holderamount- 
ed to a certificate that the payment bad been 
duly made, and this had the effect of curing the 
irregularity in payment, The result is that, 
in my opinion, the plaintiff acquired a charge 
over the defendant’s share in the mortgag- 
ed property. There was some discussion as 
to whether the claim is barred by limita- 
tion or not. So far as the enforcement of 
the change is concerned, ib is clearly within 
time. Bat a personal claim against the 
defendant under seoclion 69 of the Contract 
Act is barred. Although the point has 
not been specifically taken before me, I 
think the decree of the lower Court should 
have been limited by adding a declaration 
that the defendant is not personally liable 
for the claim, if the sale proceeds of the 
property fall short of the descretal amount. 
‘he appellant has failed on ull important 


points. In lieu of the decree of the lower 
Appellate Court a proper decres for sale 
will be passed ag suggested above. The 


appellant will pay the costs of this appeal. 
Time for payment is extended till 4th April 
1917. 


Decree varied. 


MADRAS HIGH COURT. 
FULL BENCH. 

Appear No. 84 or 1915. 
February 20,1918 
Present:—Juastice Sir William Ayling, KT., 
Mr. Justice Coutts Trotter and 
Mr. Justice Seshagiri Aiyar. 
CHIDAMBARA PILLAI AND otarrs— 

PLaIntirRs—-APPELLANTS 
versus 
RANGASAMINAICKER AND OTHERS —- 
DREENDANTS Nos. 2 to 18 AND 


20 to 40— RESPONDENTS. 

Hindu Law—Joint family consisting of one adul t 
co-parcener and minors—Testamentary guardian, 
appointment of, for mtnors' properties by manager, 
validity of—Statuta y authority, sanction of. 

It is not competent to the only adult co-parceper 
of a Mitakshara family consisting of himself and his 
minor cO-parceners to appoint a testamentary gaar- 


906 


CHIDAMBARA PILLAI V, RANGASAMI NAICKER, 


dian to the co-parcenary properties of the minor co- 
parceners. [p. 910, col. 2; p, 9:1, cols, 1 &2.] 

Soobah Pirthee Lal Jha v. Soobah Doorgah Lal Jha, 
T W. R. 73 at p. 74, not followed. 

Raj Lukhee Dabéa v. Gokool Chunder Chowdhry, 13 
M. I. A. 209,12 W. R. P.O. 47; 3 B. L, R. P.O. 57; 2 
Suth. P.C. J. 275; 2 Sar, P. C. J. 518; 20 E. R., 529, 
Sami Row v. Eliavatha Row, 16 M. L J.357 and 
Gharib-ullah v. Khalak Singh, 25 A. 407; 801. A. 165; 
5 Bom. L, R 478; TO, W, N. 681; 8 Sar. P., C., J. 483 


(P. C.), distinguished. 
Mahableshwar Krishnapa v. Ramchandra Mangesh 
Kulkarni, 21 Ind. Cas. 360; 38 B. 94 at p. 103,15 Bom. 


L. R. 882, dissented from. 

Kanakasabai Mudaliar v, Ponnusami Mudaliar, 21 
Ind. Cas 848, Krishna Aiyar v. Chakrapani, 29 Ind. 
Cas. 475 and Alagappa Iyengar v. Mangathai Amman- 
gar, 34 Ind, Cas. 766; 40 M. 672; 30 M. L. J. 504, 


followed. , | 
Per Ayling, J—The attractive doctrine that every- 


thing which is not expressly forbidden should be 
held lawful, if expedient, is one which has its 
dangers and requjres careful consideration before 


application, [p.910, col. 3] | 

Per Seshagiri Aiyar, J.—On principle, a person who 
is not capable of making a gift of his property or to 
dispose of it by testament cannot be ina position to 
control that property after his death. [p. 911, cols. 1 


* Te Indian enactments dealing with guardianship, 
viz., the Court of Wards Regulation, the Guardians 
and Wards Act and the Widows’ Re-marriage Act 
give no statutory authority for the appointment of 
a testamentary guardian in respect of co-parcenary 
property. They only refer to cases in which such 
power of appointment is permissible under the law, 
for example cases of self-acquired property in Madras 
or Dayabhaga property in Bengal. [p. 913, col. 1] 

Appeal against the decree of the Court of 
the Temporary Subordinate Judge, Tanjore, 
in Original Suit No. 3 of 1913, 

This appeal coming on for hearing on the 
31st of August 1917 and having stood over 
for consideration till the 19th of Septem- 
ber 1917, the Court (the Chief Justice and 
Kumaraswami Sastri, J.,) made the following 

ORDER OF REFERENCE TO A 
l FULL BENCH. 

KUMARASWAMI SASTRI, J.—This appeal 
arises ont of a suit filed by the appel- 
lants against the lst defendant and several 
- others for an account of the management 
of their properties by the Ist defendant 
during their minority and for the setting 
aside of thealientions made by him in favour 
of the other defendants. The case of the 
plaintiffs is that one Qhidambaram Pillai 
died leaving two undivided sons, Rama- 
gami Pillai the father of the 4th plaintiff 
and Appuknutti Pillai the father of the 
lst, 2nd and 3rd plaintiffs. Ramasami 
Pillai died in 1900 and Appukutti Pillai 
in 1902, At the time of Appukutti 
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Pillai’s death all the plaintiffs were minors 
and he was the only adult member of the 
undivided family. He left a Will, dated the 
6th Ostober 1902. The matérial portion of 
the Will runs as follows :—“ As my sons 
and- my elder brother’s sons ‘arè minors, I 
haye appointed Venkatachellā - Pillai son 
of Theagaraja Pillai of Puduputhur, Nega- 
patam Taluk, exeoutorherein having requested 
him regarding the management of.the affairs 
for the purpose of looking after all tke affairs 
of the family after my death till the minors 
come of age, as he is a near relative of mine 
being maternal uncle and a reliable man 
who would faithfully look after the affairs 
and take pains in improving the property 
ses une es œ >> IË the creditors press 
for payment, the lands in Orathu Kannur 
Vattam Vadakathalai village’ shall be sold 
The properties 
after paying up the debts shall be’ added 
to the family property,” 

This defendant who was appointed exe- 
outor took possession of the estate and’ made 
the alienations complained of in the-plaint. 
The lst plaintiff attained majority in‘ 1908 
and the lst defendant is alleged to have 
severed his connection with the estate and 
to have put him in possession of the properties 
that then remained. The alienations made 
by the lst defendant are impeached on the 
ground that the Will is invalid: under 
Hindu Law and that there was no neces- 
sity for the alienations. 

As the Will on its face purports to deal 
with joint family properties, it cannot con- 
fer any title on the lst defendant so far 
as the properties are concerned, as section 
4 of the Probate and Administration Act 
expressly provides that no property which 
would otherwise have passed by survivorship 
shall vest in the executor or administra- 
tor, 

It is argued that the Will is valid in 
so far as it appoints the Ist defendant 
the guardian of the minor members of the 
undivided family and that under the terms 
of the Will the appointment of the lst de- 
fendant as executor and the conferring upon 
him-of the powers of management (set out in 
detail) amounted to his appointment as a 
testamentary guardian. 

The question for determination, therefore, 
is whether a Hindu, who is the only adult 
member of a Go-parcenary consisting of 
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himself, the sons and nephews, can appoint a 
testamentary guardian to his minor o6o- 
parceners. 

So far as appointment of a guardian to 
the person of minora is concerned, the power 
of a Hindu father is not disputed. In 
Albrecht v. Bathee Jellamma (1) Wallis, 
C. J.,and Abdur Rahim, J., held, following 
Soobah Pirthee Lal Jha v. Soobah Doorgah Lal 
Jha (2), that a Hindu father was entitled 
to appoint a guardian for his child by Will 
soas to exclude the mother from the 
guardianship. This decision was followed 
by Sadasiva Aiyar and Moore, JJ., in 
Alagappa Iyengar v, Mangathat Ammangar 
(3), where the learned Judges held that it was 
competent toa Hindu father to appoint a 
guardian by Willto the person of his minor 
eon, though he could not do so in respect of 
undivided family properties. 

As regards appointment of a guardian to 
the properties of minor co-parsceners there 
is a conflict of authority. In Soobah Pirthee 
Lal Jhu v. Soobah Doorgah Lal Jha (%) it was 
held that under Hindu Law the father has 
power to appoint either orally or by writing a 
person to be guardian of his minor children. 

The facts appearing in the report show 
that the parties were governed by the princi- 
ples of Hindu Law current in Mithila, where 
the Mitakshara is the leading authority 
though it is 
Ratnakara and the Vivada Chintamani. 
In dealing with the powers of the father, 
Lech, J., observed :—‘We think the Princi- 
pal Sudder Ameen has taken an erroneous 
view of the Hindu Law as regards the 
power ofa parent to appoint a guardian 
for his children. No doubt the mother is 
the natural guardian of her child; and 
were any person to attempt to deprive ber 
of this right without authority, her right 
would, under ordinary circumstances, be 
supported; but we are not aware of any 
` provisions of the Hindu Law, nor have 


any such been shown in support of the 
Principal Sudder Ameen’s view, which 
prohibit a father from appointing by 


writing or by word any other person than 
the mother to be the guardian of his minor 
children. The Principal Sudder Ameen 


(19 13 Ind. Cas. 453; 22 M. L, J. 247; (1912) M. 
W. N. 53; 11 M. L. T, 63, 

(2) 7 W. R. 73 at p. 74. 

(3) 34 Ind. Cas: 766; 40 M. 672; 30 M, Ls J; 504: 
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has found the Will to have been duly 
executed. If his finding in this respect be 
sorrect, the Will, though inoperative as 
regards the disposition of the property 
which is contrary to the prinsiples of the 
Hindu Law current in Mithila, is not so 
as regards the appointment of a guardian.” 
The decision has not been questioned in any 
of the subsequent decisions and is clear 
authority for the proposition that a Will, 
though invalid as a disposition of property, 
can be effective to create a testamentary 
guardian. 

In Bindat v. Muthurabai (4) Jenkins, 
O. J., and Aston, J., held that the principle 
that no guardian cen be appointed to the 
property of a minor, who is a member of a 
joint and undivided Hindu family and whose 
only property is his interest in the joint 
property, does not apply to cases where all 
the members of the family are minors and 
that a testamentary guardian oan be 
appointed, subject to the limitation that 
it would be open to any minor on attaining 
majority to apply for the removal of the guar- 
dian so appointed. This case was followed 
in Ramchandra v. Krishnarao (5). In Maha- 
bleshwar Krishnaza v. Ramchandra Mangesh 
Kulkarni (6) Soott, C.J., and Beaman, J., after 
referring to Soobah Pirthee Lal Jha v. Soobah 
Doorgah Lal Jha (2) and Rat Lukhee Dabea 
V. Gokool Ohunder Chowdhry (7), were of 
opinion that it was competent to a Hindu 
father to appoint a testamentary guardian 
to the property of his minor children and to 
give directions for management. 

A contrary view, however, has been taken in 
Kanakasabat Mudaliar v, Ponnusamit Mudaliar 
(3) by Sadasiva Aiyar and Spencer, J, 
The appeal arose out of an application to 
remove a guardian who purported to act as 
guardian appointed by a Will of the father of 
certain minors. 

It appears from the report that Abdur 
Rahim and Spencer, JJ., without expressing 
any opinion, called for a finding as to whe. 
ther the properties dealt with by the Will 
were ancestral or self-acquired. On receipt 

(4) 30 B. 152; 7 Bom. L. R. 809. 

(5) 32 B. 259; 10 Bom. L. R. 279° 
7 a Ind. Cas. 350; 38 B. 9t at p. 103; 15 Bom. L, 

(7) 13 MT. A. 209; 12 W. R. P. 0. 47; 3 B. L. R, 

P. 0. 57; 2 Suth. P. O. J. 275; 2 Sar, P. C. J.%18; 20 


T R, 529. 
(8) 21 Ind. Cas, 848. 
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of the finding Sadasiva Aiyar and Spencer, 
JJ., observed as follows: “On the finding 
that the properties are ancestral properties 
‘of the testator (petitioner’s father) he had 
nc right to appoint guardians by Will in 
respect of such properties which survived 
to his sons” and treated the guardian asa 
mere trespasser.” No authorities seem to 
have baen cited at the Bar and the judgment 
does not refer to or discuss any of the previ- 
ous authorities on the subject. 

In Krishna <Atyar v. Chakrapani (9) 
Mr. Justice Oldfield was of opinion that a 
testamentary guardian was not a person 
“appointed by a competent authority” 
within the meaning of Order XXXII, rule 6 
(2), of the Civil Prosedure Code so as to 
entitle him to draw moneys from Court 
withont giving security. The learned 
Judge simply followed Kanakasabat Mudaliar 
y Ponnusamt Mudaliar (8) and Budhilal v, 
Morarjt (10). 

The question again arose for desision in 
Alagappa Iyengar vy. Mangathat Ammangar 
(3), Mr. Justice Sadasiva Aiyar, who deliver- 
ed the judgment of the Court, was of opinion 
that though a Hindu father oan appoint a 
testamentary guardian to the person of his 
minor sons, he was incompetent to appoint a 
guardian to the joint family properties 
which on his death survived to his minor 
sons. The learned Judge, after referring to 
Socbah Pirihee Lal Jha v. Soobah Doorgah 
Lal Jha (2) and distinguishing Albrecht 
y. Bathee Jellamma (1) as only desiding 
that if was competent toa Hindu father to 
appoint testamentary guardian [though the 
decision followed without reservation the 
broader rule laid down in the case of Soobah 
Pirthee Lal Jha v. Soobah Doorgah Lal Jha’s 
(2)] preferred and followed the decision in 
Kenakasabat Mudaliar y. Ponnusamt 
Mudaliar (8) 

In Second Appeal No. 73 of 1916 [ Chidam- 
baram Pillai v. Veerappa Chetitar (11)] the 
question again came up for consideration 
before Justices Sadasiva Aiyar and Spencer, 
and they differed as to the testamentary 
capacity of the father to appoint a guardian 
to the properties of his minor sons. Sadasiva 


(9) 26 Ind. Cas. 475. 
(10)*21 B. 413; 9 Bom. L. R. 553. 
(11) 43 Ind Cas. 863; 6 L. W. 640; (1917) M. W, N. 
744; 22 M. L, T, 380, 
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Aiyar, J., after distinguishing the cases 
reported as Soobah PirtheeLal Jha v. Soobah 
Doorgah Lal Jha (2) and Raj Lukhee Dabea 
y. Gokool Ohunder Chowdhry (7) as being 
cases under Dayabhaga Law and Ramchandra 
v. Krishnarao (5) as being a ase deciding 
che power of Courts to appoint, dissented from 
the desision of the Bombay High Court in 
Mohableshwar Krishnapa v. Ramchandra Man- 
gesh Kulkarni (6). Spencer, J., after 
referring to the conflict between the Bombay 
and Madras views, was inclined to follow 
Ramchandra v. Krishnarao (5) and 
Mahableshwar Krishnappa v. Ramchandra Man- 
gesh Kulkarni (6). He observed that there 
wight be exceptional oases where a, Hindu 
father may validly and properly appoint by 
Will a guardian to manage the joint family 
property during the minority of his sors where 
ke was the only adult male member of tht 
go parcenary at the time of his death, such 
an act being “a natural act on the part of a 
prudent Hindu father dying without grown 
up sons or agnates.” 

I ean find nothing either in the Mitakshara 
or the Smritis which prohibits a father 
from providing for the care and manage- 
ment of property during the minority of 
his sons. The only possible ground for 
negativing the power of a Hindu father 
governed by the Mitakshara to exercise 
his natural right (conferred by every 
givilized system of jurisprudence) to make 
provision forthe care and custody of pro- 
perties of his minor children on his death 
is that under the Mitakshara he cannot 
dispose of property by Will to the prejudice 
of his co parceners, but I do not think that 
arrangements made for the protection of 
property for the benefit of minors amount 
to a disposition of property or a disturbance 
of the rights of the minor co-parceners to 
take the property by survivorship. Soobah 
Pirthee Tal Jha vy. Soobah Doorgah Lal Jha 
(2), which as I have already pointed out is a 
gase under the Mitakshara, clearly points 
out and recognises the distinction between 
a disposition of property contrary to the 
provisions of Hindu Law and an arrange- 
ment for its preservation and management, 
The Hmitation tc the power of the tesia- 
mentary guardian to the period when 
any one of the minors comes of age and 
so becomes competent to exercise his right 
of management, which as an adult co-parcener 
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he would have in a Mitakshara family 
so far as the other minor co-parceners 
are concerned, would effectually remove any 
conflict. The decision of the Privy Counail 
in Gharib-ullah v. Khalak Singh (12) only 
prevents a Court and by a parity of 
reasoning a father or other adult co- 
parcener from appointing a guardian to the 
property of minor members of a joint family 
where there is an adult eo-parscener. Bindayı 
v. Mathurabat (4) and Mahableshwar Krish- 
napa v. Ramchandra Mangesh Kulkarni (6) 
distinguish Gharib- Ullah v. Khalak Singh (12) 
on this ground and are clear authorities 
for the view that the desision in Gharib- Ullah 
v. Khalak Singh (12) has no application when 
al] the co-parceners are minors. 

As observed by Soott, C.J., in Mahbaleshwar 
Krishnapa v. Ramchandra Mangesh Kulkarni 
(6)and by Spencer, J. in his judg:nentin Second 
Appeal No. 73 of 1916 | Chidambaram Pillai v. 
Veerapp2 Chettiar (11) ]it is a matter of pras- 
tical convenience and necessity that a dying 
adult member of a co-parcenary, where all 
the other co-parceners are minors, should 
be able to make arrangements for the 
guardianship of the minors and the ma- 
nagement of the co-parcenary property, and 
I am of opinion that unless there is any 
express prohibition in the Hindu Smritisor 
commentaries recognised a3 authorities in 
this Presidency, there is no reason why 
the rulings of the Calcutta and Bombay 
High Courts should not be followed. In 
view of the conflict of authorities referred 
to by me between the Madras and other 
High Courts, I think if desirable that the 
question should be settled by a Full 
Bench and would refer the following question 
for determination: — 

Whether ib is competent to the only 
adult co-parcener of a Mitukshara family 
consisting of himself and his minor oc- 
parceners to appoint a testamentary guardian 
to the co-parcenary properties of the minor 
go-parceners? 

Watts, C. J.-I agree to this reference. 





This appeal came on for hearing in pur- 
suance of the above Order of Reference before 
the Full Bench on the 12th February 1918. 

Mm B. Srinivasa Atyangar (with him 
Messrs. O. Krishnamacahariar and S. Venu- 

(12) 25 A. 407; 30 I. A. 165; 5 Bom. L, R, 478;7 O 
W. N, 681; 8 Sar. P, O, J. 483 (P. O.) 
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gopala Chetly), for the 
The right to appoint a guardian of 
a minor’s property is based on the absolute 
ownership of the appointor, Where the 
person making the appointment cannot 
control the property, authority to direct 
the disposal of it after his death must 
necessarily be wanting. Under Hindu Law. 
joint family property is not at the absolute 
disposal of the father or manager and 
the Jatter can have no right to make in 
effect, by Wil, a disposal of the right of 
management, 

Guardianship of the person cf a minor 
may bea natural right; the King should 
manage the properties of infants. There 
can be no natural right to appoint a 
guardian for minors’ properties, 

The following cases were sited: Kana. 
kasabot Mudaliar v. Fonnusami Mudaliar (3), 
Krishna Atyar v. Chakrapani (9), Alagappa 
Iyengar v. sMangathat Ammangar (3), 
Chidambaram Pillai v. Veerappa Chettiar (11). 

in Soobah Pirthee Lul Jha v. Soobuh Doorgah 
Lal Jha (2) the facts are not clear. There 
the guardian was appointed ad litem and 
there is no indication of the nature of the 
properties, the subject of the compromise. 
Raj Lukhee Dabea v. Gokool Chunder Chowdhry 
(7) isa decision under the Dayabhaga 
school of law. 

Mr. T. E. Ramachandra Aiyar (with him 
Mr. T. R. Krishnaswami Atyar), for Respond- 
ents Nos. 3,30, 384tand 37,—The power of a 
Hindu father to appointa testamentary guar- 
dian for his minor son is a natural right. The 
giving away of a boy in adoption is an inter. 
ference with his rights inthe oo-parcenary 
property as the adoptee loses his rights 
therein. The King can control the proper- 
ties of infants who have neither parents 
nor kinsmen, but not of those for whom a 
manager has been appointed. This power 
of the father has also the sanction of Statute 
Law, for example, the Court of Wards 
Regulation, Hindu Widows’ Re-marriage 
Act, Regulation V of 1804. Reference wag 
made to Ras Lukhee Dabea v. Gokool Chunde 
Chowdhry (7), Soobah Pirthee Lal Jha y. 
Soobah Doorgah Lal Jha (2), Bindaji vy. 
Mathurabat (4), Mahableshwar Krishnapa v, 
Ramchandra Mangesh Kulkarni (6), Gharib. 
ullah v. Khalak Singh (12) and Sami Row v, 
Eliavatha Row (18). 

(13) 16 M. L. J. 357 


Appellants,— 
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Mr. S. T, Srinwvasagopalachari, for Re- 


pondent No. 17. 

The Hon’ble Mr. T. Rangachariar and Mr. 
N. M. Malim Sahib, for Raspondents Nos. 
3, 22, 26 and 30. 

Mr. G. S. Ramachandra Aziyar, for Respond- 
ents Nos. l to 3, 5 to 7, 22 to 26, 30 and 31. 

Mr. V. Narasimha Atyangar, for Respond- 
ents No. 33. 

OPINION, 

Aruna, J.—I have had the advantage 
of perusing the judgment which my learned 
brother, Seshagiri Aiyar, J., is about to 
pronounce; and I agree in the conclusion 
arrived at by him. It is impossible to 
sontend that the power of appointing a 
testamentary guardian is supported by 
anything in the ancient texts; and the 
attractive doctrine that anything which 
ig not expressly forbidden should be held 
lawful, if expedient, seems to me one 
which has its dangers and requires careful 
consideration before application. In the 
present case, the power claimed seems to 
run counter to the conception of a Hindu 
joint family in which every member obtains 
an interest at birth. I can only agree 
with Sadasiva Aiyar, J.s remark in 
Chidambaram Pillai v. Veerappa Chettiar (11) 
in which that learned Judga says, 

“On principle I find it difficult to hold 
that..a man who cannot deal with a parti- 
cular species of property by Will oan make 
arrangement for the management of that pro- 
perty by Willafter his death or san appoint 
guardians to manage that property for minor 
owners who obtain it by survivorship after 
his death.” 

This seems to me to sum up the whole 
matter. 

I am not evenclear that considerations 
of general expediency support respondents’ 
sontention. The reference covers the case, 
not only of the adult co-pareener’s own 
minor sons, but of his minor nephews, 
and even minor brother regarding whom 
the natural right vf a father discussed by 
Kumaraswami Sastri, J., in his order of 
reference can have no application. Even as 
regards sons, I think the interests of the 
minors are sufficiently protected by the 


* “power of the Court to appoint a guardian; 


and while the expressed wishes of the 
father are sure to receive attention at the 
Court's hands, nothing furtheris required, 
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I would answer the question in the 
negative. 

Courts TROTTER, J.—I also have had the 
advantage of perusing my learned brother 
Seshagiri Aiyar’s judgment. I only abstain 
from simply expressing my own concurrence 
in‘ it, because my doing so might seem 
to be associating myself with a familidrity 
with the ancient authorities which I cannot 
pretend to possess. I, therefore, put what 
I have to say in my own words. | 

To speak of natural rights has always 
been recognized as a slippery path for the 
political thinker to tread from the days 
of Hobbes and Rousseau. It is an even 
greater pitfall to a lawyer. To appoint a 
guardian to the person of his infant children 
may be, a ‘natural’ right vested in the 
father. To clothe him with authority 
over property which belongs to so complex 
an inatitution as a Hindu joint family 
may be, seems to me to be something 
which cannot be derived from nature, but 
must be founded on some legal warrant. 
In England the warrant is statutory, and 


it is not pretended that there is any 
statutory authority in force in India. The 
citations from Manu seem to show that 


the original conception was that the custody ` 
of properties of the joint family where 
there was no adult member should be the 
care of the King, whioh in modern 
language meansthe Courts of the scuntry. 
No case has been cited which ean be said 
to recognize the suggestedright. The case 
in Soobah Pirthee Lal Jha v. Soobah Doorgah 
Lal Jha (2) contains expressions which tend 
to show that the learned Judges supposed 
that such a power would be possible; but 
they do not definitely so decide. Mr. K. 
Srinivasa Aiyangar supported that judg- 
gment on the ground that as the pro- 
perties dealt with were the properties 
of the father absolutely and were not 
joint properties, his right to appoint a 
guardian for them might be considered 
as an inherent part of his total right of 
ownership. That again seems to me to be 
lapsing into abstract speculation, and it 
may be that Mr. T. R. Ramachandra 
Aiyar’s attack on this theory—which not 
insiguificantly formed almost the whole of 
his argament—was well-founded. B&yond 
that his argument seemed to me to come 
merely to this. The thing ie convenient; 
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it is consonant with all right notions: of 
what a father ought to be able to do 
for his children; it is nowhere expressly 
prohibited; therefore, it can be done. To 
me on the, contrary it seems that io puta 
person in a.definite legal relation to property 


of which he is not the owner, is a step 
which cannot be taken unless there is 
legal authority for taking it. Its oon- 


venience and justice may be admirab'e 
reasons for the Legislature to take action. 
They cannot, in my opinion, suffice to set 
in motion a Court of law. 

SESRAGIRI Aryan, J.—The question referred 
for our consideration is whether it is 
competent to the only adult so-parcener of 
a Mitakshara family consisting of himself 
and his minor co-parceners to appoint a 
testamentary guardian to the oo-parcenary 
properties Sf the minor co parseners. 

It was argued before us that the real 
point for decision is whether the manager 
of a Hindu family, be he the father, the 
uncle or an elder brother, can appoint a 
testamentary guardian fcr the property of 
his minor co parceners. In the Hindu Law 
there is no provision for the appointment 
of a testamentary guardian. That may 
be due to the fact that the idea of making 
a Will is of recent origin. The only texts 
of Hindu „Law which relate to this subject 
are all #ollected in Colebrooke’s Digest, 
Volume IJ, pages 574 to 577. These 
autborities cast upon the Kingthe duty of 
protesting the property of a minor. 

Mr. T. R. Ramachandra Aiyar for the 
respondents drew our attention to the com- 
mentary of Kullookha Bhatta on Mann’s 
text and argued that the protection of the 
King should ba inyoked only where the 
infant was otherwise unprotected. I do not 
understand the commentator to indicate by 
the use of the expression ‘Anadha’ that 
the deceased father or manager is competent 
to appoint a guardian and that it is only 
in default of such an appointment the King 
can step in. On the other hand if is 
clear from Mann’s verses that the primary 
right of guardianship is in the King, and 
it is only by reflection that the father 
during his life-time exercises that right 
(as if gy delegation by the Sovereign). 

On principle, it appears to me tnat a 
person who is not capable of making a gift 
ef his property or to dispose of it by 
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testament cannot be in a position to control 
that property after his death. However 
convenient if may be, and however coon- 
sonant with natural justice, that a father 
or manager should indicate his preference 
of an individual as guardian by a testa- 
ment, in my opinion it would be inconsist.- 
ent with the theory of survivorship that 
he should have the power to dictate to the 
King or to the Judges appointed by him as 
to who shonld be the guardian of hig 
minor co-parceners. In the majority of cases 
the wishes of the father or manager would 
be asted upon by the Courts. But to 
that his directions should be regarded as 
amounting to a legal appointment ig opposed 
to the principle underlying the Mitakshara 
system of law. 

In the order of reference Mr. Justice 
Kumaraswami Sastriar refers to the natural 
right of a father to appoint a guardian 
and says that such a power is conferred 
by every civilised system of jprisprudence. 
Mr, K. Srinivasa Aiyangar in a very learned 
argument has drawn our attantion to the 
theories of guardianship enunciated in the 


‘ancient and modern systems of jurisprudence. 


An examination of the aitations shows 
that whereas the right of appointing a 
guardian for the person of an infant has 
been in some systems. regarded as the 
natural or the nurtural right of the parent, 
in none of them has it been -stated that 
the right to appoint a guardian of pro: 
perty is a Common Law right. In Roman 
Law just as in the Hindu Law, the pro- 
testion of property was enjoined upon the 
State. In English Law the power‘to appoint 
a testamentary gurdian was first given by 
12 Carl. II, Cap. 24. (See Simpson on 
Infants, page 105.) It is stated in the text- 
book that the right of appointing a testa- 
mentary guardian is not a Common Law 
right. In America where the Civil Law of 
Rome and the English Law have heen 
further developed, it is clear that the right 
of appointing a testamentary guardian is not 
regarded as an inherent right in the parent. 
(See 21 American Cyclopsdia, page 12.) 
Therefore, I am unable to accept the state- 
ment of the learned Judge that in other 
systems of jurisprudence the right of ap. 
pointing a testamentary guardian exists as 
a Common Law right in the parent. 

I sball now disouss the cases. The earliest 
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decision upon the subject, barring the decision 
of the Sudder Adawlat of the High Court 
of the N. W. Provinces, is Scobah Pirthee Lal 
Tha v. Soobah Doorgah Tal Jha (2). There are 
undoubtedly observations in that judgment 
which show that the learned Judge believed 
that he bad the authority of the Hindu 
Law in holding that a testamentary guardian 
ean be appointed for a Mitakshara minor, 
The actual decision itself is supportable 
upon other grounds. 
of property in respect of which a person 
purporting to act on behalf of the minor had 
entered into a compromise on behalf of 
the minor. This person was appointed 
gaurdian by the father in his Will; he was 
also recognised by the Civil Court as the 
guardian ad litem of the minor. The com- 
promise in the snit related to ancestral 
property. Jt was upheld. It is well settled 
that where a guardian is appointed by 
the Court and an honest compromise is 
some to in the presence of the Court, it is 
prima facie binding upon the minor unless 
the latter can show that his guardian was 
guilty of fraud or other invalidating oir- 
sumstances. There was another species of 
property in regard to which the guardian 
appointed by the Will had entered into a 
compromise outside the Court. That pro- 
perty was the self-acquisition of the father. 
In respect of such property, it can hardly 
be disputed that it is open to the testator 
to appoint a guardian to manage it. 
Therefore, the conclusion some to in the 
gase is right. The observations of the 
learned Judge that Hindu Law sanctions 
the appointment of a guardian receive no 
support from any citation made by him 
or from any authority to which we have 
been referred in the course of the argu- 
ment in this case. I am, therefore, not 
prepared to follow the obiter dicta contained 
in that judgment. 

The next case very strongly relied upon 
by Mr. T. R. Ramachandra’ Aiyar is the 
desision of the Judicial Committee in kaj 
Lukhee Dabea v. Gokool Cnunder Chowdhry 
(7), It was a case under the Dayabhaga 
Law, under which it was competent to a 
father to dispose of property notwithstanding 
the existence of sons. The suit was brought 
to get aside the alienation made by the 
widows of one Guruprasad Sarma. The 
latter had executed a document in favour 
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of the widows under whisb the alieness 
claimed that the widows had ample power 
of disposition. The Jndicial Committes 
came to the conclusion that the document 
conferred no xights of property on the 
widows. They regarded it as providing 
only “a species of trust for management 
and that it did not interfere with the devolu- 
tion of the estate according fo the ordinary 
law of sussession under the Hindu Law.” 
Following this view, their Lordships of the 
Judicial Committee considered whether the 
disposition by the widows as managers of 
the property’ of Guruprasad’s sons was 
impeashable. It is clear from the facts that 
the question before the Committee did not 
relate to co-parcenary property or to the 
power of a Mitakshara father to appoint 
a testamentary guardian. Notwithstandjng 
the argument of the learned Vakil for the 
respondents, 1 am unable to see why a 
person who is competent to devise his pro- 
perty, whether to his own children or to 
strangers, should not deal in his testament 
only with the right of managementof that 
property. It is not necessary to validate 
such an appointment of a guardian or 
manager that the testament should make 
a gift of the property as well. The right 
over property involves two definite rights, 
the right cf management and the right of 
enjoyment. A person may devise the right 
of management only ty providing that his 
legal heirs shall have the benefit and advice 
of a person in whom the testator had Gon- 
fidence. That was really what happened in 
the Bengal case. Sir James Colville in 
delivering the judgment points out that 
the right of succession under the Hindu 
Law was not interfered with by the testator. 
I see nothing in the judgment of the 
Board in that case to warrant the con- 
tention that a person who sannot deal with 
a species of property by a testamentary 
document can devise the right of manage- 
ment over such property. Mahableshwar 
Krishnapa .v. Ramchandra Mangesh Kulkarni 
(6) was the next case referred to. I cannot 
help saying that the learned Judges havenot 
correctly understood Rai Lukhee Dabea v. 
Gokoul Ohunder Chowdhry (7) on which they 
base their conclusion; I feel constraéned to 
differ from that decision. These are all 
the cases in the other High Courts. So 
far as Madras is aoncerned, tbe pre- 
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ponderance of authority is in favour of 
holding that a Mitakshara father has no 
power to appoint a testamentary guardian to 
his son’s property, a fertiord a Mitakshara 
manager has no power to appoint such a 
guardian. The first desision is Kanakas« bai 
Mudaliar v. Ponnusamt Mud liar (d), to which 
Mr. Justice Spencer was a party. Krishna 
Aiyar v. Chukropint (9) is to the same effect. 
In Alagappa Iyengar y. Mangattai Am- 
mangar (31) Mr. Justice Sadasiva Aiyar 
and Mr. Justice Moore same to the same 
conslusion, In Chidambaram Pillai v. Veer- 
appa Ohettiar (Li) Mr. Justice Sadasiva Aiyar 
once again expressed the same view. Mr. 
Justice Spencer seems to think that the 
matter reqnires farther consideration. The 
lenrnsd Judge does not give any definite 
opinion on the point at issue, Mr.T. R. 
Ramachandra Aiyar attacked the view of 
Mr. Justice Sadasiva Aiyar on two points, 
1 do not think that the critisism really 
affects the main ecanclusion at which the 
learned Judge has arrived. It is true that 
his reference to Soobah Pirthee Lal Jha 
v. Seobth Doorgah Lal Jha (2), ay a Daya- 
bhaga case is not quite accurate, and 
something may be said also sagainst his 
reference to the Privy Council decision, but 
the principle enunciated by him has my entire 
approval, 

Some other cases were referred to by 
Mr. T. R. Ramachandra Aiyar, viz., Sami 
Row v.  Ekaratha Row (13) and 
Gharib- Ullah v. Khalak Singh (+2). 
In the first of these cases the proseriy 
dealt with was the self-asquired property 
of the testator. The seaond cass has really 
no bearing upon the point. The learned 
Vakil referred to the enactments dealing 
with guardianship, viz., the Court of Wards 
Regulation, the Guardians and Wards Act 
and the Widows’ Re-marriage Act, and con- 
tended that these legislative provisions 
preserve the right of a Hindu father to 
appoint a guardian. I do not think these 
Acts give any statutory authority for the 
appointment of a testamentary guardian in 
respect of co-parcenary- property. They 
only refer to cases in which such power 
of appointment is permissible under the 
law, for example, cases of self-acquired 
property in Madras or Dayabhaga pro- 
perty in Bengal. 

The case has been very fully argued by 
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the two learned Vakils, and my answer to 
the question referred to us is in the 
negative. 
M. 0. P, 
Reference answered in the negative. 





CALCUTTA HIGH COURT. 
Appeal From APPELL Tu Decase No. 1723 
` or 1915, 

January 30, 1915. 

Present: —Mr. Justice Fletcher and Justica 
Sir Shamsul Huda, Kr, 
AMBIKA CHARAN CHAKRAVARTY 
AND ANOLHER—PLAINTIPP3—ÅPPELLANTS 
VETSUS 


SARAT CHANDRA BASU AND OTHERS 


— Deréenpants— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXIIT, r. 
1— Withdrawal of suit, leave for —Judgment, statement 
in, concerning point not raised, desirability of. 

A suit brought to recover a jote on the footing 
that it was a keemi jote was dismissed by the trial 
Court as well as by the Appellate Court on the 
ground that the jofe was not kaemi. The que-tion 
whether the plaintiffs had acquire 1 an occupancy 
right was left open by the trial Court but the Appel- 
late Court, while affirming the decision of the trial 
Court, stated in its judgment that if the question of 
occupancy right had been before it the plaintiffs suit 
would be barred by limitation: 

Held, that the question of limitation as wellas of the 
right of occupancy should he left open, as the plaintits 
might be prajudiced by the statement in the jadgmant 
of the lower Appollate ‘ourt in case th -y brough a suit 
to enforce the right of occupancy. [p. “14, col, 2. } 

Held, also, that the plaintiffs could not be allowed 
to withdraw the suit with liberty to bring a fresh 
suit. [p 9 4, col. 2.] 


Appeal against the decree of the Jab- 
ordinate Judge, lst Court, Dacca, dated 
the 19th of April 19:5, affirming the decree of 
the Munsif, Ist Court, Manickganj, 
dated the 6th of February 1914, 

FACTS will appear from the judgment. 

Babu Dwarka Nath Chuckerburtty (with him 
Babu Trailokhya Nath Ghese),for the Appel- 
lants.—All the defendants except one admits 
ted the plaintiffs as kaemz jotedar, only the 
defendant No. 1 says that the plaintiffs’ 
right is a non-transferable occupancy 
right. I submit under the sircumstances 
the plaintiffs are entitled to get a decree as 
against the defendants who admit ‘the 
kaemi right claimed by the plaintiffs. 
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[ELETCSER, J.—You can’t get that. | 

Carnot- a co-sharer landlord grant a 
separate lease of his own share conferring 
a kaemt right upon the tenant, though the 
other co sharers may not be willing to 
grant that right tut may be willing to 
grant a non-haemz rightP In this case thore 
co-sharer Jandlords who admit the plaintiffs’ 
kaemt right cannot be ccmpelled to treat 
the plaintiffs as mere occupancy ratyats, s0 
as against them the plaintiffs are entitled 
to get a decree, though their snit might be 
dismissed as against the defendant No. i 
who denied the plaintiffs’ kaemz interest. 
Furthermore I beg to submit that the 
lower Appellate Court was quite wrong 
in making the observation in the judgment 
that if my clients had any occupancy right 
“that right was barred by limitation This 
point was not in issue before that Corrt 
and no opinion ought to bhaye been expressed 
on it, as such an opinion will seriously 
prejudice the plaintiffs in case they bring 
a suit to enforce their occupancy rights. 
Under the cirevmstances of this case I would 
| at any rate ask your Lordships to grant 
permission to the plain iffs to withdraw 
the cuit with liberty to bring a fresh suit 
_ Babu Joge h Or under Roy (with him Babu 
Upendra Lal Hoy), for the Respondents. 
~~ The plaintiffs failed to’ prove the title on 
which they based their’ claim and the suit 
was rightly dismissed. There was no 
formal defect in the suit as it was framed, 
so they cannot ask for permission to with- 
draw the suit. The tenancy was one and 
indivisible, so it cannot be split up by de- 
creeing the suit against the defendants who 
admit the plaintiffs’ kaem? right and dismiss- 
ing it against the others who do not make 
sguch an admission. 
l JUDGMENT. 
. Fusroner, J.—This appeal is preferred 
by the plaintiffs against the decision of the 
learned Subordinate Judge of Dacca 
affirming the decision of the Munsif at 
Manickganj. The suit was brought to 
recover a joteon the footing that it was a 
kaemi «ote. The defendant No. 1 who is 
the landlord of 1 6th of the jote opposed the 
plaintiffs’ claim. He denied that the plaint- 
ifs had a kaem interest aud he stated 
that their predecersor had a temporary 
ordinary occupancy ratyate jote The 
first Court held that the jote was not 
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kaemt and left the question as to whether 
the plaintiffs had an oseupaney right by 
recognition open. The lower Appellate 
Court agreed with the primary Court and 
stated that the question of oesupansy right 
was not before the Court and then proceaded 
to state that, if it had been before the 
Court, the plaintiffs’ suit was barred by 
limitation. Only two questions are urged 
ia this appeal. First of all, that the plaint- 
iffs should have liberty to withdraw the 
whole suit. That clearly cannot be assented 
to The sesond point is that, if the plaint- 
ff; think fit to attempt to enforce in any 
subsequent proceeding this right of ocou- 
pancy which was left open by the primiry 
Court, they will be seriously prejudiced 
by the statement made by the learned 
Judge of the lower Appellate Court that, 
if that question had been before the Court, 
the learned Jadge would have held thdt 
the plaintiffs’ claim was barred by limita- 
tion, J think that this contention is sound. 
The plaintifis, whether their rights are 
well founded or not onthat claim, ought 
not to be prejudiced by a statement in this 
suit that, if that case had been before the 
Court, the Judge would have decided it 
against them on the ground of limitation, 
Tnat would depend ona variety of cirenm- 
stances. It is not necessary for us to 
express any opinion one way or the other, 
That question of limitation just as much 
as the qaestion of the right of occupancy 
by recognition will be left open between the 
parties. The present appeal fails and 
must be dismissed with costs. 
Suamsut HUDA, J.—lI agree. 
Appeal dismissed, 





LOWER BURMA CHIEF COURT, 
Oivit Rersrwace No. 6 oF tat’. 
May 15, 1918 
Present; - Sir Daniel Twomey, Krt., Chief 
Jadge, Mr. Justice Ormond and Mr, 
Jastica Pratt. 
MA THIN KYU —APPLICANT 
versus 
MG. BA THAIN akas JOHNNY CAREW — 
RESPI DENT. 
.Divərca Act (IV of 1863), 5. 10 -Divorco—Judicial 
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separation—Adultery and cruelty after separation, 
effect of. 
“A wife who has obtained judicial separation on 
the ground of her husband’s adultery alone, is 
entitled to a dissolution of marriage on proof that 
her husband has again committed aaultery »fter the 
separation and has in addition been guilty of cruelty 
to her after the separation [p. 9 6, col. 4] 


Civil Raference made by the Divisional 
Judge, Mandalay, in Civil Sait No. 2 of 
1917, 

Mr, Shaw, for the Applicant. 


JUDGMENT. 

Twoury, C. J., AND Ormono, J.—The peti- 
tioner and the respondent are both American 
Baptist Christians. The petitioner Ma Thin 
Kyu applied in 1914 for dissolution of her 
marriage with the respondent Mg. Ba Thain 
alias Johnny Carew on the ground of his 
adultery and desertion. Desertion was not 
proved, and the Court, therefore, granted 
only a decree for judicial separation. Sub- 
sequently the petitioner applied to the 
Magistrate for a maintenanee order under 
the Criminal Prosedure Code and the re- 
spondent was ordered to pay her Rs. 25 a 
month. She has received only Rs. 59 in all 
under that order, The petitioner’s attempts 
to recover the amonnt due to her were 
thwarted by the respondent, who resigned 
the salaried post that he held. Not content 
with this, the respondent went repeatedly 
to the petitioner’s house and abused her and 
threatened to kill her, his object being to 
prevent her from enforcing the maintenanse 
order. The evidence shows that the respond- 
ent’s conduct has seriously affected the peti- 
tioner’s health and caused a nervous breake 
down. in sonsequence of the respondent’s 
conduct the petitioner applied again for a 
dissolution of her marriage onthe ground of 
his continued adultery coupled with cruelty. 
It is shown that the respondent has con- 
tinued to live in adultery with another 
woman since the time of the judiial separation, 
and as regards the alleged cruelty sub- 
sequent to the separation the learned Judge’s 
finding is that although no physical violence 
was used the respondent’s behaviour amounted 
to legal cruelty. The Divisional Judge, 
therefore, has granted a decree for dissolu- 
‘tion ofthe marriage and this decree now 
somes before us for consideration. 

The respondent did not oppose the petition 
in the Divisional Court and he does not 
‘appear in this Court, though he has been 


INDIAN OASES, 


915 


served with notice. There is no reason to 
suspect collusion. 

We see no reason to differ from the 
sonolusion of the Divisional Judge as regards 
the facts of the case. The continued adultery 
and the cruelty subsequent to the separation 
are well established. The only question that 
arises is one of law, namely, whether a wife 
who has obtained judicial separation on the 
ground of her husband’s adultery alone, 18 
entitled to a dissolution of marriage on proof 
that her husband has again committed 
adultery after the separation and has in addi- 
tion been guilty of cruelty to her after the 
separation. The nearest English case that 
we can findis that of Green v. Green (1), 
in which a wife who had obtained a judicial 
separation on the ground of her husband’s 
adultery obtained a decree misi five years 
later on pvoof of further adultery subsequent 
to the judicial separation coupled with 
cruelty before the separation. The wife in 
her first petition in that case had not pleaded 
the ornelty and she asked only fora judicial 
separation in the first instance because she 
hoped that her husband would reform. 
Afterwards she abandoned thehope of his 
reformation, and asked for a dissolution of 
the marriage, and the Court then allowed 
her to revivethe cruelty which she condoned 
in the first instance. Sir James Hannen 
remarked: “The husband by his adultery 
subsequent to the former decree has com- 
mitted afresh matrimonial offence, (for the 
decree of judicial separation is not to be 
considered as a license to commit adultery 
for the future), and for this offence, aggravat- 
ed by the previous cruelty, the wife has 
had no redress. If the failure of the 
petitioner to charge her husband with cruelty 
be regarded as equivalent to a forgiveness 
of it, still cruelty condoned is revived by 
subsequent adultery, and I can see no reason 
why the hosband should be in a better 
position because he has already been guilty 
of a wrong which entitled the wife to 
relief,” 

The present case differs from the above 
inasmoch as there was no cruelty before 
the decree for judicial separation and it is 
open to argument that the cruelty contemp- 
lated in the Divorce Law is cruelty com» 


(1) (1874) 43 L, J. Mat. 6; 8 P. 121; 29 L'E 251, 
21 W. R, 824. 
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mitted while the wife is actually living with 
the husband and that cruelty cannot be 
regarded as a matrimonial offence when 
they are living apart from one another under 
a decree of judicial separation. There is, 
however, no express authority to this effect, 
and we are at liberty as in the English 
case above cited to treat the cruelty of the 
husband after the jadicial separation as an 
aggrayation of the fresh matrimonial offence 
involyed in the husband’s sontinued adultery. 
We, therefore, confirm the decree of the 
Divisional Court under section 17, Indian 
Divorce Act, 1869. 

Pratt, J.—I agree that the decree shonld be 
sonfrmed. It seems to me that the facts of 
the present case are even stronger than in 
Green v. Green (1). Here there is not merely 
continued adultery after judicial separation, 
but subsequent cruelty as well. 

1 do not consider that adultery or cruelty 
on the part of the husband, when living 
away from his wife under judicial separation, 
can be held not to bs a matrimonial offence. 

To take this view would be practically to 
place the wife in a worse position, after she 
had obtained a decree of judicial separation 
on the ground of her husband’s misconduct, 
than she was before, 

Decree confirmed, 


PATNA HIGH COURT. 
First Civin Apeeat No. 766 or 1917. 
April 15, 1915, 
Present:—Justice Sir Ali Imam, Kr, 
DURGA PRASAD~—Derenpantr 
APPELLANT 

DETSUS 


Raja HARIHAR PRASAD AND oTueRs— 


PralntIFFs-— RESPONDENTS, 

Record of Rights, entry in, rulue of ~ Presumption- 
Evidence in rebuttal of presumption, consideration of 
—Court, duty of. 

Anentry inthe Record of Rights merely raises a 
presumption as to its correctness, and where this 
presumption is sought to be rebutted the Court must 
show by its judgment thatit has considered the 
evidence cn the record and then come to a distinct 
findirg whether the evidence has or has not rebutted 

_that presumption. [p. 917, col. 1.] < 


Sesond appeal from a desision of the 
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District Judge, Patna, dated the 23rd March 
1917, sonfrming that of the Munsif, Bihar. 

Mexsra. Kulwant Sahay, Purnendu Narain 
Singh, Si eswurdyal and Jagannath Pr-sad, for 
the Appellant. 

Messrs. Ganesh Dutt Singh and Gangadhar 
Das, for the Respondents 
JUDGMENT.—The plaintiffs instituted this 
suit for recovery of reut in respect of 60 bighas 
of land situated in Mauza Singthu. The 
defendant resisted the claim on the ground 
that the land in question was “aima ‘lakhraj” 
and that he had never paid any rent to 
the maliks and that no such rent was 
payable for this land. The learned Munsif 
of Bihar, who tried the sunit, decided it in 
favour of the plaintiffs, and gave them a 
decree at the rate of the jama claimed 
in the plaiut. The defendant appealed to 
the learned District Judge of Patna, whg 
dismissed it with costs. The present appeal 
is from the decision of the learned District 
Judge. 

It is contended on behalf of the defendant- 
appellant that the learned Judge did not 
apply his mind judisially to the evidence 
adduced on his behalf in rebuttal of the 
presumption arising from the Record of 
Rights. 

It appears that the land in question was 
recorded in the Record of Rights‘ in the 
column which runs thus: “darmiani hagdar ke 
taraf se adai honeke laek lagan”. The lower 
Appellate Court has correctly construed 
this heading and has rightly come to the 
conclusion that the amount mentioned under 
this heading, namely, Rs. 37 8-0, is the 
amount which is the actual rental of the 
land in question. The learned Judge has 
also correctly cunstrued Exhibit 3, which 
isa mokurrart deed, executed by defendant 
No. 1 in favour of defendant No. 2. An 
examination of this deed clearly points out 
that there was some Government revenue 
payable on account of the 60 bighas of land. 
1 am, therefore, of opinion that on the con- 
struction of Exhibit 3 and on the construc- 
tion of the Record of Rights the lower 
Appellate Court has come to correct findings. 
The difficulty in this appeal, however, is that 
there is nothing in the judgment of the 
lower Appellate Court to show that the 
presumption that arises from the Record 
of Rights has been considered in ‘the light 
of the evidence adduced by the defendants, 
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The learned Vakil, Mr. Kulwant Sahay, 
appearing on behalf of the defendant-appellant 
urges that it was necessary for the lower 
Appellate Court ta have considered that 
evidence and then come to a distinct finding 
as to whether or not that evidence bad or 
had not rebutted the presumption that arises 
from the Record of Rights. The contention 
of the learned Vakil is supported by the 
decision given in Jiloo Singh v. Tahbal Gope 
(1) and Dilan Singh v Ohoa Singh (2). 

I accept the contention of the learned 
Vakil. The result is that the judgment and 
the decree of the lower Appellate Court 
are set aside “and the case is remanded to 
the learned Judge for re hearing and disposing 
of the appealon arriving at a distinot finding 
on the question as to whether the presump- 
tjon arising from the Record of Rights has 
or has not been rebutted in the light of the 
evidence produced by the defendants. Costs 
will follow the result, 

Oase remanded, 


(1) 38 Ind. Cas, 814 1 P. L. 
(2) 42 Ind. Cas, 337; 2 P. L 





. CALCUTTA HIGH COURT. 
APPEAL FoOa APPRLLATE Decree No. 1101 
_ oF 1916. 

Marsh 23, 1918. 
Present:—Mr. Jastice Fletcher and Justice 
Sir Syed Shamsul Huda, Kr. 
KALAMUA KHADIM — Pi, tvtivr— 
AP?ELLANT 
V-TSUS 
AMIR ALI KHAULFA—Dareyninr, AND 
MAHMAD SAYAD~Pcatntirr, Nu. 2 


— RESPONDENTS 

Ejectment, sut for— Notice sent through registered 
post— Proof of service of notice—Euidence necessary, 

A notice to quit was sent through registered 
post. The posting was daly proved and the regis- 
terel envelope was produced in Court with an 
endorsement purporting to hive been mde by the 
postal peon stating that the addressee refused to 
accept it: 

Held, that though the evidence adduced as to the 
servica of the notice was not legally snfficient, the 
plaintifs suit for ejectment on rotive to quit should 
not have been dismissed on the ground that the 
geryiee of notice was not proved, bub that the 
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plaintiff should have been given fan opportunity to 
prove the actual service of notice on the defendant. 
[p. 918, col. 2 ] 

Appeal against the decree of the Sub- 
Judge of Assam Valley Districts, dated 
the 10th February 1916, reversing that of 
the Munsif, Ganhei, dated the 15th 
February 1915. 


FACTS material to the report will appear 
from the following judgment of the lower 
Appellate Court:— 


“Thig appeal arises out of a suit for eject- 
ment. The lower Court has passed a decree. 
It is assailed on several grounds. The 
first ground is that the service of notice 
to quit was not properly proved. It was 
proved by the production of the registered 
cover containing a notice to quit, with an 
endorsement on it of the postal peon that 
the addressee refused to receive it. It is 
argoed that the mere produstion of this 
oover without calling the peon is not 
sufficient evidence of service as laid down 
in the High Court. decision reported as 
Gobinda Chandra Saha v, Dwarka Nath Patita 
(1). Tt is, however, contended for the 
respondent, that this decision of the Calcutta 
High Court came out in the Weekly Notes of 
15th Marsh 1915, while the case under appeal 
had been decided on 15th February 1915 
and the procedure then followed in serving 
notice was in accordance with the law 
laid down in the previous decision of the 
same High Court referred to in the 
judgment of the lower Court [Jogen7ro 
Ohunder Ghose v. Dwarka Nath Karmokar 
(z)] and that the case shonld under 
the circumstances be sent on remand in 
order to give the plaintiff an opportunity to 
prove the service of notice in accordance 
with the Jaw as laid down in the more 
recent decision of the High Court. Neither 
party could cite before me any desision 
of the High Ccurt as to what course should 
be followed’ in a case like this Iam 
inclined to think that the subsequent 
decision is a legal adjudication that the 
prior one was not Jaw at the time it was 
made and that if was a mere mistake upon 
which the plaintiffs acted at their peril. 
1 find, however, that the case of Jogendro 
Chunder Ghose v. Duwarka Nath Karmokar 


(1) 26 Ind. Cas 96°; 19 C, W., N. 489; 20 C. L. J. 455 
(2) 15 O, 681; 7 Ind. Deo, (N. s.) 1038, 
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(2) ‘does not Jay down the broad 
proposition that the mere prodnation of a 
registered cover containing a notice with 
an endorsement on it that the addressee 
refnsed to receive it is sufficient service of 
notice, without proving the truth of the 
endorsement in any way. Then there is the 
evidence of defendant in this case that 
nn registered cover was tendered to him. 
Under the circumstances I think that the 
plaintiff’s suit must fail. It is not necessary 
to consider the other grounds of appeal. 
The appeal is accordingly decreed with 
‘ensts and the plaintifi’s suit will stand 
dismissed with costs.” | 

Babu Prakas Ohandra Majumdar, for the 
Appellant._The appeal arises out of a suit 
for ejectment which has been dismissed 
by the lower Appellate Court on the 
ground that service of ‘notice to quit’ sent 
through registered post has not been 
proved according to the procedure laid 
down in the case of Gobinda Chandra Saha 
v. Dwarka Nath Patita (1). The first 
Court relying on the case of Jogendro 
‘Ohunder Ghose v. Dwarka Nath Karmckar (2), 
which has been followed in several otber 
subsequent cases, held that notice to quit was 
duly served on the defendant. The ruling 
of Gobinda Chandra Saha v. Dwarka Nath 
Patita (1) came out in the Weekly Notes after 
the decision of the case by the first Court; 
so the Court of Appeal below ought, under 
the circumstances, to have allowed the plain- 
tiff an opportunity to prove the endorse- 
ment of the postal peon on the cover. The 
correct procedure which the lower Appellate 
Court should have followed wes either to 
allow the postal peon to be examined before 
it or to remand the case to the first Court 
for the said purpose. 

Maulvi Nur-ud-din Ahmad, for the Re- 
spondents, submitted that when the lower 
Appellate Court’ has, by following the latest 
decision of this Court, held that the 
requisite notice bas not been duly served, 
its decision is not liable to be set aside in 
second appeal. 

JUDGMENT.—This appeal must be 
allowed. The learned Subordinate Judge 
disagreeing with the Munsif bas found that 
the plaintiff bas failed to prove service of 
notie which was sent through registered 
post. The prof of the posting was duly 
given. The registered envelope was pro- 


INDIAN CASES. 


[1918 


duced in Court with an endorsement said 
to have been made by the postal peon, 
stating that the addressee refused to 
accept the letter. On that, the learned Judge 
purporting to act on a decision of this 
Court came to the conclusion that the 
service of the notice was not duly proved. 
Even assuming that the decision on which 
the learned Judge has relied says that, it 
is quite clear that on a point like this, when 
the appellant has got an earlier desision, of 
this Court in his fayour which has been 
acted on on more than one occasion, he 
ought to have an opportunity of proving 
the service of the notice by producing 
other evidence. The oase must go hack 
to the Court of first instance to he re heard 
ag regards the actual service of the notice 
on the defendant, Cost will abide the result 
of the re-hearing by the Court of first 
instance. 
Case remanded. 


LOWER BURMA CHIEF COURT. 
First Crvin Appear No. 150 or 1916. 
March 19, 1918, 
Present: — Mr, Justice Ormond and 
Mr. Justice Pratt. 
D. BADRI DA: T E, 


Tas CHETTY FIRM. a O. A.M. K ano 


ANOTERR—=~ RESPON LENTS, 

Registration Act (XVI of 1908), 8. 17 - Mortgage, 
equitable - Memorandum of securities handed over to 
mortgagee — Registration, whether necessary — Presidency 
Towns Insolvency Act (IIE of 190%), s 17—Secured 
crelitor, suit by, to realise security—Leave of Court, 
whether necessary. 

A document merely reciting wh-t securities are 
handed over to an equitable mortgagee isa memo- 
randam and not a mortgage and does not require 
registration [p. 9'9, col t.] 

A secured creditor of an insolvent can bring 
a suit to realise his securities without the leave. 
of the Court under section !7 of the Presidency 
Towns Insolvency Act. [p. 919, col. 1} 


Appeal against the decree of the District. 
Court, Toungoo, in Civil Regular No. 14 
of 1915. : 

Mr. Bilimoria, for the Appellant. 6 

Mr. Connell. for Respondent No. 1. 

JUDGMENT.—Tbhe plaintiff Chetty Firm. 
Q.A.M.K. of Rangoon sued Badri Dass of. 
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Toungco and the Official Asaignae as repre- 
senting the firm mark S.V.A,R. on an 
equitable aub-martgage of the 24th Səp- 
tomber 1914, The plaintiff nhtained a decree 
in the District Court and Badri Dass now 
appeals, 

The District Judge has carefally con- 
sidered all the fasts. The defence raised 
one or two legal points which we will now 
deal with: First, the equitable sub-mortgage 
was by the deposit of a mortgage-dead made 
by Badri Dass in favour of the S V.A.R. 
Firm and the depnsit was made by the 
mortgagee with the plaintiff in Rangoon. 
It was accompanied by a dosumeut BH chibit 


B and the question is whether that donument ` 


is merely a memorandum or whether it should 
be constraed as a mortgage. That dosumant 
merely recites what securities were handed 
over at that time to the plaintiff. We 
are satisfied that itis a memorandum and 
not a mortgage and, therefore, it does nat 
require registration ; secondly, it is contended 
that the suiti not maintainable because no 
leave has been obtained under section 
17 of the Presideney Inanlyenay Act. The 
ease of B. N. Lang y. Heptullabhat Ismail- 
jee (1) is an anthority to show that a secured 
creditor can bring a anit to realisa his 
securities without the leave of the Offisial 
Assignee. The defense of Badri Dasa on the 
facts is that he had paid up the balange 
due on this mortgage to S.V.A.R. and that 
he had not received notica of the equitable 
sub-mortgage. Ra 10,0)0 was due on the 
mortgage by Badri Dass when this 
equitable sub-morteage was made, če. on 
24th September 1914, Ha alleges that on 
the 4th April 1915 he paid to Ordayappa, 
the agent of tha S VAR. Firm in Ringoon, 
Ra. 4,500 in cash and handed him overa 
promissory note on whieh Ra. 5,509 waa due 
which had been exenuted by S.V.A.R in 
favour of Lilehand Hakmull, who in turn 
had sold the note to Badri Diss’ anole 
Hardyal and liability under it was taken 
over by Badri Dass. Beyond the entries in 
the book of Badri Daas and Hardyal there 
is no documentary evidence to suoport this 
settlement or payment to SV.A.R. On 
previous occasions when Badri Dias had 
made ryments i: respect of this mortgage 
such payments were endorsed on the mortgage, 
Or thia, ocsasion he took no receipt and 


(1) 21 Ind, Oas, 714; 33 B. 359; 15 Bom, G. B, 9897 
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he did not get back the mortgarge-bond. 
His explanation of that is that when the 
mortgage was made in favour of S.V.A R, 
the title deeds of the property were also 
handed to that firm and when this settlement 
was made in Rangoon the title-deeds were 
handed back but the mortgage-deed was in 
Toungoo; that Oodayappa gave him (Badri 
Dass) a letter to Vellasami, the agent of 
the S V.A.R. Firm in Toungoo, directing 
him to hand over the mortgage-deed to Badri 
Dass Badri Dass says he went to Tongoo 
and showed the letter to Vaillasami, that 
Vellasami said he would give him the 
mortgage deed and Badri Dass there». 
upon handed him the letter and Vellasami 
subseqnently said he had lost the morterge- 
deed. Badri Dass, therefore, parted with the 
latter without receiving the mortgage-deed, 
Vellasami and SVAR. deny the whole 
of this atory and it is almost impossible: 
to believe that Badri Dass would have 
parted with that letter without receiving. 
the mortgage-deed. No written demand 
was made for the mortgage deed until the 
10th May, more than a month later The 
plaintiff alleges that he gave notice to 
Badri Dass a day cr two after the 24th 
September and that Badri Dass paid three 
instalments of interest to the plaintiff. 
through one Perianan, the agent at Toungoo 
of the firm of C.R.V.V.C.T. The plaintiff 
had no branch at Toungoo and Perianan. 
must haya been known to Badri Dass as 
having na business sconnestion with the 
S V.A.R. Firm Badri Dass alleges that he, 
made these payments to Vellasami. Peria- 
nan alleges that they were made direst to 
him hy Badri Dass on behalf of the plaint- 
iff. Perianan has entered two of these 
piyments in a temporary loan agenunt book 
and two letters arə putin, Exhibits J and 
K, written by Perianan to the plaintiff 
explaining what arrangements Perianan had 
made with Badri Dass for the repayment 
of this mortgage. The District Judge hag 
disbelisved the case set up by Badr: Dass 
and has believed the plaintiff's case as 
to notice having been given to Badri Dass, 
We ereree with the view the District 
Jzdge has taken of the case. The appeal 
is dismissed and the plaintiff will have 
his @osts against the appellant of this 
appeal. 

Appeal dismissed, 


920 l 
RAGHU SINGH V, USUF AIL, 


PATNA HIGH COURT, 

Crvi Revision No, 248 or 1917. 
March 22, 1918, 
Present:—Mr. Justice Chapman and 

Mr, Justice Atkinson. 
RAGHU SINGH AND OTHERS-——-PLAINTIPES 
— PETITIONERS 
1 C7 SUS 
USUF AIL AND oruers—Derenpsants— 


Opeosire Party. 

Bengal, N. W. P. and Assam Civil Courts 
Act XII of ‘887, s 21 ta —Satt valued at more than 
Rs 5,000 —Appeal preferred to Di.trict Judge —Juris- 
diction —Conseat of parties, whether confers jurisdiction 
—Objection when to be taken. 

A suit for recovery of money on the basis of a 
mortgage valued at more than Rs. 4,000 was institut- 
ed in the Court of the Subordinate Judge who dec: eed 
it ex parte and dismissed an application by the 
defendant for re-hearing under Order LX, rule !%, 
Civil Procedure ode. Thedefendant preferred an 
appeal ta the District Judge against the order dis- 
missing his application under Order IX, rule 3. The 
‘parties did not raise anv objection as to the juris- 
dicti n of the District Judge, who decreed the appeal: 

aa 11) that under section zl, clause 1a) of the 
Bengal, N W. P. and Assam Civil Courts 
Act, Tae District Judge had no jurisdiction to enter. 
tain ihe appeal and his order was a nullity; [p 920, 
col 2, 

(21 thatthe fact thatthe plaintiff did not raise 
any objection as to jurisdiction in the appeal did not 
estop him from raising it b2fore the High Court, 
inasmuch as where there is aninherent want of 
jurisdiction, the consent of parties cannot confer 

urisdiction and objection can be taken at any time. 
i 923, col, 1.2 

Where a Court has no inherent jurisdiction to try 
a case it cannot pronounce any decree and if it does 
pronounce a decree that decree is rull and void. On 
the o her hand, ifa ourt has jurisdiction and the 
law requires soms preliminary conditions to be 
observed ancillary'to such jurisdiction being exercised, 
the parties may waive these conditions andin that 
event the jurisdi-tion cannot be impeached on the 
ground of irregularity in the exercise ofthe Courts 
jurisdiction. [p. 920, col. 2,] 


Application against an order of the Dis- 


trict Judge, Monghyr, dated the 25th 
June 1917, setting aside that of the 
Additional Subordinate Judge, Monghyr, 


dated the 14th April 1917. 


Mr. Purnendu Narain Singh, R. B., for the 
Petitioners. 

Mr. Abani Dhushan Mukerji for Mr. Muham- 
mad Mustafa Khan, for the Opposite Party. 

JUDGMENT. 

Atkinson, J.— This application comes be. 
fore us in revision seeking to set aside the 
order of the District Judge of Monghyr, 
dated the 25th of June 1917. The fasts 
out of which this application arises are that the 
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plaintiffs, the petitioners before us, institut- 
ed a auit for recovery of money due 
on font of a mortgage-bond, dated the I 3th 
of September 1904; and for the purposes 
of Court-fee the suit was valued by the 
plaintiffs at Rs. 5,992-35. The case cama 
on for hearing and was decreed ew parte. 
An applisation was then made by the de- 
fendants to set aside t'e ex parte decree 
under Order IX, rnle 13 cf the Code of Civil 
Procedure. The learned Subordinate Judge 
declined to set aside the ex parte decree 
and from that order there was an appeal 
to the District Judge. It is contended be- 
fore us that tha learned District Judge had 
no jurisdiction to entertain the appeal by 
virtue of the provisions of section <, clause 
(a) of the Civil Courts Act of 1687. That 
section provides that a District Judge shaJl 
have jurisdiction in firet appeal where the 
value of the snit appealed from does not 
exceed Rs, 5,000. Here, it is conceded that 
the valne of the enit exceeds Rs 5,000 and 
ia nearly R:. 6,000. Thus it is contended 
that the order of the learned District 
Judge is a nullity and is void. With that 
view we agree; and that view is amply 
supported by authority. The authorities 
may shortly be summarizsd to bə that 
where a Court has nn inherent jurisdiction 
to try a case it cannot pronounce any 
decree and if it does pronounce a decree 
that decree is null and void. On the other 
hand, if a Court has jurisdiction and the law 
requires some preliminary conditions to be 
observed ancillary to such jurisdiction being 
exercised, the parties may waive these con- 
ditiona and in that event the jurisdiction 
cannot ba impeached on the ground of 
irregularity in the exercise of the Court’s 
jurisdiction. The learned Vakil appearing 
reférred 
us to the case of Ledgird v. Bu/l (1) and 
at page 203 their Lordships of the Privy 
Council say: “When the Judge has no 
inherent jurisdiction over the subject matter 
of a suit, the parties cannot by mutual 
consent convert it into a proper judicial 
process although they may constitute the 
Judge their arbiter and be bound by his 
decision on the merits when these are 
submitted to him.” I think that e what 
their Lordships mean to lay down is 


(1) 9 A. 191; 13 L A, 184; 4 Sar, P. O. J. 741; 5 Ind. 
Deo. (N. s.) 561. 
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that where the parties agree to submit 
their differences to a particular person who 
has no jurisdiction as a dudge that then 
they are bound by the decision of that 
arbiter to whom they submit for determina- 
tion the matter in dispute between them. 
But where a Court has no inherent 
jurisdiction the consent of parties cannot 
give jurisdiction. That proposition has 
never been denied. The learned Vakil for 
the defendants has endeavoured to argue 
that the plaintiffs, not having raised the 
question of jurisdiction before the learned 
District Judge when the application was 
b fore him, are estopped from doing so at 
this stage. In my opinion, there is no 
fonndation for, or substance in, this argu- 
ment. Ithink that at page 3e4 of the 
latest edition of Woodroffe’s Code of Civil 
Procedure a correct summary of the law 
is to be found, where itis stated as fol- 
lows:— 

“A party can only appeal when so allowed 
by Statute; and it is only the Court to which 
jurisdiction is given to entertain an appeal 
in a particular matter which can determine 
it, And where there is inherent incom- 
petency in a Court, it has been held that 
objection can be taken atany time and that 
consent cannot confer jurisdiction’. 

Two eases have been referred to by the 
learned Vakil for the defendant. One is Jose 
Antonio Barreto v. Francisco Antonio Rodrigues 
(2). That case is clearly distinguishable 
on its facts, becan-e in that case the 
learned Judges were not dealing with the 
general proposition of law with which we 
are concerned. The only question in that 
cass was as to the determination of the 
market value of a certain property for the 
purposes of establishing jurisdiction and 
it was held that as neither party raised 
any question as to want of juarisdic’ion cn 
the pirt of the Court which tried the case, 
they must be taken -to have admitted that 
the market value of the property in suit 
was below Rs, 5,000. That case was 
essentially different from the present case, 
The second case relied upon by the learned 
Vakil for the defendant is Diyaram Jagitvan 
v.  Govardhaidas Dayaram (3). That 
case Seems to te a very strong case becau.e 


(2) 7 Ind. Cas. 950; 85 B. 24 12 Bom. L. ae: 712, 
(3) 28 B, 458; 6 Bom, L. R, 462, 


the ledrned Judges there admitted that 
the Court bad no jurisdiction; but they 
declined to interfere on the ground that 
the plaintiff to whom relief was granted 
by the lower Appellate Court would, if the 
application was allowed, be obliged to 
bring a suit to establish the right which 
he claimed to the property in dispute after 
the expiry of the period of limitation 
within which he was entitled to bring 
that suit. I cannot follow the reasoning 
of the judgment of the learned Judges in 
that case. It seems to me to be quite 
inconsistent with the principles Jaid down 
in the Civil Procedure Code. In my 
opinion, the learned District Judge in the 
case with which we are dealing had no 
inherent jurisdiction to hear the appeal and 
that his judgment is, therefore, illegal and 
must be set aside. I would, therefore, 
allow this application and setaside the order 
of the learned Judge, dated the 2.th of 
June 1917. There will be no order as to 
costs, 
CHAPMAN, J.—1 agree. 


Application allowed. 





CALCUTTA HIGH COURT. 
APPEAL FRON APPELLATE Decree No. 1929 
ur 1915. 

Fehruary 13, 1918. 
Present:—Mr, Justice Richardson and Mr. 
Justice Walmsley. 

KHETRA NATH MANDAL AND OTHERS — 
Dé FEND NIS— APPELLANTS 
versus 


MAHOMED ALLA RAKHA AD OTHERS 


— PL IN IfRPs RESPOND PTS, 

Evidence Act (I of 1572 , 8 35—Evidence, admissibi. 
lity of- Certified copies of papers of partition under 
Regulation KIK of 1814, whether admissible. 

Certified copies of the papers inthe Collectorate, 
which prime | jacre appear to be the record of a parti- 
tion made in a proceeding under Regulation XIX of 
1814 between the predecessors of the parties toa si. it, 
are good and admissible evider ce, quite apart from 
anything contained in section 35 of the Evidence 
Act [p 922, col. 1] 


Appeal against the decree of the District 
Judge, Birbhum, dated the 28th 
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KHETRA NATH MANDAL v, MAHOMED ALLA RAKHA, 


April 1915, reversing that of the Munsif, 
lst Court at Rampurhat, dated the 26th 
March 1914. 

Dr. Dwarka Nath Mitter and Babu Debendra 
Nath Mandal, for the Appellants. 

Babus Ram Chandra Majumdar and 
Nagendra Nath Ghosh, for the Respondents. 

JUDGMENT, 

Ricearpsox, J.—This second appeal is 
preferred by the defendants in a suit in 
ejectment. The suit relates to a tank 
claimed by the plaintiffs as appertaining to 
an estate No. 718 of the Birbhum Collesto- 
rate, their title to which as patnidars has 
now been conclusively established. As to 
the question of limitation, there are 
materials on the resord to support the 
District Judge’s finding that the plaintiffs’ 
predecessor-in-interest was in possession of 
the tank within 12 years of the institu- 
tion of the suit. That finding, therefore, 
is also conclusive. 

The only question for our consideration 
ig whether the learned District Judge's 
further funding that this disputed tank 
does in fact appertain to Estate No, 718 
does or Goes not rest on evidence which 
is admissible in law. 

‘It is common ground that in the year 
1852 there was a partition of the lands 
common to four revenue paying estates of 
which the present Hstate No. 718 wasone. 
The partition was carried out, as the 
parties also agree, under Regulation XIX 
of 1814. That Regulation related to the 
partition of estates paying revenue to 
Government. ‘The law on the subject is 
now contained in the Estates Partition 
Act of 1897 (Bengal Act Vof 1897) which 
superseded and repealed a previous Act 
of the year 1€76. 

In dealing with this part of the case, 
the District Judge haa founded himeelf 
mainly, if. not entirely, on certified copies 
of certain chittas and a map produced 
by the plaintiffs. The learned Plesder 
for the defendants contends that those 
papers are not evidence and are not within 
section -35 of the Evidence Act. In 
gupport of that contention he has cited 
the cases of Perma Rop v. Kishen Roy +1) 
and Nanda Lal Pathak v. Chanurp: t Das (2), 

(1) 25 C. 80; 12 Tnd. Dec. (xN. s ) 61, 
' (2) 18 Ind. Cas, 143; 17 O. L. J. 462; 17 0. W. N. 
TID, i : ; f 


fi 


The latter of -these two cases rests on the 
forme: and that case again rests on the 
earlier case of Mohi Chowdhry v. Dhiro 
Misrain (3). 

In all three cases the papers were 
apparently papers prepared by a Govern- 
ment official in the course of proceedings 
taken under the Act of 1876. In none 
of the cases, however, did the question 
arise in a contest between: rival slaim- 
ants to the Zemindari or proprietary 
title. ` 

In Mohi Chaudhry’s case (3) the question 
was the amount of rent payable by a 
tenant whose name appeared in the 
batwara papers. In Perma Roy’s case (1) 
the contesting parties were rival tenants 
and in Nanda Lal Pathak’s case (2) they 
were landlords and persons cluiminge 
possession ander a rent-free title. ,. 


The distinction to which I have adverted 
between cases in which the parties to 
the dispute are parties claiming under the 
partition and other oases is clearly vital. 
Reference may be made to Gopal Chunder 
Shoha y. Madhub Chunder Saha (4) which 
was decided in 1£73. There again the contest 
was between persons claiming as tenants 
and it was said: “The batwara was 
between the Zemindars: it is not binding in 
any way upon the ratyats, and any state- 
ments made in the tatwara chittas are 
no evidence as againat the parties to this 
snit.” 

It may be observed-.in passing that the 
law has been differently and more broadly 
laid down under the Act of 1897, In 
Janki Dobey v. Kirtarath Roy (5) it was 
held that botwara papers were admis- 
sible in evidence for the purpose of 
proving the amount of rent payable by a 
tenant. No express reference is made to 
section 35 of the Evidence Act, but 
stress is laid on the similarity of the 
procedure prescribed by Chapter VI to 
the procedure laid down in the Bengal 
Tenaney Act for the preparation of a Record 
of Rights. 

In the present case the controversy 
arses between persons claiming as pro- 
prietors or standing in the shoes of the 


(3) 6 C. L. R, 139, 
(4) 21 W. R. 29. f 
(5) 4 Ind, Oas, 3186; 13 C. Wy N.98, 
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proprietors. The proceedings under tha 
Regulation were proceedings to which 
admittedly the plaintiffs’ predecessor in. 
interest and the defendants’ predesessor- 
in-interest were parties. The chrttas are 
not signed, but the map to which they 
relate purports to be signed by a Deputy 
Collestor and the words which follow his 
name imply that he was attached to the 
western Survey Division. According to the 
procedure laid down in the Regulation, 
the division of the common Jands among 
the different estates was first to be made 
by an Amin on the spot. The Am-n was 
to prepare certain papers and transmit them 
to the Collector under section 18 Under 
section 19, the Collector was required to 
examine the papers submitted by the 
Amin and after hearing the parties to 
draw out a paper of partition. He was 
then to give the parties 5 days within 
which to make objections. If no objec- 
tions were made (and there is no sugges- 
tion that any were made in this case) 
the next step was to put the parties in 
provisional possession of the lands attached 
to them respectively. The paper of parti- 
tion was then to be forwarded to the Board 
of Revenve or to the Board of Commis- 
sioners for confirmation. 


it is said that the documents produced 
may be merely the chittas and map 
prepared by the Amin cn the shop, but 
that is hardly consistent with the signature 
of the Deputy Collestor on the map, to 
which the chitit-s are an index. Then 
it is said that it is not shown that the 
partition vas confirmed by any superior 
Revenue Authority. Lapse of time, how: 
ever, and the absence of any dispute at 
the time reqniring settlement by such 
authority may account for the order of 
confirmation not being forthcoming. 


The copies produced are copies of papers 
in the Collestorate. The map is authenti- 
cated by a Deputy Collector. Prima 
facie the papers appear to me to be the 
record of the pirtition which wasin fast 
made and made in a proceeding between 
the predecessors-in interest of the present 
partie® If so the certified copies produced 
are good and admissible evidence, quite 
apart from anything in section 35 of the 
Hvidence Act, 
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The Commissioner appointed to make a 
local enquiry reported that according to 
the map in question the tank was included 
within Estate No. 718 and that report 
has been adopted by the learned District 
Judge. 

In my opinion the appeal must be dis- 
missed with costs, 

WALMSLEY, J.—I agree. 

Appeal dism’ssed, 


LOWER BURMA CHIEF COURT. 
Sxconp Civiu APP#AL No. 25 ce 19.6, 
March 13, 1918. 
Present:—Sir Daniel Twomey, KT., Chief 
Judge, and Mr, Justice Maung Kin. 

U AWBATHA~— APPELLANT 
versus 
U THU DATHANA AND OTHERS-— 


HK ESFONDENTS, 

Buddhist Ecclesiastical Law, questions of, decision of — 
Vinsaya—Atthagatha. 

Questions of Buddhist Ecclesiastical Law which 
come before the Civil Courts must be determined 
not merely by the canonical text of the Vinaya, i. e, 
the Palidaw, but the Atthagatha and other commen- 
taries must also be considered and the provisions of 
the Dhammathats should also be taken into account 
as throwing a valuable light on the established custom 
of the country. [p. 923, col. 2.] 


Mr. Waltshere, for the Appellant. 

Mr. May Oung, for the Respondents. 

JODGMENI'.—Jt is agreed in this case 
that the decrees of the lower Courts must 
be set aside and that the ease must be 
remanded to the District Court in view of 
the decision of the Fall Bench in Civil 
Reference No. 1 cf 1916. According to 
that decisicn it is clear that questions of 
Boddhist Ecclesiastical Law which come 
before the Civil Courts must be determined 
vot merely by the canonical text of the 
Vinaya, če. the Palidaw, but that the 
Atthagatha ard other commentaries must 
also ke considered ard the provisions of the 
Dhemmathats shculd also be taken into ac- 
count +s threwirg e valuable light on the es- 
tablished custom of the ecovntry. The Upper 
Barwa ruling Nga Fo Thin v. U Thi Hla (1), 


: ee Cas. 157; U. B. R. (1910-13) I, 183; 7 
ur. L, T, 27, 
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on which the judgments of the lower Courts 
are based, prc ceeded entirely on the eanoniaal 
texte, and the decision of the learned 

- Additional Judicial Commissioner as to a 
gift by a monk of a monastery and site requires 
re-cousideration in the light of Civil Re- 
ference No. 1 of 1916, 

The decrees of the lower Courts are set aside 
and the suit is remanded to the District 
Court for disposal in accordance with the 
above remarks under Order XLI, role 23. 
The District Judge willre-determine the pre- 
liminary issue and any other questions of 
Baddhist Haiclesiastical Law that arise in this 
case, paying regard to the commentarie: and 
Dhammathats as wellas the canonical text 
of the Vinaya. 

A certificate will be granted for the 
refund of the Court-fee on the memorandum 
of appeal under section 13, Ccurt Fees Act, 

Costs of this appeal will follow the 
final result. 

Case remanded, 


PUNJAB CHLEF COURT. 
First Civic Apprat No. le6 or 1915, 
January 30, 1918, 

Present:—Sir Henry Rattigan, Kr., Chief 
Judge, and Mr. Justice LeRossignol. 
MUHAMMAD YAR AND OTHERS — PLAIN FEFS 
~~APPELLANTS 
VETRUS 


Malik UMAR HAYAT KHAN AND OTHERS 


—RESPONDENTS, 

Custom — Suecession—Sister and sister's son—Gondals 
of Deowal, Tahsil Bhera, District Shahpur, 

Among Gondals of Mauza Deowal, Tehsil Bhera, 
- District Shahp ir, a sister succeeds to the property 
left by her brother inthe absence of his collaterals. 
[p 9:5, col. 7] 

It is too broad and sweeping a proposition that a 
sister and a sister’s son cannot under any circum- 
stances be regarded as heirs to property in cases 
governed by the general customary law of the 
province. The onus is ou them to prove their right 
of succession as against near and p ssibly even 
remote collaterals, but in the absence of any agnatic 
heirs, their right to succeed is preferable to the rights 
of the proprietary body or Government, especially 
in villages which are not homogencous and are com- 
posed of proprietors belonging to different religions, 
different castes and different tribes |p. 925, col. z.| 


} First appeal from the decree of the Senior 
Subordinate Judge, Shahpur, at Sargodha, 


pd 
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dated the 23rd cf November 1914, decreeing 
the slaim on payment of Rs. 10,830-8 0, 

Mr. Mukand Lal Puri, for the Appellants. 

Mr. NanakChand and Lala Madan Chand, 
for the Respondents. : 

JUDGMENT.—On the Ist May 1913. 
Ziada Gondal sold 439 kanals of land, to- 
gether with the site of a  dilapiiated 
honse situated in Monza Deo ~al, 
Tahsil Bhera, to Malik Mahammad Umar 
Hasat Khan for Rs. 17,0 0, the sale-deed 
baing duly registered on 13th May 1918, 
Oa the 5th May 1914 one Palhu, a pro- 
prietor of Maaza Deowal, brought a soit 
against the vandor and the veudee for pre- 
emotion of the property sold, basing his 
claim on his being a oo-sharer in a joint 
holding and a proprietor in the village. 
He alleged that the price entered in the 
sale-deed had been entered mala fide and 
that the real market value was approximately 
R-. 5,503. 

Oo the 12th May 1914 Musammat 
Wallan, the sister of Ziada, and her son, 
salehon, brovgh: another suit for pre-emption 
and claimed that their rightof pre-emption 
was superior to that of Palhu, inasmuch 
as their claim fell within sestion 15 (a) 
and (b) “thirdly” of the Punjab Pre-emption 
Ast, 1913. They expressed their readiness 
fo pay the full amount entered: in tha 
sale-deed. Palhu was impleaded as a defend- 
aut in the second suit and Salehon and 
Musammat Wallan were inpleaded as defend- 
ants in Palhn’s snit. Ziada admitted that 
he had received full consideration for the 
sale and the vendes acknowledged the rights 
of pre-emption both of Palhuand of Salehon 
and Musammat Wallan and he clatmed that 
the full consideration for the sale had been 
paid to the vendor in good faith. 

Palhu in his plaint, and in his 
written statement in answer to the suit by 
the rival pre-emptors, based his claim simply 
on the facts that he was a co-sharer and 
a proprietor in the village and he him<elf 
never alleged that ho was collateral of the 
vendor. Ata later stage of the proceedings, 
however, his Pleader on his behalf vaguely 
stated that he wasa collateral though he 
could not state in what degree. 

The Subordinate Judge ‘by hise order 
passed on the 5th November 1914 dismissed 
both suits on the ground that Musammat 
Wallan and Salehon had failed to prove 
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that they were by custom entitled to inherit 
the vendor’s property and, therefore, could 
not claim the righ: to pre-empt the land in suit, 
while Palhn’s slaim owas dismissed 
on the ground that he had failed to prove 
that he wasa collateral. Immediately after 
pronouncing judgment the Subordinate 
Judge appended a “note” to the effect that 
he had omitted to consider Palbu’s olaim 
as a.co-aharer. He, therefore, issued notice 
to the parties to show oause why the 
mistake made by him in his judgment should 
not be restified. After hearing the parties 
the Subordinate Judge reviewed his previous 
judgment and on the 23rd November 1914 
decided that Palhu had a right to pre-empt 
the land on the ground slaimed by him, 
He thereafter found on issue No. 4 that 
Rs. 11,350 out of the total consideration 
of Rs. 12,000 had been duly proved to have 
been paid to the vendor but that as the whole 
amonnt had not been paid, it was necessary 
to consider the market value of the property. 
For this purpose he appointed a Pleader who 
lived near the village as local Commissioner, 
and the latter after inspesting the land and 
recording evidence reported that the market 
value of the land was Rs. 98 per bigha, 
Accepting this valuation and allowing Rs. 75 
for the site of the house, the learned Sub- 
ordinate Judge held the total amount pay- 
able by Palbu was Rs. 10,830-8.0. He accord. 
ingly dismissed the suit of Musammat Wallan 
and Salehon with costs and granted Palhu 
a decrees for possession of the property 
conditional on his paying Rs. 10,030-#-0 to the 
vendor within one month, failing such pay- 
ment the suit tostand dismissed with costs. 
He further directed that Palhn’s costs should 
be borne by the vendor and the vendee equally 
and that the Rs. 140, which according to 
the sale-deed had to. be paid to a previous 
mortgagee and which had notin fact been 
paid up to date, should be paid by Palhu. 
From this decree both the vendee and 
Salehon and Musammat Wallan bave pre- 
ferred appeals to this Court, making Palhu 
respondent in each case. 

After hearing arguments by Messrs. 
Navak Chand, Mukand Lal Puri and Madan 
Chand, we nd ourselves unable to agree 
with the view taken by the Subordinate 
Judge əs regards the claim of Musammat 
Wallan and her son, Salehon. It has been 
asserted, and is not denied, that with the 
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possible exception of Palhu, there is no 
other collateral of Z‘ada in existence and 
Palbu’s claim to be a collateral has in no 
sense heen established. The pedigree table 
set outat page 4 0f the printed paper-bonk 
in First Appeal No. 1+6 of 19 5 makes 
it quite olear that Palhu’s family is 
entirely distinct from Ziada’s and that 
Palhu’s father acquired property in the 
village by purchase after the settlement. 
We cannot assent to the broad and 
sweeping proposition that a sister anda 
sisters son carnot under any cireum- 
stances be regarded as heirs to property in 
cases governed by the general customary 
law of this province. No doubt the onus 
is ona sister or a sister’s son to prove 
their right of succession as against near 
and possibly even remote collaterals, but 
in the absence of any sgnatic heira their 
rights to succeed appears to us to be pre- 
ferable to the righs of the proprietary 
body or Government, especially in villages 
which are not homogeneous and are com- 
posed, as Mauza Deowal is, of proprietors 
belonging to different religions, different 
castes and different tribes. Our conclusions 
are supported by the remarks of Robert- 
son and Maude, JJ., in Sheran v, Musammat 
Sharman (1) and of Chatterjee and Johnstone, 
JJ., in Ballu v. Gur Dyal (2). We accordingly 
hold in the peculiar circumstances of the 
present case that Musammat Wallan and 
her son would be entitled toinherit Z'ada’s 
property in the event of his decease and 
that they are consequently entitled to a right 
of pre-emption superior to that of Palhu, 
We, therefore, accept their appeal and 
reversing the decree of the Subordinate 
Judge we grant Musammot Wallan and 
Salehon a decree for possession of the 
property in soit on payment within three 


months from this date of the full Gone 
sideration entered in the sale-deed, viz., 
Rs. 12,000, they having expressed their 


willingness to pay that amount in full, 
In default of Musammat Wallan and 
Salehon paying the said amcuat within 
the time specified, Palhu will be entitled 
to pre-empt the land on payment of the 
said amount within six months from this 
date. We have directed that Palhu shall 


(1) 117 P. R. 1901; 182 P. L. R. 1901. 
(2) 95 P. R. 1905; 47 P L, R. 1966, 
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pay the full amount of Re. 12,609, be- 
cause we are satisfied that the vandee 
actually paid the full consideration to the 
extent of Bs. 11,850 and that he under- 
took liability for the Rs. 149 dua to 
the previous mortgagee. lb is quite pos- 
sible that by some arrangement between 
Ziada and the defendants servants or 
agents tbe sum of Re. SCO was 
allowed by Z'ada to be retained by such 
servants or agents, but this fact cannot 
affect the question whether the vendee 
himself actually paid the vendor the full 
amount. Having regard to all the 
circumstances of the case we are of opinion 
that the parties may well be left to pay 
their own costs in this Court and we 

direct accordingly. 
The result is that we accept the appeal of 
Musammat Wallan and Salehon and also the 
appeal of Malik Muhammad Umar Hayat 


Khan. 
Appeal accepted. 


LOWER BURMA CHIEF COURT. 
~ Figst Crvis Appaat No 153 or 1916. 
< February 12, 1918. 
Present:—Mr. Justice Ormond, 
U ZAYANTA—PLaint. FF—APPELLANT 
versus 
U NAGA-—RESPONDENT, 

Transfer of Property Act (IV of 18<2),s. 123-—Gift 
—Registration—~Bud hist Law, Burmese—Religious gift, 
whether requires registration. 
` Burmese Buddhist religious gifts are not exempted 
from the operation of section 123 of the Transfer 
of Property Act. Therefore, a gift or dedication of a 
Kyaung is not valid unless registered. [p. 927, col. 2; 
p. 928, col. 1.] 

Mr. May Oung, for the Appellant. 

Mr. Villa, for the Respondent, 

JUDGMENT... 

Twomey, ©. J.— This was a suit for 
possession of a certain pucer Kyanng and 
site forming part 
Moulmein. In paragraph No. l of the plaint 
the plaintiff claimed that the whole 
Kyaungtaik within the specified boundaries, 
‘known as Dammayon Kyaungtaik, belonged 
to» him according to the Buddhist Ecolesi- 
astical Law, in other words, he claimed the 
property as presiding Pongyi Taik-ok or 


of a Kyaungtaik at. 
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Kyaung-ding in succession to the former 
Pongyi U Windasara who is referred to in 
the proceedings as the leper Pongyi. U 
Hindasara died from 7 to 12 years be- 
fore the suit, which was filed in July 1915. 
The plaintiff was a pupil of Hindasara 
and states that in 1263 B. E., that is 
about 1901, U Hindasara went through 
the caremony known as diithantaka with 
him. The effeat of this ceremony was to 
admit the plaintiff to joint ownership of 
the Kyanangtaik with U Hindasara, so that 
on U Hindasarar’s death the plaintif wonld 
become the sole Taik-ok, The plaintiff 
states that after he had succeeded U Ein- 
dasara on the latter's death he in tarn 
admitted another Pongyi U Wanna to 
jont ownership with him by the dawzthan- 
tuka method. He afterwards left U Wunna 
in sole charge and went to Rangoon «to 
study. During his absence the pucca 
Kyaung building which had been begun 
in Hindasara’s time was completed by 
the lay donors and these laymen de- 
dicated it to U Wanna in the plaintiff’s 
absence. Subsequently while the plaintiff 
was still absent from Monlmein, U Wunna 
ciscarded the yellow robe and went into the 
world, but just before doing so he made over 
the newly built Pucea Kyaung to another 
Pongyi. namely, his uncle U Naga the defends 
ant. When the plaintiff came bask and tried 
to eject U Naga, the latter instituted proceed. 
ingsunder the Criminal Prosedure Code and 
successfully resisted the plaintiff, who 
thereupon brought this suit against him 
for possession of the brick Kyaung. 
Plaintiffs first witness U Athaba gives 
evidence as to the dwithantaka ceremony 
between Hindasara and the plaintiff 
Zayanta. The 2nd and 38rd witnesses 
give evidence as to the latter dwithantaka 
ceremony between Zayanta and Wunna. 
The evidence shows that Hindasara pre- 
sided over the Kyaungtaik up to his 
death. The actual Kyaung that he oc- 
cupied. first by himself and afterwards 
with Zayanta, was a wooden building on 
ike site of the Pucca building now in 
dispute ard this wecden kLuilding has been 
removed and re-erected at another spot 
within the Kyanunegdaik. The plaintiff says 
that this wooden building had been given 
to Eindassra by another Pongyi by a 
document, but there is no other evidence 
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on this point. Ma Hlaing, P. W. No. 4, an 
aged woman’ who was one of the eupporters 
of ths Kysungtaik, states that when 
Hindasara died, the supporters telegraphed 
to Zayanta the plaintiff, who was then 
absent in Mandalay; that ayanta then 
came and presided over the Kysungtaik in 
succession to Hindasara and that no one 
raised any objection, but as Zuiyanta 
wanted to go away temporarily to 
continue his studies he invited another 
‘Pongyi Wunna to take charge of the 
Kyanngtaik in his absenee. The defend- 
ant Naga’s witness U Zarita also says 
that tHindasara was head Pongyi, 7. e, 
-Taik. ok, dnd that afterwardsthe plaintiff 
< akad Waunna to come to the small 
Kyaung,z. e. the old wooden Kyaung and 
then went away.” Subsequenty when the 
brick Kyaung’ was about to be dedicated 
Wunna went to Rangoon to call the 
plaintiff,- č. e, presumably for the purpose 
of receiving the dedication, but he refused 
to come.” This witness admits having 
heard that Hindasara and the plaintiff had 
performed the duwithantaka ceremony and 
the defendant’s witness No. 3 Mg. Po Te 
also states that Kindasara presided in the 
Kyaungtaik and that plaintiff presided after 
Hindasara’s death, 
= The evidence as to the dwithantaka 
ceremony between Hindasara and YZayanta 
is not rebutted and there is no reason to 
disbelieve it, except that it was not relied upon 
by Zayanta or mentioned by him in the erimi- 
nal proceedings under section 145, Code of 
Civil Procedure. Bat even apart from that 
alleged ceremony the fact that Zayanta 
succeeded Hindasara as presiding Pon- 
gyi of the Kyaungtaik appears even from 
the evidence of the defendant’s own wit- 
-nesses. It is shown by this evidence also 
that the defendant Naga’s donor Wunna 
had originally come to the Kyaungtaik on 
the invitation of the plaintiff Zayanta 
and there is, therefore, all the more reason 
for believing the statements of the plaintiff 
‘and his witnesses as to the  dwithantaka 
‘seremony between Ziryantaand Wanna. 

It is proved that the brick building 
‘was dedicated to Wunna during Z+yanta’s 
‘absence without a registered document. 
The dgfendant Naga’s claim rests on an 
unregistered document of transfer written 
by Wunna on the day he discarded tha 
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yellow robe, The transfer was invalid for 
want of a registered document. But 
though Naga’s title is defective he is in 
possession and cannot be ejected unless 
the plaintiff is held to have proved his 
title. It is clear, however, that the 
plaintiff has proved it. Whatever may 
have been the effect of the two owitthan. 
taka aeremonies, tle evidence establishes 
that Zayanta became presiding Pongyi or 
Taik-ok in succession to HEmdasara and 
in ‘that capacity he obtained control over 


the whole Kyaungtaik. The brick Kyaung 


built within the Kyaungtaik was dedicated 
to Wunna but Wunna was either enb- 
ordinate to Zayanta as Taik-ok or else ke 
was joint owner with Zayanta by virtue 
of the dwithaniaka ceremony. Wununa on 
discarding the yellow robe disappeared 
and his evidence was not forthcoming. 
Even if we assume that Wunna himself in 


‘whose name the brick Kyaung was dedicated 


could have resisted a claim by Zayanta 
for possession, it must be held that the 
defendant Naga who merely claims under 
an invalid transfer from this oex-Pongyi 
has no title to oppose to the plaintiff's 
claim as presiding Pongyi of the whole 
Kyaungtaik. Bat it must be observed 
that the gift of the brick Kyaung to 


‘Wunna by the lay builders also appears 


to have been inoperative for want of 
a registered instrament under section 123 
of the Transfer of Property Aot, which 
was in force in Moulmein at the time of 
the dedication. 

The Vistrict Judge confused dwithantaka 
with wrthathagaha which havea nothing in 
common except that they are both Pali 
words. He also lost sight of the fact 
that the plaintiff was claiming as presiding 
Pongyi of the whole Kyaungtaik and he, 
therefore, attached unduz importance to the 
fact that neither the plaintiff nor his 
predecessor Kindasara had ever lived in 
the new brick building in suit. He 
treated the gift of the brick Kyaung to 
Wanna and the transfer by Wunna to 
the defendant Naga as valid transfers 
overlocking the absence in each case of 
a registered instrument, The District 
Court’s decision is clearly wrong and I 
will set it aside and grant the plainfiff 
a decree for possession as prayed, with 
sosts in both Courts, 
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The defendant shonld be ordered to 
pay to Government Res. 639, namely, the 
amount of Court-fees which would have 
been paid by the  plaintiff-appellant if be 
had not been permitted to sue and to 
appeal as a pauper. 

Oxunonv, J.— The evidence shows that the 
plaintiff was the head monk of the 
monastery after U Hindasara’s death in 1907 
or 1.08. The Kyaung in dispute was complet- 
ed in 1908 or 1969, after the death of 
Hindasara, and was dedicated to U Wunna 
who was then acting as head monk during 
the plaintiffs absence in Rangoon, and who 
was joint head monk with the plaintiff, 

The plaintiff claims possession of the 
Kyaung by virtue of being the head monk 
and also under a dwithantaka made between 
himself and U _Wenna. The defendant’s 
title rests upon a gift of the Kyaung made 
to him by U Wunna in 1911 or 19:2, 

No gift of the Kyaung could be made 
until the Kyaung had been built. It was 
not completed until t908 or 1909, 2, e., after 
section 123 of the Transfer of Property had 
been extended to Moulmein. Burmese Bud- 
dbist religious gifts are not excepted from 
the operation of that section and as none 
of the alleged gifts of this Kyaung were 
effected by a registered document, each of 
these gifts was void; namely, the gift or dedi- 
gation of the Kyaung in favour of U Wunna 
by the lay donors, the gift of a joint share 
in the Kyaung by U Wunne to the plaintiff 
under dwiühantaka and the gift of the 
Kyaung by U Wanna to the defendant. 

U Wanna, therefore, acquired no title to 
the Kyaung, except as joint head monk 
with the plaintiff; and U Wunna had no 
right to hand over the Kyaang to the defend- 
ant without the plaintiff’s consent, 

The Kyaung, having been builton monastery 
land, must be taken to be an addition to the 
monastery property und the plaintiff as 
head monk of the monastery is entitled 
to possession. I concur in the order passed 
by the learned. Chief Judge. 

Order set aside, 


PATNA HIGH COURT. 
Seconp Civiu Apewan No. L29 or 1918. 
February 4, 1918. 

Present: -Mr Justice Roe, 
Musammat BIBI KULSUM —PLAINTIFE — 
APPKELANT 
versus 
SYED MUHAMMAD HAMID AND OTHERS 


— DEFEN Di NTS — Respos Dents, 

Court Fees Act (VII of 1870', s 7, cl. (v) (aì—Suit 
for possession on basis of mokarrari deed —Court-fee 
payable-—-Mokarrari lease, whether land 

A suit for possession of immoveable property on 
the basis of a mokurrari lease is purely one for 
possession of immoveable property within the 
meaning of section7, clause (v, of the Court Fees 
Act. [p. 929, col, t.] 

A mokarrari lease of a definite share in a revenue- 
paying estate island within the meaning of section 
7, clause 5 of the Court Fees Act. fp. 929, col 2] 


FACTS.- One Nurul Hasan was the pro- 
prietor of the entire lö annas of Monga 
Badrabad. He was the husband of Musammat 
Walihan, the mother of the plain iff and the 
defendants Nos. 2and 3. To satisfy a mort- 
gage decree held by one Gouhar Ali against 
Badrabad, Nurul Hasan executed a 
perpetual Mokarrari deed on 22nd August 
1892 in favour of Musammat Walihan in 
respect of the entire 16 annas of Badra- 
bad and a skare in another village and 
put her in possession of the property. In 
execution of a money decree against Nurul 
Hasan, the village Badrabad was subse- 
quently sold and was purchased by Gouhar 
Ali. Gouhar Ali in his own turn sold the 
village to defendant No. 2, who mortgaged 
it to defendant No. 1. Defendant No. 1 
having obtained a dearea on the basis 
of his mortgage put Badrabrd to saleand 
purchased it and got delivery of possession 
on 22ad December 1914, The plaintiff, 
who was one of the heirg of Musammat 
Walihan, brought the present suit claiming 
the following reliefs :— 


1. It may be declared that out of the 
entire l6 annas ‘of Mouza Badrabad 
detailed at the foot of the plaint 5 annas 
4 pies is the permanent Mokarrari interest 
of the’ plaintiff and that her possession 
over the said Mokarrari may be confirmed. 

2. If in any way the plaintiff be 
considered or proved to be out of possession 
of the Mokarrari and defendant No. 1 be 
proved or considered to be in posséssion or 
if the plaintiff be dispossessed after the 
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institution of the suit the plaintiff may be 
put in possession ofthe subject-matter in 
dispute and defendant No. l or any other 
contesting defendant may bə dispossessed and 
mesne profits may be awarded to the plaintif. 

The plaintiff valued the subject-matter 
in dispute at Rs. 1,025 for jurisdiction 
but paid Court-fees on ten times ithe 
Government Revenue. The trial Court 
as well as the District Judge dismissed 
the suit. The plaintiff preferred a second 
appeal in the. High tourt and paid the 
Court fees on ten times the Government 
Reyerue as she had done in the Courts 
below. 


The Stamp Reporter submitted that the 
suit was for a declaratory decree with a 
sonsequential relief and, therefore, ad valorem 
Court-fee should have been paid under 
segtion 7 (zx) (c) of the Court Fees Act. He 
relied on Dinobundhoo Qhowdhry v, Raj Mcohinee 
Chowdhrain (1), Bohurornissa Bubee v., 
Kureemoonissa Khatcon (2), Pirya Dosv. Vilayat 
Khan (8). Besides, he submitted that the 
suit was one for possession of lease-hold 
property. Lease-hold property was not an 
‘estate within the meaning of section 7 
(v). Therefore, the Court-fee payable was 
on the value of the subject-matter ard 
not on ten times the Government Revenue. 
He relied on Ram Ekbal Singh vw. Baldeo 
Singh (4), 

The Taxing Offcer agreed with the 
submission of the Stamp Reporter and 
referred the case to the Taxing Judge for 
_ decision. 


Mr. Muhammad Ishfrg, for the Appellant. 

ORDER.- I do not think any declaratory 
decree was necessary in this case. The 
suit is purely one for possession of immove- 
able property. The Mokarrari deed relied 
upon is merely the document cf title on 
which the suit is based, 

With regard to the sesond part of the 
reference the cecision in Ram Hkbal Singh 
v. Baldeo Singh (4) and the two cases quoted 
in that decision, Furzand Ait y. Meohanth 
Lal Suri (5) and Ram Raj Tewari vy. 


(1) 8 B. L. R. App. 32; 16 W, R. 213, 

(2) 19 W., R. 17, 

(3) 22 A. 384 at p. 386; A. W. N. (1EC0) 118; 9 Ind. 
Dec. (N. sg) 1291. 

(4) 25 Ind. Cas. 507; 19 C. L. J. 418, 

(5) 32 C. 268, 
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Girnandan Bhagat (6),are authority for the 
proposition that suits for occupancy rights 
and rights of Ryots holding at fixed rates 
do not come within the firit clanse of 
section 7, clanse (v) of the Court Fees 
Act. Habibul Hosszin v. Mahomed Reza (7) 
is authority for the proposition that a 
Mokarrari lease of a definite share in a 
reyenue-paying estate is land within the 
meaning of this clause. With the latter 
decision I agree. The appeal may, there- 
fore, be admitted as correctly stamped. 
Order accordingly. 


(6) 15 A. 63; A. W. N. (1892) 240; 7 Ind. Dec. 


(x. s.) 757. 
(7) 8 C. 192; 100, L, R. 885; 4 Ind, Dec, (N. s) 
123. 





CALCUITA HIGH COURT. 
APPEAL FROM APPRLLATE Decree No, 1099 
or 1916. 
April 19, 1918. 
Fresent:—Mr. Justice Fletcher and Justice 
Sir Shamsul Huda, Kr. 
GOBINDA HOTA, AND ON HIS DEATH HIS 
HEIRS AND LEGAL RePRESENTATIYES—— 
PRINGIPAL DEFENDANT No, 1— APPELLANTS 
versus 
KRISTAPADA SINGHA BABU AND 


OTBERS—— RESPONDENTS. 

Landlord and tenant—Accretion to tenancy by 
formation of chur in river—Tenant, rights of—Bengal 
Allwvion and Diluvion Regulation (XI of 1825), s. 4, 
gub-s, 14)—Alluvion and dilwvion. 

Lands which have gradually accreted to a mukur- 
rari holding, forming a chur in a small shallow river 
cannot he claimed by the Zemindar as a portion 
of his khas patit but belong to the tenant subject 
to the payment of additional rent in respect thereof, 


[p. 930, col. 2.] 

Appeal against the desree of the District 
Judge, Bankura, dated the 23rd of December 
1915, modifying that of tke Mansif, 
Khatra, dated the 7th of September 1917. 

FACTS appear from the judgment. 

Babu Narendra Nath Chowdhury, on behalf 
of the Appellant—The -Covrt of first 
instance relied upon a decision in Ramjan Ali 
y. Maharum Ali Khondkar (1) and it was 
discussed by the learned District Judge 
in the Court of Appeal. But there is a 
Full Bench case in Gourhari Kaiburto v, 
Bhula Kaiburto (2), the facts in which are 


(1) 26 Ind. Cas. 406. è 
(2) 21 C. 238; 10 Ind, Dec. (x. 8.) 787 (F. B.). 
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exactly the same as kere ard the decision 

isin my favour. In Regulation XI of 1625, 
section 4, clause (4), in case of shallow 
rivers the bed is the property of individual 
proprietors and where churs are formed 
in the beds of such rivers, those can be 
occupied by proprietors of lands adja- 
sent to them but in case of navigable rivers 
the bed belongs to the Government. Many 
conflicting rulings are set at rest by this 
Fall Bench ruling. Referred to Rajendra Nath 
Roy v. Nanda Lal Guha (8). 

- Babu Jogesh Ohunder Roy (with him Babu 
Kshitish Ohunder Neogy), for the Respondents, 
contended that the preamble of the Regulation 
XI of 1425 says that this Regulation applies 
only to navigable rivers. All the cases which 
support the other side-are not exactly to the 
point. The river always is the property of 
tke landlord. 

[Frercaer, J.—Yes, but he will only get 
additional rent for the land thus formed. | 

The question is where the river itself is 
admittedly the -property of the landlord, 
whether section 4, clause (4), of Regula- 
tion XI of 1825 will apply in this oase. 
I submit in such oases it does not apply. 
It is only in cases Of navigable rivers 
where the bed belongs to the Government 
and not to private individuals that section 
4, clause (4), of Regulation XI of 1&25 
applies and Mr, Justice Holmwocd’s view 
in Ramjan Ali v. Maharam Ali Khondkar 
(1) applies, but not to the present case 
where the riveris shallow and admittedly 
the property of the owner. None of the 
cases referred to by my friend refer to non- 
navigable rivers. 

JUDGMENT. 

FLETOBER, J.—This is an appeal by the 
defendant No. 1 against the decision of the 
learned District Judge of Bankura, revers- 
ing the decision of the Munsif of Khatra. 
The plaintiff sued for possession of certain 
chur lande. The defence of the tenant, the 
defendant No. 1, was that these lands were 
gradual accretions to his holding and, 
therefore, although he might be liable to 
pay additional rent, the plaintiff was rot 
entitled to eject him. The case in the 
lower Appellate Court quite clearly pro- 
ceeded onthe footing that the defendant 


(3) 26 Ind.{Cas. 977; 18 O.iW.1N.71206; 19 C, L, J. 
695. 
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No. 1 had got a Mukarrari holding. That 18 
quite clear from the judgment of the learned 
District Judge. It is much too late now 
for the plaintiff to raise the case that the 
holding is not a Mukarrari one. He ought 
to have raised it when the case was decided 
in the Courts below. The real point is this: 
The learned Judge- of the lower Appellate 
Court bas found that these lands are 
gradual accretions to the.lands of the deferd- 
ant No. 1 forming a chur in asmall and 
shullow river and, therefore, according to 
the learred Jndge’s view on the words of 
section +, sub-section (4) of the Bengal 
Alluvion and Diluvion Regnlation (Regula- 
tion XI of 1825), the defendant No. l 
was not entitled to the accreted lands, 
but the same formed a portion of the 
khas patit of the Zemindar. In support of 
that view the learned Judge relicd on the 
decision of the Court of Holmwood and 
Chapman, dJ., in the case of Ramjan Ali v. 
Maharam Ali Khondkar (1). That case, in my 
opinion, is clearly opposed te the decision of 
the Full Bench of this Court in the oase of 
Gourhari Kaiburto v, Bhola Kaiburto (2). 
We notice in the sase decided by Holmwood - 
and Chapman, JJ., that the Full Bench 
decision was not sited to them. It seems 
to be quite clear that the view: that the. 
learned Judges took of sub-section (4) of 
section 4 of Regulation XI of 1525, where 
it mentions that the chur thrown up in a 
small and shallow river should belong to. 
the proprietor of the bed of the river 
subject to the provisions stated in the first 
slause of section 4, was that what was 
intended was not a protection only of the 
Government revenue, but that the Zemindar 
or the proprietor acquired the chur 
subject to the rights of the tenure-holders 
and the subordinate tenure-holders as 
mentioned in the first sub-section to section 
4, Iam unable to agree with the conclusion 
arrived at by the learned District Judge 
in this case. The appeal must, therefore, 
be allowed,’ the decree of the learned 
District Judge sət aside and the decree 
passed by the Munsif restored with costs. 
both here and in the Court of Appeal below. 
Ssamsut HUDA, J.—I agree. 
Appeal allowed. 
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HARDUM SINGH b, MG, PO HTU, 
LOWER BURMA CHIEF COURT. 
Fiest Cryin Appsat No. 36 or 1917. 

January 30, 1915. 
Present:—Sir Daniel Twomey, Kr., Chief 
Judge, and Mr. Justice Ormond. 
HARDUM SINGH AND ANOTHER— 
PLAINTIBFS— APPELLANTS 
VETSUS 
MG. PO HTU AND ANOTHER— DEFENDANTS — 


RESPONDENTS, 

Construction of document—Sale or mortgage—Con- 
sideration, non-payment of, effect of. 

Where a document isin the form of an outright 
sale, the executant is precluded from showing that 
it is in fact a mortgage but he is entitled to show 
that the consideration has not been paid, and he is 
entitled to retain possession until the consideration 
is paid. 

Mr. Anklesaria, for the Appellants. 

Mr. Doctor, for the Respondents. 


J UDGMENT.-~-By a registered deed of 
the Sth December 1915 the defendant 
conveyed to the plaintiff the land in suit 
for Rs. 5,450. The land was let out to 
tenants. The plaintiff’ sued for possession 
and for a deslaration that he was the 
absolute owner. The defenca was that 
the transastion of 8th December 1915 was 
a benamz transaction entered into in order 
to defeat creditors of the defendant and 
that the defendant was entitled to rely 
upon that defence inasmuch as the fraud 
was not carried out. l 
‘Plaintiff in his plaint states that the 
consideration for this sale consisted of an 
undertaking to redeom a certain mortgage 
of Rs. 2,000 on this land, a payment of 
Rs. 1,620 made to the defendant personally 
on the 14th November 1915, two payments 
of Rs. 900, Rs. 630 ‘respectively both 
made on the 2nd December 1915 at the 
request of the defendant to two judgment- 
creditors of his, and a payment of Rs. 300 
on the 7th December in respecs of interest 
due on the above mortgage, making in all 
Rs, 5,450. The payments of Rs. 900, 
Rs. 650 and Rs. 300 are admitted but the 
defendant states that he re-paid the Rs, 900 
in the following Tabodwe through his 
tenants, one of whom says he gave 600 
baskets to the plaintiff’s son and the other 
300 baskets. An issue was raised as to 
whether these items forming the considera- 
tion fog the purchase were actually paid 
by the plaintiff. The District Judge found 
that Rs. - 1,620 had not been paid. He 
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also found that the defendant had not 
re-paid the Rs. 900. We agree with the 
District Judge in those findings. The 
evidence as to the re-payment of the Rs. 900 
is extremely scanty and if the transac- 
tion of 8th December 1915 was in fact a 
mortgage, as the District Judge seems to 
think, it is improbable that the defendant 
would re-pay so soon after the mortgage 
was taken. On the other hand, if it was 
an outright sale there would be no debt 


to be re-paid. The document being in the 


from of an outright sale, the defendant is 
precluded from showing that it was in 
fact a mortgage, but he is entitled to show 
that the consideration has not been paid. 
The plaintiff states that the Rs, 1,620 was 
paid on the 14th November at a time 
when the defendant appears to have been 
under arrest fora debt: in which case the 
money could not have been paid at the 
plaintif?s house. The plaintif says that 
on the 14th November the price of the 
land was arranged; hez-was to redeem 
the mortgage and to pay only the balance 
to the defendant and he paid this curious 
sum of Rs, 1,620 on.that date, 2. e., long 
before he could possibly know the amounts 
that would be due under the decrees that 
he subsequently paid off for the defendant. 
The plaintiff took no receipt from the de- 
fendant for this alleged payment of Rs. 1,620 
but he took the trouble to call three 
witnesses to testify to the payment. We 
think it very improbable that the plaintiff 
would have paid so large a sum without 
taking a receipt so long before the docu- 
ment was executed, and we agree with 
the District Judge in his comment as to 
the absence of the Thugyi and other 
respectable witnesses at the time of the 
alleged payment. We find as a fact that 
that payment was not made. The question 
then arises, should we in this appeal grant 
the plaintiff a decree postponing possession 
until he has paid the balance of the considera- 
tion. 

Two cases have been cited as authorities 
to show that the seller is entitled to retain 
possession until the consideration is paid. 
These are Umedmal Motiram v, Dayu bin 


‘Dhondiba (1) and Subrahmania- Ayyar . v. 


" (D) 2 B. 547; 3 Ind. Jur. 119; 1 Ind, Deo, (N. s.) 
87. 
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Poovan (2). It is true that defendant did 
not raise this question as an alternative 
defence but he does so in the memorandum 
of appeal. An issue was raised and 
determined as to whether these items 
forming the consideration had been paid, 
and seeing that those facts have been fully 
gone into and determined we think we 
should give such relief as is warranted by 
the facts proved. À 
The decree of the lower Court is modified 
and there will be a decree for the plaintiff 
for possession upon his paying Rs. 1,620 
to the credit of the defendant into Court 
(District Court) within three months from 
this date. 
The defendant did not raise the point 
in the lower Court on which his appeal 


has succeeded and, therefore, he is not 
entitled to costs on that amount. On the 
other hand the respondent has been 


successful in this appeal on the ques- 
tion of the transaction being benamz. The 
respondent is, therefore, entitled to his 
costs to that extent in this appeal, z.e., the 
difference between the value of the appeal 
and Rs. 1,620. The order as to the costs 
in the District Court will stand good. 
Decree modified, 


(2) 27 M, 28, 


PUNJAB CHIEF COURT. 
Crvu Revision Peirrion No. 48 or 1916, 
April 26, 1918. 
Present:—Mr. Justice Seott- Smith. 
FIRM, RAM GOPAL-KANHIA LAL— 
PLAINTIFF3— PETITIONERS - 
LETSUS 
NARAIN DAS AND OTHERS— DEFENDANTS 
— RESPONDENTS. 

Civil Procedure Code (Act Y of 1909), O. V, r. 15, 
O XXX, r. 3—Munim, whether a member of family — 
Direction by Court to issue notice to party and his 
P eader —vervice on party's munim, whether sufficient. 

Amunim ig nota member of the fami'y of his em- 
ployer within the meaning of Order V, rule 15, Civil 
Procedure Code [p. 982, col. 2; p. 933, col. 1. J 

In a guft for recovery of money the Court directed 
that notice should issue tothe parties and their 
Pleaders that they should attend ona certain date. 
It appeared that ne potice was served on the 
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plaintifi’s Pleader, but one was served upon tho 
munim of the plaintifi’s firm. The plaintiff not having 
appeared on the date fixed the suit was dismissed in 
default: f 

Held, that inasmuch as the Court actually directed 
that the notices should be served upon the plaintiffs 
themselves as well as upon their Pleaders, the service 
on the munim, even if he was the person having the 
control or management of the plaintiff's business, was 
not sufficient and that the Court had no power to 
dismiss the suit for default. [p. 938, col, 1,] 


Petition, for revision of the order of the 
Additional District Judge, Delhi, dated 
the 25th February 1916, affirming that of 
the Subordinate Judge, 2nd Olass, Delhi, 
dated the 15th December 1915, rejecting 
application for restoration of the ocase 
dismissed in default on 5th October 1915, 

Lala Moti Sagar, R, S., for the Petitioners, 

Lala Rama Nand, for Mr. Haq Nawaz, for 
the Respondents. 

JUDGMENT.—The plaintiffs-poetitioners’ 
suit was dismissed in default on the 5th 
October 1915 in the presence of the defend- 
ants’ Counsel. An application for resto- 
ration of the case to the pending file was 
rejected and an appeal to the District 
Judge from this order of rejection having 
been dismissed, the plaintiffs have come 
up to this Court on the revision side. 

It is urged on their behalf that when 
the case was transferred from the Court 
of the Munsif to that of the Subordinate 
Judge, they received no intimation of the 
date fixed by the Subordinate Judge for 
proceeding with it. It appears that on 
the llth August 1915 the Court directed 
that notice should issue to the parties 
and their Pleaders that they should attend 
on the 5th of October. No notice was 
served on plaintiffs’ Pleader but one was 
served upon the munim of plaintiffs’ firm. 
It is contended on behalf of the petitioners 
that a munim is not a recognised 
agent within the meaning of Order III, 
rule 2, Civil Procedure Code. Even if he 
was a manager of the plaintiffs’ business, 
he would not be his recognised agent 
within the meaning of clause (b) of rule (2), 
because the plaintiffs themselves reside in 
Delhi, č. e., within the local limits of the 
jurisdiction of the Court. Order V, which 
deals with the issue and service of sum- 
mons, 13 also referred to and itis pointed out 
that a summons directed toa person cannot 
be served upon his munim and that & munim 
is not a member of the family within 
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the meaning of Order V, rule 15. This 
contention is correct. But on behalf of 
the respondents if is contended that the 
plaintiffs are a firm and that the provi- 
sions of Order XXX, rule 3, Civil Pro- 
cedure Code, as to the service of summons 
apply. Rule 3 provides that where persons 
are sned as partners in the name of their 
firm, the sammons shall be served either :— 

(a) Upon any one or more of the 
partners, or (b) at the principal place at 
which the partnership business is carrisd 
on within British India upon any person 
having, at the time of service, the control or 
management of the partnership business 
there, as the Court. may direst. 

In my opinion the service on tha 
munim, even if he was ths parson having the 
control or management of the partnership 
bisiness in Delhi, was not sufficient, because 
the Court actually directed that the notices 
should be served upon the plaintiffs them- 
ssives as well as upon their Pleader, 
The lower Appellate Court says: “Ib is 
extraordinary that an application should 
have been made next day to restore the 
case if plaintiffs had no notice.’ The 
reason why an application was made on 
the next day has bəen satisfactorily 
explained in an affidavit filed inthis Court 
by the plaintiffs’ Pleader. 1 must hold 
that plaintiffs were never served in 
accordance with law with notice that the 
ease would bə heard on the 5th of Oatober 
1915, 

I, therefore, allow the revision, and set 
aside the order of the lower Courts, 
rejecting plaintiffs’ application and also 
the order of dismissal of the 5th of 
October 1915, and direct that tho first 
Court shall proceed with the trial of the 
case in accordance with law. Costs in this 
Court and the lower Appellate Court will 
be costs in the casa, 

Revision allowed, 


CALCUTTA HIGH COURT, 
APPEAL PROM APPELLATE Decrees No. 1854 
or 1916, 

April 19, 1918, 

Present: ~My. Justice Fletcher and Justice 
Sir Shamsul Huda, Kr. 

JAGAN NATH MARWARI AND OTHER3— 
PLaINTIFFS— APPBLLANTS 
vETSUus 
EAST INDIAN RAILWAY COMPANY— 


JJEFENDANT — RESPONDENT. 

Carriage of goods—Railway Company, whether bound 
to ve-weigh goods and gire certificate of shortage 
Consignee’s refusal to take delivery- Damage to goods 
after refusal, liabtiity for 

A Railway Company is not bound to re-weigh the 
goods and give a certificate of shortage on the 
demand of the consignee, If the consigneo refuses 
to take delivery on the Company declining to re» 
weigh the goods and give a certificate of shortage, 
the goods remain at his risk so that any deterioration 
or damage caused to the goods afterthe date of his 
refusal to take delivery falls on him. [p. 984, cols. 1 


nn 
ide 


Appeal against the decree of the District 
Judge, Burdwan, dated the 18th of March 
1916, reversing that of the Subordinate 
Judge, 2nd Court of that District, dated the 
7th of December 1914. 

FACTS appear from the judgment, 

Babu Surendra Nath Ghosal, on behalf 
of the Appellants.—The goods having 
been booked at railway risk the Company 
is bound to recoup me, the consignee, for the 
loss caused by its wilful negligence on 
account of the damage for shortage in 
weight caused by the delay of the Com- 
pany’s servant in weighing the goods and 
giving delivery. And all these have been 
found by the trial Court. The question is, 
can the Company give me less than the 
price that I am entitled to get. Plaintiffs 
claimed re-weighing on their own scales 
but this was refused. The Railway Company 
was bound to re-weigh the goods under 
these circumstances as has been held in 
several cases of this Court, or at least they 
must give us a certificate of shortage. 
Janki Das v. Bengal Nagpur Railway Company 
(1) and Ramjasi Agarwala v, Indian General 
Navigation and Ry. Co., Ltd. (2) were sited. 

Mr. Langford James (with him Babn 
Ambica Pado Chowdhury), forthe Respondent, 
urged that under those decisions the Com. 


pany sould not be called -upon to re wejgh 
(1) 18 Ind. Cas. 509; 16 C. W. Nv 356; 15 0, L, J, 


11. : ki 
i (2) 41 Ind, Cas..387; 22 C, W. N. 810.. 
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the goods: ‘Those two cases cited rather 
go against my friend instead of helping 
him. Evenin cases of railway risk, the Com- 
pany is not bound to re-weigh. The plaint- 
iff refused to take delivery in proper time 
and as such he was in default and the 
case being so, the goods. were at hia risk 
and he and he alone-is liable for any 
loss or damage to the goods after that date. 
The Company cannot be ‘lidble for the loss 
or damage. 
2 8 JUDGMENT, 

FLETCHER, J.—This is an appeal by the 
plaintiff against the decision of the learned 
District Judge of Burdwan, dated the 18th 
March 1916, reversing the decision of the 
learned Subordinate Judge of the same 
place. The plaintiff sued to recover 
damages for breach by the defendant 
Railway Company of a contract to carry 
and deliverto him certain bags of grain. 
The goods were admittedly consigned to the 
Company and they arrived at the destins- 
tion and apparently five bags were found 
in a stack ina torn condition. Thereupon, 
the plaintiff set up the case that he was 
entitled to have the goods re-weighed and 
to receive a certificate of shortage, and 
apparently be seb up the case that he was 
entitled to have the goods re-weighed on 
his scales and not on the weighbridge of 
the defendant Company. The defendant 
Company through their servants refused to 
assent to the demands of the plaintiff. 
Thereupon, the plaintiff refused to take 
delivery and the goods were left in the 
custody of the Railway Company. After 
sometime, having, served proper notices, 
the Railway Company sold the goods by 
auction and having deducted their charges 
paid the balance into Court to the credit 
of the plaintiff. The frst point that the 
plaintiff must establish in a case like this 
is that the Railway Company committed a 
breach of their sontract by refusing to 
have the goods re-weighed and to give a 
certificate of shortage in the manner 
demanded by the plaintiff. No authority 
has been given to us by the plaintiff show- 
ing that the Railway Company were under 
a liability to re-weigh the goods or to give 
a certificate of shortage. On the other 
hand, two cases have been cited to us that 
are exactly in point, namely, the oase of: 
Janki Das v, Bengal Nagpur Railway -Com- 
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pany (1) and -the oase of Ramjash Agar- 
wala v. Indian- General Navigation and 
Railway Oo. Ltd. (2), a very recent decision 
of Chatterjee and Newbould, JJ. Both 
these cases decide that the Railway Com: 
pany is not under a liability to re. weigh the 
goods or to give a certificate of shortage. If 
that is so, then, when the plaintiff refused 
to take delivery except these conditions 
were complied with, he was in default and 
both under the terms of the contract and 
under the terms of the general law, the 
plaintiff being in default, the goods were 
at his risk and any deterioration or damage 
suffered to the goods after that date fell 
on the plaintiff. That being so, it is quite 
glear that the plaintiff cannot sue to 
recover damages for that loss. The case, 
to my mind, is clearly covered by authority. 

It has been suggested by the Railway 
Company in their cross-appeal that . the 
evidence does not support a partial award 
of damages that has been made by the 
learned Judge and that the only amount 
that the plaintiff can recover on the facts 
established in this oase is the actual 
amount for which the goods were sold 
less the Company’s charges for warehousing, 
and costs of sale and other similar matters. 
The Railway Campany, however, at our 
suggestion, have not pressed their cross- 
appeal and we, therefore, need not consider 
whether the award made by the learned 
District Judge can or ought to be reduced. 
The plaintiff, in my opinion, having regard 
to the decisions of this Court, has not been 
able to establish that the railway adminis- 
tration is liable for any larger amount 
than that awarded by the lower Appellate 
Court. The present appeal, therefore, 
fails and must be dismissed. The cross- 
appeal is also dismissed. We make no 
order as to costs either in the appeal or in 
the cross-appeal. O 

SAMBUL Hups, J.—I agree. 

Appeal dismissed, 
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_ LOWER BURMA CHIEF COURT. 
MISOBLLANEOUS Civic Appsat No, 24 or 1917, 
; January 21, 1915. 
Present:—Sir Daniel Twomey, Kr., Chief 
Judge, and Mr. Justice Ormond. 
SHWE YIN— APPELLANT 
versus 


MA ON AND anoTHeR-—-Reseonpents., 

Probate and Administration Act (V of 1881), s. 28 
—Letters of Administration, grant of ~Rival applicants 
— Procedure. 

Where rival applicants apply for Letters of 
Administration one of whom is admittedly entitled 
to a share in the estate under section 23 of the 
Probate and Administration Act and the statas of 
the others is disputed, the Court should grant Letters 
of Administration to the heir whose status is 
admitted. 


Mr. J. R. Das, for the Appellant. 

Mr, N. N. Burjorjee, for the Respondents. 

JUDGMENT.—The appellant, Ma Shwe 
¥in, applied for Letters of Administration 
to the estate of Maung Win Pan deceased, 
on the ground that she was his widow. 
The respondents Ma On and Maung Tin also 
applied for Letters of Administration—joinily 
—as the legal representatives of Ma Me 
who was the second wife of the deceased 
Win Pan, and who „had ‚survived him but 
had since died. Ma On is the mother and 
Maung Ba Tin is the brother of Ma Me. 
The status of Ma Shwe Yin was disputed 
but the status of Ma Me was admitted. 
The learned Judge of the original side 
found that the appellant.:had not proved 
that she was the wife of the deceased Win 
Pan and he granted Letters of Administra- 
tion to Ma On under sestion 41 of the Probate 
and Administration Ast. 

Mr. Das, for the appellant asks us to go 
into the evidence and to grant Letters of 
Administration to Ma Shwe Yin as the 
widow of the deceased Win Pan. The case 
of Ma Tok v. Ma Thi (1) lays down that 
where two rival applicants apply for Letters 
of Administration one of whom is admitted- 
ly entitled to a:share in the estate under 
section 23 of the Probate and Administration 
Act and the status of the other is dis- 
puted, the Court should grant Letters of 
Administration to the heir whose status is 
admitted. In the present case Ma Me was 
admittedly entitled toa share in the estate as 
a lesser wife. If Ma Me’s legal represent- 
ative? as such apply for Letters of Adminis- 


(1) 3-7nd. Cas. 719; 5 L. B. R. 78. 
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935 
JESA RAM V. MEHR CHAND, 


‘tration to the estate of the parson to whom 


Ma Me was an heir, we. see no reason 
why they should not.stand in the shoes of 
This is the rule adopted under 


grant of Letters should follow the interest. 
Sse Williams on Executor, 10th Edition, 
page 322 and Guill, In re (2) Ma Me 


lived in her bhasband’s house and, therefore, 


lived separately from, and was not dependent 
Ma On and Maung 
Ba Tin in their application stated that they 
were the sole heirs of Ma Me and that fast 
was not denied. But under the Privy Counail 


ruling in Ma Nhin Bwin v. U Shwe Gons (3) 


Maung Ba Tin, the 2nd respondent, would 


‘be Ma Me’s sole heir and he alone, therefore, 


‘represents her estate. We see no reason 
why the principle enunsiated in Ma Tok’s 
case should not be applied in the present 
case and Letters of Administration granted 
to the 2nd respondent as standing in the 
shoes of Ma Me and as her legal repre- 
seatative. 

The learned Judge on the original side 
doas not explain why he thought it necessary 
or convenient to proceed under saction 41 of 
the Act. No reason appears for not granting 
Letters to the person entitled under section l 
23, namely, Ba Tin. : 

We vary the order by concelling the grant 
of Letters of Administration to Mi Oa and 
grant them to the 2nd respondent Ba Tin. 
There will be no order as to costs. 

R Order varied, 


(2) (1828) 1 Hagg. Ecc. 341; 162 E. R. 606. a 

(2) 23 Ind. Cas. 483; 8 L. B. R., 1; 16 Bom. L. R. 377; 
(1914) M. W. N. 449; 27 M L.J. 41; 18 O. W. N. 1121; 
16 M. L. T. 142; 7 Bur. L. T. 105; 20 C. L. J. 264; 4l 
C. 887; 1 L, W. 914; 411. A. 121 iP. C.). 





PUNJAB CHIEF COURT. 
MISCELLANEOUS SECOND CIVIL APPEAL No. 701 
or 1917. 

May 8, 1918. 

Present: —Sir Henry Rattigan, KT., 
Chief Judge. 

JESA RAM AND ANOTHER——DEFENDANTS— 
APPELLANTS 
VETEUS 
MEHR CHAND—-PLAINTIFF AND ANOTHER — 


DEFEN DANT— RESPONDENTS, 
. Punjab Pre-emption Act (I of 1918), s8.19, 20— 
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Notice to pre-emptor not specifying property to be sold 
or its price, whether valid—Omission of pre-emptor to 
reply to notice—Suit, whether maintainable, 

In 4 suit for possession by pre-emption, it appeared 
that the vendor on the 12th June 913 applied to the 
édurt stating that he proposed to sell certain property 
and praying that action be taken under section 19 
of the Punjab Pre-emption Act and notices issued to 
the persons entitled to pre-empt. The Court isened 
the notices, but in those notices there was no mention 
of the actual property to be sold or of the price at 
which it was to be sold. The notices were served 
on the 16th June 19:3 and the Ist of July was fixed 
for the appearance in Court of the persons to whom 
they were issued. On that date plaintiff appeared 
and protested that the notice had not given him all 
the regnisite information. Thereupon the Court 
handed over to him for perusal the original applica- 
tion of the vendor and on the same day he filed 
cettain pleas with regard to the price, ete. 
The hearing was adjourned to the 2Ist of July and on 
that date to the Lith of August, when a farther post- 
ponement to the 12th of November was ordered On 
that date the Court recorded an order to the effect 
that none of the parties was present, that the three 
months’ limitation had expired and that the proceed- 
ings should, therefore, be filed. On the 9th June 1914 
the vendor sold the landand the plaintiff institut- 
ed his suit on the 8th June 1916: 

Held, (1) that under the circumstances there was 
sufficient notice of the sale given to the plaintiff 
within the meaning and for the purposes of section 
19 of the Pre-emption Act but that on the other 
hand the plaintiff had failed to prove that he had 
a with the provisions of section 20; [p. 937, 
col. 1. . 

(2) that the right of pre-emption had been extin- 
guished before the suit was instituted and the plaint- 
iff ws therefore, not entitled to any relief, fp. 937, 
col. J. 

Miscellaneous second appeal from the order 
of the Additional District Judge, Multan at 
“Dera Ghazi Khan, dated the 30th/31st Janu- 
ary 1917, reversing that of the Subordinate 
Judge, Mouzaifargarh, dated the 12th January 
1916, and remanding the vase to the first 
Oourt for re-trial. 

Bakhshi Tek Chand, for the Appellants. 

Lalas Hargopal and : Rajindar Parshed, for 


the Respondents, 

JUDGMENT,—On the 12th June 1913 Mr. 
Van Milder applied to the Court under section 
19 ofthe Punjab Pre-emption Act, stating that 
he proposed to sell certain specified property 
for a sum of Rs. 5,000 and that there were 
some seven persons entitled toa right of 
pre-emption in respect of sich sale. In this 
application he prayed the Court to take astion 
under section 19 of the Act and issue notice 
to the said persous. The Court issued notices 
accordingly, but inthose notices there was 
no mention of the actual property to be sold 
or of the price at which it was to be sold. 
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The notices were served on the 16th June 
1918, and the lst of July was fixed for 
the appearance in the Court of the persons 
to whom the notices were addréssed. On the 
lst July the present plaintiff, Mehr Chand, 
who is admittedly one of thé pérsons having 
a right of pre-emption, appeared in Court and 
protested thatthe notice had not given him 
information either as to the property to be 
sold or as to the price, and it would appear 
from the record that the Court thereupon 
must have handed over to him for perusal 
the application filed by Mr. Van Miider, 
as on the same day the plaintiff filed certain 
pleas in which reference is made to the 
property, the price and other details cet 
forth in the application. In these pleas the 
plaintiff asserted thatthe price fixed, namely, 
Rs. 5,000 was excessive and that the true 
market value was Rs. 1,000. The Coatt 
adjourned further proceedings to the 21st 
July and on the latter date to the llth 
August, when further postponement to the 
12th November was ordered. On the last 
mentioned date the Court recorded an order 
to the effect that none of the parties was 
present and that the three months’ limitation 
bad expired and that the proceedings 
should, therefere, be filed. On the 9th June 
1914 Mr. Van Milder suld the land in 
question to Seth Jesa Ram and Seth Lurind 
Chand for Rs. 3,500 and on the 8th June 
1915 plaintiff instituted the present suit for 
pre-emption. 

It is contended by the vendee that plaint. 
iff has lost hisright of pre-emption by 
failure to comply with the provisions of 
section 20 of the Punjab Pre-emption Act. 
This contention was upheld by the Subordinate 
Judge, but was overruled onappeal by the 
District Judge on the ground that plaintiff 
had substantially complied with the provi- ` 
sions of section 20, inasmuch as on the 
lst July 1918 he had announced in Court 
and in the vendor’s presence his intention 
to assert his pre-emptive right, o accord. 
ingly remanded the case for trial on the 
remaining issues. The vendee has appealed 
from this desision and [ have heard 
Mr. Tek Chand on his behalf and Mr, 
Hargopal on behalf of the  plaintiff-re. 
spondent. The frst objestion urged by 
Mr. Tek Chand was that the plaint? had 
not been sufficiently stamped for the 
purposes of the Court Fees Act, but J 
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overruled this objection as it appears 
to me that the Court-fee stamp is suffisient 
under the provisions of section 7 (v) of 
the Court Fees Act, 1870. 

There can be no doubt that the decision of 
the District Judge under appeal is errone- 
ous, inasmuch as there is nothing cn the 


record to shew that on the Ist July 1913. 


plaintiff announced in Court and in the 
presence of the vendor bis intention to exercise 
. his rights of pre emption. All that we know 
from the record is that the plaintiff some- 
time that day filed his written pleas in 
the Court, but there is nothing to shew 
that the vendor had those pleas brought 
to his notice or even that he was present 
when they were filed. Such being the 
facts it is not necessary for me to decide 
whether, had the fasts been as stated 
by the District Judge, there would have 
been a snffisient compliance with the 
provisions of section 20. On bebalf 
of the respondent, however, it is contended 
that the notices issued through the Court 
at the instance of the vendor were them- 
selves materially defective, inasmuch as they 
did not mention the property to be sold or 
the price at which it was proposed to sell 
it and in this connection reliance is placed 
on Amir Chand v. Amar Singh (1). Mr. 
Tek Chand for the veudee admits that the 
notices in themselves were defectiye, bnat 
points out that the plaintiff pre-emptor 
was duly notified on the Ist July 1913 of 
all the necessary facts when he appeared 
in Court on that date and was shewn 
the copy of the application filed by the 
plaintiff, As I have already stated, it is 
obvious that the plaintiff must have been 
shewn this application on the lst July and 
that it must have been the Court which 
shewed it to him. In the cirenmstances 
I think there was sufficient notice given 
to the plaintiff within the meaning and 
for the purposes of fection 19 of the 
Act, but that, on the other hand, plaintiff. 
respondent has failed to prove that he 
duly complied with the provisions of 
section 20 The right of pre-emption had, 
therefore, been extinguished before the 
present suit was instituted. 


(1) 41 Ind. Cas, 266; 53 P. R, 1917; 115 P, W, R, 
1917. 
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I accordingly accept the appeal asd 
setting aside the order of the District 


Judge I dismiss plaintiffs suit with costs 
throughout. 


Appeal accepted, 


CALCUTTA HIGH COURT. 
APPEAL Fact APPELLAtTE Decass No. 1181 og 
1916. 

April 16, 1913, 

Present : ~Mr. Justice Fletcher and 
Justice Sir Syed Shamsul Huda, Kr. 
GIRISH CHANDRA MIPRA—Purainrive 

— APPELLANT 
VErsus 
GIRIBALA DEBI, wiocw or ADYA 
CHARAN MUKHOPADHYA, AND orasrs— 
DEFEND wrs—Respoypents, 

Bingal Tenancy Act (VIII of 1885 B V.), Sch. UI, 
Art, 3—Dispossession of tenant by landlord —Limitation 
for suit to recover possession of holding Recognition of 
ryot’s interest in holding, effect of. 

After the dispossession of a ryot by some of the 
co-sharer landlords, his right to redeem the holding 


was recognised by the Court in a mortgage suit by 
another of the co-sharer landlords: 

Held, that such recognition by the Court did not 
extend ths period of two years’ limitatian which the 
ratyat had under Article 3, Schedule [L!, of the Bengal 
Tenancy Act for bringing a suit for recovery of 
possession of the holding jp. 938, col. 1,] 


Appeal against the decree of the District 
Judge, Birbhoom, dated the lé8th of 
February 1916, reversing that of the 
Muansif, Suri, dated the 18th of January 1915. 

FACTS appear from the judgment. 

Babu Samatul Ohunder Dutt (with him 
Babu Jyotish Chunder Sirkar}, — for 
the Appellant.—It is laid down in Sheikh 
Sar fuddin Mandul v. Chandra Mani Gupta 
(1) that where the Jandlord recoguises 
the tenant's interest within two yeara of 
the suit limitation is saved. 

I rely upon the recognition in the mort- 
gage suit by Rajubala who isa 4 annas land- 
lord. There was a previous mortgage 
suit by Giribala with which I am not 
concerned, 

[Fuerouer, J—You were dispossessed by 
defendants Nos, 2 and 3 more than ‘two 


(1) 5 C, W. N. 405, 
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years agoas landlords, Then where do you 
get recognition ? | 

I get it from the recognition of my 
right to redeem the mortgage in the mortgage 
suit of Rajubala, a oco-sharer landlord. 
The redemption suit is an acknowledg- 
ment of my title and henne limitation is 
saved under Schedule III, Article 3 of 
the Bengal Tenancy Act. 

Babu Bira) Mohan Mozumdar and Babu 
Bankim Chunder Mukherjeefor Babu Manmatha 
Nath Mukherjee and Babu Debendra Nath 
Mandal for Babu Sarat Chunder De, for the 
Repondents,-were not called upon. 

JUDGMENT.—This is an appeal by the 
plaintiff against the decision of the learned 
District Judge of Birbhum dated the 16th 
February 1916 reversing the decision of 
the Munsif at Sori. The plaintiff sued 
to recover possession on the ground that 
he had the right as a tenant. The story 
of the title is a complicated one. Amongst 
the defendants-landlords are the defendants 
Nos. 2 and 8, and it has been found as 
a fact in this oase that the defendants 
Nos. 2 and 3 dispossessed the plaintiff more 
than two years prior to the institution 
of the suit, Therefore, the suit is barred 
by limitation under Article 38 of Schedule 
IIE to the Bengal Tenancy Act. It is 
said that that is not so, becanse in this 
case the landlords recognized the interest 
of the plaintiff as being a subsisting 
interest, and the manter in which it is 
said that the landlords recognized the 
interest of the plaintiff is this: That, in 
a mortgage suit by one Rajubala, another 
of the co-sharer landlords, the Court 
recognized that the plaintiff had a right 
to redeem the property. That is not a 
recognition by the landlord. You may 
aal) it a recognition by the Judge. It is 
not suggested that a recognition by the 
Judge extends the period of limitation 
under the provisions of the Bengal 
Tenancy Act. The case is clearly concluded 
by the finding of fast that the plaintiff, 
even if he had the right as a tenant, was 
out of time in bringing the present 
action. The present appeal, therefore, fails 
and is dismissed with costs, The two 
sets of respondents who have appeared are 
entitled each to a separate set of costs. 

Appeal dismissed. 
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PUNJAB CHIEF COURT, 
Second Crvic Appeat No, 902 or 1917. 
May 3, 1918. 

Present :—Mr. Justice Scott Smith. 

HAYAT ira i aaa ai 

APPELLANT - 
versus ` 
MAHMUD - PLAINTIFF AND oTHERS— 
DEFENDANTI— RESPONDENTS. 

Punjab Tenancy Act (XVI of 4887), 8. 59— Occu- 
pancy rights, succession to—Burden of proof-—Settle- 
ment record, entry in— Presumption of correctness, 

M. son of K. claimed possession of certain occu- 
pancy land on the ground that he was the heir of 
one 5. It appeared that in the Summary Settlement 
of 1853 one K. was entered as an asami of certain 
land in the same village, but K.’s name did not appear 
in the Regular Settlement of 1860 and S., the uncle of 
the plaintiff, was found to be in possession of certain 
land which he stated he had reclaimed from banjur 
within the previous 15 years and was granted occu. 
pancy rights therein. On the death of 9. the laad 
was mutated in the name of his widow, the landlord 
allowing her to remain in possession for her lifetime: 

Held, (1) that inasmuch as it was not proved that 

the land entered in the name of 8. was the same as 
that entered in the name of K., it could not be presum- 
ad tu be the same; [p. 939, col. J .] 
- (2) that a presumption of correctness attached to 
the entry in the Regular Settlement of 1860 and that 
S. having at that time been declared as having per- 
sonally acquired occupancy rights in the land in snit, 
K. having had no part or share in bringing the land 
under cultivation, the plaintiff’s suit was not main- 
tainable; [p. 938, col. 2.] 

18) that presumption could not take the place of 
positive proof. [p. 939, col. 1.] 

Second appeal from the decree of the 
District Judge, Jhelum, dated the 24th 
February 1417, reversing that’ of the 
Munsif, lst Class, Jhelum, dated the 17th 
January 1917, dismissing the claim with 
costs. 

Lala Moti Sagar, R. S., for Die Appellant, 

Mr. Devt Dayal, for the Respondents. 


JUDGMENT.—In the suit ontof which 
the present appeal arises Mahmud, son of 
Khwaja, claimed possession of certain 
occupancy land on the ground that he 
was the heir of Sharfn deceased. The 
main question at issue was whether the 
father of Mahmud oacoupied the land. 
The first Court found that’ he had not 
proved this and dismissed the suit. The 
lower Appellate Court on the contrary 


held that the presumption was: that 
Khwaja did occupy the land and 
decreed the plaintiff's olaim. “Hayat 


Muhammad, one of. the defendants-landlords, 


has filed a second appeal in this Court 
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find it is urged on his behalf that the 
lower Appellate Court was not justified 
in the presumption that Khwaja occupied 
the land and that there is no evidence 
on the record in support of the view that 
he did occupy it. Itappears that in the 
Summary Settlement of 1853 one Khwaja 
son of Kamman was entered as an asami 
of 7 -bighas 3 kanals 7 marlas of land 
in village Monan where the land in suit 
is situate. In the Regular Settlement of 
1860 Khwaja’s name does not appear at 
all, but Sharfu, the unole of Mahmud 
plaintiff, was found to be in possession of 
4 ghumaons 1 kanal 10 marlas „of land, and 
he stated that he had re-claimed it from 
banjar within the previous 15 years. He 
was accordingly granted occupancy rights 
in this land. In 1886 upon Sharfu’s 
death the land was mutated in the name 
of his widow, Musammat Afzal Bibi. A 
copy of the mutation on the record shows 
that the landlord did not admit that she 
was entitled to the occupancy rights but 
allowed her to remain in possession for 
her lifetime. It is not proved that the 
land which was entered in the name of 
Sharfu in the Regular Settlement of 1860 
is the same as that which was entered in 
the name of Khwaja, son of Kamman, in 
the Summary Settlement. The District 
Judge presumed that if must have been 
the same. Now, granting for the sake 
of argument that the Khwaja, son of 
Kamman, whose name appears in the 
Summary Settlement, was the father of 
Mahmud, it cannot, in my opinion, be 
presumed that the Jand then ocoupied by 
him was the same land which we fing 
to have been in Sharfn’s possession at the 
time of the Regular Settlement in 1260, 
It is not proved to be the same, and 
presumption cannot take the place of 
positive proof, see Atar Singh v. Thakar 
Sings (1). It is quite possible that 
Khwaja may bave abandoned the land 
of which he was in possesion in 1853 
and that Sharfu his brother was in 
possession of other Jand which was omitted 
to be entered in his name in the Sum- 


' (1) Geind. Cas. 721; 42 P. R. 1910; 128 P. W. R. 
1908; 35 O. 1039; 8 0. L. J. 359; 12 C. W. N. 1049; 10 
Bom. L. R. 790; 18 M. L. J. 379: 4M, L.T. 207; 35 I. 
A, 206 (P. C). 
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Gulsher 
Khan (2) is referred to as authority for the 
proposition that the entries made at the Sum- 
mary Settlement should be presumed to be 
true in the absence of any evidence or reason 
to discredit them, but all that was held in 
that sase was that the evidence which the 
papers of the Summary Settlement supply 
is worth something and that the person 
who desires to upset an entry in the 
Summary Settlement records should be 
called upon to prove the entry wrong. 
Now, all that the entry in the Summary 
Settlement in the present case shows is 
that one Khwaja, son of Kamman, 
occupied a certain amount of land in 1853 
but the entry did not show that the 
land was the same as that now in snit. 
On the other hand a presumption of 
correctness does attach to the entry in 
the Regular Settlement of 1860. At 
that time Sharfu was declared to be an ocen- 
pancy tenant of the land now in snit, 
because he had himself re claimed it from 
banjar during the previous 15 years. I 
must hold then that Sharfn actually 
brought the land under cultivation and 
acquired the occupancy rights therein and 
that if is not proved that Khwaja had 
any part or share in doing so. Upon 
these findings the plaintiff's suit must be 
dismissed. 

1, therefore, accept the appeal and set- 
ting aside the order of the lower Appel? 
late Court, restore that of the first Ocurt, 
dismissing the plaintiff's suit, and direot 
that he pay sogts in all Courts. 


A l 
(2) 83 P.R 1873, ppeal accepted 


CALCUTTA HIGH COURT. 
APPEAL FRON ORIGINAL Deore No, 56 
or 1915, 

August 27, 1917. 
Present;—Justice Sir Asutosh Mookerjee, K1., 
and Mr. Justice Beachoroft. 

SECRETARY or STATE ror INDIA In 
COUNCiL—Derenpant— APPELLANT 
VETSUS l 
DIGAMBAR NANDA AND OTHERS——* 
PLAINTIFFS — RESPONDENTS. 


Court Fees Act (VII of 1870), Sch. I, Art, 1~Crose-. 
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objections, memorandum of —Court-jee payable— Lease, 
constructt: n of— Covenant for reneral. 

A memorandum of cross-objections filed by a 
respondent must be properly valued and bear Court 
fees ad valorem. [p. 941, col, 1.) 

A respo dent who fil s a memorandum of Cross- 
objections is not excused from the payment of 
Court-fees thereon, merely because the appellant 
has paid more than adequate Court-fees on the 
memorandum of appeal. Lp ¥4!, col. 1.) 

Where a lease granted by Government contained 
a olause to the following effect: “H you 
agree to pay the enhanced rent which will 
be fixed at the time of re-setrlement in future, the 
Government will have the right to settle with you, 
and if yon decline, with some other person:” 

Held, that the clause in the lease embodied in 
essence a covena’t for renewal under which the 
lessee became entitled to afresh lease on the same 
terms as before, + xcept as to the amount of rent and 
the covenant for renewal. fp. 940, col. 2.] 

Appeal against the decree of the Sub- 
ordinate Judge, Midnapore, dated the ləth 
November 1914, 

Babu Ram Charan. Mitra, for the Appellant. 

Babus Sb Ohunder Palit and Kshirod 
Narayan Bhuiya, for the Respondents. 

JUDGMENT.—This is an appeal by the 
Secretary of State for India in Council from 
the decree ina suit instituted by the re- 
spondents to obtain a lease from Government 
in respect of an area of 18,510 bighas of 
land. The fasts material for the determina- 
tion of the questions raised before us are 
notin controversy. On the 13th May 1872 
a settlement was made with Bholanath 
Nanda (predecessor of the plaintiffs), which 
was to continue from. 1278 till the next 
measurement and settlement of rent. The 
settlement proceedings were completed about 
the year 1878, and on the 5th August 1578 
a patta was granted to Bholantah Nanda for 
a term of 122) twenty-two years from 1285 
to 1303 at a progressive rate of rent. This 
lease contained a covenantin the following 
terms:— 

“If you egree to pay the enhanced rent 
which will be fixed at the time of re- 
settlement in future, the Government will 
have the right to settle with you, and if 
you deoliue, with some other person.” 

. The evidence shows that when the term of 
the lease came to an end in the year 1306 
(1899-1800), settlement operations were still 
in progress, and, as a result, the lerre was 
renewed for aterm of ore year only on the 
Q8th= May 1200; this lease contained a 
covenant in the same terms as the lease of the 
5th August 1878. The tenancy was sub- 


INDIAN OASES. 


[1918 


- 


sequently renewed from year to year, and 
the last of the series of annual leases was 
granted on the 6th January 1948. By the 
time that the term of this lease expired, the 
settlement operations had been conolnudéd, 
and, on the 19th March 1909, the plaintiffs, 
(representatives of the original grantee) 
presented a petition to the Collector praying 
that the original lease might be renewed. 
On the x8rd March 1909 this applisation 
was rejected by the Collestor, and his 
order was confirmed by the Commissioner on 
appeal, On the 15th December 1509 the 
Board of Revenue, however, reversed the 
order of the Commissioner, and directed that 
the petitioners shonld be offered a renewal 
of the lease, at enhanced rent, for one year only 
with effect from the Ist April 1910, the 
new lease not to contain a clause for renewal. 
The plaintiffs refused to accept a renewal 
of the tenancy on these terms, and instituted 
the present suit on the 30th May 1912, 
Iu the plaint, they prayed that the defendant 
might be directed to renew the lease of 
1878 with a covenant for renewal or ta 
execute a permanent lease. The Subordinate 
Judge has decreed the suit in part and 
has held that the plaintiffs are entitled 
to a Jease for the period extending from the 
last Settlement up to the conipletion of the 
next periodical Settlement on the same terms 
as the lease of 1578 and at the rent assess- 
ed at the last Settlement minus a profit of 
20 per oent., but that there will be no olause 
about renewal in the new lease. The 
Secretary of State for India in Council has 
appealed sgainst the decree on the ground 
that the plaintiffs cannot claim a renewal 
of the lease as a matter of right and that 
the suit should have been entirely dismissed. 
The plaintiffs have, on the other hand, 
presented a memorandum of cross objections 
and have contended that they . were 
entitled -to a lease for twenty-two years 
with a covenant for renewal, if not to a 
permanent lease. The memorandum of 
appeal by the Secretary of State was 
valued at Rs. 10,z80 (that is, at the 
same figure as the original suit) 
and Court fees were paid ad talorem 
thereon; this could be justified only on the 
hypothesis that the relief granted tp the 
plaintiffs was all that they sought in their 
plaint. The memorandum of cross-objections 
also was valued by the plaintifis-respondents: 
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at Rs. 10,280 (apparently on the assumption 
that the relief granted to them by the decree 
was entirely valueless) but no Court-fee 
was paid on the memorandum, on the ground 
that the Court-fee paid by the appellant 
fully covered the value of the suit. We 
ruled at the hearing of this appeal that 
the memorandum of e¢bross-objections must 
be properly valued and Court fees paid 
thereon ad valorem. Order XLI, rule 22 (2) 
of the Civil Procedure Code, 1908, shows 
that a memorandum of cross-objections 
must conform to the requirements of Order 
XLI, rule i, so far as they relate to the 
forms and contents of a memorandum of 
appeal, and Articie 1 of Schedule I to the 
the Indian Court Fees Act, 1870, as amended 
in 908, indicates that Court-fees must be 
paid on a memorandum of cross-objections 
precisely in the came manner as on a plaint 
in a suit or on a memorandum of appeal. 
It is thus impossible to sustain the view 
that a respondent who has presented a 
memorandum of cross objections is excused 
from the payment of Court-fees thereon, 
merely because the appellant may have paid 
more than adequate Court-fees on the 
memorandum of appeal. In our opinion, 
it is incumbent upon the respondent to 
value the relief claimed by way of oross- 
objection and to pay Court-fees accordingly. 
This view is confirmed by the fact that under 
Order XLI, rule 22 (4),° the cross-objection 
may be heard, even though the appeal is 
withdrawn or dismissed for defanlt, which 
indicates that, under the present Code, the 
memorandum of  cross-cbjections stands, 
for some purposes at least, in the same 
position as the memorandum of appeal, {n 
conformity with this expression of our 
opinion, the respondents have valued their 
sross-objections at Rs. 5,000 and have paid 
the deficit Court-fees due. The appeal and 
cross-objections must consequently now be 
considered on the merits. 

There can be no room for reasonable 
doubt that the clause in the lease set out 
above embodied in essence a ccvenavt for 
renewal, In the absence of such a alause, 
the grantor would have been at liberty, on 
the expiry of the term of the lease, to 
settle the land on any terms with any 
persop be might choose; hence, if the con- 
struction were accepted that the clanse 
was intended merely to reserve liberty to 
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the Government to make a re-cottiement 
with the lessee at enhanced rent, it would 
be obviously superflueus. It is not necessary 
for our present purpose to determine, 
whether, notwithstanding this clause in the 
lease, the Government might not, on the 
expiry of the term, decide not to settle the 
lands with anybody. This much is plain 
that if the Government did decide to re- 
settle the landes, the first offer would have 
to be made to the settlement- holder whose 
term had expired and a settlement would 
have to be made with him if be should 
agree to pay the enhanced rent; in other 
words, he had the option of refusal. In 
the case before us, the Revenue Authorities 
did actually decide that the land should be 
re-settled, and, in this sontingency, the 
plaintiff was entitled to have the land 
settled with him at the enhanaed rent. The 
desisions of this Court in the cases of 
Secretary of State v. Forbes (1) and Lani Mia 
v. Muhammad Easin Mru (2) show that 
where there is a covenant for renewal, if 
the option does not state the terms of 
renewal, the new lease would be for the 
same period and on the same terms as the 
original lease in respect of all the essential 
conditions thereof, except as to the covenant 
for renewal itself, This view is in conformity 
with what is recognised as well-settled 
doctrine in England. Qonsequently in the 
case before us, immediately on the expiry 
of the lease of the 5th Angust 1878, the 
lessee became entitled to a fresh lease on the 
same terme as before, except as to the amount 
of rent and the covenant for renewal. No 
fresh grant, however, was made as we have 
seen, and the tenancy was renewed from 
year to year during a period of nine year3, 
If nothing were known asto the reasons 
which moved the parties to adopt such a 
course, the inference might, perhaps, have 
been legitimately drawn that the lessee 
abandoned the right of the renewal which 
he possessed under the lease of the 5th 
August 1878. lt is indisputable, however, 
that the tenancy was renewed from year 
to year, because the Settlement operations 
had not been completed and the amount 
of rent payable under the new arrangement 


had not yet been ascertained. The parties « « 


(1) 17 Ind. Cas, 180; 16 ©. L. J. 217. R 
(2) 33 Ind, Cas. 448; 20 ©. W., N, 948, 
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plainly intended that the grant of the new 
lease should be postponed till the fresh 
settlement then in progress, had been 
completed. This is clear from the decision 
of the Board of Revenue given on the 15th 
Desember 1909; but the lease which was 
then offered to the ` plaintifis was a lease 
for a term of one year only. In our 
opinion, the plaintiffs were not bound to 
accept the offer thus made. They were 
entitled to a renewal for the same period 
and on the same conditions as were to be 
found in the lease of the 5th August 1578, 
subject to the reservation that they were 
liable to pay the enhanced rent and could 
notolaim the insertion of covenant for renewal 
in the new lease. This in substance is all that 
they are entitled to have in the present suit, 
and the Subordinate Judge has made a decree 
accordingly. But the plaintiffs and the 
defendant have both attacked this decree. 
The plaintiffs contend that they are entitled 
to a lease for 22 years with a covenant 
for renewal, that is, in substance, a lesse 
in perpetuity though not at fixed rent. 
The defendant, on the other band, contends 
that the suit should be dismissed as the 
plaintiffs are not entitled, as a matter of 
right, to a fresh lease at all, For the 
reasons already assigned, neither of these 
extreme views can be sustained on principle. 
On: a .true construction of the lease of the. 
5th Angust 1878, we hold that it was a 
grant to continue till the next Survey and 
Settlement proceedings which happened to 
follow the previous one at an interval of 
22 years. In this view the plaintiffs are 
entitled now to a lease to continue till the 
completion of the next periodical Settlement, 
as the trial Court has decreed. 

The. result is that the appeal as well 
as the oross-objections must stand dis- 
missed, and there will be no order for costs 
in this Court. 

Appeal and cross-objections dismissed. 
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MADRAS HIGH COURT. 
ORIGINAL: Sipp ArPrAL No, 32 or 1917.. 
January 31, 1918. 
Present:—Sir John Wallis, Kr., Chief Justice, 
and Mr. Justice Sadasiva Aiyar, 
Hajee ISMAIL SAIT ann SONS— 
PLAINTIFES— APPELLANTS 


VETSUS 


WILSON & Co — Derenpanrs-— RESPONDENTS. 

Contract Act {IX of 1872), s. 7%, illus. (a)—-Contract 
for delivery of goods—Breach—Market, absence of, at 
place of delivery—Goods not for sale but for use- 
Damages, measure of. 

The measure of damages in case of breach of a 
contract for delivery of goods, where there is no 
market atthe place of delivery and where the goods 
are not to be re-sold but are intended only for the 
buyer's use, is that contained in illustration va) to 
section 73 of the Contract Act, ie. the sum by 
which the contract price falls short of the price for 
which the purchaser might have obtained goods of 
like quality at the time when the goods ought to 
have been delivered. [p. 945, col. 1 

Per Sadasiva Atyar, J. - Section ng of the Contr act 
Act mentions two alternatives, the latter alternative 
being an additional right to be availed of at the 
plaintifs option. [p. 845, col. 2.] 

Jllustrabtion_ (a) to the section authoritatively 
interprets what the Legislature meant by tho phrase 
‘loss or damage which naturally arose in the usual 
course of things from a breach of the contract’ in 
a ‘no-market’ case also. The language of the illus- 
tration is absolutely general and wide and it makes 
no exception on account of special circumstances, 
such as (a where the party complaining of the breach 
could get some other substitute for the goods ordered, 
(b) where he was made a gift of the ‘articles as sub- 
stitute on the day fixed for delivery and (e) where 
there was no market at all for the goods at the place 
of delivery. fp. 947, col. 2; p. 948, col. 1.) 


Appeal from the judgment and decree of 
Mr. Justice Kumaraswami Sastri, dated 
the 21st March 1917, passed in the exercise 
of the Ordinary Original Civil Jurisdiction of 
this Court in Civil Suit No. 89 of 1916. 

Mr, D, Ohamier and Dr. K. Pandalat in» 
structed by Messrs. Short, Bewes & Oo., for 
the Appellants. 

Mr, Nugent Grant instructed by Messrs. King 
and Partridge, for the Respondents. 

This Original Side Appeal coming on for 
hearing on the 5th and 6th December 
1917, and having stood over for consideration 
till this day, the Court delivered the following 

JUDGMENT. 

Watts, O. J.—The plaintiffs inthis case 
are a well-known firm carrying on business 
in Mysore and Madras. In 1918 they obtained 
from the Mysore Government the Abkari 
contract for Mysore and arranged with the 
defendants, who carry on business in Madras, 
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that they should goon importing molasses 
for them in the. same way. as they had 
done forthe previous holders of the contract, 
Admittedly the goods contracted for were 
intended for use by the plaintiffs in their 
factories at Bangalore. Owing to the dis- 
organization of shipping consequent on the 
outbreak of the war at the beginning of 
August 1914, the defendants were unable 
to ship £00 tons from Java in the month of 
October 1914 ás they were bound to do under 
their contract. This wasa breach of contract 
for which admittedly they are bound to 
compensate the plaintiffs in damages, and 
the main question argued before the learned 
Judge and before us is as to the measure of 
damages. The learned. Judge awarded the 
plaintiffs only: nominal damages on the ground 
that they had failed to put before him the 
proper materials for estimating the damages, 
afidthe plafntiffs have appealed. 

The law as to this subject is to be found in 
section 73 of the Indian Contract Act and 
the explanation thereto. Under the body of 
the.seation:the damages are to be those which 
naturally arise in the usual course of things 
from the breach which the parties knew 
when they made the contract to be likely 
to result from the breach. By the explana- 
tion, the. means which existed of remedying 
the inconvenience caused by the non-perform- 
ance : of the contrast must be taken into 
account, The explanation is in accordance 
with the decisions in Dunkirk Colliery Co. v. 
Lever (1) and the desision of the House of 
Lords in British Westinghouse Electrice and 
Manufacturing Company v. Underground Elec. 
tric Railways (2). in thatcase Lord Haldane, 
L. C., observed: “The fundamental basis is 
thus compensation for pecuniary loss natural- 
ly flowing from the breach; but this first 
principle is qualified by a second, which 
imposes ona plaintiff the duty of taking all 
reasonable steps to mitigate the loss con- 
sequent on the breach and debars him from 
olaiming any part of the damags which is 
due to his neglect to take such steps.” 


The law was recently laid down to the same 
effect by the Judicial Committee in Jamal v, 


(1) (1878) 9 Ch.D. 20 at p. 25; 39 L. T. 239; 26 W. 


(2) (1912) A. C. 673 at p. 689; 81 D, J. K. B. 1132; 
107 L, T. 825; 56 S. J. 734. 
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Moolla Dawood Sons and Co. (8). The rule 
that, where thereis a market ab the place of 
delivery, the damages are the difference 
between the contract price and the market 
price at the date of delivery may be regard- 
ed as an application of the principle embodied 
in the explanation tbat the buyer must 


.take the necessary steps to minimize the 


damage. Where there isa market and the 
seller has no notice of any contract entered 
into by the buyer, the market price in tke 
case of failure to deliver is the test by which 
to estimate the value of the goods, independ- 
ently of any .circumstances peculiar to the 
buyer and so independently of any contract 
made by him for sale of the goods. This 
is the rule in Wodocanachi v. Milburn (4), 
approved by the House of Lords in Williams 
v. Agius (5) and applied by the 
Judicial Committee under the Indian Contract 
Act in Jamal v. Mcolla Dawood Sons and Co. 
(3): This is the rule in cases of non. delivery. 
It has recently been stated in. the House 
of Lords that there is a difference where 
delivery is only delayed, but that is not 
the case here, and, also, we are bound by: 
the terms of the Indian Contract Act. 

When tkere is no market for the goods at 
the place of delivery, the buyer may procure 
a substitute at a higher cost if it is a 
reasonable and business-like thing to do; and 
calculated to diminish the Joss, and may re: 
cover the difference in price as damages 
from the seller. It hasnot yet been decid. 
ed that he is boundto do soand apparently 
he may refrain from doing so and rely on 
his claim for damages, See the observations 
of Lord Atkinson in Hrie County Natural Gas 
and Fuel Company v. Carroll (6). Where there 
is no market, Mr. Mayne says, ‘the principle 
upon which the damages are to be assessed 
is exactly the same. They are to be taken 
at the value of the article at the date of 
breach. But the mode of estimating this 
value is different, for there is no market 
price which can be quoted.” Where the 


(3) 31 Ind. Cas, 949, 4830, 498; 20 C. W, N. 105; 30 
M. L. J. 78; 14 A. L. J. 09; 19 M. L. T. 80: 8 L. W. 
181; 23 0. L. J. 137; (1916) 1 M. W. N. 70; 18 Bom. L. 
R. 315; 9 Bur, L, T, 8 (P. C.). 

(4) (1887) 18 Q. B. D. 67 at p. 11; 56 L. J. Q. B. 
202; 56 L. T. 594; 35 W. R. 241; 6 Asp. M, C. 100. 

(5) (1914) A. C. 510; 83 L. J. K. B. 715; 110 L. T. 
865; 19 Com, Cas. 200; 58 8. J. 377; 30 T. L. R. 851. 
MU (1911) A. C. 105; 80 L. J. P, C. 69; 108 L. T, 
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buyer was under a contract to re-sell, as in 
Borries y. Hutchinson (7) and Hinde v. Ind- 
dell (8), the re sale price is evidence of the 
value ofthe goods atthe place and time of 
delivery as observed by Mr. Mayne, and as 
recently held in Stroms, Bruks, Aktie Bolag 
y. Hutchison (9), which approved the 
judgment of Blackburn, J., as he then was, 
in O’Hanlan v. Gret Western Railway Co. 
(10), thatthe natural and fair measure of 
damages is the value of the goods at the time 
and placeat which they ought to have been 
delivered to the owner, which I read as mean- 
ing the value of the goods tothe owner of 
such goods at the time and place they ought 
to have been delivered. In that case also, 
the goods were intended for re-sale by the 
buyer. 
Where, as in the present case, the article 
is purchased not for sale but for use to 
the knowledge of the sellers, Mr, Mayne 
observes, ‘damages will also be assessed 
with reference to its value to the purchaser. 
But its value will be determined by other 
considerations, that is to say, by the use for 
which it was intended, the loss which follow- 
ed from its not being supplied, and the 
profit whivh would have been made out of 
it if it had been delivered in time.” In 
Portman y. Middleton (11), where the defend- 
ant failed to deliver a fire box, the plaintiff 
recovered the price and the extra cost of 
procuring a substitute but not the special 
damages of which the defendant had no notice, 
In Smeed v. Foord (12) the defendant who 
had failed to supply on thedne date a 
threshing machine was held liable for 
the deterioration of the wheat owing 
to its being stacked and injured by rain, as 
that was a natural consequence of the 


(7) (1885) 18 C. B. (N. s.) 445: 34 L, J, O. P. 169; 
11 L. T. 77l; 11 Jur. ix. s.) 267; 18 W. R. 386; 144 
E, R. 518: 144 R R. 663. 

(81 (1875) JO Q B. 265; 44 L. J. Q. B. 105; 32 L. 
T, 449; 24 W. R. 65. | 

(9) (1905) A. O. 515; 74 L. J. P. C. 130; 98 L, T. 
56; 10 Asp. M. O. 188; 11 Com. Cas, 138; 21 T, L. R. 


8. 
D (1865) 6 B. & 5. 434 at p- 491; 34 D, F, Q. B. 
154; 12 L. T. 490; 11 Jur. (N. 8.) 797; 18 W. R. 741; 
123 E. B. 1274; 141 R. R. 482. 

(11) (1858) 40. B. (n. 8.) 822; 27 D.J. C. P. 281; 
4 Jur, In. 8.) 689: 6 W. R. 598; 140 E. R. 1108; 31 L. 
T, (0. 8.) 152; 114 R R. 743. 

(12) (1859) 1 E & F. 602; 28 D. J. Q. B. 178; 5 Jur, 
(x.g) 291; 7 W. R 266; 120 E. R. 1036; 32 D, T. 
(o. s.) 314; 117 R. R. 365, 


INDIAN OASES, 


[1918 - 


delay in supplying the machine according 
to the contract. In Gee y, Lancashire and 
Yorkshire Railway Oo. (13), as I read it, all 
that was ruled was that it could not be 
held as a matter of law that the stoppage 
of the buyer’s mills was a natural con- 
sequence of the seller’s delay in delivering 
cotton under his contract. In Elbinger 
Actien Gesellschaft v. Armst-ong (14) Black- 
burn, J., as be then was, delivering the judg- 
ment cf the Court of Queen Bench okssrved 
that “where, from the nature of the article, 
there is no market in which if can be | 
obtained, the rule as to the difference of son- 
tract and market prices is inapplicable,” 
and the plaintiffs were allowed to retain 
the damages uwarded them as to the reason- 
able results of the delay in delivery. Wa 
have not been referred to any case in which 
a different test was applied in the case 
of non-delivery as distinguished from late 
delivery of goods intended for use. 

As regards goods intended for re-sale 
where there is no market price at the place of 
delivery, in O’Hanlan v. Great Western Rail- 
way Co. (10) (which was a case of non-delivery 
by a carrier, but that appears to make no 
difference), the value of the goods was 
arrived at by taking into account the 
wholesale price at the place of manufacture ° 
and adding to it the cost of carriage to 
the place of delivery and the profit 
which a hypothetical importer at the place 
of delivery might be expected to charge. 
This hypothetical market price is by no 
means so satisfactory a measure of damages as 
the real market price where it exists, and is 
only applicable in the absence of other evidence 
of value such as the price at which the buyer 
had contracted to re-sell, It is especially 
unsatisfactory in oases like the present, 
where it” takes nearly a month from the 
date of order to procure the goods at the 
place of delivery. Logically, the price at 
the date when the goods would have had 
to be ordered so as to reach the place of 
delivery on the contract date would seem 
to be the price to be :egarded, rather than 
the price at the contract date which the 


(13) (1860) 6 H. & N. 2 
(x. s.) 1118: 3 L. T. 328; 9 
158 E. R. 87. 4 

(14) (1874) 9 Q. B. 473; 43 L. J. Q. B. 211; 30 L, 
T. 871; 23 W. R. 127. 


il; 20 L. J. Ex. 11; 6 Jur. 
W. R. 103; 123 R. R, 466; 
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learned Judge has adopted; but, in the 
case of goods purchased for use, whichever 
date be taken, and whether in the present 
case the price be taken at Calcutta, or at 
Java, damages assessed on this basis bear 
no real relation to the buyer’s actual loss, 
and as in the present case, give him heavy 
damages where he has sustained no real 
loss. I think, therefore, there is much to 
be said in favour of adopting Mr, Mayne’s 
rule, and have felt considerable doubt on 
the question. In this Court, however, we 
are governed by the Indian Contract Act 
and illustration (a) to section 73 says that 
the measure of damages in this case is the 
sum by which the contract price falls short 
of the prisa for which the purchaser might 


have obtained goods of like quality at the. 


time when they ought to be delivered. 

e On a careful consideration of the question, 
I have not found sufficient reason for refusing 
to follow the rule laid down in the illustra. 
tion, which also appears from the latest 
`~ edition of Sidgwick on Damages to be the 
accepted rule in America. 

In the present case the learned Judge 
finds, and I entirely agree with him, that 
the plaintiffs sustained no actual loss from 
the defendants’ failure to ship the October 
` gonsignment, as they were admittedly well 
stocked. They might, therefore, without any 
prejudice to themselves have accepted the 
defendants’ offers to ship the October 
consignment along with the November 
consignment, or their subsequent offer about 
the 29th November to forward it by an 
early shipment in December, These con- 
siderations, however, are inapplicable if the 
rule in illustration (a) is to be strictly applied, 
as I think it should be. 

In arriving at the prise for which the 
goods might have been obtained on the 
date of delivery, I entirely agrea with the 
Jearned Judge that we should look prima 
fucie at the cost of obtaining them from 
Java, and not from Calontta which gets 
its supplies from Java, espesially as the 
evidence is that the goods can be obtained 
as quickly from Java as from Calontta. 
Obviously, the market price at Java would 
ordinarily be less than at Calcutta. It is 
quite clear that the shipping and insurance 
difficulties consequent on the outbreak of 
war in August 1914 must have sansed an 
advance of the prices ruling in Java and 
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Calcutta over those at which the plaintiffs 
purchased before the war. Exhibit G shows 
that the defendants were asking Rs. 2-9-0 
per owt, ex-war risk on the 29th October 
1914, about the time when the hypothetical 
dealer in Madras might be expected’ to 
purchase the goods in Java to have them 
ready in Madras on the 29th November, 
which the learned Judge has fixed as the 
date of delivery in Madras. Though the 
plaintiffs have only tendered evidence as 
to the prices ruling in Caloutta, and the 
defendants have abstained from tendering 
any evidence on the subject, Mr. Chamier 
for the plaintiffs has put before ns certain 
calculations from which he estimates the 
c.t f. Java Madras price on November 29th 
at Rs, 2.8-7 per owt. This figure he arrived 
at by deducting the freight to Caleutta, 
as spoken to in evidence, and adding the 
freight from Java to Madras, but these 
are not proved to have been the prevailing 
freights either at the end of October or of 
November 1914, and I agree with the 
learned Judge that the c.i.f. prices from 
Java are not accurately proved. I think, 
therefore, that Mr. Chamier is not entitled 
to judgment as claimed by him for Rs. 8,800 
as the difference on 60) tons between 
Rs. 2-8-7 per owt., his estimated c.f. price 
from Java onthe 29th November, and the 
ctf. contract price of Rs. 1-15 6 plus Rs. 259 
importer’s profit and Rs. 33 lading charges, 
in all Rs, 9,083. On the other hand, look- 
ing at the evidence as a whole, and especially 
at Exhibit G-1, I think there is evidence 
from which I am justified in concluding 
that the hypothetical value of 805 tons in 
Madras at the end of November must have 
exceeded the c.i.f. contract price by not less 
than Rs. 5,000. It is very likely that the 
figure would be higher if all the evideace 
were before us, but we are agreed that that 
sum may safely be awarded on the evidence 
before us. I would accordingly allow the 
appeal and increase the damages to Rs. 5,000. 
The respondents will pay the costs of the 
appeal. The memorandum of objections is 
dismissed with costs. 

SapasivA Alvar, J.—Plaintiffs are the 
appellants. The defendants under two son- 
tracts with the plaintiffs were bound to 
ship 800 tons of solid Java molasses in 
October 1914 at Java to arrive in Madras 
in November 1914, the plaintiffs to take 
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delivery at Madras paying Rs. 1-15-6 per owt. 
The defendants failed to make the October 
shipment and thus committed breach of the 
contract. The plaintiffs sue for recovery of 
(a) Rs. 23,000, alleged to be the difference 
“between the contract price and the market 
price” of the 800 tons of molasses in Novem- 
ber 1914 when the molasses ought to have 
. been delivered at Madras by the defendants, 
and (b) Rs. 2,725-15-6, being the sum paid 
under protest by the plaintiffs to the de- 
fendants owing to the illegal detention by 
‘the defendants of some other shipments 
under the contract till that sum was paid to 
the defendants. 

The learned Judge on the Original Side 
gave a decree for the Rs. 2,725-15.6 claimed 
under the heading (b) on account of the 
‘sum paid under protest, but gave only 
‘Rs, 100 as nomipal damages in respect of 
the Rs. £3,CCO, damages claimed under 
heading ‘a). Hence the plaintiffs have 
‘appealed under the Letters Patent, the 
appeal being valued at Rs. 21,000 evidently 
because the plaintiffs’ contention in appeal 
ig thatthe learred Judge on the Original 
Side ought to have given them Rs, 21,100 as 
damages instead of only Rs. 10C under the 
_ heading (a), 

As stated by my Lord in his judgment, 
the law as to this subject is to be found in 
the Indian Contract Act, section 73 and 
in the illustrations thereto, The plaintiffs 
are by the section entitled to have “com- 
pensation for the loss or damage caused” 
to them “by the breach, the loss or damage 
‘being such as naturally arose in the 
usual course of things from sush breach or 
which the parties knew when they made 
the contract to be likely to result from the 
breach of it.’ Though there are 18 illustra- 
tions (a) to (r) appended to section 73, none of 
them refers in terms toa case where there 
is no market for the goods atthe place 
of delivery mentioned in the contract. 
[Three of the illustrations namely (e), (0) 
and (q) expressly refer to “market price” 
as one of the essential ingredients to be 
considered in arriving at the: damages. | 
If there was no illustration at all which 
could be reasonably held to govern the 
facts of this case and if the body of the 
section alone remained for consideration 
on ° the question of the amount of 
damages which the plaintiffs are entitled 


figiz 


to, there seems much to be said in favour 
of the view that, as there is no market 
for the goods at the place of delivery, 
and as the pecuniary loss naturally flowing 
from such a breach cannot, therefore, be 
estimated with reference to the market 
price, the plaintiffs ought to prove that 
“damage” capable of calculation in reme 
other reasonable manner naturally flowed 
and was sustained by them from such 
breach, or prove (the second alternative 
mentioned in section 73) that both them- 
selyes and the deferdants knew that some 
other damage was likely to result from 
the breach of the contract and the amount 
of such damage. This latter alternative 
right is, in my opinion, given by the 
section only as an additional right to that 
given by the clause which gives compensation 


-for “the lces or damage which naturally 


arose in the usval course of things” from sue 
breach, such additional right to be availed 
of at the plaintiffs’ option. 

Assuming, as I said before, that none 
of the illustrations to the section throws 
any light on the dispute in this case in 
which there is no market for the goods 
at the place of delivery, I agree with my 
Lord that the plaintiffs have not proved 
that any loss or damage naturally arising 
in the unusual course of things from the 
breach of the plaintiffs’ contract has been 
caused to them, nor (in the alternative) 
any loss or damage which both parties 
knew when they made the contract to be 
likely to result from its breach. 

The English cases [see Hunde v. Liddell 
($) and Elbinger Actien. Gesellschaft v. 
Armstrong (14)] no doubt decide that in 
such a case (which we might shortly call 
“no-market case”) the damages must be 
calculated on the basis of the value fixed 
by the price which would actually have to 
be paid for the best and nearest available 
substitute. Some of the English cases, if 
I may say so with respect, use the ex- 
pression “market-value” in a loose manner 
and lay down that the market-value for 
the calculation of damages must be ascertain- 
ed in particular modes where there is no 
market at all for the goods at the place 
of delivery. [Sea Wertheim v, Chicoutimi 
Pulp Company (15). ] ` 

(15) (1911) A. ©. 301l; 80 L. J. P,O. 91; 104 L, T- 
226; 16 Com. Cas, 297, 
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I agree with Mr. Justice Kumaraswami 
Sastri that the English and Indian cases 
do not lay down any inflexible rule that 
in estimating damages in ‘no-market” 
cases that “one has to go to the place 
which is nearest to the place where 
the breach occurred” and where there is 
a market. I agree with him that “it is 
not the nearest market that always governs 
but the place where, having regard to all 
the facts of a particular case, the plaintiff 
would without any material insonvenience 
to himself procure the goods in a manner 
that would throw the least amount of 
hardship on the other party.” In the 
present case, if was to Java ard not to 
Calcutta that the plaintiffs should have 
turned to, if they really wanted to pro- 
cure molasses as a substitute for the 
molasses contrasted for. 

I further agree with Mr. Justice Kumara- 
swami Sastri that the fact that the 
plaintiffs did not make any purchase of 
molasses as a substitute for the molasses 
contracted for or that they have 
not proved that they suffered apie of 
actual damages through the breach of 
contract does not disentitle them, if the 
English and American Law applies to this 
case, from recovering the difference between 
the Java price in October 1914 plus the 
cost of carriage to Madras and the con- 
tract price, As I said already, it may 
be a question whether, if the body of 
the section 73 stood alone, such a difference 
in a “no-market” case could be treated 
as loss or damages arising naturally from 
the breach. I shall take an extreme 
case, to illustrate what is in my mind, 
as extreme cases sometimes bring out clearly 
the principle in dispute. Suppose A at 
Madras wishes to bring up a wild animal 
found in Australia asa household pet; 
there being no market for such an animal 
at Madras, he enters into a contract with 
B of Australia through Bs agent at 
Madras in March 1917 for delivery to him 
at Madras of the animal, the price to be 
Rs. 300 payable to Bs agent at Madras 
on delivery in September 1917. B illegally 
repudiates the contract in July 1917 and 
thus commits a breach. If A had taken 
other steps in July or August 1917, he 
could have obtained a similar wild animal 
from Australia delivered at Madras in 
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September at a cost of Rs. 500. A does 
not take any such steps but makes a 
demand for Rs. 200 as damages payable 
to him and he dies (say) 3 days after 
the date fixed for the delivery of the 
animal to him at Madras under the oon- 
tract. A’s son and heir O does not him- 
self care to have any such animal as a 
pet. Is O entitled to recover Rs. 200 
as damages from B for breach of the 
contract according to section 73 of the 
Contrast Act? Section 73, as I said 
before, speaks of loss or damage which 
naturally arose from such breach, using 
the word ‘arose’ in the past tense. Can 
we say that Rs. 200 was the damage 
which had naturally arisen to A by his 
net having had a pet wild animal by him 
during the three days between the date 
fixed for delivery of the same under the 
contract and A’s death or to As son and 
heir by not having inherited a wild animal 
which he does not want? If, of course, 
he had tried to obtain a substitute and 
had obtained if at a cost of Rs, 500, 
the loss of Rs. 200 might be said to 
have naturally arisen. Apart from 
authority therefore and on the language of 
the body of the section 73 alone, I would 
be inclined to think that no damages at 
all can be claimed. À 

But I think illustration. (a) to section 
73 authoritatively interprets what the 
Legislature meant by the phrase loss or 
damage which naturally arose in the usual 
course of things from a breach of the 
contract” in a “no-market? case also. 
That illustration is as follows: “(a) A 
contracts to sell and deliver 50 maunds 
of saltpetre to B, at a certain price to 
be paid on delivery. A breaks his pro. 
mise. Is B entitled to receive from A, 
by way of compensation, the sum, if any, by 
which the contract price falls short of the 
price for which B might have obtained 50 
maunds of saltpetre of like quality at the 
time when the saltpetre ought to have been 
delivered?” It will be seen that the language 
of the illustration is absolutely general 
and wide and it makes no exception on 
account of special circumstances like the 
following: (a) a case where B could have 
used some other substitute for the saltpetre, 
(b) a case where B was made a gift of 
50 maunds of saltpetre as substitute on 
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the date fixed for delivery by A, (e) 
where there was no market at all for the 
saltpetere at the place of delivery. The 
law as stated in the illustration gives an 
unconditional right to B to get the difference 
between the contract price and the cost 
which he would have had to inour to 
obtain the like quantity of saltpetre with, 
of course, the least amount of hardship 
to A. I think this illustration is fully con- 
sistent with the English Law as laid down 
in the House of Lords sase of Wertheim v, 
Chicoutimi Pulp Oo. (15), though that case was 
a case of breach by late delivery and rot 
a case of no delivery at all. So also in 
Jugmohandas v. Nusserwanjt (16) Jenkins, 
C. J., and Chandavarkar, J., construe 
section 73 of the Contract Act similarly: 
“There was no ready market rate. We, 
therefore, must have recourse to some 
other best.” And then the learned Judges 
consider all the fasts includinga statement 
prepared by the plaintiff himself in that 
_gase as to whet he considered reasonable 
compensation from anotber party who 
committed a similar breach of contract 
with plaintiff. Where there are absolutely 
no materials put forward by the plaintiff 
to indicate what it would have cost him 
to obtain sirailar goods in the cheapest 
manner, it may be that only nominal 
damages would have to be allowed, But 
where there are some materials, the Court 
should, I think, as a Jury try to arrive 
at the cost at which the plaintiff could 
have got other similar goods for the con- 
tracted date of delivery and give him the 

difference, if any, between that and the 
~ contrasted price. In the present case, we 
have got the facts that the defendants 
themselves wrote the letter Hxhibit G in 
October 1914, wherein they offer to deliver 
molasses at Rs, 2-9-3 per owt. in November, 
If we take that rateas the rate at which 
the plaintiffs would have been obliged to 
pay if they had attempted to obtain S00 
tons or 16,000 owte., as substitute for the 
molasses contracted for, then the damages 
which -they would be entitled to would be 
16,000 into Rs. 2-9-3 minus Rs. 1-15.6 (9 
annas 9 -pies) or Rs. 9,750. But it appears 
that the:plaintiffs themselves considered the 


(16) 26 B. 744; 4 Bom. L. R. 604. 
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price Rs, 2-9-3 as too high a quotation 
and that the price of molasses was pro- 
bably rising even between the beginning 


of October and the end 
Java. 


of October at 


I might here remark that the plaint- 
iffs might have Jet in evidence as to 
why they considered Rs, 2-9-3 as too 


high or what they considered as a fair 
price, and the defendants might also have 
let in evidence as to how they arrived at 
the figure Rs. 2-9-3 and what the real 
price was of molasses at Java and what, 
with the freight and reasonable commission 
to importers, the costs per ewt. would have 
come to when delivered at Madras. I, 
therefore, agree with my Lord that under 
the circumstances Rs. 5,000 must be 
taken asa reasonable amount to be awarded 
to the plaintiffs as damages in this case. e 

I would, in the result, allow the appeal 
to the extent of this amount of Rs. 5,060 
minus Rs. 100, nominal damages allowed 
under this head by the learned trial Judge, 
with the costs of the appeal. The memoran- 
dum of objections is dismissed with costs. 

M. C. P. 

Appeal allowed. 
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PUNJAB CHIEF COURT. 
Seconp CIvIL APPBAL No, 1245 or 1917. 
April 16, 1918. 
FPresent:—Mr. Justice Shah Din. 
Musammat FAZAL-NUR AND ANOTHER 
— PLAINTIFFS— APPELLANTS 
Versus 


MUHAMMAD HASSAN—Derenpant— 


RESPONDENT. 

Cosis—Court emercising discretion in arbitrary 
manner-——Appeal, second, whether maintainable. 

Where a lower Appellate Court exercises its discre- 
tion as to the award of costs in an arbitrary manner 
and not according to judicial principles, a second 
appeal lies from its decree. [p. 949, col. 1.] 

Plaintiff, a minor, sued through her brother as 
next friend for a declaration that she was not the law- 
fully wedded wife of the defendant and obtained a 
decree with costs, the Court holding that no valid 
marriage had taken place between the plaintiff and 
the defendant as alleged by the latter and that the 
plaintiff had never lived with the defendant as his 
wife. On appeal the District Judge, while agreeing 
with the lower Court on all points, held that the 
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defendant had been badly treated asthe customary 
eparation for the abduction of his sister by plaintiff's 
brother had been denied to him and that therefore the 
plaintifi’s next friend must pay the defendant’s costs: 
Held, that inasmuch as the defendant’s allegations 
as tothe alleged marriage had been found to be 
false, the District Judge's order as to costs was wholly 
unjustifiable and must be set aside. 


Second appeal from the decree of the Dis- 


trict Judge, Jhelum, dated the 16th January 
1217, varying as to costs only that of the 
Senior Subordinate Judge, Jhelum, dated the 
20th October 1916 decreeing the claim. 

Dr, Muhammad TIebal, for the Appel- 
lants. 

Mr. Badr-ud-Din Kureshi, for the Respond- 
ent, 

JUDGMENT.—This second appeal relates 
only to costs; and it ig urged by the ap- 
pellants’ Counsel that since the District 
Jydge has exercised his discretion as to the 
award of costs in an arbitrary manner and 
not according to judicial principles, a second 
appeal lies from his decree [Daulat Ram 
v. Durga Prasad (1), Bhugobati Pal v. 
Mahomed Ali (2) and Ranchordas Vithaldas v, 
Bai Kasi (3)]. The facts which are relevant 
to the question of costs are briefly these. 
The appellant, who is a minor, brought a 
suit through her brother as next friend 
for a declaration that she was not the 
lawfully married wife of the respondent. 
The Subordinate Judge who tried the suit 
gave her a decree with costs, holding that 
no valid marriage had taken place between 
the appellant and the respondent in 1902, 
as alleged by the latter, that the appellant 
chad never lived with the respondent as his 
wife, and that the agreement of 1902 be- 
tween the appellant’s step-brother and the 
respondent by which the appellant, who 
was then only two years of age, was to 
be married to the respondent, a boy of 
eighteen years, was opposed to pablie policy 
and as such invalid. The District Jndge 
while agreeing with the Subordinate Judge, 
on all points, has held that the respondent 
has been badly treated as the customary 
reparation for the abduction of his 
sister by the appellant’s step-brother 
has been denied to him by the appellant’s 
family, and that, herefore, the ap- 


D 19A. 333; A. W. N, (1893) 110; 7 Ind, Dec. (N. £8) 
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pellants’ next friend must pay his  eosts. 
This is an entirely erroneous view of the 
situation. It is clear that the appellant 
was never married to the respondent, 
and yet in this litigation the respondent 
has set upa false claim to the effect that 
he is the husband of the appellant, that the 
appellant had lived with him as his wife 
for a great many years,and that she having 
attained puberty some years ago had ratified 
the marriage. These allegations have been 
found to be false ; and yet the District 
Judge has awarded costs to the respondent 
simply and solely because the appellant’s 
step-brother did not give full reparation 
to the raspondent for having abducted his 
sister in 1902, 

It is clear that the District Judge’s order 
as to costs is wholly unjustified and 
arbitrary, I accordingly assept this appeal 
and setting aside his decree as to gosts 
restore that of the first Court. 

Appeal accepted. 


EET 


MADRAS HIGH COURT. 
Seconp Crvin Appear No. 1135 or 1916. 
Ostober 25, 1917, 
E Justice Seshagiri Aiyar and 
Mr. Justice Napier, 
TIRUMALAI MUTHUVEERA. 
PARAMAS!IVA VENKITASAMINAICKER 
— DEFENDANT No, 1— APPELLANT 
versus 


- MUTHUSAMI PILLAI AND ANOTHER 


PLAINTIFF AND DEFENDANT No, 2--Respoxpenrts, 

Transfer of Property Act {IV of 1882), s. 72—Mort. 
gage, usufrucluary —Expenses of criminal litigation 
conducted by mortgagee to support title, whether charge- 
able on property—Suit for re-imbursement, maintain- 
ability of—Hindu Law-—Guardianship—Step-mother, 
right of, fo act as guardian of her step-son — Contr act 
by guar dian, whether chargeable on minors estate, 

It is open to doubt whether an expensive criminal 
litigation, conducted by a usufructaary mortgagee for 
the purpose of securing the convietion of persons who 
have reaped and carried away the crops on the 
mortgaged land, can be regarded as a proceeding 
ae to support the mortgagor’s title. [p. 950, 

əl, 2 

Where, however, the mortgagee acts as a prudent 
owner and at the request of the mortgagor ang the 
proceedings are rendered necessary, he is entitled to 
be indemnified in respect of such ape [p. 951, 
col. 1.7 
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. In such an event the mortgagee has the right to 
add the amount so expended to the principal money 
and insit on its payment before redemption or sue 
separately for its recovery. [p. 951, col. 1.] 

Seotion 72 of the Transfer of Property Act does 
not restrict the mortgagee’s remedy to what is stated 
there, There isan independent cause of action for 
expenses incurred under any of the elauses of the 
section. [p. 952; col. 1.] 

: Bavanna v, Balagurivi, 9M. L. J. 177, dissented 
rom, 

| McEwan v. Crombie, (1884) 25 Ch, D. 175 atp. 
177; 53 L, J. Ob, 24; 49 L. T. 499; 82 W. R. 115, ex- 
plained and distinguished. 

In the absence of nearer relations, a step-mother is, 
under the Hindu Law, entitled to act as the guardian 
of her step-son. [p. 952, col. 1.] 

Maharanee Ram Bunsee Koonwaree v, Maharanee 
Soobh Koonwaree, 7 W. R. 321, not approved. 

A Hindu guardian cannot enter into a transaction 
so as to charge’ the minoron attaining age with 
personal liability. [p. 952, col. 2.] 

Waghela Rajsanji v. Shekh Mastudin, 11 B. 651; 14 
I, A. 89; 11 Ind. Jur, 315; 5 Sar. P. C.J. 16; 6 Ind. 
Dec. (N. s.) 364, followed. 

. Where a decree makes the minor personally liable 
on’a contract by his guardian the Appellate Court 
has jurisdiction to amend and rectify iteven in the 
absence: of a memorandum of objections or cross- 
appeal on behalf of the minor. [p. 952, col. 2.) 

The minor’s liability, however, for debts properly 
incurred on his behalf by his guardian can be charged 
against his estate. [p, 953, col. 1.] 


Second appeal against the decree of the 
Court of the Temporary Subordinate Judge, 
Madura, in Appeal Suit No. 10 of 1916, 
preferred against the desree of the Court 
of the Additional District Munsif, Dindigul, 
in Original Suit No, 324 of 1918. 

Messrs, K. Jagannadha Azyar and K. Balamu- 
kunda Atyar, for the Appellant. 

“Mr. A, Krishnasamt Adyar, for the Re- 
spondents. 


JUDGMENT. 


SESHAGIRI Alvar, J.—The plaintiff obtained 
a usufructuary mortgage from the father of 
the lst defendant in 1906. He was in pos- 
session for three years. After that period, 
the tenants whom he had let into possession 
colluded with one Sekhomoni Ammal, a 
neighbouring Zemindarini, and carried away 
the crops on the land without paying the 
landlord’s share. Thereupon, the plaintiff 
instituted criminal proceedings against the 
tenants and they were convicted. For the 
expenses incurred in condusting the oriminal 
proceedings, the 2nd defendant, who is the 
stepemother of the 1st defendant, executed 
a document, which is styled a Varthamanam, 
in Desember 1909, The present suit is 


brought against both the defendants on 
that document. The lst defendant denied 
the right of the 2nd defendant to be his 
guardian and contended that the criminal 
litigation was not conducted bona fide and 
that he is not liable for the expenses 
incurred. The District Munsif came to the 
conclusion that the criminal prosecution 
was not necessary for protesting the interest 
of either the mortgagor or the mortgagee, 
that the expenses incurred were not 
sovered by any of the provisions of section 72 
of the Transfer of Property Act, and that, 
under any circumstances, the plaintiff is 
not entitled to any decree against the Ist 
defendant who was a minor at the time 
of Exhibit A. He dismissed the suit. In 
appeal the Subordinate Judge differed 
from the District Munsif upon the question 
whether the oriminal proceedings were 
necessary to protect the estate. His finding 
is that as Sekhomoni Ammal disputed the 
ownership of the defendants if was necessary 
to have conducted eriminal proceedings in 
order tu protect the estate. He also held 
that the document executed by the 2nd 
defendant was binding upon the Ist defend- 
ant. He gave a decree to the plaintiff 
for Rs. 800. The deoree is personal and 
does not charge the property of the Ist 
defendant. 

No serious attempt was made before us 
to impeach the finding of the Subordinate 
Judge that the expenses of the criminal 
prosecution were necessary. If we heard 
the case on the facts, we may not have 
come to the same conclusion as the lower 
Appellate Court has done. Under section 72, 
clause (c), of the Transfer of Property Act, 
the mortgagee in possession may add any 
moneys spent in supporting the mortgagor’s 
title to the property. It is open to doubt 
whether an expensive criminal litigation car- 
ried on for the purpose of getting convicted 
certain persons who had reaped and carried 
away the crops on the land can be regarded 
as a proceeding necessary to support the title 
of the mortgagor. But, apparently the accus- 
sed were set up by a rival claimant, and it 
appears -from the evidence that the 2nd 
defendant requested the plaintiff to take 
eriminal proceedings to protest the Ist 
defendant's title to the property. 8 we 
said befcre, the matter has not been 
seriously argued before us, and wej are not 
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prepared to differ from the Subordinate 
Judge on this point. 
ı The further question is whether the 
expenses incurred were reasonable. The 
mortgagee in possession must act as a 
prudent owner. That is a question of 
fact, on which the Subordinate Judge has 
given a finding which has not been serious- 
ly attacked in this Court. We ara bound 
by that finding. On these two findings 
there can be no donbt that the mortgagee 
is entitled to be indemnified in respect 
of the expenses incurred by him. The 
oases of Godfrey v. Watson (1), Sandon v. 
Hooper (2) and Fenton v, Blackwood (3) 
lay down this proposition 1 in clear terms, 

The next question i is whether a separate suit 
14 maintainable in respect of the expenses. 
Mr. Jagannadha Ayyar contended that the 
@nly remedy open to the mortgagee, who 
has spent money, under clauses (a) to (e) of 
sestion 72, is to add. them to tha moneys 
due under the mortgage and to insist upon 
being paid those sums before redemption, 
and not bring a separata suit. The language 
of sastion 72 is against this contention. The 
words are, “ the mortgagee may, in the 
absence of a contract to the contrary, 
add such money to the principal money”. 
It is a permissive provision and not an 
obligation imposed upon the mortgagee. 
As we read the section, if seems to us 
that the Legislatura intended to give larger 
rights to the mortgagae than ha would 
otherwise have. Every person who spends 
money for the banefit of another is entitled to 
sue for that money. The ordinary rules of 
contrast would secure him that right, In the 
case of a mortgagee, the Legislature appar- 
ently intended to put him ona higher footing, 
He is given the liberty of adding the 
expended monsys -to the amount of the 
mortgage, thereby securing to the moneys 
` a gharge upon the property. The use of 


the word may. shows that it is an 
additional remedy conferred upon the 
mortgagee and that it is not the sole 


remedy. The learned Vakil for the appel- 
lant has been able bo find a case which 
certainly supports him in his contention. 


(1) (1747) 3 Aik. 517; 26 E. R. 1098, 
(2) $1643) 6 Beav. 246; 12 L, J. Ch, 809; 49 E. R. 


820; 63 R. R. 72. 
8 ( 874) 5 P. O, 167; 22 W. R. 562. 
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In Bavanna v, Bulagurivi (4) it was held by 
Justice Sabramania Aiyar and Justice Boddam 
that the only right secured under section 72 is 
to add the amount to the mortgage money. 
This judgment has uot been referred to or 
followed in any of the subsequent cases in 
this or any other High Court. With all 
respect to the learned Judges, we are unable 
to agree with their conclusions. There is no 
diseussion .of the section of the Act nor is 
there any citation of authorities in support 
of the proposition laid down by the learned 
Judges. Mr. Jagannatha Ayyar referred us 
to McEwan v. Orombie (5). One preliminary 
observation may be made as regards that 
case, and that is the learned Lord Justices 
had not to construe any Act of Parliament 
as we have to do. Lord Justice Cotton 
points ont that the right of redemption 
is itself an indulgence granted to the 
mortgagor, and that he would not be 


allowed to exercise that right except on 
condition of paying the mortgagee any 
expenses which have been properly 


incurred. He adds that the wmortgagee’s 
right to bring actions for the debt is not 
permissible, besause the sondition imposed 
by a Court of Equity is notin the nature 
of a contrast which oan be independently 
enforead. As we understand the learned 
Lord Justice, he ssems to haye laid down 
that the Commin Law Courts should not 
entartain an action for the debt duein a 
matter which i3 paraly within the juris- 
diction of the Chausary Court and which 
liability the Chancery Court ia alone oom- 
pstent to impose as a condition of redemp- 
tion. This principle san have no ap- 
plication to India, Having regard, as we 
said bafore, to the language of sastion 72 of 
the Transfer of Property Ast, we are 
unable to agraa with the sontention that 
the only remedy open to the mortgagee 
is to insist upon being paid at the time. 
of redemption. Moreover, in the present 
ease, it cannot be said that there was no 
consideration for the bond given by the 
2nd defendant to the plaintiff. Undonbted- 
ly money has been spent on her be- 
half and apparently at her request, and 
1 see no reason for holding that the bon! 


(4) 9 M. L. J. 177. 
(6) (1884) 25 Ch. D. 175 at p, 177: 53 L. J. 8h 24, 
49 L. T. 499; 32 W. R. 115. 


,* 


14” 
VENKITASAMI NAICKER V, MUTRUSAMI PILLAY, 


sued on is not supported by consideration, 
The decision of the Allahabad High Court 
in Imdad Hasan Khan v. Badri Prasad (6) 
impliedly holds that there is an independ- 
ent cause of action for expenses incurred 
under any of the olauses of section 72, 
We must, therefore, overrule this con- 
tention. 

One other minor sontention may be 
disposed of before dealing with the prinsi- 
pal point argued in the case. 

The learned Vakil for the appellant 
argued ‘that, as the 2nd defendant is 
only the step-mother, she was not the 
natural guardian of the Ist defendant 
and, therefore, the bond will not bind him. 


“The question was not very fully argued, 


therefore we do not propose to 
any definite opinion upon the 
question whether the step-mother is a 
guardian under the Hindu Law. There is 
one case of Lukmee vy. Umur Chund Deo 
Chund (7) and another in the North 
Western Provinces in Nunkoolal v. Shoodra 
(8) sited in Trevelyan on Minors, 5th edition, 
page 51, in which it was held that a step- 
mother is entitled to be the gnardian of 
her step-son. On the other hand, we have 
Maharance Ram Bun:ee Konwaree v. Maha. 
ranee Soobh Koonwaree (9), where it was held 
that she is not. I do not think the faot 
that she is not the heir to her step-son 
is conclusive on the question. As ab 
present advised, we are unable to think that 
in the absence of nearer relations she is 
not entitled to act asthe guardian of her 
step-son., In Sundar Mont Dai v. Bargsidhar 
Patnaik (10) Mookerjee and Beackcroft, JJ., 
appointed the step-mother of the minor to 
be his guardian. In the present case the 
step-mother was the sister of the lst defend- 
ant’s own mother. We, therefore, think that 
no valid objection can be raised on the ground 
that she is not entitled to act as guardian, 
The main question is whether, on a contract 
by the guardian of a Hindu, the minor’s 
person or his property can be charged with 
liability. We feel no doubt that the decree 


and 
express 


(G) 20 A. 401; A. W. N. (1898) £0; 9 Ind. Dec, 
(x. s.) 617. 

(7) 2 Bom. Sud. C. Rep. 144. 

(8) (1847) N. W. P. Sud. O. Rep, 115, 

(9) 7 W. R. 3821, 

(10) 16 Ind. Cas, 900; 17 O. Le J, 405. 
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against the lst defendant personally is wrong. 
It was pointed out by the Judicial Committee 
in Waghela Rajsanji-v. Shekh Masludin (11) 
that a guardian cannot enter into a trans- 
action so as to charge the minor, on 
attaining majority, with personal liability. 
Therefore the decree ia wrong, in so far as it 
makes the lst defendant personally liable. 
But we have jurisdiction to see that a proper 
desres is passed, although there is no memo- 
randum of objestions or cross-appeal before us. 
Now the question is whether the property of 
the minor should be held liable. Mr. Jagan- 
nadha Ayyar laid emphasis upon the decision 
of the Privy Counoil in Indur Chunder Singh 
v. Radhakishore Ghose (12) and argued that 
unless the guardian created a charge upon 
the property, no decree should be passed 
against the estate of the minor. It is 
necessary to examine this decision verf 
carefully to see what it is that was actually 
decided by the Judicial Committee in that 
case. In the first place, the contract, 
although by the guardian of the minor, 
was not entered into in that capacity. A 
renewal of a lease was taken in the name 
of the mother and grandmother of the 
infant. The description in the document is 
that they were the mother and grandmother 
of the boy. The document does not purport 
to have been executed as guardians. Further 
it was afresh contract entered into by the 
ladies and in the litigation that ensued, 
the minor was sought to be charged with 
liability for this contract. Lord Hannen 
delivering the judgment of the Board 
points out, in more than one place, that 
the transaction was not entered into as 
guardians of the minor. On page 512 it 
is said : The lessees (referring to the 
mother and the grandmother) undertook 
themselves to pay the rent.” on page 513 it 
is stated that the plaintiff was asking the 
minor to fulâl the obligations entered into 
by the lessees in their own name.” Refer- 
ring tothe earlier case of Hanocmanpersaud 
Panday v. Musammat Babooce Munraj K oonweree 
(13), His Lordship observes: “Further the 


'11) 11 B. 551; 14 I. A. 89; 11 Ind. Jur, 315; 5 Sar, 
P. ©. J. 1€; 6 Ind, Dec. (N. s.) 864. 

(12; 19 0. 607; 19 I. A. 90; 6 Sar, P.O, J, W85; 9 
Ind, Deo. (N. s.) 782. 

(13) 6 M, I. A, 393; 18 W. R. 81x; Sevestre 253n; 
2 Suth P. 0, J. 29; I Sar. P, O, J. 562; 19 E, kR. 147. 
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managers of an infant’s estate were actually 


dealing by way of mortgage with a portion, 


of that estate.” The view taken in Indur 
Chunder Singh v. Radhakishore Ghose (12), 
comes to this, that, with reference to 
transactions entered into personally by the 
guardian of the minor, his estate, on his 
attaining age, should not be held Jiable, 
We do not think this decision should be 
extended to cases which are not covered 
by the facts proved in that oase. After 
Indur Chunder Singh v. Radhakishore Ghose 
(12) this Court had to deal with the ques- 
tion in a number of cases. In Subramania 
Ayyar v. Arumuga Chetty (14) it was held 
that ona bond exeouted by the guardian 
the minor’s estate can be made liable, 
Duraisamt Reddit v, Muthial Reddi (15) 
decides the very question we have 
new fo decide. Regulla Jogayya v. 
Vencatarathnamma (16), though it is not 
a case of minor, enunciates the same 
principle. In Sanka Krishnamurthi v. 
Bank of Burma (17), the present Chief 
Justice points ont that, by ap- 
plying the principle of subrogation, the 
estate of the minor oan be proceeded 
against for a proper debt incurred on 
behalf of the minor. Lastly we haye Padma 
Krishna Chettiar v. Nagamani Ammal (18). 
It lays down that a minor’s estate can be 
made liable for a debt sontracted by the 
guardian. Although a great deal 
may ke said in favour of the position that 
the Hindu Law liability should not be 
extended to cases under the Negotiable 
Instruments Act, there can be no question 
that in case of bonds like the present one, 
the liability of the minor for debts pro- 
perly incurred on his behalf can be charged 
against the estate. We see no reason for 
not following this catena of decisions in 
this’ Presidency and for referring the case 
to a Fall Bench. In a very recent case 
reported as Swaminatha Aiyar v. Srinivasa 
Aiyar (19) Justice Abdur Rahim and 


(14) 26 M. 330. 

(15) 31 M. 458. 

(16) 5 Ind. Cas. 271; £3 M. 492; 7 M. L. T, 112; 20 
M. L. J. 412; (1910) M. W. N. 142. 

(17) 11 Ind. Cas. 79; 14 Ind. Cas. 389; 85 M, 692; 
(1911) 1 M. W. N. 355; 21 M. L. J. 620; IL M. L. T, 
56. 

(18) 30 Ind. Cas, 574; 89 M. 915; 15 M L. T. 216. 

(19) 88 Ind. Cas. 172; 32 M. L. J. 259; 21 M. L.T, 
91,5 L. W. 323; (1917) M, W. N. 278, 
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Justice Spencer held that on a personal 
contract entered into by a_ trustee the 
minor’s estate should not be held liable. 
This decision has been dissented from by 
Kumarasami Sastri, J., in Ammalu Ammal v, 
Namagirt Ammal (20), but Sadasiva Aiyar, J., 


is inclined to agree with it. Itis not 
necessary for us to express any opinion 
one way or the other upon the 


actual conclusion come to in the case. The 
learned Judges point out that the case of 
a guardian of an infant stands on a different 
footing from the case of a trustee. As Mr, 
Krisbnasami Aiyar suggested, the trustee 
has a legal estate in him and consequently 
contract entered into by him 
must prima facie be taken to be chargeable 
only against him personally or against 
the estate in his hands, The guardian of 
& minor occupies a different position, for, 
as he enters into a scontracton behalf of 
the minor who is the legal owner 
of the property, he must be deemed to have 
intended to charge the estate of the minor 
with liability. In this view Swaminatha 
Aiyar v, Srinivasa Aiyar (19) does not affect 
the present case. We are, therefore, of 
opinion that the estate of the minor is 
liable for the debt sued on. The decree of 
the Subordinate Judge must be modified 
by stating that the minor is not personally 
liable but only his property. With this 
modification the second appeal must be 
dismissed with costs. 
Napier, J,—lI agree. 
M, C. P. 
Appeal dismissed; 


Decree malka. 
(20) 43 Ind. Cas. 760; 33 M.L J. 631; 22 M. L, T. 
391; 6 L. W. 722; (1918) M, W, N. 110. 
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- The chief wife of a Burmese Buddhist may object 
to her husband taking a second wife, and may claim 
a divorce if he does so without herconsent. Her 
right, however, is subject to certain exceptions men- 
tioned in sections 219, 232, 265—67 and 811 of the 
Digest, wherein the husband is allowed to take a 
second wife when the first wifeis barren or has borne 
only female children, or is suffering from certain 
diseases. [p. $57, col. 1; p. 958, cols. 1 & 2.] 

In the case of such a divorce the property should 
be partitioned asin the case of divorce by mutual 
consent, [p. 957, col. 1; p. 958, col. 2; p, 959, col. I.] 

Ma In Than v. Maung Saw Hla, L. B. R. (1872-92) 
103; and Ma Ein v, Te Naung, 3 Ind, Cas, 715;5 L. 
B. R. 87, dissented from. 

JUDGMENT. 

Rias, J—The question referred for deci- 
gion in this case is whether the chief wife 
of a Burmese Buddhist is entitled to divorce 
her husband if he takes a lesser wife 
without her consent. It will be convenient 
first to examine the course of decisions 
on this point or related points. The 
earliest case is that of Ma In Than v. 
Maung Saw Hla (1), in which the Special 
Court held in 1881 that the chief wife 
had no right of objecticn. This ruling 
was declared to be still good law in 1909 
in Ma Ein v. Te Naung (2), but doubts 
as to its correctness had been already 
expressed in various cases both in Upper 
and Lower Burma. In Maung Kauk v. 
Ma Han (3) Mr. Burgess said that 
before acsepting the rule in Ma In Than’'s 
case (1) it would be necessary to examine 
the authorities, as there was much to be said 
on the other side. In1893 the same learned 
Judge said in Ma Shwe Ma v. Ma Hlaing 
(4): “Polygamy is said to be lawful by 
Buddhist Law, ‘but it may be doubted whether 
this conveys a correct impression unless 
it is understood in a special or limited 
sense. The leading principle of Buddhism 
in this respect is monogamy rather 
than polygamy.” He wenton to express the 
opinion that allusions to a plurality of 
wives in mostof the Dhammathats referred 
to Hindu laws and customs rather than 
Buddhist Law. The precise point in issue 
in this reference has, however, never been 
desided in Upper Burma. The desision in 
Ma In Than'’s case (1) bas been questiond 


L. B. R. (1972-92) 103. 

3 Ind. Cas. 715; 5 L. B. R. 87. 

U. B, R. (1892-98) Vol. IT, 48. 

(4) U. B. R. (1892-96) Vol. II, 145 at pp. 149, 150. 
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in three reported cases sinae the son- 
stitution of the Chief Court in 1900. In 
Ma San Shwe vy. Po Thatk (5) Birks, J., 
discussed this ruling but did not come to 
any definite conslusion. In Ma Ka U v., 
Po Saw (6) a Full Bench of this Court 
held that a chief wife could‘ refuse to live 
in the same house as a lesser wife. Hartnoll, 
J., dissented from the opinion expressed 
in Ma In Than’s case (1), and said that a 
husband who took another wife without 
his first wifes consent committed a 
serious matrimonial fault against her; but 
he did not come to a finding whether 
this fault would justify a claim to divorce, 
ag it was not necessary to the decision 
of the matter in issue. In Ma Wun Di 
v. Ma Kin (7) Adamson, J., said: “The 
learned Advocate for respondents raised a 
question of Buddhist Law, as to whether’ a 
Burman Buddhist can legally marry a second 
wife, during the lifetime of his first wife, with- 
out her consent. ILregret...the question does 
not require a decision in this case. I may say, 
however, that the arguments of the learned 
Advocate, which he has embodied in a very. 
interesting printed pamphlet,appear to me 
rather to throw doubt on the ruling of 
the Special Court in Ma In Than v. Maung Saw 
Hla(1)...than to prove the broader proposition 
that a second marriage under these circum- 
stances is null and void.” 

There is no doubt that polygamy is legal 
in Burma. In Ma In Than’s case (1), 
Jardine, J. ©., held that in spite of 
the existence of some texts of the religions 
law books, the custom of polygamy is so 
fully astablished that it lay upon the objector 
to show that this custom was limited in 
its application. He further said that 
even if the religions law was expressed 
opposed to polygamy, he would hesitate to 
Suppress by judicial decision an institution 
which is part of the life of ‘the people. 
He thought thaf the whole tenor of the 
Manugye was in accordance with thé custom 
of polygamous marriages, and should not 
be set aside on account of the existence 
of isolated texts. There are indications, 
however, that the learned Judge was 


(5) 2 Chan. Toon’s L. C. 165. 

(6) 4 L. B. R. 840; 9 Or. L. J, 25, ° 

(7) 4 L. B. R. 175; 10 Bom. L. R. 4l; 3 M. L. T. 93; 
18 M. L. J. 3; 12 0. W. N. 220; 7 ©. L. J. 112; 35C 
288; 5 A L J. 63; H Bur. L. R. 3; 35 L A, 41 (P.O). 
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inclined subsequently to modify the decided 
opinion he had expressed in Ma In Than’s case 
(1). After that decision the Manu Kun- 
nana was translated and at page 30 of 
his note on Buddhist Law, Mr. Jardine 
observes that sections 173 and 132 throw 
some donbt on the right of polygamy. 
In paragraph 32 of his second note he says: 
“Throughout the Dhammathat (Manugye) 
polygamy is treated as lawful but with a 
feeling that it is a grievance to the first 
wife.’ Capfain Forbes says: “Even if 
polygamy is indulged in, the general 
feeling may he said to be against it. The 
suppression of the first by the second wife 
is a serions matter.” In Queen-Hmpress v. 
Nga Ne U (8) Mr. Jardine said:— I am 
aware that some Burmans think that a 
man who has a wife may not marry a 
s8cond time in ber lifetime without her 
consent. The 178rd section of the Wunnana 
is in favour of this view, but it was not 
pointed out to the Special Court who held 
the contrary in Ma In Than’s case (1)? In 
Ma Wun Drs case (7) their Lordships of 
the Privy Council quoted with approval 
the following observations of the learned 
Chief Justice: “It is not forbidden to a 
Burman Buddhist to have two wives at 
the same time, but it is universally conceded 
that the leading principle of Buddhism 
is monogamy rather than polygamy, that 
polygamy is rare and...is considered dis- 
respectable,” There can be no doubt that 
in Lower Burma the position is that 
polygamy is tolerated but regarded with 
disfavour and that there has always been 
a body of opinion that it is only allowed 
if the first wife consents. Assuming that 
the Dhammathats only allow it under 
certain conditions or penalties, I am unable 
to see why the fact that these penalties 
have never been enforced in practice, or 
that it is not possible to point to instances 
of such enforcement, should preclude 
this Court from declaring that they exist 
and can he claimed by the wronged wife. 
The law to be administered isthe Burmese 
Buddhist Law as laid down in the Dham- 
mathats, unless such law has been clearly 
modified by custom or ig repugnant to 
equity, justise er good sonssience, In 


(8) L, B. R. (1872-92) 202. 
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Bhagwan Singh v, Bhagwan Singh (9) 
their Lordships of the Privy Council pointed 
out that the judgment in the Collector af 
Madura vy. Moottvo Ramalinga Sathupathy 
(10) gives no countenance to the conclusion 
that in order to bring a case under the 
rule of any law, laid down for Hindus 
generally, evidence must be given of 
actual events to show that in point of fact 
the people subject to that general law 
regulate their lives by it. At page 423 
of the same judgment their Lordships said 
that the general law should be ascertained 
by reference to the authoritative text books 
and judicial opinion, and that when the 
genera] law has been established any one 
living where such law prevails and is 
applicable must be taken to fall under the 
general law, unless he can show some valid 
local tribal or family custom to the contrary, 


The mere fact that the limitations to the 


license of having more than one wife have 
not been observed is insufficient to justify 
the Courts in holding that the law has 
been abrogated by custom, espesially in a 
country like Burma, where as Sir John 
Jardine himself observes (notes on Bude 
dhist Law III) the system of compromise 
based on consent and acquiescence almost 
supersedes custom. So far had this system 
of compromise been carried that when 
British Judges first attempted to ascertain 
what the Buddhist Law was on any sub- 
ject, they sometimes found great difficulty 
in obtaining any information on which a 
decision could properly be based. It 
appears to .me, therefore, that there is no 
proof of any custom regarding polygamy 
which custom overrides the general law 
laid down in the Dhammathats or precludes 
us from examining that law with a view 
to ascertain its scope and provisions. I1¢ 
is true that in Hindu Law, to which to 
some extent the Dhammathats are indebted 
for their rules, there is no restriction 
against polygamy and the rules enjoin- 
ing monogamy have been held to be 
merely directory and not mandatory 
(Cowell’s Lecture on Hindu Law, part I, 
page 164, Mayne, Hindu Law, paragraph 92, 

(9) 2] A. 412 at p. 422; 1 Bom. L, R. 311; 830. W, 


N. 454; 26 I. A. 153; 7 Sar, P.O. J. 474; 9 Ind. Dec ° ° 


(x. s) 971 (P.C.). 

(10 12 M, I. A. 397; 10 W. R. P. C, 17; 1 BIL, R. 
P. C. 1; 2 Suth. P, C, J. 136; 2 Sar. P, C. J. 861; 20 E. 
R. 389, 
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Sarkar’s Lestures, page 117). They seem 
to be of the nature of counsels of per- 
fection rather than absolnte prohibitions 
coupled with a penalty in oase of dis- 
obedience. Bot whatever may be the 
extent to which the Dhammatkats are 
indebted to Hindu Law, there oan be no 
doubt that the Hindu Law regarding 
marriage and divorce has been profoundly 
modified by Buddhism, although the 
compilers of the Dhammathats have in some 
gases not attempted to distinguish the two 
systems. Thus the division of the people 
into castes is recognised by the Dham- 
mathats although a distinction is unknown 
to Burmans. The Courts have always 
endeavoured to interpret conflicting passages 
in the Dhammathats in guch a 
manner as to conform with the existing 
sentiments and practice of Burmese society, 
so far as it is possible so to do without 
usurping the functions of the Legislature, 
If on examination of the texts, it is found 
that there is a strong preponderance in favour 
of restrictions being placed on polygamy, 
we shall, I think, be taking a proper course 
in giving effect to those texts in harmony 
with the prevailing sentiments of the people. 
1 do not attach much importance to the fact 
that polygamy is recognised in the Dham- 
mathats and that mush of their matter is 
occupied with rales for the division of pro- 
perty between various kinds of wives snd 
their children. Such rales are necessary in 
view of the structure of society existing 
then and existing now. They are not neces- 
sarily inconsistent - with rules tending to dis- 
courage polygamy. 

In Ma Nhin Bwin v. U Shwe tone (11) 
their Lordships of the Privy Council said 
that where the Mannugye was not ambiguous 
it should be followed. There is, however, no 
clear pronouncement in that Dhammathat 
on the subject of the chief wife’s right to 
object to her husband taking a second wife 
without her consent. Section 43, Volume XII, 
deals with the five kinds of wives who may 
be put away, but it is explained that by 
putting away is only meant that the husband 
had the right to take another wife and his 
e -irst wife is not entitled to oppose him. 

(11) 23 Ind. Cas, 433: 8 D. B, R. l; 7 Bur, L. T. 105; 
16 Bom. L. R. 877; 27 M.L J, 41; 18 C. W.N 11214; 


16 M. L. T. 142; 20 0. L. J. 264; 410. 887: 1 L.W. 
914; 41 I. A. 191; (1914) M. W. N. 449 (P.O, 
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Section 24, Volume V, refers to a right of 
separation when the wife has taken a para- 
mour or the husband a lesser wife, the division 
of property in such cases being made asin 
the case of diverce by mutual consent. In 
section 17 of the same chaptera husband 
whose wife has left him is enjoined to wait 
for one year before he takes another, under 
penalty of loss of the property brought to 
the marriage and the joint property. But 
the right of the chief wife to demand a 
divorce is rather a matter of inference than 
a clear statement of the existence of such 
a right. Turning now to the Digest of the 
Kinwun Mingyi, I find that in sestion 208, 
three Dhammathats are cited, which laid down 
fidelity to the first wife as one of the duties 
of a husband, but these texts are only 
directory. In the passage from the Dhamma- 
thatgyaw cited in sestion 214 there is 4 
similar admonition to husbands not to be 
unfaithful, In twoof the three Dhammathats 
cited in section 230, adultery on the part 
of the husband is placed on the same 
level ag a repugnant disease and gives 
the wife a right of divorcee. The 
most important section is No. 256, which 
contains extracts from eight Dhammathats 
and in no less than six of these a second 
marriage without the chief wife’s consent 
gives the latter the right to divores and to 
retain the whole of the property. These 
texts ssem tome fo be very clear and to 
admit cf nə doubt as to their construction. 
In the passage from the Manugyesited in 
section 303, divorse is permitted if sruelty is 
coupled with the taking of a lesser wife, but 
no argament against the right of a chief wife 
to obtain a divorce on the ground of a second 
marriage oan be founded on this passage, as 
most of the other Dhammathats quoted in 
that section give her the right of divorce on 
the ground of cruelty alone, and this right has 
bean affirmed in Maung Po Han v. Ma Ta Lok 
(12), In section 397 the penalty imposed on a 
husband for taking a lesser wife is expulsion 
from the house after being compelled to 
leave behind even his clothes. In section 
259 an extract is quoted from the Addasan- 
kepa Vanna of the rule relating to husbands 
and wives who have been previously married, 
Here too the wife is said to have the right of 
divorce if the husband takes a lesser wife and 


(12, 20 Ind, Caz. 674; 7 L. B. R. 79; 6 Bur. L. T. 134, 
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the husband forfeits all claim to the jointly 
acquired property. 


As against these authorities the learned 
Advoeate for the appellant has been able to 
site only section 253, which is headed “A 
man may marry as many wives as he pleases,” 
But this section does not deal with the case 
of aman marrying when his first wife objects, 
and there is no doubt that if she consents, 
there is no impediment to his taking other 
wives. The other arguments addressed to 


us were founded on the existence of the - 


custom of polygamy and its recognition in 
the Dhammathats in the shape of rules for 
the division of property between more 
than one wife. These arguments have 
already been considered in an earlier portion 
of this judgment. 


el think tbat it is clear that the 
general ruleis thatthe chief wife may object 
to her busband taking a second wife and 
may claim a divorce if he does so, her 
right is, however,’ subject to certain excep- 
tions. These are found in sections 219, 232, 
265—257 and 311 of the Digest. The bus- 
band is allowed to fake a seeond wife when 
the first wife is barren or has borne only 
female children or is suffering from certain 
diseases. In Burmese society a higher value 
is attached to the begetting of sons than 
daughters. There is also nothing unreason- 
able inthe exseption based onthe first wife 
becoming insane or a leper, maimed, blind 
or paralysed and thus becoming unable to 
folfil the duties of her position. I would, 
therefore, answer the reference as follows:—- 
Subject to exceptions of the kind mentioned 
in sections 219, 232, 265-267 and 311 of the 
Digest, if a Burmese Buddhist takes a second 
wife without his first wife’s consent, she 
has a right to divorce him, 


I may add that if she decides to claim 
the right-of divorce, I think that the 
division of property should, in the absence 
of any contract to the contrary, be 
made as if the divorce were one 
by matual consent. This is the rule if the 
husband commits adultery (section 230} 
and is the rule given in Manugye where 
the husband has not only taken a lesser 
wife put has been cruel (sestion 303). In 
section 256 a severe penalty is to be im- 
posed according to some of the Dhammathats, 
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whish are, however, not consistent regard- 
ing the penalty. 


Twomey, ©. J.—The question referred 
does not arise directly in the case which 
was before our learned colleague. Bat it 
does arise indirectly. Under the Special 
Court ruling in Ma In Than v. Maung Saw 
Hla (1) a head wife has no remedy ifher 
husband takes a lesser wife without her 
consent. So long as this ruling is in force, 
it would be inconsistent to give effect to the 
provisions of Manukye, V, section 17, and 
let a deserting wife dlaim a divorce on 
her husband re-marrying within a year. 


The learned Judges of the Special Court 
who desided Ma In Thans case (1) appa- 
rently considered that the provisions of the 
Manukye debar the Courts from sanction- 
ing any restriction on polygamy among 
Burmese Buddhists. The pre-eminent 
authority of the Dhammathat is still 
recognised, but its provisions have binding 
force only where they are free from 
ambiguity. As Rigg, J., points out, the 
Manukye in addition to the provisions 
which seem to contemplate unqualified 
polygamy contains also various passages 
from which it may reasonably be inferred 
that the Buddhist Law recognises a head 
wife’s right to demand a divorce if her 
husband takes another wife without her 


consent. We are, therefore, justified in 
turning for guidance to the other 
Dhammathats cited in the Kinwnn 


Mingyi’s Digest and to the same learned 
author’s Atthathankepa, which is the most 
recent Dhammathat of all. These other 
Dhammathats are now shown to leave no 
room for doubt as to the head wife’s right 
in question. Most of the texts became 
available only after Ma In Than’s case 
(1) was desided. 


The Special Court regarded the restria- 
tion on the taking of a lesser wife as a 
doctrine which was not shown to be 
“popularly accepted so as to extinguish 
the custom”, 2. e., the custom of polygamy. 
The existence of a custom of unrestricted 
polygamy was not shown in that case. 
The fuller investigation of the Dhamma- 
thats, whish has now been sarried out, 
makes it clear that the, restriction in 
question is an incident of polygamy as 
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‘established among the Burmese Baddhists 
and in these circumstances the question 
of popular acceptance does not appear to 
arise. 

The texts of the Buddhist Law on the 
subject of polygamy are undoubtedly 
inconsistent. The Manukye contains various 
provisions cited in Ma In Than’s case (1) 
which take for granted a plurality of 
‘wives, while other provisions clearly con- 
template that a man should have but one 
wife ata time. The explaration is 
that the Burmese Buddhist Law is largely 
of Hindu origin coming from a sountry 
in which polygamy flourished without res- 
triction, the law had to be adapted to 
a non-Indian race which followed the 
Buddhist religion and in which the position 
of the wife was essentially different from 
that of the Hindu wife. Thus the texis 
in the Mauakye and the other Dhamma- 
thats which deal with a plurality of wives 
are probably imported from the ancient 
Hindu Law. Mr, Burgess in Ma Shwe Ma 
v. Ma Hlaing (4) remarked as follows :—~ 
“It is a remarkable thing that in the 81 
sections of the Chapter on Inheritance, 
X of Manukye, the only provisions regard- 
ing contemporaneous wivesand their child. 
ren should be those in sections 37 and 
and 38 which seem to have special reference 
to Hindu usages.” 

Ma In Thar’s case (1) has been the law 
in Lower Burma since 1881. But it has 
not been followed in Upper Burma; and 
it is doubtful whether in Lower Burma 
husbands have availed themselves to any 
large extent of the additional license given 
to them by the ruling of the Special 
Court. A plurality of wives is becoming 
more and more a rarity and is regarded 
socially with disfavour. The tendency 
towards monogamy has no doubt been 
accelerated by the annexation of Upper 
Burma. Before that event polygamy was 
encouraged by the example of the Burmese 
Kings and many of the higher 
officials, 

-In expressing our dissent from the 
ruling in Ma In Than’s cuse (1) and declar- 
ing the head wife’s right to a divorce 
if her husband takes another wife without 
her consent, it is clear that we are only 
expdunding an -integral part of the Buddhist 
Law as laid down in the Dhammathats 
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and we need not fear that we are running 
counter to any cherished custom of the. 
Burmese people. 

I soncur in answering the referense in 
the terms proposed by my Jearned colleague 
Mr. Justice Rigg. I agree with him also 
in holding that the property {should be 
partitioned as in the case of a'divorce by 
mutual sonsent (in the absense of any 
contract to the contrary). It ‘would be 
illogical to exact from the husband who’ 
takes a lesser wife a more severe penalty © 
than is provided in the Dhammathats for 
a hosband who commits adultery or who, 
in addition to taking a lesser wife, treats 
his head wife with oruelty. i 

Mauna Kin, J.—I soneur and have very 
little to add. Unlimited polygamy is ex-’ 
pressly allowed only by three Dhammathats, 
namely, Kaingza, Kandaw and Panam. See 
section 253 of U Gaing’s Digest, Volume 
II. They are, however, not of mush 
authority. Other Dhammathats speak of 
polygamy being allowable under certain 
conditions and penalties and as regards 
Manukye in particular I agree with Mr. 
Jardine that, although it treats. polygamy 
as lawful, it does so with a feeling that 
it isa grievance to the first wife. In addi- 
tion to the six Dhammathats, cited in 
section 256 of the above Digest, which 
lay down the rule that a second marriage 
without the first wife’s consent gives the 
latter the right to divorce, we have 
extracts from three other Dhammathats, 
namely, Vilasa, Dhammathatkyaw and Manu- 
vannana cited in section 897 of the same 
Digest laying down the same rule. Those 
six Dhammathats and these three others 
sre well-known legal works. The other 
Dhammathats cited in section 256 couple 
the taking of a lesser wife with habitual 
ill-treatment as ground for ‘a divorce 
at the instance of the aggrieved first 
wife. The passage cited from .Manukye 
in section 3038 of the Digest would appear 
to support these Dhammathats. But I 
fo not think that in deciding the points 
under reference any importance can be 
attached to the fact that the taking of a 
lesser wife is thus coupled with cruelty, 
inasmuch as the Dhammathats agree in 
allowing a divorcee on, the ground of. 
habitual cruelty alone. It seems clear 
that in the passage cite] from Manukye 
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in section 303 of the Digest, the stress 
is on the husband’s cruelty rather than 
on his incontinence. I am, therefore, 
of opinion that the taking of a lesser 
wife must be regarded as an additional 
ground for a divorce at the instance of 
the existing wife. As regards the ques- 
tion of partition of property I would treat the 
divorce as if it were one by mutual consent 
for the reason stated by the learned Chief 
Judge, unless there has been a contract 
to the contrary. 

Ormond, J.—I concour in the judgments that 
have been delivered. 

Answer accordingly, 


En hilt ae al 


MADRAS HIGH COURT. 

APPEAL Surt No. 223 or 1916, 
February 12, 1918. 
Present:—Sir Johr Wallis, Kt., Chief Justice, 
and Mr. Justice Krishnan. 
VATHIAR VENKATACHARIAR 
—Praintirr No, 2—ApPELLANT 


VETEUS 
P. PONAPPA AYYENGAR AND OTHERS— 


DEFENDANTS ——RESPONDENTS, 

Civil Procedure Code (Act V of 1908), 5. 9, 0. 
XXII, r. 4—Appeal and cross-objections by respondent 
—Death of respondent pending appeal—Omission of 
appellant to bring legal representative on record—Legal 
representative, application by, to be brought on record in 
memorandum of objections, effect of-—~Appeal, whether 
abates— Right to office, suit for declaration of, maintain- 
ability of—Teerthakars in Hindu temple, right of, to 
recite prabandam—Duty not legally enforceable— 
Jurisdiction of Civil Courts. 

The omission by an appellant to bring on record the 
legal representative of a deceased respondent will not 
cause the abatement of the appeal if the latter, on 
his own initiative, has brought himself on the record 
in the memorandum of cross-objections filed by the 
deceased. The effect of the legal representative being 
added in the memorandum of objections is, in effect, 
to make him a party to the appeal. [p. 96], col. 1.4 

The appeal and memorandum of objections are not 
disconnected and independent proceedings, but are 
part of the same proceedings. [p. 961, col. 1.] 

Andrew v, Aitken, (1852) 21 Oh. D. 176;51 L. J. Ch. 
7184, 46 L. T. 689; 30 W. R. 701, distinguished. 

Brij Indar Singh v. Lala Kanshi Ram, 42 Ind. Cas. 
43; 33 M. L. J. 486, 22 M, L. T. 362; 6 L. W. 592; 126 P. 
| W. R.1917; 15 A. L. J. 777; 19 Bom. L. R. 866; 3 P. I. 
W. 318; 26 C, L. J. 572; 104 P. R. 1917; (1917) M. W. 
N. 811; 220. W. N, 169; 127 P.L. R. I917; 45 0, 34 
(P. C.), applied. 

A suit to establish a right toan office to which 
emoluments are alleged to be attached is maintain- 
able, When the existence of the office as also the 
gonnection between the office and the honour and 


dignities and perquisites is proved by clear evidence. 
{ p. 961, col. 2. ] 

Thirumalai Alwar Aiyangar v. Srinivasachariay 
Swamigal, 36 Ind. Cas. 468; 31 M. L, J, 758; 4 L.W 
662; (1916) 2 M. W. N, 327, followed. 

To constitute an office, the one, if not the essential 
thing is the existence of a duty or duties attached to 
the office which the (office-holder is under a legal 
obligation to perform and the non-performance of 
which is visited by penalties. The rendering of a 
a service cannot constitute an* office. [p. 961, 
co s L] 

Plaintiffs sued to establish their right to recite 
prabandams or holy verses in a temple and in the 
procession ofa temple deity anda certain rank or 
precedence in such procession. ‘They also claimed 
an injunction restraining the 6th defendant from 
receiving the teerthams and being ranked above them 
The Court dismissed the suit as not being one of a 
civil nature, but disallowed 6th defendant’s costs, 
Plaintiffs appealed and 6th defendant filed cross. 
objections against the portion ofthe decree disallowing 
his costs. The 6th defendant died pending the dis. 
posal of the appealand the plaintiff-appellant did 
not bring his legal representative on record within 
the time allowed by law, but the latter brought him. 
self on record in the memorandum of objections. The 
Appellate Court confirmed the Munsif’s decree: 

Held, (1) that the appeal did not abate by reason 
of appellant’s omission to bring the decéased reg pond } 
ent’s representative on record, as hewason the 
record in the memorandum of objections which ig 
substantially the same proceeding as the appeal; 
[p. an col, 2] : 

(2) that as there was no obligatory duty fon plaint. 
lis to recite the poled the sate i ga 
cognizable by the Civil Court under section 9 Civil 
Procedure Code. [p. 981, col. 2,] 


Appeal against the decree of the Court 
of the Subordinate Judge, Tuticorin in 
Original Suit No. 11 of 1913. i 

FACTS appear from the judgment. 

The Hon'ble Mr. T. Rangachariar (with him 
Mr. N. S. Rangasawmi Iyengar), for the Re. 
spondents, raised the preliminary objestion 
that the appeal had abated under Order XXII 
rule 4, Civil Prosedure Code. He argued 
that as the 6th defendant-respondent 
died and no legal representative of hig was 
brought on record within the time allowed 
by law, the appeal abated. The fast that 
the 6th defendant’s legal representative 
brought himself on record in the memorandum 
of objections filed by the 6th defendant did 
not cure the defect in the appeal. The 
proceedings in appeal were entirely different 
from those in the memorandum of objections 
as the latter was separately stamped, Refer. 
ence was made to Andrew v, Aitken (1), 

The preliminary objection having bsen 
overruled, Mr. K. Srinivasa Atyangar 


(1) (1882) 21 Ch, D. 175; 51 L.J, Ch. 
689; 30 W. B. 701, p Ch. 784; 4& L. T, 
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(with him Mr. V. Vencatachariar), for the 
Appellants, argued, that the plaint set forth 
some perquisites as attached to the 
office, viz., the right to receive Prasadam or 
holy food. The rights to receive Teerthms 
is an honour for the establishment of which 
an action lies. The evidence is that plaint- 
iffs used to recite the Prabandamand Vedas 
on specified occasions. 

The Hon'ble T. Rangachariur, for the Re- 
spondents, argued that the recitation of the 
Prabandam was only a voluntary act 
and if the ‘plaintiffs were accorded 4 
rank, if was a special privilege and an 
act of courtesy. 

The evidence is that no penalty attached 
to their refusal to recite the Prabandam. 
The perquisites alleged to attach to the 
office are unsubstantial ard of no value. 
The official resiters are the Adyapakamdars,. 
The test to determine whether the right 
claimed is of a civil nature is to see if 
there are duties attaching to the office 
for breach of which the office holders are 
liable to be penalised, and the evidence 
was that it was in the option of the 
plaintiffs to recite the verses or not: 

JUDGMENT, 

KRISANAN, J.—This is an appeal from 
the decree of the Subordinate Judge of 
Tuticorin, in Original Suit No. ll of J913, 
dismissing the plaintiff’s suit on the ground 
that his claim was not of a ciyil nature 
under section 9, Civil Procedure Code. The 
Ist plaintiff having died, the 2nd plaintiff 
alone bas appealed to us against that decree 
and his learned Vakil has strongly urged 
that the finding of the lower Court is 
wrong. 

The plaintiffs’ case, as stated in the plaint, 
is that in the Adniada Alwar temple in 
Alwar Tirunagari in the ‘Tinnevelly Dis- 
trict there is an office called ‘“Teertham or 
Teerthakar’s” office of which they and others, 
in all 29 in number, are the office holders, 
that the duty of the said office holders is 
to recite the Prabandam or Tiruvoimoli and 


the Vedas in the temple and in places where - 


the idol is taken in procession when the Goshti 
or group of Teerthakars is formed, that special 
places are allotted to each of them in the 
temple for this purpcse and that attached 
to this office as an emolument of it is the 
righé to receive Teertham or holy water 
and Prasadam or holy food and some other 


small perquisites in a fixed order of 
precedence. The rank of the plaintiffs 
family is stated to be the 14th in what 


is called the Ist cup group ; considerable 
importance no doubtis attached to this rank 
by the parties. The plaintiffs complain 
that the trustees, defendants Nos. 1 to 5, 
have improperly introduced into their group, 
in a place above theirs in rank, the 6th 
defendant who has no right to be there 
according to the practice in the temple and 
have thus illegally interfered with their rank 
or right of precedence, 

They do not complain that any portion 
of the Teertham and Prasadam which 
have to be given to them bas been 
reduced; but they ask the Court to 
deslare that the 6th defendant is not a 
Teerthakar officer and is not entitled to any 
place or Stanam and any honours as such 
officer, and to restrain him by an injunetion 
from occupying such a place and receiving 
such honours and the trustees from allow- 
ing him to do so. Both the trustees and 
the 6th defendant have denied the existense 
of any such office and of any duties or 
honours attached to it and have pleaded 
that the suit was not maintainable in a Civil 
Court. They also alleged that the 6th de- 
fendant was entitled to the rank given to 
him. l 

Before considering the question whether 
a civilright has been made ontit is necessary 
to refer to a preliminary objection to the 
appeal raised by Mr Rangachariar, viż., 
that the appeal has abated under Order 
XXII, rule 4, Civil Prosedure Code. The 
facts in this connection are these. The 6th 
defendant was made the 6th respondent in the 
appeal. He filed a memorandum of cross-ob- 
jections under Order XLI, rule 22, clause 1, 
for the costs disallowed to him ; some time 
thereafter he died but the appellant took 
no steps to bring his legal representative 
on record; and the time for doing it has 
now expired. If the facts stood there, there 
would be no answer tothe objection. But the 
6th defendant’s legal representative, who isMr, 
Rangachariar’s client, applied in time to have 
himself brought on the record in the memo- 
randum of sross-objections and he was added 
to the record as prayed. It is argued that 
this did not make him party to the appeal. 
Mr. Rangachariar contends that the appeal 
and the memo. of cross-objections are two 
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distinct and independent proceedings and, 
therefore, the addition of the legal Pe pRGsOOtA: 
-tive to the latter will not save the former 
from abating. He refers to tha facts that the 
memorandum of objections has to be stamped 


as an appeal and that under Order XLI, rule- 


22, clause 4, the withdrawal of the appeal does 
not affect the hearing of the memorandum of 
objestions as supporting his contention. He 
also relies on the case of Andrew v. Aitken 
(1). Rule 22, clause l, itself furnishes the 
answer to thisargument. That rule requires 
that a person should be a respondent in the 
appeal before he can file any sross-objec- 
tions or be heard on them. It follows, 
therefore, that when the legal representativa 
of the 6th respondent was allowed to come 
on the record in respect of the memorandum 
of objections he was ineffest made respond- 
ent in the appealand there can, consequent- 
ly, be no abatement of the appeal on tha 
ground alleged. Moreover the Privy Counsil 
has recently laid down broadly in the case 
of Brij Indar Singh v. Lala Kanshi Rem (2) 
that the introduction of the legal representa- 
tive of a plaintiff or a defendant for one stage 
of a suit is an introduction for all stages. 
Applying this principle to appeals, the 
preliminary objection must fail as the appeal 
and the memorandum of objections are 
only parts of the same proceedicgs. There 
is no force in the argument that they are two 
disconnected and independent proceedings. 
The English case cited is easily distingnish- 
able, as it refers to asuit and a counter-claim 
which is treated as an independent suit 
tried with the Ist suit. The preliminary ob- 
jection must, therefore, be overruled. 
Turning now to the main question in 
the case, it is olear from the plaint itself 
that the claim refers to a religious honour 
which consists of receiving Teertham and 
Prasadam inthe temple, In a sertain order 
of precedence. The claim is, therefore, prima 
fucte not one of a civil nature. But plaint- 
iffs have tried to bring it within the 
explanation to section 9, Civil Procedure Code, 
by alleging that if is attached as an emolu- 
ment to a religious office. It is conceded 
by the learned Vakil for the appellant that 


unless he establishes this, his suit must 

(2) 42 Ind. Cas. 43; 88 M. L. J. 486; 22 M. L.T. 
862; 6 L. W. 592; 126 P. W. R 1917; 16 A. L.J. 777; 
19 Bom. %, R. 866; 3 P. L.W. 313; 26 C. L. J. 572; 
104 P R. 1917; (1917) M. W.N. 81]; 22 0, W, N. 
169; 127 P, L. R. 1917; 45 0, 94 (P. 0.). 


6i 


fail. This High Court recently held in the 
oase of Thirumalai Alwar Aiyangar v. Sri- 
nivasachariar Swamigal (3), on an examination 
that of the previous authorities on the subject, 
in a case like the one before ns “the existence 
of the office to which the emoluments claimed 
are said to attach must be proved and so must 
the connection between the office and the 
honour and dignities and perquisites claimed 
be established by clear evidence ” Accepting . 
this statement of the law, we have to aon- 
sider whether the plaintiffs have established on 
the evidence in this case the two above-men- 
tioned positions they are bound to establish. 

. The first question then is whether there 
is such an office as the Treertham office in 
this temple. It is clear that, to constitute 
an office one, if not the essential, thing is 
the existence of a duty or duties attached 
to the office which the office holder is 
under a legal obligation to perform and the 
non-performance of which may he visited 
by penalties such as suspension, dismissal, 
eto. The rendering of any voluntary service 
cannot of course constitute an office. Ordi- 
narily temple offices have substantial emolu- 


.mentg attached to them in the shape of in- 


come from Inam lands and money payments: 
and though the absence of such emoluments 
is not necessarily by itself evidence of the 
non-existence, it makes it necessary to 
scrutinise carefully the evidence for its existe 
ence. Admittedly there is no emolument 
of any value attached to the so-called Teer- 
tham office. Plaintiff alleged that the duties 
of the Teertham office are to recite the 
Prabandam and the Vedas on stated oc- 
casions. Though the Teerthakars do recite 
Prabandams and Vedas the evidence does not 
establish that they are bound to do so asa 
matter of obligation. It may be mentioned 
that among the Teerthakars there are some 
5 or 7in number, who are called Adhypakam- 
dars, whose special duty it is to recite 
these Prabandams and they are remunerated 
by Inam lands given to them. They are 
what may be called the official reciters in 
this temple. Plaintiffs are not such Adya- 
pekamdars. It is, therefore, very unlikely 
that there would be any other unremunerat- 
ed office holders for doing the same duty. 
Jt should also be remembered that it is not 
+ 


(3) 86 Ind. Cas. 68; (1916) 2M. W. N. 3827; 31 
M. L, J. 758, 4 L. W, 662, 
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merely the Teerthakars that recite the 
Prabandams but all Vaishnavites present join 
in the recital. The only difference between 
the outsiders and the Teerthakars, as 
shown by the evidence, is that the 
Teerthakars have special places allotted to 
them in the temple to stand and recite and 
they are given the honour of Teertham and 
Prasadam, before the outsider get them; and 
they have what is called an “Arulapad”, that 
is, their names are called ont by the Archaka 
in a certain order, when, if present, they 
have to respond by saying “Nayinde”, mean- 
ing “I am here.” This does not seem 
to show that they are anything more than 
a recognised and privileged class of worship- 
pers who are shown special consideration by 
having places allotted to them in the temple 
and by being given the horours before the 
ardinary worshippers in an order of presedence 
fixed by the usage of the temple. Plaintiffs’ 
own witnesses who are mostly Teerthakars 
admit that no duties are attached 
to the position of Teerthakars and no 
penalty has been inflicted on any one of 
them for not reciting Prabandams. This 
evidence corroborates that of the 
defence tyitnesses to the same effect, Plaint- 
iffs’ lst witness says: “If I do not do my 
duty, (ó. e, reciting) nothing could be 
done against us by the temple.” Second 
witness says the duty of the office is the 
getting of Teertham and Viniyogam ; there 
is no other duty. The 3rd witness confesses 
that he does not know the Prabandams, and 
has never recited them, though he was 
always getting the Teertham like the others 
and that he has never been asked to 
explain his conduct or been punished for 
it for the last 30 years. The 4th witness, 
who is a cook, says that though he 
isa Teerthakar, be knows very little of the 
Prabandam and has never recited any, but 
he has always been getting his Teertham. 
Defence witnesses Nos. 3, 4,5 and 11 say the 
same thing and two of them, viz., Nos. 4 and 5 
are Teerthakars. In Original Suit No. 7 of 
1877 one of the then Teerthakars, ex- 
amined as the then plaintiff's 6th witness 
and who is now dead, stated categorically 
that as a Teerthakarhe had no duties to 
discharge i in the temple, see Exhibit XXY. 
There is a list of office holders in this temple 
produced by the defendants, Exhibit XXVI, 
in which there is .no mention of any 


Ee 


Teertham office. Perhaps much reliance 
should not be placed on this exhibit as 
it was produced at a late stage of the 
case, and is not free from suspicion. 
Exhibit IT, a document of 1817, contains 
the list of persons who are recognised as 
entitled to Teertham and Prasadam in this 
temple. There are in it a number of persons 
who are not office holders at all in the 
temple. As against all this evidence on the 
defendants’ side the learned Vakil for 
the appellant has been able to call our 
attention only to one statement in cross- 
examination of defence 7th witness and 
to one document Exhibit O as in his favour. 
The witness says that the Teerthakars recite 
Prabandam and that it is their duty. It 
is not clear in what sense he used the 
word duty, It may be said in a general 
way that it is the duty of all persons 
present to recite the Prabandams if they 
can, bub that does not show that legally 
enforceable duty exists: The witness is 
not an important man and his evidence 
is of little value. ExhibitC is a petition 
submitted by sertain Teerthakars in 1870 
to the Dharmakartha to exclude a convicted 
Teerthakar from joining their assembly. In 
it no doubt they desoribe themselves as 
persons who perform Kainkaryam or service 
in the temple. The statement is not of 
much value in this cases as in a way the 
Teerthakar were doing some workin the temple 
by reciting the holy verses but it is a differ- 
ent thing to say that it was an obligatory 
duty. If there is such an office as plaint- 
iffs claim, it would have been easy to give 
cogent evidence of it. On the evidence as 
set out it must be held that plaintiffs have 
not made out the existence of any obligatory 
duty on the part of the Teerthakars or of 
any office called the Teertham office. 

On the next branch of the case, viz., as to 
the connestion between the honours claimed 
and the pssition of the Teerthams, we have 
been referred to a statement in a petition in 
1902 by the whole body of the Teerthakars, 
the appellant himself being a party to it, that 

“there is no connection whatever between the 
said Vrithi” (that is, the work of reciting the 
Prabandam and the Vedas)“ ‘and the Teertham 
and honours.” This is strongly against the 
plaintiffs on this part of the case and ig has not 
been satisfactorily explained. Ona previous 
occasion when the existence of the Teertham 
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office and the connection of the honours 
with it was asserted they were denied and 
both were found against by the Subordinate 
Judge and by this Court. Sea Exhibits 
XXVII (c) and XXVII (e). No successful 
aasertion of the right now claimed by the 
plaintiffs has ever been made up to date. 
The existence of the Teertham office and 
the connection of the honours with it must, 
therefore, be held not to be proved and the 
appeal fails in consequence and it must be 
dismissed with costs. 

Wais, C. J.—I entirely agree both as to 
the law to be applied and the effest of the 
evidence, 

JUDGMENT IN THE MEMORANDUM or OBJEC- 

TIONS. 

We allow the memorandum and award 
the representative of the 6th defendant his 
costs of the suit which were disallowed by 
the lower Court, and also the costs of the 
memorandum of objections, 

Appeal dismissed, 
Memo. of objections allowed. 
M, C. P, 


PUNJAB CHIEF COURT. 
Secon’ Civit Appaat No, 3139 or 1916. 
May 6, 1918. 

Present :—Mr. Justice Scott-Smith. 
SAWAN AND OTHERS— PLAINTIFES— 
APPELLANTS 
versus 
MEHR DIN AND OTHERS — DEFENDANTS 


RESPONDENTS. 

Landlord and tenant—Occupaney rights—Takiadar, 
whether can build pacca mosque on takia land without 
consent of proprietors —Suit by proprietors for injunction 
—Death of some plaintiffs-appellants, pending appeal— 
Appeal, whether abates in toto—Civil Procedure Code 
(Act V of 1908), O. XXII, r. 3 (2), 

A takiadar is not entitled to build a pacca mosque 
on any part ofthe takia landinhis possession as an 
occupancy tenant without the consent of the proprie- 
tors. ip. 964, col, 2.] 

A suit was brought by several proprietors of a 
village against the defendant for a perpetual injunc- 
tion restraining him from building a mosque on 
certain takia land of which he was in possession as 
an occupancy tenant. On the hearing of the second 
appeal in the Chief Court it appeared that some of 
the plaintiffs-appellants had died and no application 
had Been made to bring on the record their legal 
representatives within limitation: 
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Held, (1) that inasmuch as thesuit couldin the 
firat instance have been brought without the deceased 
plaintiffs having been joined at all, the appeal did 
not abate as a whole but only so far as the deceased 
plaintiffs-appellants were concerned; [p. 964, col 1.] 

(2) that as the building of a mosque was inconsis- 
tent with the purpose for which the land was origin- 
ally given, the defendant was not competent to 
build a pacca mosque on the takia land. [p. 964, col. 
2. 


Second appeal from the decree of the 
District Judge, Gurdaspur, dated the 20th 
July 1916, reversing that of the Munsif, lst 
Class, Gurdaspur, dated the 8th Marsh 1916, 
decreeing the claim. 

Bakhshi Tek Ohand, for the Appellants, 

Mr. Badr-ud-Din Kuresht, for the Re- 
spondents, 


JUDGMENT.—The suit out of which 
this appeal has arisen was brought by 93 
proprietors of Dorangala in the Tahsil and 
District of Gurdaspur against Malak Shah, 
defendant, for perpetual injunction restrain- 
ing him from building a mosque on certain 
takia land of which he was in possession 
as an occupancy tenant in that place, 
The first Court found that the defendant 
had no right to build a pacca mosque on 
the land of which he was an occupancy 
tenant without the permission of the 
proprietors and decreed the plaintiffs’ 
claim. The lower Appellate Court held 
that the land was originally granted to 
defendant’s predecessor for the upkeep 
of a takia, which if described as a quasi- 
religious building, and that there could 
have been no intention on the part ofthe 
original grantor that the grantee or his 


successors should be prohibited from 
building a mosque—a wholly religious 
building —adjacent to the takia. It, there- 


fore, accepted the defendant’s appeal and 
dismissed plaintiffs’ suit. The plaintiffs 
have preferred a second appeal to this 
Court. Malak Shah has died and Mehr 
Din and others have been brought on the 


-yecord as his legal representatives. 


A preliminary objection was raised by 
Mr. Kureshi on behalf of the respondents 
to the effect that the following plaintiffs- 
appellants had died, namely, Nihala (No. 5), 
Wasawa (No. 48), Udho ‘No. 76), Wadhawa 
(No. 30) and one Musammat Jindi more 
than 
representatives had not been brought on 
the record, the appeal abated in fote, It 


six months ago and as their legal, . 


e en jagir lives in it. 
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appears probable that these persons did 
die more than six months ago as the 
. objection was raised at a previous hearing, 
but even if the appeal has abated as 
regards them, this is not one of those 
eases where the appeal would abate as a 
whole. Order XXII, rule 3 (2), Oivil 
Procedure Code, Jays down that in such 
a case the suit shall abate so far as the 
deceased plaintiff is sonserned. Now, the 
suit sould, in the first instance, have 
been brought without the deceased plaintiffs 
having been joined at all. Several of the 
proprietors could alone have maintained 
such a suit, The appeal, therefore, inno 
case has abated as a whole, and I proceed 
to dispose of it on the merits. Thelower 
Appellate Court in its judgment says that 
the plaint really disclosed no sufficiént 
cause of action, because it did not state 
clearly in what way the building of a 
mosque would affect the plaintiffs’ rights. 
The plaint states that the plaintiffs are 
proprietors of the land and defendant is 
an occupancy tenant under them, that the 
building of a mosque is inconsistent with 
the purpose for which the land was 
originally given, that it was never intend- 
ed that a mosque should be built on 
the land, and that the building of one 
would result in bringing the land into the 
exclusive use of the fakiadar and would 
interfere with the rights of the plaintiffs- 
proprietors and deprive them of the use 
of the takia. If this was not clear enough, 
the statement of one or more of the 
plaintiffs should have been taken by the 
first Court. This was not done. The 
plaintiffs appear to me to insist on their 
rights as proprietors of the land and to 
say that the defendant, who is merely an 
occupancy tenant, has no right to put the 
land in his possession to a usefor which 
it was never intended. 

The lower Appellate Court was of 
opinion that the takia was a building of 
a guast-religious character. Fallon’s 
English-Hindustani Dictionary gives the 
meaning of takia to be “an abode of a 
faqir.” It does not seem to me to neces- 
sarily follow that a fakia is a building 
of a guasi- religions character merely because 
It is admitted that the 
takia has been kept up as a sort of a 
rest-htuse for ‘travellers, who oan rest 
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there and obtain fre and water accord- 
ing to their needs, It has been alleged 
that before Malak Shah began to build 
a mosque, there had been a prayer thara 
in existence adjoining the tukia for 40 
years and that there is no reason why 
the takiadar should not be allowed to 
baild a pacca mosque upon this old thara. 
I do not think that this argument has 
any forces. A prayer thara is a small 
thing to whioh the proprietors of the 
village might have no objection, bub a 
piece mosque would be a very different 
matter. It should be remembered in this 
case that the proprietors of the village are 
Jat Sikhs, whereas the éakiadar is 8 
Muhammadan. One can easily understand 
that the building of a paca mosque adjacent 
to the takia would make Hindus less 
inclined to use the takia. 

A proprietor in the village who is a co-» 
sharer in the shamilatdeh, would ordinarily not 
be allowed to build a mosque on the common 
land without the permission of his co-sharers, 
and I fail to see how a  non-proprietor 
like the fakiadar can be allowed to do so 
without the permission of the proprietors. 
The following authorities have been refer- 
red to by plaintiffs’ Counsel. Kalu v. 
Wasawa Singh (1), where it was held that 
“asa kamin generally gets land from the 
proprietary body on theimplied understand- 


. ing that itis only to be used for purposes 


of residence and for plying his trade, he 
is not competent to build a mosque or 
temple on it without the consent of the 
proprietors.” Now the takiadar may not 
bea kamin in the ordinary sense but he 
is certainly a non-proprietor and obtained 
the land originally for the up-keep of the 
takia. In accordance with this authority, 
I have no difficulty in holding that he 
would not be competent to build a pacca 
mosque on any part of the occupanoy land 
in his possessicn without the sonsent of 
the proprietary body. Allah Dia v. Sada. 
Nand (2). “At one of the corners of an 
occupancy holding, there stood some huts 
which the defendant used for his living 
and for his cattle and kolku. In one of 
these huts, the Musalmans used to meet 
for prayers, Subsequently the defendant 


(1) 19 P. R. 1904. s 
(2) 8 Ind. Cas. 732, 
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began to build a pacca mosque on the 
site of the house in whieh they used 
to pray.” It was held by the Allahabad 
High Court that “the building of paca 
mosque was an act inconsistent with the 
purpose for which the holding had been 
let and that the defendant was liable to 


be ejected for so doing.” Basa Mal v. Ghayas- 


ud-Din (8). In this case it was held that 
“a tenant was notat liberty to convert a 
thatched shed in his courtyard into a pacca 
mosque without the permission of the pro- 
prietors,”’ At page 358 the following 
passage has occurred: “The District Judge 
says that because there was an old shed 
used for religious observances, the old shed 
being of a frail and temporary .kind, it 
could be re placed by a permanent mosque 
in which ‘the same kind of observances 
Should continue. He holds in effect that 
the defendants had title to erect such a 
building. It seems to us that he has not 
fully considered the nature of the tenure 
of land of a village site. It is held by 
tenants for dwelling houses and what ara 
understood to be the ordinary appendages 
of a dwelling house. Indeed, it seems to 
us as impossible to contend that a tenant 
is entitled to erect a permanent mosque 
as that he is entitled to erect premises 
for some manufacture.”.,,°This enables a 
tenant to build a dwelling house in hie 
compound, but in the case of erection of 
a mosque, which would by dedication 
become vested in the religious body for 
whose observances it was used, the conten: 
tion of the defendants is manifestly baseless 
in point of law.” In acsordance with 
these authorities, [ have no difficulty in 
holding that the tak¢adar is by no means 
entitled to construct a pacca mosque upon 
the takea land in question. |, therefore, 
accept the appeal, and setting aside the 
order of the lower Appellate Court, restore 
that of the first Court, decreeing the 
plaintiffs’ claim with costs throughout. 
Appeal accepted, 


(3) 27 A. 856; 2 A. L, J. 27; A. W. N. (1904) 276. 


~~ 
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CALCUTTA HIGH COURT. 
Civ Rore No. 640 op 1917, 
February 7,1918. 
Preseni:—Mr, Justice Tennon and Mr, 
Justice Newbould. 
ANANDIRAM MAND A L-——PLAINTITE— 
PET.TIONER 
VETSUS 
GOZA KACHORI anv oraers—Opposire 
PARTY. 

Contract Act (IX of 1872), s. 28—Public policy ~ 
Agreement to serve creditor till debt paid off, whether 
slavery bond—Money paid under agreement against 
publice policy, whether can be recovered. 

The plaintiff advanced a sum, for marriage expen. 
sesto two brothers on their executing a bond, by 
which they agreed in consideration of the sum 
advanced that one of them should always work for 
the plaintiff. 16 was further stipulated in the bond 
that interest at the rate of 2} per cent. per mensem 
that would accrue on the principal was not to be 
paid in cash but was to be liquidated by the 
services of the one or the other of the two brothers 
whom the plaintiff undertook to feed bat not to 
clothe: 

Held, that it was doubtful whether the agreement 
was opposed to public policy asa slavery bond as 
under its terms while one brother was working for 
the plaintiff it would be possible for the other 
brother to earn money elsewhere and in course of 
time to pay off the principal debt. [p. 966, col, 1.) 

A suit is maintainable for the recovery of a sum of 
money actually advanced pursuant to an agreement 
which is opposed to public policy. [p. 966, col. 1.] 


Civil Rule against the decision of the 
District Judge, Assam Valley Districts, dated 
the 19th April 1917, affirming that of the 
Monsif, Gauhati. . 

Babu Frobodh Ohandra Ray, for the Peti- 
tioner, 


JUDGMENT.—This isa Rule oalling on 
the opposite party to show cause why the 
jndgment and decree complained of should 
not be set aside and such other order made 
as to this Court may seem fit and proper. 


The plaintiff whois the petitioner before 
us brought this suit to recovera sum of 
Rs.147 with interest and costs. The plaintiff’s 
allegations were that he advanced a sum of 
Rs. 120 for marriage expenses to the two 
defendants, who are brothers, on their exe. 
outing a bond by which they agreed in 
consideration of the sum advanced that one of 
them should always work for the plaintiff, 
Interest was agreed on at 8 annas per 
Rs. 20, 4 e. 2% per cert. per mensem, and the 
sum of three rupees due qu this aceount 
each month was not to be paid in gash but wag 
to be liquidated by the services of one or 


4 
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other of the two brothers whom the plaintiff 
undertook to feed but not to clothe. Both the 
lower Courts have held that thebond was 
a slavery bond and not enforceable as being 
opposed to public policy. The suit has been 
dismissed on the pleadings without any evi- 
dence being taken. 


. Weare doubtful whether the lower Courts 

were right in holding that the terms of this 
agreement between the parties were such 
that it cannot be enforced on the ground of 
being opposed to public policy. If one of 
the brothers alone had executed the contract, 
the case of Ram Sarup Bhagat v. Bansi Mandar 
(1), sited by them, would support their view. 
Bat in the present case while one brother 
was working for the plaintiff it would be 
possible for the other brother to earn money 
elsewhere and in course of time pay off the 
principal debt and release them both. But 
it is unnecessary to discuss this aspect of the 
sase at greater length. In any oase the contract 
for service isnot one that can be specifically 
enforced and even if the agreement be 
opposed to public policy yet when the facts 
have been fully ascertained, it may be that 
on the equitable principles embodied in sec- 
tions 38 and 41 of the Specific Relief Act, 
the plaintiff may be found entitled to re- 
stitution of the whole or some part of the 
money advanced. It was held by their Lord- 
ships of the Privy Counoil in Mohorz Bibee 
v. Dharmodas Ghose (2) that these sections 
give a discretion to the Court when under 
the circumstances of the case justice requires 
the return of money paid in respect of a 
transaction held to be void. Wemay also 
refer to the case of Bakshi Das v. Nadu Das 
(3), where following the decisions of this 
Court in Juggessur Ohuckerbutty v. Panchcowree 
Chuckerbutty (4) and Ram Ohand Sen v. 
Audatio Sen (5), it was held that a suit was 
maintainable for the recovery of the sum 
actually paid pursuant to an agreement which 
was opposed to public polisy. 


- We accordingly make this Rule absolute 
and direct that the case he sent back to the 


" (1) 80 Ind. Cas, 955; 42 C. 742; 19 O. W. N. 1118. 
(2) 30 C. 589 “at p, 549; 30 I. A. 114; 7 C. W. N. 
441; & Bom. L. R. 421; 8 Sar. P. 0. J. 374. 
(3) 1 C. L. J. 261; 
(4) 14 W. R. 154; 5 B. L. R. 395, 
- (6) 10 O. 1064; 5 Ind. Deo. (N. s ) 704. 
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Munsif of Gauhati to be tried according to 
law. As the opposite party did not appear 
we make no order as to costs, 

Rule made absolute. 


PUNJAB CHIEF COURT. 
First Civil Apprat No, 2429 or 1915, 
April 5, 1918. 
Present:—Mr. Justice Shadi Lal and 
Mr. Justice Wilberforce. 
SAIDE KHAN AND 0OTHERS— PLAINTIFFS—- 
APPELLANTS i 
VETSUS 


Musammat AMIR-UN-NISSA AND oTHrEs— 


DEFENDANTS— RESPONDENTS. 

Custom—Succession—Ancestral property— Daughters 
or collaterals of  siath degree—Manj Rajputs of 
Talwandi Rai, Tahsil Jagraon, Iudhiana District 
TE, evidentiary value of entries in—Burien of 
proof. 

An entry ina riwaj-t-am even though unsupport- 
ed by instances constitutes a strong piece of evi- 
dence in support of an alleged custom and it lies 
upon the party impugning it to rebut the value of this 
evidence. [p. 968, col, 2, ] 

Ata Muhammad Khan v. Jiwani, 26 Ind. Cas, 492; 
34 P. B. 1915; 2 P. W. R. 1916; 33 P. L. R. 1915, 
Ranjha v. Jindwaddi, 24 Ind. Cas. 942; 104 P, R, 1914; 
221 P.L, R. 1914; 122 P. W., R. 1914 and Dusaundhi v. 
Uhanda Singh, 13 Ind. Cas. 421; 45 P. R. 1912; 85 P. 
W.R, 1912; 71 P. L. R. 1912, followed, 

Plaintiffs, collaterals in the sixth degree of the last 
male owner, a Manj Rajput of Talwendi Rai, 
Tahsili Jagraon, Ludhiana District, sued for a declara- 
tion that a gift of his ancestral land made by his 
widow in favour of his two unmarried daughters 
should not affect their reversionary rights. It appear- 
ed that according to the riwaj-i-am the daughters had 
a prior right of succession to the collaterals: 

Heid, that in view of the entry inthe riwaj-i-am 
it was for the plaintiffs to establish their rights of 
inheritance as against the daughters of the deceased 
and that they having failed to do so were not entitled 
to obtain the relief they claimed. [p. 968, col. 2 ] 

Rustam Khan v, Musammat Jio, 189 P. R. 1892, 
distinguished. 

First appeal from the decree of the Sub- 
ordinate Judge, Ist Class, Ludhiana,dated the 
8th July 1915, dismissing claim. 

Lala Moti Sagar, R. S., and Mr. Muhammad 
Rafi for the Hon’ble Mr. Muhammad, Shafi 

+ 3 
for the Appellants. 

The Hon’ble Mr. Fazl-i- Hussain and Mr, 


Abdul Ghani Khan, for the Respondents, 


+ 
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JUDGMENT,.—Plaintiffs, who are sol- 
laterals.in the sixth degree of one Rahmat Ali, 
sued for a declaration that a gift of his 
ancestral land made by his widow in 
favour of his two unmarried daughters 
should not affect their reversionary rights, 
It was found in their favour by the lower 
Court that the land was’ ancestral, but 
plaintiffs’ suit has, been dismissed on the 
ground that plaintiffs could not contest 
the right of succession of the daughters 
to Rahmat Ali’s estate. The parties in 
question are Manj Rajputs of the village of 
Talwandi Rai, Tahsil Jagraon of the 
Ludhisna District. 

A large amount. of documentary and 
oral evidence was produced in the case 
and has been discussed at length by the 
lower Court, which has apparently held 
this evidence somewhat inconclusive. It 
has, however, based its decision to a very. 
large extert upon the riwaj-d-ams of the 
1882 and 1909-10 Settlements. Counsel 
for the appellants argues that the ¢waj-d- 
ams in question have been wrongly 
interpreted and that the weight of evidence, 
as shown by the instances proved and by 
the oral statements, is much in hig favour. 
Counsel also questioned the action of the 
lower Court in relying on instances produced 
by defendants of succession among other 
gots in other districts, Counsel admits 
that the daughters have a right by custom 
to succeed fo the estate till their marriage 
but argues that they have no further rights in 
the property. It may be stated that since 
the decision of the firat Court both the 
daughters have married, 

The most important point to sonsider 
is the correct interpretations and the value 
of the riwaj.t-ams. Mr, Gordon Walker 
in 1882 recorded his opinion of the customs 
of Muhammadan Rajputs in the Ludhiana 
district to the following effect:— 

“That ordinarily a daughter could not 
succeed in the presence of male lineal 
issue, but that if she had taken a vow 
to remain single she took a son’s share 
till her marriage or death.” 

_ He then proceeded to state that though 
Hindu Jats were unfavourable to the 
rights of daughters, Muhammadan Rajputs 
ande some other tribes agreed that if 
there was no male collateral related through 
the great-great-grandfather (nakar dada), the 


daughter whether married or virgin succeeds, 
Counsel for the appellants contested 
the interpretation placed on Mr. Gordon 
Walker’s riwaj-t-am on the ground that 
the rights of Muhammadan Rajputs are 
dealt with in one paragraph and that the 
second paragraph, in which the rights of 
a daughter against a sollateralin the 5th 
degree are described, refers to Hindu Jats 
and tribes other than Muhammadan Rajputs. 
This contention canuot be upheld in view of 
the special riwaj t-am prepared at the same 
Settlement for Muhammadan Rajputs of the 
Manj tribe. This special rzwaj-z-am provides 
directly for the succession of a daughter, 
married or unmarried, as against sollaterals 
of the 6th degree. The riwaj-2-am of Mr. 
Gordon Walker has been somewhat varied 
in the riwaj-7-am prepared in the 1909-10 
Settlement, but apparently the compiler, Mr. 
Dunnett, held the view that the rights 
of daughters generally had sonsiderably 
improved. As far as Muhammadan Rajputs 
of the Manj tribe are concerned the 
entry in the present r7waj-¢-am is to the 
effect that the previous custom as noted 
by Mr. Gordon Walker continues in force. 
Mr. Dunnett has also sited some instances in 
his riwaj-2-am of the succession of daughters. 
It is true that all his examples among 
Rajputs refer to the succession of virgin 
daughters, butit appears that in at least 
two of the instances their retention of the 
land was not contested by the collaterals 
when they married. In these two oases 
the collaterals long after the period of 
limitation had passed contested the rights 
of the dauvhters, but the mere fact that 
they allowed them to remain in possession 
unchallenged for a large number of years 
strongly supports the case set up by the 
defendants. It must also be ncticed that 
the entries in the riwaj-z-am in the present 
case were compiled especially for the village 
in which the land in suit is situated, and there 
is evidence of a respectable witness, which ap- 
pears to be true, that the original entry was 
attested by two of the plaintiffs themselves. 
Learned Counsel for the appellants 
admits that an entry ina riwaj-t-am, even 
if not supported by instances, constitutes a 
strong piece of evidence in support of a , 
custom relied upon, and that it Jay 
upon the plaintiffs to rebut thee value 
of this evidence [Dasaundhi v. Chanda 


e © (3) 138 Ind. Cas.421; 45 P. R. 1912; 
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Singh (1)]. Counsel, however, urges that 
he has, succeeded by documentary and 
oral evidence in proving that the custom 
cited in the riwaj-t-am does not actually 
prevail among the tribe of the parties. 
The documentary and orally sited instances 
have been discussed at length by the lower 
Court, A large number of these instances 
are of no value inthe present case, ad 
they refer to the succession of collaterals 
related within five degrees. As far as the 
succession of more distantly related 
coliaterals against daughters is concerned, 
only three or at most four instances have 
been established, and in each of these cases 
full details are wanting regarding the 
position of the daughter with regard to 
her inheritance and also with regard to 
her collaterals, It may frequently happen 
that a daughter married in a diferent village 
does not care to be burdened with the 
worry of managing land situated far distant, 
especially in the teeth of opposition from 
her collaterals, It may also frequently be the 
case that the land inherited is of small area or 
of small valne and not worth the expense of 
litigation. The married daughter, moreover, 
is dependent on her husband’s inclinations 
and he may be influenced by one consider- 
ation or another in such cases. The in- 
stances quoted, therefore, by the plaintiffs 
are, in our opinion, of little value against 
the recorded opinions of the members of the 
Manj Rajput trbe at a time when there 
was no litigation. 

Counsel for the appellants also relied 
upon Rustam Ahan v. Musammat Jio 
(2) and’ the enquiry held in connection 
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therewith in support of his olaitn, 
That oase, however, was one bet- 
ween the collaterals in the 3rd degree 


and khana-damad, and it was the rights 
of a son-in-law which were specially jn 
question, The case was, toa large extent 
decided upon the entry in the TIWAI- T-AM 
which was most unfavourable to the rights 
of a son-in-law. It is true that in that 
case some reference was made to the 
position of daughters, but the entry now 
relied upon by the defendants wag not 
specially noticed by the Chief Court. 


85 P. W.R. 
1912;71 P. L. B, J912. 


(2) 139 P, R, 1892» 
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Of a large number of instances quoted 
by the defendants a considerable proportion 
were also of little value in this case, as 
many of these concern collaterals more 
nearly related than the 6tk degree and 
many others relate merely to the rights 
of virgin daughters. The value of other 
Instances was contested on the ground 
that the parties did not belong to the Ludhia- 
na District or that they did not belong 
to the Manj got of Rajputs. We do not 
consider the latter objection as of apy great 
importance, as according to the Ludhiana 
Gazetteer the Manj got is one of the leading 
tribes of Rajputs inthe Uudhiana District 
and as tribes of inferior importance would 
naturally follow their customs. The instan- 
ces cited from the neighbouring districts 
of Jullundur, Hoshiarpur, Ferczpore and 
Patiala appear to us of some value owing te 
contignity and the probability that the tribes 
in question follow a similar custom. In 
some of the judicial cases cited, for instance 
Nos. 9 and 10, by the lower Court, 
the cases were decided in favour of the 
daughter on account of adverse possession, 
but as already stated, the fact that such 
successicns were not challenged strongly 
supports the custcm as set up in favour 
of the daughter, 

Finally, we may express our opinion that 
the entry in the riwoj-i am has special value 
in that it gives expression to the opinion 


of males in faycur of the rights of 
females ata time when no litigation was 
expected. The same view has been held 


in many rulirgs of this Court. [See for 
instance Ata Muhammad Khan v, Jiwani (3) 
and Ranjha y. Jindwaddi (4)]. 

For the above reasons we consider that 
in view of the entry in the r2waj-2-am it was 
for the plaintiffs to establish their rights to 
inheritance as against the daughters of the 
deceased and we have no hesitaticn in 
holding tbat they have failed to do so. 
We, therefore, dismiss the appeal with costs, 

Appeal dismissed. 


(3) 26 Jnd. Cas. 492; 34 P. R. 1915; 2 P. W. R. 1915 
88 P.L R. 1915, , 

(4) 24lnd Cas. 942; 104 P. R. 1914; 221 P., L. RB. 
1914; 122 P. W. R. IH. 


Vol, XLV] 
DASARTHY NAIDU V, PALALA KUMARAMULL, 


MADRAS HIGH COURT. 
Oivi Aprea No. 283 or 1916. 
January 22, 1918. 
Present:—Justice Sir William Ayling, 
Kr, and Mr, Justice Seshagiri Aiyar, 
P. DASARTHY NAIDU— 
DEFENDANT— APPELLANT 
VETSUS 
PALALA KUMARAMULL RAJA (pean) 
AND Or8Ek8— PLAINTIFFS 
AND LEGAL hEPRESENTATIVE OF Let 


PLAINTIPE — RESPONLENTS. 

Civil Procedure Code (Act V of 140%), s. 11, O. H, 

2,0 KALI, r. 1— Res judicata.— Dismissal of suit on 
ka Ae without decision on merits, whether operates 
as res judicata—' Withdrawal of suit, leare for, on pay- 
ment of costs, meaning of-—Costs, payment of, whether 
comlition precedent to grant of lewe—Suit on non- 
existent cuuse of uction, whether bars fresh suit on 
true cause of action —Power-of-attorney granted to 
mortgagee for realization of dues to morigagor—Suit 
fer cancellation of power and uccounts, dismissal of-— 
Fresh suit for redemption, maintainability of- Cause 
of action. 

Where a suit is dismissed on the pleadings with- 
out any decision being rendered on the merits, there 
is no bar of res judicata {p. 910, col. 2.) 

Where leave to withdraw a suit is granted on pay- 
ment by the plaintiff of defendant's costs, the 
payment of costsis not a condition precedent to 
the institution of a fresh suit and non-payment 
will not disable the plaintiff from filing a fresh 
suit. [p. 971, enl. 1.) 

The essential thing to be borne in mind in apply- 
ing Order I], rule 2, Civi} Procedure Code, is that 
the cause of action in the subsequent suit should 
be the same as the cause of action in the previous 
suit and not that the cause of aciion in the subse- 
quent snit should have been made the subject of 
litigation in the former suit. [p 971, col. 2.) 

Where a suit is brought upon either & non- -existent 
cause of action or upon a false cause of action, it 
will not bar the institution of a suit upon the 
true cause of action, because there is no identity of 
causes of action between the two suits [p. 972, col. 2.] 

A right which a htigant possesses without know- 
ing or ever having “known that he possesses it 
cannot be regarded as a ‘portion of his claim’ within 
the meaning of rule 2, Order IL. [p, 972, col. 1.] 

Plaintiff execnted a mortgage to one R, on 12th 
July 1892, On th July 134K he executed a power- 
of-attorney to R empowering #. to collect rents 
from plaintiff's tenants and appropriate the net 
income towards the mortgage-deed. In 1910 
plaintiff sued R. for cancellation of the power and 
for accounts. That suit was dismissed on the 
ground that plaintiff should have sued on the 
mortgage. Afterwards he filed a suit on the 
Original Side of the High Court for cancellation 
of the power and for accounts alleging that the 
mortgage had become di-charged. That suic was 
dismissed on the ground that it was barred as 
res judicata, On appeal, the Appellato Court per- 
mitted the plaintiff to. withdraw the suit with 
liberty to filea fresh suit on payment of defend- 
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ant’s costs. The plaintiff without paying the 
costs of that suit brought the present suit for 
redemption of the mortgage: 

Held, (1) that the suit was not barred as res judicata 
inasmuch as, in neither of the previous suits, “Was 
there any decision on the merits; [p. 970, col, 2 

(2) that the non-payment of costs in the a 
of the two prior suits was not a condition precedent 
to the order granting’ leave and did not bar the 
institution of the present suit; [p. 971, col. 1.) - 

(3) that the suit was not barred under Order IT, 
rule 2, Civil Procedure Code. [p. 972, col. 2.] 


Appeal against the preliminary decree 
of the Court of the Tempcrary Subordi- 
nate Judge, Chinglepnt, dated the 8th 
September 1916, in Original Sait No. 57 


'of 1916, 


FACTS appear from the judgment. 

Mr. T. Rangachariar, for the Appellant, 
argued that, in the first place, the present 
guit wag res judicata by reason of the two 
previous suits. There was a final decision 
in both. In the latter of those suite, the 
Appellate Court permitted the withdrawal 
of the suit with libarty to bring a fresh 
suit only on condition of the plaintiff pay- 
ing defendant’s soris within 2 months, 
That order had not been obeyed and plaint- 
iff was debarred from suing again. 

Secondly, the suit offended against the 
provisions of Order II, rule 2, Civil Proce- 
dure Code. The plaintiff having omitted 
to ask for redemption in the prior suits, 
it was not competent to agitate for the 
relief in another proceeding. There wasa 
reference to the mortgage in the plaints in 
the earlier suits. Reference was made to 
Moonshee Buszloor Ruheem v. Shumsoonnissa 
Begum (1), Rangayya Goundan v. Ranjappa 
Rao (2), Abdul Hakim Khan y. Karan Singh 
(3), Nayanada Iyer v. Krishnamurti Adyar 
(4) and Akay? Kunha v. Ayissa Bi (5), 

Mr. T. R. Ramachandra Adyar, for the 
Respondents, argued that there was no 
res judicata as the prior decisions were on 
preliminary points and were not given on 
the merits. The order granting leave in 
the second case was unconditional and 
defendant sould apply in execution for 
costs, 

(1) 11 M. L A. 551; 8 W. R. P. O. 3; 2 Soth. P, C. 
J. 59; 2 Sar. P. O. J. 259; 4 20 E. R. 208. 

(2) 24 M. 491; 6 C. W. N. 17; 3 Bom. L. B, 799 
8 Sar. P. C. J. t7; 28 I, A. Be P. O), 

{8 30 Ind Cas, 951; 57 A, 646; 13 A. L. J, 929, 

(4 6 Ind. Cas, 288; 34 M. 97; (1910) M. a N, 


213; 8 M. L. T. 60; 20 M. L. J. 635,60 
(5) 26 M, 645. 
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The snit was not barred by Order II, 
rule 2, Civil Procedure Code. The fact 
that the prior suits were based on an 
unsustainable. cause of action and that 
the plaintiff misconceived his remedy did 
not bar the present suit. 

JUDGMENT.—This is a suit for re- 
demption. The two main defences are that 
the suit is barred by Order II, rule 2, 
and also by section ll of the Civil Pro- 
cedure Gada. The Subordinate Jadga 
overruled these objections and passed a 
preliminary desree for taking accounts. 
The defendant has appealed. 

In order to understand the contentions 
in appeal it is necessary to set out the 
history of the case. The property in suit 
belonged to the Ist plaintiff. He executed 
a deed of mortgage in favour of one P. 
Rajaratnam Naidu on the 12th of July 
1892, On the bih of July 1898 he exe- 
cuted a general power-of-attorney to 
the same individual to facilitate the collec- 
tion of rents from the tenants. One of 
the osonditions of the power-of-attorney 
was that the agent should appropriate the 
net income towards the mortgage-deed and 
should also pay to the mortgagor a certain 
fixed monthly allowance. The relation be- 
tweenthe mortgagor and the mortgagee be- 
same strained in or about the year 1910. In 
that year Original Suit No, 36 of 1910 on the 
fle of the District Court of Chingleput 
was instituted against Rajaratnam Naidu 
by the plaintiff for the cancellation of 
the power-of attorney executed in 1895 
and for accounts. The defendant pleaded 
in limine to that suit that as the power- 
of-attorney was part of the mortgage 
transaction, the plaintiff should sue on the 
mortgage and not on the  power-of 
attorney. The then District Judge upheld 
this objection and dismissed the suit, The 
gecond suit was filed in the Original Side 
of the High Court, viz. Original Suit No. 
939 of 1914, in which it was claimed that 
the mortgage has become discharged, that 
the power-of-attorney should be cancelled 
and that the defendant should render an 
account. At the time of this suit Rija- 
ratnam Naidu had died and the present 
defendant who is his legal representative 
was impleaded as defendant. Mr. Justice 
Kumaraswami Sastri who heard the original 
suit was of opinion that it was barred 
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by res judicata and dismissed it. An 
appeal was preferred against that deoree. 
At the hearing of the appeal, the plaintiff 
applied for permission to withdraw the 
suit with liberty to institute a fresh suit. 
This permission was granted and the present 
suit was instituted in the «District Court 
of Chingleput for redemption based upon 
the mortgage of 1892. l 

The contention that the suit is barred 
by res judicata may be shortly disposed of, 
It is not denied that at no time was there 
any decision on the merits. The suits on 
hoth the occasions were dismissed cn the 
pleadings. It is, therefore, clear that the 
present suit is not karred by section 11 of 
the Civil Procedure Code. Very recently, 
the Judicial Committee pointed out in Ab- 
dullah Ashgar Ali Khan v. Ganesh Dass (6) 
that where the matter has not been heard 
and finally decided there can be no bar of 
res judicata, 

One other objection may also be shortly 
dealt with. It was contended by Mr. T. 
Rangachariar that the order of the Appellate 
Court permitting the withdrawal of the snit 
with liberty to sne again has been contraven- 
ed Fy the plaintiff and that consequently the 
present suit is unsustainable. The order is in 
there terms: “Leave to withdraw with liberty 
to bring a fresh suit on payment cf 
defendant's ccsts here and below, within 
two months, in view of deoision in Original 
Side Appeal No. 51 of 1914.” In order to 
ucderstard the import of this, it must be 
stated that in Original Side Appeal No. 51 of 
1914, it was held by a Bench of this Cour} 
that snits for redemption should be instituted 
in tbe Court witbin whose jurisdiction the 
mortgaged property is situated. Therefore, 
what the learned Judges meant in giving leave 
to withdraw was that as the suit ought to 
be one for redemption and as the High 
Court can have no jurisdiction to entertain 
such a suit, plaintiff will be given liberty to 
withdraw the suit and to bringa propersuit in a 
proper forum. In effect the order amounted to 
saying that the High Court bad no jurisdic- 
tion to hear tke suit, which onghi to be 
filed under the circemstances disclosed in tke 


(6) 42 Ind. Cas. 959; 34 M. L. J. 12; 128 P. W. R. 
1917; 22 M. L. T. 451; 22 O0, W. N. 121; 3 Plel. W., 
881; 26 C. L. J. 568; 15 A. L, J. E89 19 Bom. L. R. 
eo W. 62; 132 P. L. R. 1917; (1918) M. W. N, 

(P, ©. 


hd 


Vol. XLV] 
: DASARTHY NAIDU V. PALALA KUMARAMULL, 


District Court of Chingleput and that con- 
_ sequently the plaintiff should not be allow- 
ed to goon with the suit in Madras. If 
that is the correct interpretation of the 
order, there was no necessity at all for 
the granting of permission to sue again. 
We take it that it was given ex abundanti 
cautela, Consequently, the non-payment 
of costs within the time mentioned in the 
order would not disable the plaintiff from 
suing upon the cause of action; moreover 
on the’ grammatical construction of the 
order, we are not prepared to say that the 
payment of costs was a condition precedent 
to the institution of the suit within two 
months. We must, under these circumstances, 
overrule the objection based upon the 
withdrawal order. 

‘e Now we go to the main objection. Mr. 
T, Rangachariar conceded at the outset that 
if the cause of action for the present suit 
can be held to have been different from 
the cause of action for Original Suit No. 36 of 
1910 on the file of the District Court of 
Chingleput, he will not be able to main- 
tain his position that Order II, rule 2 of 
the Civil Procedure Code, barred the present 
suit. It is clear on examining the plaint in 
the first suit that althongh there was a casual 
reference to the mortgage of 1892 in the 
plaint, it was solely based upon the power- 
of-attorney executed in 1898. The oeuse of 
action was stated to have accrued on the 
date on which notice to cancel the power- 
of-attorney was given, and the prayer was 
for the cancellation of the power of attorney. 
What was pleaded in defenes was that 
that was not the proper suit. In the pre- 
sent snit, the cause of action is based on the 
mortgage document, and the prayer is for 
redemption. In onr opinion, the two causes 
of action are entirely different. The fact 
that the plaintiff in the first suit had to 
rest his case upon an unsustainable cause 
of action is rot a ground for holding that 
that cause of action is the same as the true 
cause of action on which the subsequent 
suit is based. It was held in Pittapur Raja v, 
Suriya Row (7) by the Judisial Committee 
with reference to section 7 of the Act of 
1859, which corresponded to Order II, rule 
2, ‘that every suit should include the whole of 


_ (7) 8 M. 520; 12 I. A. 116; 9 Ind. Jur. 274; 4 Sar. 
P C. T, 638; 3 Ind. Dec, (N. 8.) 856, 
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the claim arising out of the cause of action, 
meaning the whole of the claim arising ont 
of the same cause of action upon which 
the suit was brought, not that every suit 
should inelude every-cause of action, or every 
claim, which the plaintiff had against the 
defendant.” This was followed in Mahomed 
Riasat Ali v. Hasin Banu (8) and in 
Nagathal v. Ponnusami (9). Reference may 
also be made to Khedaroonissa Bibee y. Roodhee 
Bibee (10). In Order II, rule 2 of the Civil 
Procedure Code, there are three distinct 
clauses: Clause (1) deals with the splitting 
of cause of action, clause (2) deals with 
the splitting of portions of the subject-matter, 
and clause (3) to the same process in respect 
of reliefs arising from the same cause of 
action, The essential thing to be borne in 
mind in applying the rule is that the cause 
of action in the subsequent suit should be 
the same as the cause of action in the 
previons suit, and rot that the cause of action 
in the subsequent suit should have been made 
the subject of litigation in the former 
suit. Jf we keep this principle in mind, 
there will be no difficulty in understanding 
the various cases that have been quoted 
at the Bar. 

Mr. T. Rangachariar relied upon Moonshee 
Buzloor Huheem v, Shumsoonntssa Begum (1). 
That related to the omission of a portion 
of the subject-matter in the previous suit. 
The cause of action for the second suit was 
a deposit of Government promissory notes; 
a portion cf that same deposit was 
the subject-matter of the previcus liti- 
gation. The Judicial Committee pointed 
out that the word omission included both 
accidental and deliberate omissions, and that 
consequently the subsequent suit was 
barred. In Rangoyya Goundan v, Ranjonpa 
Reo (2), another Privy Council case, two 
reliefs were available on the cause of action 
as stated in the previous plaint. One reliof 
alone was asked for in the frst litigation. 
The Judicial Committee pointed out that a 
suit for the other relief based upon that cause 
of action was not maintainable. The same 
remarks apply to Abdul Hakim Khan v., Karan 


|) 
(8) 20 I. A. 155; 21 C. 157; 17 Ind, Jur. 484; 6 Bar, 
P. 0. J. 374; Rafique & Jackson’s P, C. No. 132. 10 
Ind. Dec. (x. 8.) 737 (P.C.), ": = 
(9) 13 M. 44; 4 Ind. Dec, (N. s.) 741, 
(10) 18 W.R. 317, ; 


- + 


972 INDIAN 


MAUNG BA KYAW V, U LAR, 


Singh (3). Naganada Iyyr v, Krishnamurti 
Aityar (4), which was strongly relied upon 
by the learned Vakil for the appellant, pro- 
ceeded on the footing that the subsequent 
suit for possession arcse out of the sause 
of action for declaration which was the 
basis of the first suit, As regards Akay? 
Kunhi v. Aytssa Bi (5), another case relied 
upon by Mr. T. Rangashariar, it is enough 
to say that that decision does not seem to 
be reconcilable with the decision of the 
Judicial Committee in Saminathan Ohetty 
y. Palaninppa Chetty (11). On the other 
hand, the decisions to which Mr, T. R. 
Ramachandra Aiyar drew our attention sup- 
port the principle we have already enunoiat- 
ed. The decision of the Judicial Committee 
in Amanat Bibi v. Imdad Hussain (12) is 
one of the strongest eases on the point. 
The Judicial Committee said in that oase, 
“It appears to their Lordships that the fair 
result of the evidence is that at the date of 
the former suit the respondent was not 
aware of the right on which he is now 
insisting. A right, which a litigant possesses 
without knowing or ever having known 
that he possesres it, can hardly be regarded 
as a ‘portion of his cinta? within the mean- 
ing of the section in question.” These words 
are exactly applicable to the present case, 
The plaintiff was not aware when he sued 
in Original Suit No. 86 of 1910 on the 
file of the Distrist Court of Chingleput that 
hig cause of action was only to sue onthe 
mortgage. Roghava Chariar v. Seshadri 
- Jyengar (18) follows the decision in Amanct 
Bibi v. Imdad Husain (12). A Full Bench of 
this Court in Thrikatkat Madathil Raman 
v. Thiruthiyl Krishnen Nair (14) held that 
where the firat suit is based upon an alleged 
lease and fails, a subsequent suit on title is 
not barred, the reason of the decision being 
that the canse of action for the subscequert 
suit is not the same as the cause of action for 
the fresh suit. 
Kettil Hazhuvan Kannanur (15) is also to the 


(11) 26 Ind. Cas. 228; 41 I. A. 142; 18 C. W. N. a 
83 L. J. P. ©, 131; 17 New Law Rep. 56; (1914) A 
C. 618; 110 L T.91: (P, 6. 

(12) 15 0 0; 15 I. A. 108; 12 Ind. Jur. 255; 6 


a ¢ Sar. P.C. J. 214: Rafique & Jackson's P. C, No. 103; 


7 Ind. Dec (Nn. 8.) 1157, 
(13) 35 M. L. F. 874. 
(14) Y9 M. 158; IŠ M. L. J. 48 (F. B.), 
(15) 26 Ind. Cas. 51, 
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same effect. It is not necessary to multiply 
citations, The principle deducible from these 
various gases is that where a suit is brought 
upon either a non-existent sause of action or 
upon a false cause of action, that will not bar 
the institution of a suit upon the true 
cause of action, because there is no identity 
of causes of action between these two suits. 
The reason of the decision of the Judicial 
Committee in Saminathun Chetty v. 
Palaniappa Ohetty (11) is decisive on that 
matter. That was a suit upon a dosu- 
ment which was found to be invalid. The 
Judicial Committee held that a suit based 
upon the original title whish preceded the 
document was not obnoxious to the rule 
similar to Order I], rule 2. The obser. 
vations of the learned Judges in Ramaswami 
Ayyar yv, Vithinatha Ayyar (16) are exactly 
in point, For all these reasons we are 
of opinion that the decision of the Snb- 
ordinate Judge is right; and we dismiss 
the appeal with costs. 
Appeal dismissed, 


M,.C.P. 
(16) 26 M. 760 at p. 771; 13 M. L. J. 448. 


LOWER BURMA CHIEF COURT. 
Seconp Crviut APPsaL No, 45 or i917, 
March 27, 1918. 

Present:— Mr. Justice Maung Kin, 
MAUNG BA KYAW AND ANOTHER—- 
PhalnTIFE8—APPELLANTS 
VE? SUS 
U LAN—DEFENDANT— RESPONDENT. 

Erecution of decree——Aitachment  withdrawn— 
Declaration, suit for, by creditor ihat property belongs 
to judgment-debtor, maintainability of —Specific Relief 
Act .I of 18773, s. 42, proviso, applicability of, 

Independently of the provisions of Order KAT, rule 
63 of the Civil Procedure Code, a decree-holder may 
sue fora declaration that certain property attached 


- in execution of his decree belongs tothe judgment. 


debtor, although at the time of the suit the attach. 
ment might have been withdrawn andthe property 
may not be in the possession of the decree-holder. To 
such a suit the proviso to rection 42 of the Specific 
Relief Act does not apply. [p 973, cols. 1 & 2. 


Mr. Ba U, for ihe Ao pellants: 

Mr. Maurg Tin, for the Respondent. 

JUDGMENT,—In execution of their decree 
against one Tun Hla, the plaintiffs-appellantes 


Vol. XLV] 
MAUNG BA KYAW &. U LAN, 


attached two bulloaks as the property 
of their judgmont-debtor. The defendant- 
respondent applied for the removal of 
the attachment. Thereupon the plaintiffs 
withdrew their attachment and filed the 
present suit for a declaration that the two 
bullocks were liable to be attached and 
sold in execution of their degree, 

The trial Court decreed the suit. 

Tke lower Appellate Court held that the suit, 
not being under Order XXi, rule 63, of the 
Code of Civil Procedure but under section 42 
of the Spesifis Relief Act, did not lie, 
inasmuch as there was no prayer for sonse- 
quential relief. Evidently the learned Appel- 
late Judge thought that, as the bullosks 
were in the possession of the defendant, 
the plaintifs should have asked for their 
possession. 

It has not been contended here that the 
sul is one under the Civil Procedure 
Code. That it cannot be held to be such 
a suit there is no doubt, as there was 
no investigation of plaintiff’s claimin the 
attachment proceedings owing to the attach- 
ment being withdrawn. The wording of 
rule 63, Order XXI, is quite clear, Nor is 
it disputed that independently of a suit 
under the Civil Procedure Code, the decres- 
holder may sue for a declaration that the 
property attached belynged to the judgment- 
debtor. Infsct this latter proposition was 
expressly laid down in Societa Coloniale 
Italiana vy. Shwe Le (1), following Raghunath 
Mukund v. Sorash K. R. Kama (2), I bave 
followed this ruling in Chan Tat Thai v. 
Ma Lat (3). But the argument of the de- 


. fendant’s Advocate. is that the plaintiff could 


not sue for a bare declaration, as the 
bullocks were in the possession of the 
defendant, and that the proviso to section 42 of 
the Specific Relief Act applies. Hxactly the 
same argument was advanced in Allagappa 
Chetty, P. L. A. N. v. Nazamat Ali Chow- 
dhry (4) and Irwin, J., answered it in these 
words, I can see no reason for making any 
distinction between the mode in whieh 
plaintiff must establish his right if he 
has previously applied for a summary order 
and the mode in which he must establish his 


(1) 4 L. B. R. 252; 14 Bur, L. R. 135. 
(2) 28 B. 266; 12 Ind. Dec. (N. s.) 176. 
(3) 33 Ind, Cas, 124; 9 Bur. L. T, 89. 
(4) 4 L. B. R. 263, 
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right if he has not applied for a summary 
order. In either case a declaration is 
eumsienut. When plaintiff obtains a declara- 
tion, the Court which executed the decree must 
respect the deslaration and give restitution..., 
The objest of the proviso ia to prevent 
a plaintif from getting a declaration 
in one suit, and consequential relief after- 
wards in another. Here there is no need 
for any subsequent suit. The relief must 
be given by the Oourt which sold the land 
in execution.” It. may be noted that the 
suit in that case was one by the claimant 
to the property attached but not by the 
decree-holder. In this ease the suit is by 
the decree-holder. But the remarks of 
Irwin, J., must apply, mutatis mutandis, to 
this case. When the plaintiff gets the dec- 
Jaratory decree he asks for, he can proceed 
to attach the same property in execution of 
his previous decree and the execution Court 
will be bound to recognize the attachment 
as being just and proper. The declaratory 
decree will be binding on the present de- 
fendant in the subsequent execution proceed - 
ings, and he will not be able to object 
that the plaintiff has no right to attach the 
property. 

Then there is my own ruling in K. Y K. M. 
Chetty Firmy. S.N. V. R. Chetty Firm (5) 
in favour of the plaintiff. There I followed 
Sappobad: Chetty v. Maung In (6) and Krist- 
nam Socraya v. Pathma Bee (7). 

I would, therefore, hold that the proviso 
to section 4% of the Specific Relief Act does 
not apply. 

The appeal is allowed and the oase is 
remanded to the lower Appellate Court to 
be desided on the merits. Costs will abide 
the result. The appellant will be granted a ' 
certificate forthe return of the Court-fee 
paid onthe memorandum of appeal under 
section 13 of the Court Fees Act. 

Appeal allowed, 


Case remanded, 
» (5) 34 Ind Cas. 126; 9 Bur, L. T. 199. 
(6) P. J. L. B. 481. 
(7; 29 M. 51, 
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BABU MISAR UV. UMBE PARSHAD, 
PUNJAB CHIEF COURT, 
MISCELLANEOUS First Civic Appear No, 1547 
or 1917, 
April 9, 1918, 

Present:—Mr, Justice Scott-Smith. 
BABU MISAR AND OTHERS— PLAINTIFp3 — 
APPELLANTS 
VETSUS 
UMBE PARSHAD AND OTHERS — 
DEFENDANTS— RESPONDENTS. 

Probate and Administration Act (V of 1881), ss, 62, 
&5—Application for Letters of Administration with Will 
anneved, nature of—Duty of Court~ Court, whether can 
refuse Letters, 

An application for Letters of Administration with 
the Will annexed stands on the same footing as an 
application for Probate, and the Court is bound to 
grant the Letters uniess it finds that the Will was not 
executed bythe testator or that he was not of a 
disposing mind at the time of making it or that the 
Will was not his own voluntary act. [p, 975, col. 1.] 

In an application for Letters of Administration to 
the estate of one D. with a copy of the Will annexed 
it appeared that N., the husband of D, made a Will 
dedicating certain property to a temple and directing 
that his widow be maintained out of his other pro- 
perty. After the death of N. D. applied for Letters 
of Administration to his estate. The exeontors under 
the Will appeared in Court and consented to the 
widow being granted the Letters, which were granted 
accordingly. Later on D. made a Will in which she 
appointed the applicants as executors, who after her 
death applied for Letters of Administration with a 
copy of her Will annexed, The executors under 
the Will of N. lodged caveats urging that D. had uo 
power to make a Will: 

Heid, that as it waa proved that D, executed the 
Will and asit was not contested that she was not of 
a disposing mind at the time she made it, the appli- 
cantas were entitled to Letters of Administration with 
copy of her Will annexed. [p. 975, col. 1.] 

Miscellaneous first appeal from the order 
of the Senior Subordinate Judge, Ist class, 
Delhi, dated the 28th February 1917, 
dismissing the application. 

Lala Motz Sagar, R. S., for the Appellant, 

Mr. Manohar Lal, for the Respondents. 

JUDGMENT.—This isan appeal from the 
order of the Senior Subordinate Judge, 
Delhi, rejecting the application of Babu 
Misar and Jhabbu Misar for Letters of 
Administration to the estate of Bibi Dhanno 
with a copy of Will annexed. Narain Das, 
husband of Musammat Dhanno, made a 
Will on the 27th July 1896, Joti Parshad 
and Umbe Parshad being appointed exe- 
cutors. Under his Will he made certain 
property wakf and dedicated it to a Hindu 
femple and directed that his widow be 
maintained out of his other property. He 
died on the I9th November 1910 and on 
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the 16th of December 1913 Musammat 
Dhanno applied for Letters! of Administra- 
tion to his estate. Joti Parshad and 
Umbe Parshad appeared in Conrt and 
consented to the widow being granted 
Letters of Administration and they were 
granted accordingly. On the 15th Novem- 
ber 1915 Musammat Dhanno made a Will 
in which she appoined Babu Misar and 
Jhabba Misar as executors. She died 
sometime in December 1915, and on the 
5th of August 1916 the said executors 
applied for Letters of Administration with 
a copy of Musammat Dhanno’s Will annexed. 
Joti Parshad and Umbe Parshad lodged 
caveats. The main objection urged by them 
was that Musammat Dhanno deceased had 
no power to makea Will. The Court has 
rejected the application, on the ground 
that the widow had no right to make thé 
Will because the Will of her husband 
confined her rights only to maintenance 
from certain properties and that the mere 
fact that she was granted Letters of 
Administration because the exeentors did 
not like to act, did not entitle her to will 
away the property contrary to the very 
terms of the Will of her husband in 
respect of which she was granted Letters of 
Administration, 

Mr. Moti Sagar on benalf of Babu Misar 
appellant urges that in proceedings under 
Act V of 1881 where Probate of a Will 
is sought, the Court is bound to grant 
the Probate unless it finds that the Will 
was not executed by the testator or that 
he was not in a state of mind sompetent 
to exercise his testamentary power or that 
the Will was not the testator’s own 
voluntary act, and that the Court has no 
concern with the question whether the 
Will, if proved, will be effectual or valid 
or whether it oan affect certain parts of 
the property with which it purports to 
deal. In support of this he relies upon 
Indar Narain v. Onkar Lal (1). He also 
cited Ochavaram Nanabhar v. Dolatram 
Jamietram (2), wherein it was laid down 
that on the hearing of a petition for issue 
of Litters of Administration to the estate 
of a deceased person it is not the province 


(1) 10 Ind. Cas. 180; 20 P. R, 1912; 141 P. L. R, 
1011; 283 P, W. R. 1911. . 
(2) 28 B., 644; 6 Bom. L. R, 966. 
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of the Court to go into the question of 
title to the property to which the Letters 
of Administration refer. He urges that all 
the Court had to do was to arrive at a 
finding whether Musammat Dhanno exe- 
cuted the Will in question and whether 
she was of a disposing mind at the time 
when she executed it, and that having 
found these factsin favour of the executors- 
applicants, it was bound to grant them 
Letters of Administration, Mr. Manohar 
Lal on behalf of the respondents does not 
contest the authority of the rulings sited 
by Mr. Moti Sagar, but contends that 
section 85 of Act V of 1&81 gives the 
Court power,to refuse Letters of Administra- 
tion for reasons to be recorded by it. Mr, 
Moti Sagar replies that this section does 
not apply to an application for the grant 
of Letters of Administration with a copy 
ef the Will annexed, which he says stands 
on the same footing as an application for 
Probate of a Will. There are, I think, 
grounds for holding that an application for 
Letters of Administration with the Will 
annexed stands on the same footing as an 
application for Probate, for both applications 
are grouped together in section 62 of the 


Ast. Be that as it may, I do not think . 


the present case was one such as is 
contemplated by section £5 of the Act. The 
real question in dispute appears to be 
whether the original executors unier the 
Will of Narain Das are now entitled to 
manage the property or whether they have 
forfeited their right by not taking out 
Letters of Administration after Narain 
Das’s death and by assenting to the grant 
of such Letters to Narain Das’s widow. If 
they are not now entitled, it appears to 
me that there are no reasons why 
Musammat Dhanno should not have had 
authority to make arrangements for the 
management of the property after her 
death. The question is not devoid of 
difficulty and is, in my opinion, not one 
for decision in the present application. It 
is proved that Musammat Dhanno executed 
the Will and it is not contested before me 
that she was not of a disposing mind at 
the time when she made it. 

I, therefore, accept the appeal 
reversing the order of the lower Court 
gran? the application of Babu Misar and 
dhabbu Misar for Lettera of Administra- 


and 
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tion to the estate of Bibi Dhanno with 
a copy of her Will annexed. Parties will 
bear their own costs. Letters of Administra- 
tion will be made out by the lower 
Court. 

Appeal accepted. 


MADRAS HIGH COURT 
Seconp rvit AppeaL No. 1301 or 1915, 
December 17, 1917. 

Present: ~Mr. Justice Seshagiri Aiyar and 
Mr. Justice Bakewell. 
MUTHAYA SHETTI~Puaintirr— 
APPELLANT 
versus 


KANTHAPPA SHETTI~ Derenpsant— 


RESPONDENT. 

Limitation Act (IK of 1908), Sch. I, Art. 134, scope 
of—Transfer by mortgagee-~Redemption, suit for, 
against transferee—Adverse possession, pléa of —Absolute 
interest, acqutsilion of, by purchaser- Tests — Burden of 
proof-—Adverse finding on issue, while final decision 
favourable to party, effect of Res judicata—Civil Pro- 
cedure Code (Act F of 1908), 8. 11, 

Article 134 of the Limitation Act governs only those 
cases where the transferee from the mortgagee 
acquires an absolute title to and interest in the 
property transferred. [p. 978, col. 2.] 

Per Seshagiri Atyar, J—Article 134 of the Limi- 
tation Act is only a branch of the law of prescription, 
and the question to be determined in cases governed 
by that Article is, what it is that the purchaser pres- 
cribed for. If the transferee bargained for and 
believed he was bargaining only for the interests 


of the mortgagee, he cannot acquire title as the 


absolute owner of the property. The fact that he 
knew his vendor had only mortgagee rights would 
not be conclusive on the question. The real test 
would be, did he ask for and obtain an absolute 
interest inthe property and believe himself that he 
was acquiring an absolute interest in it. [p. 978, 
col. 2.) 

The fact that a party against whom an issue is 
decided has no right of appeal does not affect the 
rule of res judicata. [p. 977, col. 1.) 

Where the decision on an issue is not necessary 
for the disposal of the case, it will not operate as 
res judiceta. [p. 977, col. 2 | 

Where an unnecessary decision on an issue is 
embodied in the decree itself, the matter becomes 
ges judicata [p. 977, col. 2.] 

Where a judgment decides more issues than ong 
and it is doubtful on which of those issues the 
final conclusion was based, the decision on all the 
issues will be res judicata. [p. 977, col. 2,] 

Where the decision on an issueis unnecessary and 
the party against whom it is given cannot appeal 
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as the final decree is in his favour the decision on 
the issue would be ves judicit1, The proper pro- 
cedure for the party adversely affected by the 
issue is to ask the Court to embody it in the decree. 
(p 978, col. 1.) 

Per Bakewell, J.—Atransfaree who claims the 
benefit of Article 134 of the Limitation Act must 
adduce evidence that he intended to purchase an 
absolute title, which will be, in the first place, the 
deed of transfer but may also consist of the con- 
tract of sale and the negotiations which preceded it. 
Evidence asto the documents of title produced by 
the vendor and the steps taken by the purchaser to 
ascertain the former's title to the property will be 
important as showing the interest to be transferred. 
If the title adduced by the vendor and the deed 
of transfer to the purchaser are consistent with an 
intention to transfer aa absolute interest, the burden 
will lie on the plaiatifi to show thatthe circum- 
stances of the transfer negative such an intention, 
[p. 979, col. 2.1 

Second appeal against the decree of the 
District Gourt of South Kanara, in Appeal Suit 
No. 326 of 1914, preferred against the 
deeree of the Court of the District Munsif, 
Mangalore, in Original Suit No. 19 of 1913. 

Mr. B. Sttarama Row, for the Appellant. 

Mr. O. V. ‘Ananthakrishna Atyar, for the 
Respondent, 

This second appeal coming on for hearing 
on 29thand 30th March 1917 respectively, 
and having stood over for consideration till 
18th April 1917, the Court delivered the 
following i 
JUDGMENT. 

SESAAGIRI Atyar, J.—The predecessors-in- 
title of the plaintif executed Exhibit A to one 
Shankaranaranappayya in 1872, Shankara- 
naranappayya sold the property comprised 
thereunder to Venkappayya under Exhibit I 
in 1879. Venkappayya’s widow sold it in 1897 
to Patteppayya and Puttappayya’s sons sold 
the same in 1912 to the defendant. The 
present suit is brought by the plaintiff to 
redeem the mortgage of 1872, The answer 
of the defendant is thatthe suit is barred 
by Article 134 of the Limitation Act as 
more than twelve years have elapsed since 
the date of the transfer by the original 
mortgagee. Both the Courts have come to 
the conclusion that the suit is barred by 
limitation. The judgment of the District 
Judge isso meagre that we were obliged to 
hear this oase as a first appeal. Mr. 
Sitarama Row contended before us that 
under Article 134 the burden of proving 
that the transferee from the mortgagee 
had acquired an absolute right in the 
property lay on the defendant. 
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Before considering this question, I shall 
dispose of a preliminary point suggested by 
Mr, Ananthakrishna Aiyar for the respondent, 
namely, that Exhibit A is an absolute 
conveyance with an option to ra-purcbase, 
and that consequeztly his client is the 
absolute owner of the property. In answer 
to this suggestion, the learned Vakil for 
the appellant pointed out that the constraction 
of Exhibit Ais res judicata by virtue of a 
decision of the District Court of South 
Kanara in the year 1886, That decision 
was given under the following circumstances. 
A member of the plaintiffs family sued 
his brothers for partition, and claimed a. 
share in the property in dispute alleging 
that the alienation of it was not for necessary 
purposes. The District Munsif held that 
the plaintiff was entitled to recover a third 
share of the property on paying a third 
cf the mortgage amount. There was an 
appeal by the alleged mortgagee, the 9th 
defendant in that case. His contention was 
that the transaction was not a mortgage 
but an absolute sale with an option to 
re-purchase. Mr, Best, the District Judge, 
held that it was a mortgage and nota sale. 
He further held that it was not open to 
the plaintiff to sue for the redemption of a 
portion of the property by offering to pay 
only' a portion of the mortgage debt, and 
that, moreover, as the sait was not one for 
redemption, it should be dismissed qua this 
property. 

The question is whether this conclusion of 
the then District Judge of Sonth Kanara is 
res judicata. Mr. Ananthakrishna Aiyar 
strenuously argued that as the suit was 
dismissed and as the mortgagee could not 
have appealed against the desision of the 
Distriot Judge although the finding on the 
construction of Exhibit A was against him, 
the matter is not res judicata. Upon the 
question whether a bare finding upon an 
issue when the final conclusion is in favour 
of the party against whom the decision on 
the issue is given, gives a right of appeal 
to the party, there have been differences 
of opinion. In Yusuf Sahib v. Durgi (1) 
it was apparently held thatan appeal lies 
under the circumstances. In Ranganatham 
Chetty v. Lakshmu Uammal (2) the same 

(1) 80 M, 447; 17 M. L. J. 260; 2 M. L. T. 368, 


(2) 21 Ind. Cas, 15; 25 M. L. J. 879; (1918) M. W, 
N. 690; 14 M. L. T. 189. 
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view was taken. Both these Gases 
follow Krishna Chandra Goldar v, Mohesh 
Ohandra Saha (3). -In Achanta Venketusar- 
yanarayana Y. Yelluparagada Sivasankaranara- 
yana (4) the question was left open. There 
is a decision of Ayling and Spencer, JJ., in 
Secretary of State v. Swaminathu Koundan 5) 
which is inconsistent with Yusuf Sahib v. 
Durgi (1) and Rangnnatham Ch ity v. Lakshmi- 
ammal{2). See also Bri; Behari Lal v, Shevanath 
Prasad (6). Having regard to the language 
of sections :6 and 100 of the Code of Civil 
Procedure which gives a right of appeal 
only against decrees, it seems doubtful 
whether the two earlier Madras decisions 
are correct. If the decision in this case 
depended solely upon that question, I would 
have felt bound to refer the matter to a 
Full Bench; but I think that this case can 
be disposed of upon other grounds. I agree 
with Mr. Sitarama Row that the fact that 
a party against whom an issueis decided has 
no right of appeal does not affest the rule of 
res judicata. There is nothing in the 
language of section 11 to suggest such a 
test. The language of explanation 2 to that 
section implies that the competence of a 
Court for the purpose of res judicata is not 
affected by the fact that its decision is 
not appealable. It is true that this explana- 
tion was introduced to pit an end to a 
controversy which existed as to whether 
when @ decree is not appealable to the same 
Tribunal the Court which desided the earlier 
olaim can be held to have been sompetent 
to adjudicate upon the subsequent claim 
litigated ina superior Court. Nonetheless, 
the wide language of the explanation shows 
that the Legislature did not intend that the 
test of res judicata should depend on the right 
of appeal. I, therefore, overrule the first 
contention. Mr. Ananthakrishna Altyar 
then argued that the desision on Exhibit A 
was not nesessary for the conclusion which 
was comé to in the suit, and that consequent- 
ly fhe matter is not resjudicata. The oases 
on this point may be grouped under four 
heads: the first class of cases relates to the 
decision on issues which arè altdgether 
unnecessary for the disposal of tha case. 


(3) 9 C. W. N. 584, 

(4) 27 Ind. Gas. 861; 17 M. L, T. 85; 2 L. W. 107. 

(64 12 Ind. Cas. 167; 87 M. 25: 10 M. L. T. 291; 
(1911: 2 M. W. N. 303; 2! M. L. J. 947. 

(67 35 lnd. Cas, 837; 20 O., W, N. 1354; 
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For instance, decisions on the character of 
the defendant’s holding where the suit is 
dismissed on the ground that there has been no 
notice to quit or that there had been no ex- 
change of pattas and muchilikas, Devarakonda 
Narasamma v. Devara Kondakannaya (7) and 
Muttukumarappa Reddi v. Arumuga Fillat (8) 
represent this class of cases. In these cases as 
the pronouncement upon the tenure of the 
defendant was not necessary for the disposal 
of the case, the decision upon that issue was 
held not to be 7es judicata. It is to this class 
of cases the observation of Sir R. Collier 
in hun Bahadur Singh v. Lucho 
Koer (9), that “as the decree was not 
based upon it, but in spite of it,” there can 
be no res judicata applies. . See also 
Nundo Dall Bhuttacharjee vy. Biihoo Mookhy 
Debee (10', Thakur Magundeo v. Thakur 


Mahadeo Singh (11) and Shib Charan 
Lal v. Raghu Nath (12). The sesond 
class deals with oases where although 


the decision of an issue ig unnecessary for 
the disposal of the case, still for some reasons 
the Court embodies that decision in the decree 
itself Then the matter becomes res judicata 
not on the ground that there bas been a 
decision on the issue, but because there 
is a decree of the Court which is binding 
upon the parties: Kaveri Ammall v. Sastri 
Ramier (13) and Mota Holiappa v. Vithal 
Gopal Habbu (14). The third class relates to 
jadgmmts which decide more than one 
issue, but it is doubtful from those judg- 
ments on which of these issues the final 
conclusion was based. In such a case the 
decision on both the issues will be res 
judicata. See Peary Mohun Muk ree vy. 
Ambica Churn Bandopadhya (15) and the 
recent devision of the learned Chief Justice 
and Justice Phillips in Appeal No. 62 
of 1913, (Secretary of State v. Rajah of 
Venkatagiri (16)]. Now 1 come to the 
fourth class, In the fourth olass, the 

(7) 4M. 184; 5 Ind. Jur. 634; L Ind Dee. (N s.) 928, 

(8) 7 M. 145; 2 Ind. Deo. (N. s ) 686. 

(9) 121 A. 23; 1h U, 30 34 Sar. P, ©, J. 602; 9 
Ind. Jur 202; 5 Ind. Dec (Nn s.) 960 P.O). 

(10) 13 0, 17; 6 Ind. Dee. (x. s.) 503, 

(11) 18 0. 647; 9 Ind. Deo. N. s.) 482, 

(1) 17 A. 174; A. W. N. (1895) 47; 8 Ind. Dec. 
(Nn. 5.) 487. 

(18) 26 M, 104; 18 AL L. J. 68, 

(14 36 Ind Cas. 74; 49 B. 652; 18 Bom. L, R. 712, 

(15 240. 900; 12 Ind. Dec. «x. s.) 1269, 

(16) 35 Ind. Cas, 266; 31 M., L. 7. 97; (1916f 2 M, 
W. N. 96; LL. W. 188; 20 M. L, T. 284, 


* 


from the bar of rés judicata, 


that decision is given could not appeal 
against it-as the final desree is in his 
favour. In suck a case it seems to me 
that the decision on the issue would be 
res judicata. The proper procedure where 


_ the defendant is affected by a desision on 


an issue which he has not the opportunity 
of contesting in appeal may be as suggested 
by Petheram, ©. J., in Jamaztunnissa v. 
Lutfunissa (17), that is to say, he oan 
ask the Court which has given an adverse 


‘decision on a material issue to embody it 


in the decree so that he may have a 
right of appeal against such a decision. 
But if he neglects the opportunity and the 
decision itself is necessary for the disposal 
of the oase, there seems to be no escape 
On the whole 
I have come to the gonalusion that the 


decision of Mr, Best in 18&6, which was. 


absolutely necessary for the desision of 


‘the case and which has stood unchallenged 
for thirty years, is binding on the parties, 


and that Exhibit A should be sonstrued 
as a mortgage by conditional sale and not 


. as a sale with an option to re-purchase. 


This conclusion throws me back upon 
the question ` whether the suit is 
barred by limitation” Article 134 has 
given rise to conflicting decisions. I do 
not propose to examine them at any 
length in the present case. In Radhanath Doss 
y. Gisborne and Co. (18), at a time when the 
corresponding Article of the Act of 1859 con- 
tained the words “in good faith,” Lord Cairns 
delivering the judgment of the Judicial 
Committee held that the burden of 
proving thatthe purchaser acquired an absolute 
interest in the property lay upon such 
purchaser. In the Acts of 1877 and 1908, 
in addition to the other changes, the 
words “in good faith” were omitted. It 
is unnecessary to canvass the reasons which 
Jed the Legislature to omit these words. 
In Radhanath Doss v, Gisborne and Oo, (18) 
the Judicial Committee pointed out that it 
must be shown that the purchaser honestly 
believed that he was acquiring an absolute 


(17) 7 A. 606; A. W, N. (1885) 89;4 Ind. Dec. 
(N. s.) 657. 

(18) 14 M. I. A. 1; 15 W. R. P. C. 24; 6 B. L. R. 
530; = Guth. P. O, J, 307; 2 Sar. P, C. J. 686; 20 E, 
R. 68 
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decision upon the issue is necessary, bat right to the property. This deduction 
unfortunately the party against whom was made not because of the existence 


of the words “in good faith” but because 
of the use of the expression ‘purchaser’. 
I do not think that the changes introduced 
by the Aot of 1877 and of 1908 have 
absolved the Court from the necessity. of 
coming to a conclusion upon this question. 
If the transferee bargained for and 
believed he was bargaining only for the 
interests of the mortgagee, he cannot ac- 
quire title as the absolute owner of the 
property. After all, Article 1384 is only 
a branch of the law of prescription, and the 
question to be determined would be, what it is 
that the purchaser prescribed for. The fact 
that he knew that his vendor had only a 
mortgagee right would not be conelusive 
on this question. The real test would be,- 
did he ask for and obtain an absolute 
right in the property and believe himself 
that he was having an absolute interest 
in it? In Pandu v. Vithu (19) that is the 
test that was suggested; Kannusami 
Thonjirayan v. Muthusami Pillai (20) to which 
Mr, Ananthakrishna Aiyar drew our attention 
quotes that case with approval. Ido not 
think that Subbacya Sandaram v, Mahamad 
Mustapha Maracayar (21) decides anything 
to the contrary. Singaram . Ohettiar v. 
Kalayanasundaram Pillai (22) is in favour 
of this view. See also Baluswami Asyer vy. 
Venkitaswamy Naicken (23). The language 
of the Article is not opposed to this pro- 
position. In the present case this ques- 
tion has not been considered by either of 
the Courts below. I express no opinion on 
the question of the burden of proof, bearing 
in mind the observations of Lord Parker of 
Waddington that the Courtasin this country 
are too prone to base their decisions on the 
abstract theory as to onus. But seeing that 
the plaintiff seeks to disturb a possession 
which has been with the defendant for 
a considerable period, prima facie, he must be 
called upon to prove his ease. There must 
be a finding on the following issue: 


(19) 19 B. 140; 10 Ind. Dea, (N. 8.) 9 

= 88 Ind. Oas. 194; (1917) M. W. x 5 6 L W. 
250 

(21) 40 Ind. Cas. 50; 32 M. L. J, 85; 21 M. L. T. 63; 
5 L. W. 690. 

(22) 26 Ind, Cas 1; 1 L. W. 687; (1914) M. y. N. 


b. 
(23) 40 Ind. Oas. 581; 32 M. L, J. 24; 40 M. 745. 
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Did the executant of Hxhibit I intend 
to transfer absolute interest in the pro- 
perty? and was it the intention of the 
parties that there should be an absolute 
transfer of title to the property? 

Finding on the evidence on the record 
within a month from the date of the 
re-opening of the Conrt. Seven days for 
objections, 

BAKEWELL, J.—I agree that the document 
which forms the root of the respondent’s 
title must as between the parties be held 
to be a mortgage, and I propose to deal 
only with the question of limitation. Itb 
is, I think, clear from the wording of Article 
148 of the Limitation Act, 1908, that it 
deals with suits in which the cause of 
-action arises upon the contract of mortgage, 
and the Article applies to a transferee 
o$ the mortgagee’s interest under that 
contract: Article 134, therefore, provides 
for cases where the transfer of mortgaged 
property by the mortgagee gives rise to 
a cause of action apart from the mortgage 
contract. The condition of good faith on 
‘the part of the transferee which was 
contained in section 5 of Act XIV of 
1859 has been eliminated from Article 134, 
but otherwise the Article substantially 
corresponds with that section read with 
clause 12 of section 1. 

In Radhanath Doss v. Gisborne and Co. (18) 
their Lordships of the Privy Counsil in discuss- 
ing section 5 of the Act of 1859 considered 
separately each of the three conditions 
prescribed thereby, and defined “purchaser” 
as meaning “some person who purchases 
that which defacto is a mortgage upon a 
representation made to him and in the 
full belief that it is nota mortgage but 
an absolute title.” They held that the 
pleadings did not allege, and ‘that there 
was no evidence of, any negotiation for 
such a purchase, snd“ mo evidence of any 
allegation on the part of the vendor which 
would lead Messrs. Gisborne and Company 
(the transferees) to believe that this 
was an absolute title which they held ta 
the property in question. The only 
evidence that they were purchasers aft 
all is the production of the 
deed,” which their Lordships held con- 
tained ® no evidence of a statement on 
the part of the vendor or of any belief 
ọn the part of the purchasers that the 
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property of the Maheeanwan Estate was 


“a property which the vendor claimed to 


hold by what we should sall in this country 
a fee simple title.’ The word “transfer” 
includes a purchase (see Transfer of 
Property Act, sestion 5) and the transaction 
in the present case is alleged to be a 
purchase, and I think that their Lordships’ 
observations apply to Article 184. = 

It follows that a transferee who claims 
the benefit of the Article must adduce 
evidence that he’ intended to purchase an 
absolute title, which will be in the first 
place the deed of transfer but may also 
consist of the contract of sale and the 
negotiations which preceded it. An im- 
portant preliminary to a sale of immoveable 
property, which seems, however, to be 
frequently neglected, isa careful investiga- 
tion of the vendor’s title, and I think that 
their Lordships had this in mind when in 
the passage first quoted; they refer to a 
representation made to the purchaser and 
to his full belief that he was acquiring 
an. absolute title. Evidence as to the 
documents of title produced by the vendor, . 
and the steps taken by the rpurchaser to 
ascertain the former’s title to the property, 
will be important as showing the interest 
intended to be transferred. If, for instance, 
if should appear that the purchaser re- 
frained from calling for and examining 
the title-deeds, and from examining the: 
register of assurances, or from enquiry as to 
who was in possession of the property,’ 
or otherwise abstained from means 
available to him of ascertaining the title, 
or that he in fact inspected the mortgage 
dosument under which the vendor claimed 
the property, there would be evidence 
upon which the Court might hold that 
the parties did not intend to transfer an 
absolute property but such interest 
only as was vested in the transferor, or 
possibly that the mortgagee intended to com- 
mit a fraud upon the mortgagor and that the 
transferee was accessory thereto or did not 
act in good faith (see section 18 of the 
Limitation Act), If, on the other hand, the 
title adduced by the vendor and the deed of - 
transfer to the purchaser are consistent with 
an intentionto transfer an absolute interest, 
the burden will lie upon the plaintiff to show - 
that the circumstances of the trinsfer negative 
such an intention. 
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Tbis view appears to me to. be supported by 
the decisions of this Court reported as 
Kannusami Than'iroyan v. Muthusami Pillai 
(20) and Baluswami A yar v. Venkitaswamy 
Noicken (23) and Subbaiya Pandaram v. 
Mahamad Mustapha Muracayar (21), 

The lower Appellate Court has dealt with 
the ease in a very summary manner and I 
would remand it to that Court for a finding 
on the issue framed by my learned brother. 





In compliance with the order sontained in 
the above judgment, the District Judge of 
South Kanara submitted the following 

FINDING.—I have been directed to return 
a finding on the issue “Did the executant of 
Exhibit I intend to transfer an absolute 
interest in the property, and was it the 
intention of the parties that there should be 
an absolute transfer of title to the property?” 
Exhibit I was executed on 10th January 1879, 
and of course at this distance of time it is 
impossible to obtain positive evidence asto what 
the intention of the parties was. The wording 
of the sale-deed undoubtedly indicates that 
the vendor purported to sell the property as 
his absolute property. Exhibit I is styled 
“an absolute sale-deed” and the executant 
says, “I have this day sold you absolutely 
without a condition.” It is urged, however, 
on behalf of the plaintiff (appellant) that 
there were no allegations in the written 
statement that there were any negotiations 
prior to this sale evidenced by Exhibit I or 
that there were any representations made by 
the vendor that he had an absolute title and 
that the vendee believed he was acquiring 
an absolute title. I do not think that the 
omission to make such definite allegations 
is of much importance. Ibis said that the 
conduct of the vendee under Exhibit I shows 
that he had not purchased an absolute right. 
The consideration for Exhibit A, it is pointed 
out, was only Rs. 1,000, whereas the 
consideration for the absolute sale-deed was 
only Rs. 1,500 and this included certain 
rent decrees which had been transferred. 
Agiin eighteen years afterwards ic’ 1897 
when the property must have increased in 
value, the vendee’s widow sold it for 
Rs. 1,500 ander Exhibit II. There is un- 
doubtedly some force in these contentions, but 
we do not know what the reasons were 
which led the *vendee’s widow to- cell the 
property for what was apparently less than 
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its value. On the other hand, Exhibit A, 
which was handed over with Exhibit J, is 
styled a sale-deed (the word absolutely in 
line 16 at page 1 of the select documents 
does not appear in the original), though it 
is now found that the document was a 
mortgage by conditional sale. Tho period for 
redemption fixed in Exhibit A (30th May 
1876) had expired when Exhibit I was exe- 
cuted and the vendee would naturally suppose 
that he was purchasing an absolute title. I 
do not think that the plaintiff on whom the 
burden apparently lies has proved his case. 
1 would accordingly return a finding that 
the executant of Exhibit I ixtended to 
transfer an absolute interest, and that tbe 
intention of the parties was that there should 
be an absolute transfer of title of the property, 





This second appeal coming on for figal 
hearing after the return of the finding of the 
lower Appellate Court upon the isane refer- 
red by this Court for trial, the Court delivered 
the following 

JUVDGMENT.—We accept the finding and 
dismiss the second appeal with costs. 

Appeal dismissed, 


M.C.P. 


COURT OF THE FINANCIAL COMMIS- 
SIONBR, PUNJAB. 
Revente Revision No 60 or 1917-18. 
Marsh 2, 1918. 
Present: Mr. Maynard, F. C. 
Pir MULK SHAH —PLAINTIFF 


— APPLICANT 
TETEUS 
NATHU AND OTHERS— DEFENDANTS 


— RESPONDENTS. l 
Punjab Tenancy Act (XVI of 1887%, 8. 19-—Appraise- 
ment proceedings ~ Consent of landlord or tenant, 
whether  necessary— Refusal of tenant to accept 
appruisement, effect of —Omisston of Revenue Officer 
to vary or confam appraisement— Financial Com. 
missioner’s Standing Order No. ?, para. 12, object of, 
The consent of neither landlord nor tenant ig 
necessary for the validity of appraisement pro. 
ceedings under a 11 of the Punjab Tenancy 
. [p. 982, col. 2. 
Eo bya tenant to accept the result of 
an appraisement is not an adequate re#son for 
declining to confirm it urder section 19 (2) of 
the Punjab Tenancy Act. [p. 981, col. 2.] 
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The failure by a Revenue Officer to give effect 
to the direction contained in section 19 (2) of 
the Punjab Tenancy Act, which requires him to 
make an order either confirming or varying an 
appraisement, does not affect the admissibility or 
the value of the evidence contained in the appraise- 
ment record. [p. 981, col 1.] 

In suits for the value of produce rents thero is 
no cunclusive presumption that produce calculated 
according to the Financial Commissioner’s instruc- 
tions in paragraph 12in Standing Order No 2 is 
the actual produce of the particular land in the 
particular harvest in suit [p 952, col 1.] 

The object of the execntive instructions there 
given is to provide the Revenue Courts with a 
means of calculating the probable produce and its 
probable selling value, f:om the records of crop 
inspection, the Settlement Officer’s estimate of 
average outturns and other available sources, in 
those cases in which reliable evidence of the 
actual produce and actual selling price is not 
available. p, 982, col. 1.] 

Revision from the order of the Commis- 
sjoner, Rawalpindi, dated the 19th October 
1917, 

Mr. Badr-ud-Din, for the Petitioner. 


Mr. Diwan Chand, for the Respondents. 


JUDGMENT.—In this group of cases, 
Nos. 60 to 62, I have heard Counsel for 
both the parties. The facts are these, 
The landlord applied for appraisement of 
the produce, which was made accordingly 
by Abdulla Khan, Zaildar. There is no 
suggestion that the appraiser acted other- 
wise than honestly and with due care. 
The Revenue Officer should thereupon 
haye made an order, under section 19 
(2) of the Punjab Tenancy Act, either 
confirming or varying the appraisement. 


He omitted to do so. This was a grave 
omission, but there is ro reason why 
either of the parties should suffer by 


reason of the remissness of the Revenue 
Officer, and the appraisement prcceedings 
can be, and ought to be, considered on 


their merits, notwithstanding the absence 
of formal confirmation. 
The appraisement took place on April 


9tb, a date on which it is reasonably to 
be supposed that, in the Gujrat dis- 
trict, all the principal crops were still 
standing, and that a capable appraiser, acting 
in good faith, would have no difficulty in 
a praising them accurately. There is a 
subsequent suggestion, in the course of the 
hearing of the present suits before the Natb 
Tahsildar, that certain orops had already 
been out. Senji, khawid, coriander seed 
and sounf are specially mentioned, It is 
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quite possible that some crops had already 
been cut for green fodder. But, if this 
was so, it was fair, having regard to section 
16 of the Ast, to assume that the produce 
was as full as the fullest srop of the 
same description on similar land in the 
neighbourhood for that harvest. The areas 
sown with spices were very small. 

There is a note on the appraisement 
proceedings which appears to show that 
the Revenue Officer omitted to pass an 
order under section 19 (2) because the 
tenant cid not accept the appraisement, 
Tt is sufficient to say here that the re. 
fusal by a tenant to accept the result of 
an appraisement is not an adequate reason 
for declining to confirm it. If it were 
an adequate reason for deolining, it would 
always be in the power of a tenant to 
stultify appraisement proceedings by merely 
objecting to them. This is not the inten- 
tion of the law. 


The Naib-Tahsildar did not give a 
decree for the value of the produce on 
the basis of the appraisement: but made a 
calenlation of his own, by adding 50 per 
cent, on sume not clearly defined prinsiple, 
to the normal or average rates (which are 
intended for application when there is no 
means of ascertaining the actual produce 
of a particular harvest). To the result 
thus obtained he added one anna in the 
rupee on acconnt of malikana, which is 
due at the rate of 12% topas per mani of 
the produce. 


On appeal the Collector, again ignoring the 
appraisement, which he refers to cnly to say 
that if was not accepted by the tenants, 
made a fresh calenlation of his own, in 
which he omitted, apparently by inadvert. 
ence, the item of 123 topas per mani for 
malikana. He observed that the Rabi of 
1916 was a very poor cne (though the 
Naib-Tahsildar had definitely found that on 
this particular area it was the best harvest for 
six years). He also drew an inference, 
unfavourable tə the landlord, from the fact 
that he had not attended on the land to 
take his share of the produce, althongh 
served with a notice to do so. On this 
point there is some obyious misapprehen- 
sion. ‘'he proceedings were for appraire- 
ment ana not for the divisior of the préduce, 
and were already complete before the tenants 
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asked that the lanldord should be required 
to attend to receive his share. On further 
appeal, the Commissioner observed that the 
rates awarded by the Naib-Tahsildar were ex- 
cessive, because they were notin accordance 
with “the normal rates laid down in the 
Financial Commissioner’s ciroular, by which 
such cases are governed.” The reference here 
is to paragraph 12 of the Financial Com. 
missioner’s Standing Order No. 2 and to 
certain paragrapbs ofthe Land Administration 
Manual there referred to. The object of the 
executive instructions there given is to provide 
the Revenue Courts with a means of caloulat- 
ing the probable produce and its probable 
selling value, from the records of crop 
inspection, the Settlement Officer’s 
estimate of average outturns and other 
available sources, in those cases in which 
reliable evidence of the actual produce and 
actual selling price is not available. The 
Courts generally have to calculate the amount 
and cash value of rents in kind after a 
crop has been removed, and the oral evidence 
which is adduced on such subjects is 
coloured by the predileations of the witnesses, 
It is, therefore, essential that they should 
be supplied with the means of arriving at 
a reasonably equitable estimate, even though 
it be an estimate for an average or normal 
crop rather than for the actual particular 
crop which is the subject of litigation. But 
if the actual particular crop has been seen 
on the spot and appraised by a reliable and 
qualified appraiser, there is no reason frr 
having recourse to a caloulation of the 
kind which is inevitable when no evidence 
of this character is available. 

But in legal form, the mistake made by 
the lower Courts is this. They have created 
a conclusive presumption in favour of a 
caleulation, made on the basis of certain 
executive instructions which were drawn up 
to help the Courts to frame a reasonably 
equitable estimate of produce rents in cases 
in which reliable evidence of actual produce 
and actual value is not forthcoming: and 
have conceived themselyes precluded from 
accepting evidence of the actual produce, 
because it involved a departure from that 
calculation. But there is no conclusive 
calenlation 
for which the Financial Commissioner’s 
executive instructions provide. There is only 
a conventional presumption jn favour of 
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its acourasy, when reliable evidence of the 
particular crop cannot be had. 

In the present ease the evidence, which 
deserved most weight and which would 
have been followed but for mistakes in the 
application of the law, was the record 
of the appraisement. The mistakes were 
these. In the first place, it was held thatan 
appraisement under Chapter II of the Punjab 
Tenancy Act is not valid unless the tenants 
assent to it, whereas the assent of neither 
landlord nor tenant is essential to its validity. 
In the second place, it was held by implieation 
that the record contained inthe appraisement 
proceedings was not admissible in evidence, 
or at all events not worthy of credence: 
and it was also held, by implication, that 
there is a conclusive presumption, in suits 
for the value of produse rents, that produog 
calculated according to the Financial Gom- 
missioner’s instructions in paragraph 12 in 
Standing Order No. 2 is the astual produce 
of the particular land in the particular 
harvest in suit. It is true that the Revenue 
Officer, dealing with the appraisement 
proceeding, failed to give effect to the dires- 
tion in section 19 (2) of the Punjab Tenancy 
Act, which requires him {o makean order 
either confirming or varying the appraise- 
ment. But this omission did not affect the 
admissibility or the value of the evidence 
contained in the appraisement record. 

Following the appraisement and adding one 
aana in the rupee on account of the malikana 
due, I accept the applications in cases Nos. 60, 
61, 62, and give amended decrees as 
follows:— 

No. 60 (Original Case No. 22) Rs. 26.0.0, 

No. 61 (Original Case No. 23) Rs. 100 2-0, 

No. 62 (Original Case No. 21) Rs. 30-6-1, 
with the costs of the present proceedings 
in favour of the applicant. 

Revision accepted, 
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SECRETARY OF STATE FOR INDIA Y. SIBAPROSAD JANA, 


CALCUTTA HIGH COURT. 
-` ÅPPEAL FROM ORIGINAL Decrease No. 461 
or 1915, 

Angust 27, 1917. 
Present;—Justice Sir Asutosh Mookerjee, Kr., 
and Mr. Justice Beacheroft. 
SECRETARY or STATE ror INDIA 1N 
COUNCIL—Derenpant-— 
APPELLANT 

versus 


SIBAPROSAD JANA— PLAINTIFF — 
RESPONDENT, 

Lease, construction of--Covenant for renewal— 
Admission of Pleader on point of law, whether binding 
on party. 

Where on a settlement made by the Government 
the grantee executed a Kabuliyat containing the 
following clause:—“If I agree tothe enhanced rent 
to be fixed at the time of the next settlement in 
future, the Government shall have the power to 
sq@itle the lands with me, or if Ido not agree then 
with others”: < 

Held, that the clause in the lease was in essence 
a covenant for renewal, under which the lessee 
became entitled to obtain a renewal of the lease 
on the same terms as were contained in the 
original lease, except as to the amount of rent 
and the covenant for renewal, and that according 
to the true construction of the original lease the 
ierm of the renewed lease would continue till the 
completion of the next periodical settlement by 
(tovernment. [p. 984, cols. 1 & 2.5 

Where in a suit to obtain a re-settlement the 
right of the plaintiff to obiain a fresh lease was 
conceded by the defendant’s Pleader in the trial 
Court: 

Held, that it was competent to the defendant's 
Pleader to urge in the Appellate Gourt that the 
plaintiff - was not entitled to a re-settlemant as a 
matter of right, as an erroneous admission by a 
Pleader on a point of law is of no effect and does not 
preclude a party from claiming his legal rights 
in the Appellate Court. [p. 983, col. 2; p. 984, col. 1.] 

Appeal against the decree of the Sub- 
ordinate Judge, Midnapur, dated the 13th 
July 1915. 

Babu Ram Charan Mitra, for the Appel- 
lant. a. ; 

Babus Biraj Mohan Mojumdar and Kshirod 
Narayan Bhuiya, for the Respondent. 

JUDGMENT.—This is an appeal by the 
Secretary of State for India in Counsil 
from the decree in a suit instituted by 
the respondent to obtain a lease from 
Government in respect of the lands des- 
cribed in the schedule to the plaint. The 
fasts material for the investigation of the 
rights of the parties are not in dispute at 
this stage. On the 5th August 1:78 a 
settlement was made with one Radhika 


Prasarna -Chandra (the predecessor of the 


plaintiff) for a term of 22 years on a 
progressive rate of rent from 1285 to 1306. 


The kabuliyat executed by the grantee 
contained a covenant to the following 
effect: 


“If I agree to the enhanced rent to be 
fixed at the time of the next Settlement 
in fnture, the Government shall have the 
power to settle the lands with me, or if 
I do not agree, then with others.” 

When the term of the lease expired in the 
year 1900, the Settlement operations were still 
in progress, and annual leases, renewed 
from year to year, were granted to the 
successor-in-interest of the original lessee. 
The last of these annual leases was executed 
on the 18th January 1909, and was to 
remain in force from the Ist April 1909 
to the 3lst March 1910. The Settlement 
operations were concluded during the 
course of the year just mentioned, though 
the Resord of Rights was not finally published 
till the 30th June 1910. The plaintiff there- 
upon unsuccessfully endeavoured to obtain 
a re settlement on the same terms as were - 
embodied in the initial lease of the Sth 
August 1878 exoept as to the amount of 
rent payable; the result was that the 
plaintiff instituted this suit on the Ist 
March 1913. In the Court below, it was 
not seriously denied that the plaintiff was 
entitled to a re-settlement; the controversy 
really centred round the terms on which 
the re-settlement should be made, specially 
whether there should or sbould not be a 
covenant for renewal in the new lease. 
The Subordinate Judge has held that the 
plaintiff is entitled to obtain a lease fora 
period of 22 years from the date of 
execution of the document, containing all 
the terms of the lease of the 5th August ` 
1878, with the exception of the covenant 
for renewal. The defendant has appealed 
to this Court. 


In support of the appeal, the Government 
Pleader bas urged that the plaintiff is not 
entitled as a matter ofrightto a re-settle- 
ment. Notwithstanding the fast that the 
right of the plaintif to obtain a fresh 
lease was conceded in the Court below, it 
is unquestionably competent fo the Govern- 
ment Pleader to take up this line of argn. 
ment, because as ruled by the Jadioial Com- 
mittee in dolendromohun Tagore y. (anendra. 
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mohun Tagore (1) and Beni Prrshad 
Koeri v. Dudhiath Rey (2), an erroneous 
admission by a Counsel on a point of law 
is of no effect and does not preclude the 
party from claiming his legal rights in the 
Appellate Court. [Holms v. Johnston (3), 
Mitchell vy. Cotlen (4), Urquhart v. Butterfield 
(5), Abdulullah Sarkar v. Asraf Ald Mandal 
(6) and Ramsaran Singh v. Khakhan Singh 
(7)]. We must consequently consider, 
whether the plaintiff is entitled to 
obtain a lease from the Government in 
respect cf the disputed lands. We are of 
opinicn that this question should be answered 
in the affirmative. In the first place, it 
is plain that the clause in the lease set 
out above is in essence a covenant for 
renewal. It would be meaningless to hold 
that it was intended merely to confer an 
authority upon the Government to grant 
a fresh lease. In the absence of such a 
clause, the grantor would have been at 
liberty, on the expiry of the lease, to 
make a fresh settlement at his shoice 
subject to the provisions of Regulation 
VII of 1822, The obvious intention was 
that if the grantee was willing to take 
a fresh lease at the enhanced rent, he 
should be entitled to do so. This view is 
in accord with that adopted in the case of 
Secretary of State v. Foybes (8) and Lani 
Mia v. Muhammad Hasin Mia (9). Conse- 
quently, when the term of the first lease 
expired in 1900, the lessee was in a position 
to enforcathe covenant for renewal. The 
fact that the lease was not renewed at 
that time may, in the absence of an 
explanatiob, raise a presumption that the 
lessee abandoned his right in this respect. 
But the undisputed circumstances of the 
case leave no room for doubt that the 
lease was not renewed at that time because 
the Settlement operations had not been 
concluded and the amount of the enhanced 


(1)9 B. L. R. 37%; I. A. Sup. Vol 47; 18 W, 


R. 359; 2 Suth. P. C. J. 692; 3 Sar. P. U, J. 42. 

(2 27 0. 156 at p., 163; 26 I. A, 216; 40, W, N 274 
"Sar. P. C. J. 580. 14 Ind. Deo, x. 8.) 103. 

(%) (1873) 12 Heisk (59 Tenn) 155. 

(4 (1850) 3 Fla. 134, 

(5) (1888) 37 Ch, D. 357; 67 L. J. Ch. 621, 57 L.T 
o .780; 36 W. R. 376. 

* (6) 70. L J. 152 at p. 162. 
c. (7) 11 0. W. N. 840. 

(8) 17 Ind. í as. 180; 16 0. L. J. 217. 

(9) 33 nd, Cas. 448; 20 C, W. N. 948, 
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rent could not accordingly be determined. 
The lease was thus renewed from year to 
year at the original rate of rent, and tbis 
continued up to the time of the completion 
of the Settlement proceedings. We can 
see no escape from the position that at 
that stage the lessee became entitled to 
obtain a renewal of the leaseon the same 
terms as were contained in the original 
lease, except as to the amount of rent 
and the covenant for renewal, as explained 
in the case of Secretury of State v, Forbes 
(8). His right in this respect was in 
force at the date of the institution of the 
suit and the decree must be made acoord- 
ingly. The Subordinate Judge, however, 
has made a dearee for a lease for 22 
years from the date of the execution of 
the lease. On a true interpretation of the 
original lease we are cf opinion that thaf 
lease was essentially for the term of the 
rent then fixed in the Settlement proceed- 
irga, The intention plainiy was that the 
lease should continue so long as the rent 
wag not altered by aSurvey and Setilement 
proceeding, and this happened to be a 
period of 22 years. Much confusion will 
obviously result if a lease is now granted 
for 22 years at the rent fixed at the last 
Settlement and a new rent roll is prepared 
during the currency of the lease. The 
decree of the Subordinate Judge must 
accordingly be modified by the substitution 
of the words “for the period extending 
from the lst April 1910 till the comple- 
tion of the next periodical Settlement and 
at the rent assessed at the last Settlement 
minus a profit of 2U per cent. and” in 
place of the words “for a period of 22 
years from the date of the execution of 
the patta by the defendant in favour of 
the plaintiff,” and further by omitting the 
words “for a term of 22 years.” As the 
appeal has suecesded only in part, there 
will be no order for costs in this Court. 
A self contained decree will be drawn up 
in this Court, 


Appeal parily allowed, 


DHARAM DAS V, PIYARE LAL. 


PUNJAB CHIEF COURT. 
Seoonpn OiviL ArpeaL No. 778 or 1916, 
January 7, 1918. 
Present:—Mr. Justice Chevis. 
DHARM DAS AND ANOTHEK-—-DEFENDANTS 
— APPELLANTS 
VETS US 


PIYARE GAU—Puaintire— RESPONDENT, 

Easements Act (V of 1582), s. 28- Re-construcition 
involving change in situation of roshandans, whether 
fresh easement —Building up wall so as to block roshan- 
dans Injunction, suit for, whether maintainable. 

A re-constraction ofa house involving a change in 
the situation of the zoshundans does not mean a fresh 
easement requiring a fresh period of 20 years for 
its acquisition. 

Plaintiff sued for tho issue of a mandatory injune- 
tion tothe defendants that they should demolish a 
wall built by them. It appeared that the plaintiff 
had re-constructed his house and had changed the 
position of his parnalas and roshandans, Defendants 
had thereafter built up their wall so as to block these 
farnalas and roshandans: 

Held, that the plaintiff was entitled to the relief 
claimed, 

Bai Huriganga v. Tricamlal, 26 B 374: 4 Bom, Ln 
R. 34, dissented from. 

of the 


Second appeal from the decree 

District Judge, Karnal, dated the yth 
February 1916, reversing that of the Senior 
Subordinate Judge, Rohtak, dated the 9th 
March 19:5, passing a decree in favour of 
plaintiff for kis. 109, and dismissing the 
rest of the claim. 

The Hon'ble Mr. Muhammad Shofi, for the 
Appellants 

Bakhshi Tek Ohand, for the Respondent. 

JUDGMENT.—The facts are given in 
the judgments of the lower Courts. I had 
hoped that the parties being neighbours 
would be sable to some to some amicable 
conclusions which would avoid future dis- 
putes, but they cannot agree, 

The District Judge inspected the spot, 
and an affidavit has been putin that he did 
so before more than a portion of plaint- 
iff’s western wall had been dismantled, 
so he could say that the parnalas and 
roshandans which he saw were old, though, 
of course, mere inspection would not enable 
him to say they were 20 years’ old. 

The sale-deed of 1£77 mentions yarnalgah 
and daricha; this does not make it clear 
whether singular or plural is mentioned. 
This sale was followed by a pre emption 
suit, which failed. Tkere was a plau filed 
in that snit which according to Mr, 
Shafi shewed only one parnala, I hava 
looked at that plan, but sm unable to 
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say definitely whether it shews any parnalas 
at all, though a mcr is sbewn though 
undonbtedly there was at least one 
parnala then. Now we find six gparnalas 
and four roshandans and no proof 
of any modern construction, In fact there 
seems to be nothing to shew that there 
has been any alteration in the construction 
since 1877 till just before this suit, when 
plaintiff began to re-construct the present 
wall, 

As to the argument that any re-con- 
struction involving any change in the 
situation of the roshundans meansa fresh 
easement and a commencement of 
a fresh period of 20 years, Counsel refers 
me to Bat Harganga v. Tricemlal 
(1). But a different view seems to have 
been taken in Framgi Shapurjt v. Framji 
Edulji (2); and with all due respect 
1 think the argument abont different 
“gones of light” seems rather a legal quibble. 
I am unable tben to hold that the lower 
Appellate Court’s decision is incorrect. 
As to the form of the decree I should 
have liked, if possible, to re-model it so as 
to define exactly what plaintiff could or 
could notdo, as I fear there will he more 
trouble, but the parties sannot agree onany- 
thing and I cannot venture without having 
seen the premises to lay down what limits 
should be left. But it seems clear that 
defendant cannot build as he has done 
right up against plaintiff's wall so as to 
block his parnelas and roshandans, and so, 
1 think, plaintiff was entitled to the 
decree which has been given. 

The appeal is dismissed with.costs, 


Appeal dismissed, 
(1) 26 B. 874; 4 Bom. L, R, 34. 
(2) 7 Bom, L. R. 13. 


ERD 


ALLAHABAD HIGH COURT, 
First APPEAL FROM Orper No. 148 or 1917. 
March 19, 1918. 
Present:—Mr. Justice Tudball and Mr, 
Justice Abdul Raoof. 

GAURI SAHAJ—PLAINTIFE — APPELLANT 

VErSUS : kad 


A. C. BAHREE—Derixpayt—Responpenr, 
Allahabad High Court Rules (Civil) for Subordinate 
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SAKATUDDIN SAHA Vv, SONAULLA SARKAR, 
Courts, Ch. XXI, rr. 2), 256—Plaint returned for pre- 
sentation to proper Court-——Pleader’s fee, calculation of, 
basis of. 

Plaintiff filed a suit in the Subordinate Judge's 
Court. The defendant pleaded that the Court had 
no jurisdiction to try the suit. This issue was taken 
up first at the request of the plaintiff and decided in 
| favour of the defendant. The Court ordered the 
plaint to be returned and awarded the defendant his 
costs. In drawing up the deoree the Pleader’s fee 
was calculated at 5 per cent. according torule 2] 
of Chapter XXI of the General Rules (Civil) for the 
Subordinate Courts: 

Held, that the suit having been decided on con- 
test and on the merits of the contest so far as that 
contest went, rule 21 applied to the case and the fee 
was properly calculated, 


First appeal from an order of the Sub- 
ordinate Judge, Budaun. 

Mr. Lakshmi Narain, for the Appellant. 

Mr. Nehal Chand, for the Respondent. 

JUDGMENT.~The facts of this sase are 
simple. The plaintiff-appellant filed a suit 
against the defendant. Notice was issued, a 
written statement filed and issues were framed. 
One of the issues raised the question of the 
jurisdiction of the Court, it was pleaded by 
the defendant that the learned Subordinate 
Judge had no jurisdiction to try the suit, 
This issue was taken up first atthe request 
of the plaintiff and decided in favour of the 
defendant. The Court ordered the plaint 
to be returned and awarded the 
defendant his costs. In drawing up the 
decree the Pleader’sa fee was calculated 
at 5 percent. according to rule 21 of 
Chapter XXI of the General Rules (Civil) 
for the Subordinate Courts. The plaintiff 
objected on the ground that this rule did 
nat apply butthat rule 25 of that Chapter 
did apply.. The lower Court has held that 
the case falls within rule 21. On behalf 
of the appellant itis urged that the case 
was not decided on the merits; but it was 
clearly decided after contest and on the merits 
of the contest, sn far as that sontest went, 
We do not think that rule 25, which applies to 
appeals from orders and other cases, is intend- 
ed to cover a case of the present kind. In 
our opinion rule 21 clearly applies in this 


case. There is, therefore, no force in the 
appeal, Weacoordingly dismiss it with costs. 
Appeal dismissed, 
e * 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decree No, 230 
or 1915. 

February 8, 1918. 
Present:—Mr. Justice Richardson 
and Mr. Justice Beacheroft. 
SAKHIUDDIN SAHA AND OTHERS-~ 


PLAIntirrs—APPSLLANTS - 
1e7rsus 


SONAULLA SARKAR AND OTHERS 


— Derenpants—— RESPONDENTS. 

Mortgage, suit on—Co-mortgagees, interests of, whether 
severable—Estoppel - Some co-mortgagees precluded 
from enforcing their rights - Rights of others—Transfer 
of Property Act (1V of 1882), s. 54-—Registration Act 
(XVI of 1908), s. 17—Transfer of mortgage-debt— 
Registration, whether necessary, 

In equity co-mortgagees are presumably tenants- 
in-common of the mortgage debt and their interests 
are severable or partible among themselves; so 
that one ofthem can sue on the mortgage provided 
those who are unwilling to be joined as plaintiffs 
are made defendants. [p. 987, cols. 1 & 2.] 

Where some of several co-mortgagees have by 
their conduct precluded themselves on the ground 
of estoppel from enforcing their rights under the 
mortgage against purchasers of a portion of the 
mortgaged property and a puine mortgagee of 
the remainder, it is open to the Court to sever 
their interests from those of the other co-mort. 
gagees who are under no disability or disqualifica- 
tion andtomake a decreein favour of the latter 
in proportion to their interests in the mortgage-debt, 
Lp. 987, col. 2.] ` 

A mortgage-debt is immoveable property both 
for the purposes of section 54 of the Transfer of 
Property Act and for the purposes of section 17 
of the Registration Act. [p. 988, col. 2.] 

Where a mortgage-debt is transferred by an 
instrument in writing and the value of the right, 
title and interest transferred is Rs 100 or more, 
the writing requires registration under the Registra- 
tion Act. |p. 988, col. 2; p. 989, col. 1] 


Appeal against the decree of the Addi- 
tional Subordinate Judge, Rungpur, dated 
the 7th November 1914, affirming that 
of the Munsif, 2nd Court, Kungpur, dated 
the 16th Augnat 1913. 

Babu Atul Ohandra Gupta, for the Appel- 
lants. 

Babu Satya Charan Sinha for Babu Jitendra 
Nath Roy, for the Respondeuts. 


JUDGMENT, 

RICHARDSON, J.—This is a suit brought by 
the plaintiffs as mortgageesto enforce their 
security. Plaintiff No. 12 is one of the 
two original mortgagees and plaintiffs Nos. 
1—I11 are the heirs and the successons of 
the other. The defendants Nos, 1—3 are the 
mortgagors. Subsequent tothe mortgage de- 
fendants Nos. 4, 5 and 6 purchased a portion 
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of the mortgaged property and defendant 
No. 7 took a puisne mortgage of the remainder. 
In connection with those transactions, 
however, it has been found, and cannot now 
be disputed, that the plaintiffs Nos. },2 
and 1! led the defendants Nos. 4—7 to 
believe that the whole property was un- 
éncumbered. The position, therefore, is that 
the plaintiffs Nos. 1, 2 and 12 are preclud- 


- ed by thedostrine of estoppel from setting 


up their rights under the prior mortgage as 
against those defendants. 

In that state of things the Courts below 
have soncurred, in dismissing the suit so 
far as the plaintiffs Nos. 1,2 and 12 are 
concerned and in making in favour of the 
remaining plaintiffs a mortgage decree in the 
usual form entitling them to sellthe whole 
af the mortgaged property in satisfaction of 
their share of the original mortgage debt. 

The plaintiffs have appealed to this Court 
and the firat point which arises is free from 
difficulty. 
` As regards the defendants Nos. 4 to 6, 
who took an apparently absolute title to 
the portion of the property which they 
purchased, the slaim of the plaintiffs Nos. 
1,2 and 12 has been rightly dismissed, 
But as regards the defendant No. 7 the 
effect of the estoppel, under section 78 of 
the Transfer of Property Act, is to postpone 
them (in respect of their share of the 
original debt) to that defendant. As between 
the plaintiffs Nos. 1,2 and 12 and the 


defendant No.7, therefore, the suit ‘should 


not be dismissed and the decree should 
declare that the property mortgaged to the 
defendant No. 7 is bypothesated to the 
plaintiffs Nos. 1, 2and 12 for their share 
of the original mortgage-debt and that their 
rights as mortgagees are postponed to those 
of the defendant No.7. The decrees of the 
Courts below will be modified accordingly. 
The further contention on behalf of the 
plaintiffs, who may be described as innocent 
plaintiffs, that they are ina position to demand 
that a decree should be made in favour of the 
mortgagees asa body for the whole of the 
mortgage-debt, is untenable. Nor are we 
obliged to tell the defendants Nos. 4—?7 that 
their only remedy lies in an action for 
decetts In equity co-mortgagees are pre- 
sumably tenants-in-common of the mortgage- 
debt and their interests are severable or 
partible among themselyes, One of them 
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can sue on the mortgage, provided those who 
are unwilling to be joined as plaintiffs are 
made defendants. Davenport v. James (1). 
There is nothing to take the present case 
out of the general rule. The innocent plaint- 
iffg are not damnified by the way in which 
the case has been dealt with. Some of the 
mortgagees have by their conduct precluded 
themselves from enforcing their rights under 
the mortgage, and it was open to the Court 
to sever their interests from those of the 
mortgagees who were under no disability or 
disqualification and to make a decree in 
favour of the latter in proportion to their 
interest in the debt. 

The contention last dealt with has been 
advanced solely for the purpose of evading 
the ruling of the Courts below on another 
question which has given rise to some 
discussion before us. The two original 
mortgagees were brothers and they each 
had an eight-annas share in the mortgage. 
16 is said that there was a partition of 


“the joint property by which the bond in 


suit was allotted to the deceased brother, 
the predecessor of the plaintiffs Nos. 1—11. 
On that footing the plaintif No. 12 was 
in the first instance made a defendant. 
He was made a plaintiff by direction of the 
learned Munsif when he found that the 
partition had not been proved, a finding 
which has been affirmed by the learned 
Subordinate Judge. The objection taken 
is that in dealing with this part of the 
oase the Courts below have wrongly refused 
to receive in evidence two documents by 
which the partition of the bonds in which 
the brothers had a joint interest was 
effected. These documents are not registered 
and have been rejected on that ground on 
the authority of Upendra Nath Banerjee vy. 
Umes Chandra Baner,ee (2), where it was 
held that a deed of partition, either declaring 
certain rights over immoveable property or 
reciting the allotment of landsand containing 
an agreement to act accordingly, is com- 
pulsorily registrable. In my opinion the 
rejection of these documents has, as the 
language of the two judgments shows, large- 
ly influenced the conclasion at which the 
Courts below have arrived on the question 


(1) (1847) 7 Hare 249; 12 Jur. 827; 68 E. Re 102; 


82 R. R. 98. 
(2) 6 Ind. Cas. 346; 12 C. L. J, 25; 15 C, W, N. 
5 * 
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of partition or no partition. If the Sub- 
ordinate Judge intended to say that even 
if these documents be taken into account, 
the partition is not proved, he has not 
expressed himself very happily. The point 
raised, therefore, seems to me to require 
consideration. 

It is contended for the plaintiffs that the 
case cited below has no application, because 
the transfer of asimple mortgage such as 
the bond in suit ora share in such a mort- 
gage is not a transfer of immoveable pro- 
perty within the meaning of section 54 of 
the Transfer of Property Act, and the 
document by which the transfer is effected 
is not a document whioh purports or operates 
“to create, declare, assign, limit or extinguish, 
whether in present or in future any right, 
title or interest, whether vested or contingent 
...t0 or in immoveable property” within the 
meaning of sestion 17 (b) of the Indian 
Registration Act. 

In support of this contention it is said 
that the transfer of a simple mortgage is 
merely the transfer of a debt on which the 


‘security is attendant, the security passing to 


. Ratan 


the transferee with the debt under section 8 
of the Transfer of Property Act. 

For authority, reference is made to Gous 
Mahomed v. Khawas Ali Khan ‘3), Baij Nath 
Loheay. Binoyendra Nath Palit 4) and pam 
Ohuckerbutity v. Jogesh Chandra 
Bhattacharya (5) These sases are perhaps 
not entirely consistent with the earlier deoi- 
sion of this Court in Koob Lall Ohowdhry v. 
Niityanund Singh (6) or with the decision of 
the Allahabad High Court in Abdul Majid 
y. Muhammad Haisullah (7). However that 
may be, they relate to the teansfer of mort- 
gage decrees and the considerations which 
apply to such transfers may not be al- 
together applicable to the transfer of mort- 
gage bonds. Order XXI, rale 16, of the Civil 
Procedure Code appears to contemplate 
the transfer of a decree by assignment 
in writing,’ though the Code does not say 
whether the writing must be registered when 
the decree transferred is a mortgage decree, 


(3) 28 O. 459; 12 Ind. Dec, (x. s.) 300, 

(4) 6 C. W. N. 5. 

(5) 12 0. W. N. 625, 

(6) 9 O. 834; 12 U. L. R. 338; 8 Ind. Jur. 
Ind. Deo wN s) 1208. 

(7, 13 A. 89; A. W. N. (1850) 186; 7 Ind. Dee, 
(xN. 8.) 55, " 
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If, therefore, we confine ourselves to tranafers 
of mortgage bonds or mortgages, it has first 
to be noticed that “‘a debt secured by mortgage 
of immoveable property” is expressly ex- 
cluded from the definition of “actionable 
claim” added tosection 3 of the Transfer of 
Property Aot by the Amending Act of 1900 
(Act No. II of 1900). And inasmuch as 
section 8 of the Act speaks of “a debt or other 
acticnable claim” (in the clause whish deals 
with the passing of the securities therefor), 
section 8 can be of no assistance to thé 
appellants for the present purpose, though 
in other connections the principle un- 
derlying the sestion will, no doubt, be 
applicable (Ghose’s Law of Mortgage in 
India, 7th Wdition, ‘Volume I, pages 70, 
7), and Volume IJ, page 667). 

The transfer of actionable claims is 
governed by section 130 of the Act which 
requires the execution of an instrument 
in writing signed by the transferor or his 
duly authorized agent, and it can hardly 
be supposed that debts secured by mort- 
gages of immoveable property were excluded 
from the definition of actionable claims in 
order that they might pass by word of mouth 
without any writing. The inference would 
seem to be that the Legislature regarded such 
debts as immovnable property within 
the definition in section 3 (25) of the 
General Clauses Act of 1297. “‘Immoveable 
property’ shall include land, banefits to 
arise out of land, and things attached to 
the earth, or permanently fastened to 
anything attached to the earth,” For the 
purposes of the Transfer of Property Aot 
that definition is only qualified by the 
clauso in section 3 of that Act which 
says that “‘‘immoveable property’ does not 
inclede standing timber, growing crops or 
grass.” 

And if a mortgage-debt is within the 
definition of immoveable property in the 
General Clauses Act, it is also within 
the definition of such property in section 
2 (6) of the Registration Act of 1902. 

It woula follow that a mortgage-debt 
is immoveable property both for the 
purposes of section 54 of the Transfer af 
Property Act and for the purposes of section 
17 (b) of the Registration Act. 

If that be the true view, it would be 
suffisient in the case before us to say 
that where a mortgage-debt is transferred 

e 
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by an instrument in writing and the value 
of the right, title or in erest transferred 
is one hundred rupees or more, the 
writing requires registration under the 
Registration Act. 

In the work already referred to the 
learned author remarks, quite generally and 
without reference to any statutory de- 
finition, that “whatever may be the form 
of the mortgage, it operates as a transfer 
of an interest in the land which is given 
as security.’ (The Law of Mortgages in 
India, 4th Edition, Volume I, page 72. 
If a mortgage, even a simple mor'gage, 
creates an interes) in land, its transfer 
must be the transfer of an interest in 
land. In the Sesond Volume of the same 
work at page 729, it is said that “a 
mortgage on land is immoveable property” 
and reference is made to Hoyles, In re; Row v. 
Jagg (8). 

The learned Pleader for the plaintiff cited 
the cases of Malcolm y. Oharlesworth (9) and 
Gresham Life Assuranée Society v. Crowther 
(10). But those cases turn on the pro- 
visions of an English Statute which permit 
the registration of assurances by which 
lands are ‘affected,’ and have no ap- 
plication to the different language of the 
Indian Registration Ast. 

The conclusion at which I arrive is 
that the cases on which the learned Pleader 
relies are at any rate distinguishable and 
that the Courts below have takena correct 
view of the requirements of the Regis- 
tration Act. We are not referred to any 
decision of this Court precisely in point, 
but the conclusion is supported by the 
ruling of the Bombay High Oourt in 
Ganpat Panlurang v. Adarji Didabhas (11) 
ee see also Joharmal v. Tejram Jagrup 

12). 

The result is that in my opinion sub- 
ject to the modification above directed 
the decrees of the Courts below should 
be affirmed and the appeal dismissed. The 
appellants having sabstantially failed, the 
respondents are entitled to their costs of the 
appeal. 


(S) (1911) 1 Ch. 179; 80 L. J. Ch. 274; 103 L. T, 
817: 55 S. J. 169; 27 T. L, R. 131. 

(9) (1886) 1 Keen 68:48 E. R, 230; 44 R. R, 18. 
(10P (1915) 1 Ch. 2L4 at p. 225: 84 L. J. Ch. 312. 
(11) 3 B. 312; 2 Ind. Dec. (Nn. s.) £09. 

(12) 17 B. 235 at p. 252; 9 Ind, Dec. (N. 3.) 154. 


INDIAN CASES, 


989 


Baacacaort, J.—I agree that the appeal 
should be dismissed subject to the moditica- 
tion in the decree proposed by my learned 
brother for the reason given by him. 

Bat I express na opinion on the ques- 
tion whether the learned Subordinate 
Jadge was right in his view on the question 
of registration for, as I understand hig 


jadgment, he finds as a faa: that no 
partition was made between Bhetu and 
Netu, whether the evidence which he 


holds to be inadmissible be excluded from 
or taken into consideration. 
Appeal dismissed; Decree varied, 





PUNJAB CHIEF COURT. 
Secoxp Civic Aprea No. 2361 of 1917. 
May 6, 1918. 

Present: —Mr. Justice Ssott-Smith. 
LAJJA RAM AND oTHers—Praintiprs— 
APPELLANTS 
versus 


NARINJAN LAL AND oruars—Derenpants 


— Respovpents, 

Hindu Law—~Joint family—Alienation by father — 
Suit by son for cancellation of deed—Antecedent debt— 
Family necessity. 

Plaintiff sued for cancellation of two mortgage-deeds 
and a lease alleged to have been illegally executed 
by his father in favour of defendant. The 1st Court 
holding that the alienations were tainted with 
immorality and were not for any family necessity, 
cancelled the alionations, On appeal the District J udge 
held that it was not proved thatthe executant was 
leading an immoral life and that the debts were not 
tain ed with immorality and dismissed the suit. On 
second appeal to the Chief Court: 

Held, that it was necessary for the lower Appellate 
Co irt to decide, whether the debts in question were 
raised by the execatant for some family necessity 
or to m-et antecedent debts and to see whether the 
antecedency of the dents was real or merely a cover 
Ane AH was essentially a breach of trust, [p. 990, 
col, 2. 


Second appeal from the decree of the 
District Jadga, Karnal, dated the 2ist June 
19 7, reversing that of the Senior Subordi. 
nate Judge, Karnal, dated the 18th August 
1916, decreeing half of the claim in fayour 
of Lajja Ram only, 

Bakhshi Tek Ohand, for the Appellants, 

Mr, Manohar Dal and Lala Jagan Nath, for 
the Respondents, 

JUDGMENT.—The suit outof which the 
present appeal arises was brongHt by 
Lajia Ram, son of Nariojan Lal and by 
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two widows for cancellation of two mortgages 
and lease executed by Narinjan Lal in 
favour of Kasturi Mal, defendant No. 2, 
The first Court held that Narinjan Lal was 
profligate, that the alienations were tainted 
with immorality and were not for any 
family necessity. It cancelled the aliena- 
tions gua Lajja Ram’s half share, and in 
respect of Narinjan Lals half share it 
held that Lajja Ram could redeem that 
share on payment of Rs. 100 only. It 
dismissed the suit of the two females. 
Both parties appealed to the District 
Judge, who held that it was not proved 
that Narinjan Lal was leading an immoral 
life, that the debts were not tainted 
with immorality and were not such = as 
the plaintiffs sould object to. He, there- 
fore, dismissed the plaintiffs’ suit with 
sosts. The plaintiffs have filed a second 
appeal to this Court, though at the hearing 
it was admitted that the female plaintiffs 
had noright to sue and the appeal was 
pressed as regards Lajja Ram only. 

The main point : urged on behalf of 
the appellant is that the District Judge 
was not right in dismissing plaintiffs’ 
suit merely on the ground that the 
debts were not incurred for immoral 
purposes and that he should have come to 
a finding as to whether they were raised 
for the payment of just antecedent debts 
or to meet family necessities. In support 
of this contention Counsel referred to 
Ohandiadeo Singh v. Mata Prasad (1) 
and Sahu Ram Chandra v. Bhup Singh (2). 
The case reported as Chandradeo Singh 
v. Mata frasad (1) was decided by a 
Full Bench of five Judges, the majority of 
whom held thata creditor suing to enforce 
against the sons a mortgage executed by 
the father ina joint Hindu family over 
the joint family property is bound to 
prove that the loan secured by such mort- 
gage was taken to satisfy an antecedent 
debi or was justified by some family 
necessity, or at least that he had before 
advancing the loan made inquiries which 
reasonably led to the belief that the loan 
was required for family necessities or to 
pay off an antecedent debt. This view 

{1} 1 Ind. Cas. 479; 31 A. 176; 6 A. L. J. 263, 

(2) 39 Ind. Cas. 280; 39 A. 437; 21 C. W. N. 698; 


P. LeW. 557; 15 A. L.J. 487; 19 Bom. L. R. 498; 
35 0. D. J. 1; 33 Bh J.14; (1917) M. W. N. 439; 22 


: M. L, T 22; 8 L. W, 213; åd I, A. 126 (P. 0.) 
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of the majority of the Fall Bensh was 
approved by their Lordships of the 
Privy Counsil in Sahu Ram Chandra 
v. Bhup Singh (2). On the question of an- 
tecedent debt the following passage occurs at 
page 44,9* of the report:— 

“The argument in support of the vali- 
dity of the mortgage also took this 
shape. It was said: — What difference would 
it make if the father had contrasted the debt 
a day,ayear before granting 
the mortgage? Then de facto it would 
be an antecedent debt, and the oreditor 
would have a mortgage good upon that 
ground.’ Their Lordships cannot assent to 
any such proposition that a mortgage on 
the family estate wonld follow the loan. 
The case as put up might instantly raise 
the presumption that what occurred was 
substantially this: that the father contracted 
the debt knowing that he was atthe end - 
of his personal resources and that the 
creditor advanced the money relying upon 
an understanding or agreement, express 
or implied, given to the father. In trath, 
in order to validate such a transaction 
of mortgage there must, to give true etftect 
to the dostrine of antecedency in time, be 
also real dissociation in fact. The Courts 
in India, wherever such antecedenay is 
found to be unreal and is merely a cover 
for what is essentially a breach of trust, 
will not be slow to deny effect to a mort- 
gage so brought into existence.” 

It was, therefore, necessary in the present 
case for the lower Appellate Court to 
decide whether the debts in question were 
raised by Narinjan Lal for some family 
necessity or to meet antecedent debts and 
haying regard to the previous litigation 
between him and Kasturi Mal and to the 
remarks of the first Court in regard to his 
extravagance, it was necessary to examine 
the debts very carefully and to see whether 
the antecedency of the debts was real or, 
in the words of their Lordships of the 
Privy Council, merely a cover for what was 
essentially a breach of trust. 

I, therefore, accept the appeal and sstting 
aside the order of the lower Appellate 


Court remand the case thereto for re-deai- 


sion of the appeal with reference to the 
authorities above sited. . 
Appeal accepted; Case sent back. 
sh td Sih Whee DUE a. 


ee kami 
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ALLAHABAD HIGH COURT. 
` First Avpgab FROM Ogper No. 70 or 1917. 
March 18, 1918. 
Present: —Mr. Justice Tudball ard Mr, 
Justice Abdul Raoof. 
HAMIDA BIBI—~Dzrexpant—APPELLANT 


VETSUS 


FATIMA BIBI—P taintirs—Respon DENT. 

Limitation Act*(IX of 1908), s. 14-—Kxclusion of 
time spent in bona fide proceeding in Court not having 
qurisdiction—Due diligence—Delay, effect of. 

A decree for rent was obtained against two co- 
tenants of a holding and was satisfied by one of them 
on 9th August 1910. On 20th May 1913 the latter 
instituted asuit for contribution against the other 
co-tenant inthe Small Cause Court which, holding 
_ that it had no jurisdiction to try the suit, directed the 
return of the plaint for presentation to the proper 
Court on 27th November 1913. The plaintiff refused 
to take back the plaint dnd lodged a revision in the 
High Court on 19th February 1914, which was dis- 
„missed on 16th March 1916. On 15th June 1916 

she applied for the return of the plaint which was 
‘yeturned on the 30thJune 1916, on which day she 
presented it in the Court of the Munsif: 

Held that even if it were assumed that the plaintiff 
wasentitled to exclude the period from the 20th 
May 1913 to the 16th March 1915, she could not 
in any case be allowed to exclude the period between 
the 16th March and the 30th June under section 14 
of the Limitation Act, inasmuch as she did not 
prosecute her suit with due diligence in view of 
the fact that she waited for three months after the 
dismissal of her application for revision before she 
asked for the return of the plaint and that, therefore, 
the suit was barred by time, 

Held, further, that the plaintiff was not justified 
in refusing to take back the plaint from the Court 
of Small Causes merely because she wished to file 
a revision in the High Court, inasmuch as if she had 
taken back the plaint her action could not have 
prejudiced her application for revision and, on “the 
other hand, she would have been able to present the 
plaint in the proper Court immediately on the 

-dismissal of the application. 


First appeal from an order of the Sub- 
ordinate, Judge, Allahabad. 
= Mr.. Mukhtar Ahmad (for Mr. 
Mehdi), for the Appellants. ; 

Mr. 8. M. Sulaiman (with him Mr, Lalit 

Mohan Banerji), for the Respondents. 

_ JUDGMENT,—This is an appeal against 
an order of remand passed by the Court 
below. The question was one of limitation 
and application of section 14 of the Limi- 
tation Aot,, The parties to this suit were 
.do-tenants in a holding. A suit was brought 
against them for rent and a decree was 
obtained (against them jointly) on the 6th 
-of July 1910. On the 19th of August 1910 
the plaintiff paid the decretal debt. On the 
.20th May 1913, some ninety days before 
the expiry of the period of limitation which 
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is fixed by Article 99 of the First Sehedale, 
she instituted a suit in the Small Cause 
Court. An objection was taken that the 
Court had no jurisdiction, and on the 27th 
of November 1913, the Small Cause Court 
held that it had no jurisdiction and 
dirested the plaintiff to take back the 
plaint aud file it in the proper Court. 
The plaintiff refused to take back the plaint. 
On the 19th of February 1914, that is nearly 
ninety days after the order of the Small 
Cause Court, she filed an application in the 
High Court for revision of the order. This 
application was dismissed by this Court on 
the 16th of March 1915. The plaintiff 
then apparently took a rest. She waited until 
the 15th of June 1915, that is for full three 
months, and then applied to the Court for the 
return of the plaint. There was some p 

n 
that same date she presented the plaint in the 
Court of the Munsif. The Court of first in- 
stance held that the suit was barred by 
limitation. The lower Appellate Court has 
allowed to the plaintiff the psriod from 
the 20th of May 1913 to the 30th of June 
1915 under section 14 of the Limitation 
Act and has held that the suit is within 
time. Assuming without deciding that the 
period from the 27th of November 1913 
to the 16th March 1915 may be allowed 
to the plaintiff under section 14 of the 
Act, we fail to see that she has been pro- 
secuting her case with due diligence in view 
of the fact that she waited for three months 
after the dismissal of her application for 
revision before she asked for the return of the 
plaint. We also cannot agree that the plaintiff 
was justified in refusing to take back her plaint 
from the Court of Small Causes because she 


‘wished to file an application in revision to 


this Court. If she had taken back her plaint 
as she could easily have done witbout any pre- 
judice to the prosecution of her revision, 
it would have been in her hands directly 
the revision was dismissed and she could 
have at once filed it in the Court of the 
Munsif. On the contrary she -preferred to 
wait for three months before she asked for 
the return of it. We do not think that 
she is entitled to any allowance for any 
period after the 16th March 1915. If the 
period up to that.time be allowed.to her, 
her suit should have been filed on or 
before the 16th of June 1915. It was not 
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so filed and we, therefore, agree with the 
Court of first instance that tke suit is barred 
by limitation. We allow the appeal, set aside 
the order of the lower Aprellate Coart and 
restore the decree of the Court of first in- 
stance with costs in all Courts. 

Appeal allowed. 





PUNJAB CHIEF COURT. 
MISCELLANEOUS Secony Civiu APPEAL No. 3275 
or 1916, 

April 25, 1918, 

Present:— Mr. Justice Shah Din, 

R. K. KAPUR —DEChEE KOLDER— ÅPPELLANT 

VETEUS 
SHANKAR DASS AND OT: ERS— SURETIES— 
RESHONDENTR, 

Civil Procedure Code (Act F of 1908), s. 145--Surety 
making himself liable for decretal money in case dispute 
mot settled—Suit compremised— Decree base? on com- 
promise, whether can be erecuted acatnst surely. 

In an application for execution of a decree against 
the suretics of the judgment-debtor, it appeared 
that the surctics had made themseives liable to pay 
the decretal amount only in case the defendants 
did not settle the dispute and judgment was passed 
against them, but that the plaintif had entered into 
œ compromise with the defendants according to 
which the latter had made themselves liable to pay 
the total amount of money claimed by the plaintiff 
by certain instalments set forth in the deed of com- 
promise: 

Held, that as the decree was passed on the basig 
of the compromise without any mention being made 
of the sureties, it could not be executed against them 
under the terms of the surety bond. 

Miscellaneous second appeal from the 
order of the District Judge, Lahore, dated 
the Sth June 19.6, reversing that of the Senior 
Subordinate Judge, Lahore, dated the 7th 
Octoher 1915, allowing the execution pro- 
ceedings against the sureties. 

Mr. Ganpat Rai, for the Appellant. 

Lala Motz Sagar, B.S. (for Mr. Kirkpatrick), 
and Lala Tirath Ram,for the Respondents. 

JUDGMENT.—The facts of this oase are 
very fully stated in the judgment of the 
laarned Distrist Judge and it is unneces- 
sary to repeat them here. He has decided 
that the respondents are not liable to be 
proceeded against by the appellant as 
sureties for the judgment-debtors in exe- 
cution of the decree dated the 28th July 
1914, which the appellant had obtained 
against Jowahir Lal and Devi Dass upon 
the basis of a compromise. The District 
Judge bas given several reasons in sup- 
port of the view which he has taken; 
but it is unnecessary for me to deal with 
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all the points diseussed by him in his judg- 
ment, for I think that his decision can be 
supported solely on the ground that under the 
terms of the surety bond, datea the 9th July 
1914, which was executed by the respondents 
in favour of the appellant, the latter, having 
compromised the claim with the original de- 
fendants Jowahir Lal and Devi Dass, is not 
entitled to execute the decree based on the 
compromise against the respondents under 
section 145, Civil Procedure Code. The 
relevant portion of the surety bond is this:— 

Agar muda’a alaihım mudat ke sath faisla na 
karega aur niz adalat se muda” alarhim ke bar- 
khilof fazsla hoga to ham har do zamin ztmmawar 
hakar iqrar karte aur likh dete hain keh kul 
gar.t dawa ma’ kharcha kezimmawar hain. 

(If the defendants do not settle the 
dispute with the’ plaintif by compromise 
and if judgment be passed against tke 
former by the Conrt, then we the sure- 
ties will both be liable, and promise that 
we will be responsible for the payment 
of the decretal money with costs.) 

Now, it appears from the record that 
on the 28th July 1914 the plaintiff-appellant 
entered into a compromise with original 
defendants Jowahir Lal and Devi Dass, 
according to which the latter made them- 
selves liable to pay the total amount of 
money claimed by the plaintiff-appellant by 
oertain instalments which are set forth 
in the deed of compromise; and it was on 
the basis of this compromise that the Court 
passed a decree in favour of the appellant. 
No reference whatever was made to the 
respondents who had become sureties for 
the original defendants, and neither the 
judgment nor the deeree of the Court 
makes any mention of them. It is quite 
clear to my mind, as the Distriat Judge 
has held, that what was contemplated in 
the surety bond was that if the parties 
to the suit were to settle the matter by 
compromise they were not to be liable as sure- 
ties at all and that they would be so liable if 
the claim was contested in Court and a decree 
was passed after contest as the resalt of an 
independent judicial adjudication upon it. 
Since, therefore, the suit was settled by compro- 
mise, the sureties incurred no liability what- 
ever for the satisfaction of the devree under 
the terms of the surety bond in questien. 

The appeal fails and is dismissed with costs, 

Appeal dismissed, - 
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NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
CRIMINAL Revision No. 24 or 1918. 
April 17, 1918. 

Present:—Mr, Kotwal, A. J. O, 
JANGILAL—Acovusep—APPLicaNnT 
VETSUSB 
EMPEROR — Opposite Panty, 

Criminal Procedure Code (Act V of 1898), ss. 350, 
228, 224, 230, 233, 234, 346-—Peaal Code (Act XLV 
of 18€0), s. 420--Case transferred from one Magistrate 
to another—-§, 350, applicability of—Triai de novo, 
whether can be claimed by accused—Estoppel——Inten- 
tion of Counsel, expression of, in High Court not to claim 
trial de novo, whether estops accused from demandirg 
trial de novo—Cheating, charge of~ Omission to 
specify manner in which cheating effected, whether 
vitiates charge—Money delivered by some persons but 
contributed by several persons—Inducements offered to 
persons contributung—Separate offences—Misjoinder of 
charges. 

The general rule is that the decision as to the 
innocence or guilt of an accused person must be 
by the Judge who has heard all the evidence. [p. 
996, col. 2, ] 

Ladya v. Emperor, 1 N.L. R. 187 and Emperor v, 
Ramprasad, 36 Ind. Cas, 867, 18 Cr, L. J. 85, 12 N. L, 
R. 146, followed. 

Section 350, Criminal Procedure Code, introduces 
an exception to this general rule and the exception 
should not receive a more extended interpretation 
than its actual words clearly justify. [p 996, col. 2.] 

Mohesh Chandra Sahav. Emperor, 85 O. 457, 12 0. 
W.N. 436,70. L. J, 488, 7 Cr L. J. 220, Kudrutullah 
v. Emperor, 14 Ind. Cas. 314; 39 G. 781,13 Cr LJ. 
218, Palaniandy Gownden y. Emperor, | Ind Cas 64, 
82 M. 218, 5 M. L., T. 218, 9Cr, L. J 146 and Ram Dass 
v, Emperor, 4+ Ind. Cas. 682, 16°A. L. J. 217, i9 Gr. 
L. 5 378, disapproved, 

The applicant was challaned and convicted on 
three charges under section 420, Ind:an Penal 
Code, which were tried together under section 234 
of the Criminal Procedure Code, on the allegation 
that in his capacity as a Revenne Inspector he 
cheated three persons by dishonestly inducing them 
to deliver to him sums of money collected by them 
from several others, they themselves contributing 
to the sums their own quota of subscriptions. The 
applicant under orders from the Tahsildar caused a 
list of the tenants of a certain village to be prepared, 
showing the amount each of the tenants would 
have to pay towards the War Loan. Sometime 
after he offered to some of them within the 
hearing of others to cut down the subscriptions to 
half if he was paid Rs. 2 a piece, and to omit 
altogether the names of persons who. were 
to pay. Rs. 7-12-0 if they paid him Re 1 
each. The villagers were then told to bring the 
money and they metin two groups Seven out of 
one group paid Rs. 2 each to K, who thus 
collected Rs 16 including Rs. 2 of his own and 
paid the amount to the applicant, who made the 
necessary corrections inthe list already prepared. 
Similarly CU. collected Rs. 9 from 6 persons includ- 
ing himself out of the other group and paid it to 
the applicant who, made corrections in the list as 
promised, The case was originally tried by the 
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District Magistrate but on an application for trans- 
fer tothe Judicia) Commissioner it was sent to the 
file of a First Class Magistrate intke same District. 
In the course of his arguments in the proceedings 
under the transfer application the applicant’s Counsel 
expressed his intention not to ap} ly for a re-hearing 
of the case, The Magistrate, to whose file the case 
was transferred, held that this constituted a waiver 
on the part of the accused and consequently refused 
to grant the prayer of the applicant for a trial 
de novo On appeal the Sessions Judge set aside the 
conviction and sentence on one charge only and 
upheld those on the other two, The applicant urged 
amongst others the following groungs:-41) that there 
was an illegal contravention of section #50, Criminal 
Procedure Code, in refusing to grant a trial de novo, 
(2) that there was a non-compliance with sections 
223 and 224, Criminal Procedure Code, causing in fact 
a failure of justice and illegal misuse of section 336 
inasmuch as the charges did not give necessary 
notice of the matter charged, (8) that the charges 
framed were in contravention of the provisions of 
sections 284 and 2#4 of the ( rimina} Procedure Code, 
as there were 15 persons cheated and 15 separate 
offences committed and the offences were wiongly 
combined in one trial: 

Held, (|; that the statement of the applicant’s 
Counsel not to apply fora fresh trial did not operate 
as an estoppel and the trial (ourt was wrong in 
refusing the applicant's demand fora trial de novo; 
[p. 997, col. 1.) 

(2) that the omission to specify in the charge the 
manner in which the applicant cheated, whether by 
illegal act or omission, could not be regarded as 
ae as it had not misled the accused; [p. 997, 
col, 2. 

(3) that all or most of the persons who parted 
with money having been present when the terms 
were proposed by the accused, the representations 
made and inducements offered were made and offered 
to each of the villagers collected there and when the 
applicant took the money paid by each villager he 
committed a distinct offence, and the trial of the 
case was, therefore, bad for misjoinder of charges as 
under section 234, the applicant could not he tried 
for more than three charges. [p. 99, cols. 3 & 2.) 

If circumstances are deposed to against the accused 
by a prosecution witness, it is necessary that the 
Magistrate should let the accused know by questions 
put to him in examination which of them tell against 
him in his mind: it is more particularly necessary 
where the witness has deposed to other circum. 
stances favourable to the accnsed which nullify the 
value of the circumstances against him. [ p. 999, col. J.] 


Sir Henry Stanyon, for the Applicant. 

The Hor’ble Mr, G. P. Dick, for the Crown, 

JUDGMENT.—(1) The applicant Jangilal 
wasthe Revyenue Inspector of the Bahera Circle 
in the Bemetara Tahsil, Drug District, till 
the tih May 1917, when he was suspended 
by the Deputy Commissioner, Drug, on Police 
reports that he was taking money frum 
villagers on the pretence that be could save 
them from being compelled to subscribe to 
the war loan. After an investigation by 
the police the applicant was challuned and 
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-tried and convicted on three charges under 
Section 420, Indian Penal Code. The three 
„charges were tried together under section 
234, Criminal Procedure Code. The applicant 
has been sentenced to rigorous imprisonment 
for one year and a fine of Rs. 100 on eash 
count, the sentences of imprisonment to 
“run consecutively. On appeal the Sessions 
Judge, Raipur, has set aside the conviction 
and sentence on one charge. This latter 
charge related to the taking of money from 
the villagers of Monza Puran. The other 
two related to the money taken from the 
villagers of Monza Bhotidih. I am now deal- 
ing with the latter two only. 

(2) The case against the accused as disclos- 
ed by the evidence is briefly this: Admittedly 
the accused was directed by the Tahsildar 
to prepare lists of tenants and other persons 
in his circle who were likely to subsoribe 
to the loan: (see acoused’s written etate- 
ment dated 20th August 1917). On the Ist 
April 1917 the tenants of Bhotidih were 
eollected at Mouza Pendri and on the same 
day Chabilal Patwari (P. W. No. 12) pre- 
‘pared a rough list for this village showing 
the names of the tenants and the rents 
paid by them, and the applicant filled in the 
amounts against each tenant’snames. From 
this Chabilal prepared a list Exhibit C. 
The villagers were then told what sum each 
would have to pay. They pleaded that 
they were too poor to pay anything, but 
they were told by the | applicant that they 
“ would have to pay” (P. W. No. 6) or 
were told to “be off ” (P. W. No. 7). They 
then went home. Seven or eight days after- 
wards being told by thə kotwar that they 
were wanted again, they went to Munderbod, 
a place about a kos from Bhotidih, They 
saw the applicant in the rest house sitting 
‘on a charpoy. He told them to wait acd 
after a while got up and went outside the 
‘village. The villagers followed him and the 
applicant then beckoned to them and said 
that 2 or 3 men only should go to him. 
Thereupon Karia (P. W. No. 6), Chiraidas 
(P. W. No. 7), Sakhu (P.W. No. 9), Jad- 
nath (C. W. No. 6) and Ramcharan (C. W. 
No.7) went to him. He then offered to 
Jook after the villagers’ interesis—''Dekh 
rekh karunga’—if they would pay him 
something. He offered to ont down their 
subscriptions ‘to halfif he was paid Rs. 2 a 
piece, and to “out off the Re. 7-12-0 people 
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altogether “if they paid Re. 1 each. The 
other villagers had by this time some closer 
and sat down within hearing distance. They 
were then told to bring the money. The 
villagers then returned to their village where 
they met in two groups. Seven persons paid 
Rs. 2 each to Karia (P. W. No. 6) who 
thus collected Rs, 16 including Rs. 2 of hig 
Similarly Chirai (P, W. No. 7) sol- ` 


own, 
lected Rs -9 from 6 persons including him- 
self, These two men went to‘ Munderbod to 


the applicant, and told Lim they had brought 
the money from & and 7 persons respectively. 
He told them not to let it chink, and took 
it, went near a lamp, asked whose money 
they had brought, wrote something, and 
said he was cutting out the Rs. 7-12-0 people 
and reducing the others . by half. The 
two then went home. Ghanaram (P. W. 
No. 11), the Patwari in whose. absence 
Chabilal (P. W. No. 12, was acting when he 
prepared the list Exhibit(C), had been cooking | 
his food while this interview was taking 
Before retiring for the night he 
looked at his Basta and saw that in the 
list Exhibit (C) there were sorrestions in 
red ink which did not exist when that list 
had been made over to him by Chabilal. 


Next morning he asked the applicant why 


the corrections were made, and he replied 
that he had filled in the amounts without 
enquiry into the kaisiyat of the villagers, 
but as some had begged and prayed he had 
changed their items. He made a fresh copy 
of Exhibit (C) as corrected by applicant by 
his ‘direction (Exhibit D). 

(3) The case’ as detailed above rests 
principally upon the evidence of P. W. No. 6 
and P. W. No. 7 and of P., W., No. ll and 
P. W. No. 12, the two Patwaris whose 
evidence is mainly in connection with the - 
lists Exhibits (O) and (D). One piece of 
-material evidence in the case is that of 
P. W. No, 10 Bhagirathi, a banker of Raipur 
who deposes to the accused having paid 
Rs. 1,600 on account of an outstanding loan 
on 4th May 1917, The other evidence sup- 
ports some part or other of the above story 
and is of minor importanee, 

(4) Upon this evidence the applicant was 
charged as follows:—‘ ‘First head : That you, 
on or about the 7th day of April 1917, at 
Munderbod cheated Karia Chamareby dis: 
honestly inducing him to deliver Re. 16 
to you, and thereby: committed an offenca 
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punishable under section 420 of the Indian 
Penal Code, and within my cognizance.” 
The second and third heads of the charge 


were in the same terms but referred to. 


the Rs. 9 paid by Chirai Chamar and 
Rs. 15 paid by Hira at Bhainsa. There 
were also three alternative charges under 
section 161, Endian Penal Code, in respect 
of the threes sums named above. 

(5) The applicant denied taking any of the 
above sums, and denied going to Munderbod 
at any time between the Ist and 10th April 
1917. He produced no evidence in defense. 

(6) The trying Magistrate came to the 
conclusion that the evidence justified oon- 
viction under section 420, Indian Penal 
Code. ‘He says in paragraph 7 of his judg- 
ment:— 

“There is no doubt that the accused obtain- 
ed money from the above persons by prac- 
tising a deception on them. WHe-well knew 
that he had no authority to fix an amount 
on them or to reduse any amount so fixed. 
There is also no doubt that the poor credulous 
villagers made the payments firmly believing 
that the accused had power to reduce the 
amounts which he had imposed in the exer., 
cisa of his authority. Since there was 
deseption it is immaterial in which way it 
was practised. It may arise even from a 
dishonest concealment of fasts (Explana- 
tion to section 415, Indian Penal Code) as 
in the present case. The ascused in reseiv- 
ing the monies from Hira, Karia and 
Chiraidas undoubtedly acted fraudulently and 
I accordingly find him guilty of three offences 
under section 420, Indian Penal Code”. 

Ib is not quite clear what persons the 
Magistrate refers to when he speaks of the 
“ above persons,” whether all the fifteen 
who contributed to the total amount received 
. by the applicant or to Hira, Karia and 
Chiraidas alone who are named as the persons 
cheated in the charge. The Sessions Judge 
has held that the applicant must be taken 
to have cheated only Karia and Chiraidas. 
“ The essence of his action,” he says, “was 
dealing with collections of people through 
representatives and realising lump sums of 
money from the representatives. ’ 

(7) It might be mentioned at this stage 
that the proceedings in this oase originally 
comnfenced in the Court of the District 
Magistrate. After tle latter had taken down 
the depositions of nine witnesses the appli- 
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cant obtained an order from this Court for 
a transfer of the coase, which was then 
tried by Mr. Smollie, the Magistrate who 
has given judgment in the case. 

Before Mr. Smellie commenced his pro- 
ceedings the acaused applied for a de novo 
trial. This was refused on the ground that 
the right to claim it had been given up by the 
accused’s Counsel before the High Court 
when he obtained the order of transfer from 
the District Magistrate’s Court, 

(8) The argument in appeal before the 
Sessions Judge proceeded on grounds sub. 
stantially the same as those urged in revision 
in this Court. The grounds are :— 

1 That the trial was preceded by such 
executive action and judicial pro- 
cedure as operated to prejudice the 
applicant materially and this Court 
ought not to allow a conviction so 
obtained to stand ; 

2. The trial was illegal in some respects 
and materially irregular in others ; 

3. Neither the fasts charged, nor the 
variation of them irregularly in- 

` troduced by the Sessions Judge, nor 
the prosecution evidence, if believed, 
satisfy the definition nor furnish 
and establish the ingredients of an 
offence under section 420, Indian 
Penal Code. 

(9) Under the Istground itis urged ;— 

(a) that the actions of the Police and 
the District Magistrate in sus. 
pending the applicant in order 
to obtain evidence with refer- 
ence tothe charge against him, 
and in making the enquiry be- 
hind his back was unfair and pre- 
judicial to his subsequent judicial 
trial, and the lower Courts have 
ignored the presumption against 
the credibility of witnesses which 
arose from the above executive 
actions; 

(b) further that the applicant’s sus- 
pension by the District Magis- 
trate and the latter’s conduct 
in the course of the proceedings, 
which took place in his Court 
before the transfer, showed that 
he had already condemned the 
applicant, and this must, have 
unconsciously prejudiced the try- 
ing Magistrate. , 


< v 
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(10) As regards point (a) I notice that the 
learned Sessions Judge has considered 
the matter urged therein in paragraph 47 
of his judgment. As regards (b) the state- 
ment, that the trying Magistrate must have 
been prejudiced, can at the best be only a 
conjecture, All the circumstances which 
are relied upon in support of this point had 
happened before the order for transfer from 
this Court was obtained and might have been 
urged then to get the case transferred out 
of the District, but it is admitted that 
only a transfer to another Magistrate 
in the District (who must necessarily be 
one subordinate to the Distrist Magistrate) 
was applied for. It is not suggested that 
the trying Magistrate was particularly prone 
to such unsonscions prejudice. 

(11) Under the second ground it is urged 
that there was :— 

(a) illegal contravention of section 350, 

Criminal Procedure Code ; 

(b) non-compliance with sections 222 and 
223, Criminal Procedure Code, caus- 
ing in fact a failure of justice, and 
illegal misuse of section 2 {6 ; 

(c) contravention of section 233 read 
with section 234, Criminal Pro- 
cedure Code; 

(d) failure to comply with seation 342, 
Criminal Procedure Code, to an 
extent which  cansed serious 
prejudice to the accused, and there- 
fore, a failure of justice. 

(12) Refore the Sessions Judge the argu: 
ment with reference to section 350 was 
based on the assumption that it was appli- 
cable to the present case, which was one 
transferred from the Court of one Magis- 
trate to that of ancther. In paragraph 13 
of his judgment the Sessions Judge says :~— 

‘A large number of rulings have been 
sited to show that section 330 applies to 
cases in which the trial is transferred from 
one Magistrate to another as well as to 
eases in which the Magistrate is transferred, 
dies or otherwise vacates his office, a pro- 
position of which I needed no convincing. ” 

It is somewhat strange that the applicant 
should have failed to rely upon tke 
rulings of the Court to the contrary 


* ə which would have served his purpose better 


and moxe fully, and that both the trying 
Magistrate and *the Sessions Judge should 
have overlooked or ignored the rulings of 
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their own High Court which they were 
bound to follow. These rulings are Emperor 
v. Kosim (1), Emperor v, Gokul (2), Ladya v. 
Emperor (3) and Emperor v, Ramprasad (4). 

(13) In this Court the argument advanced 
with reference to section 350 is two-fold : 

Ist, Reliance is placed upon the above 
rulings to show that the section does not apply 
to transferred cases and, therefore, the case 
oughtto have been tried dencvoby Mr. Smellie; 

2nd. Even if section 350 applies, there 
should have been a trial de novo as appli- 
cant bad demanded it at the proper time 
before Mr. Smellie and the refusal on the 
ground that the ascased had waived his 
right was illegal, 

(14) In my opinion the view taken of 
the applicability of sestion 3850, Criminal 
Procedure Code, in the rulings of this Court 
referred to above is the correct one. ° 

The general rule is that the decision as 
to the innocence or guilt of an accused 
person must be by the Judge who has 
heard all the evidence : See Ladya v, Emperor 
(3) and Emperur v. Ramprasad (4), Section 
359, Criminal Procedure Code, introduces 
an exception to this general rule, and I do 
not think that the exception should receive 
amore extended interpretation than its 
actual words clearly justify. I am not 
inclined to agree with the more recent view 
taken in Mohesh Chandra Saha v. Emperor 
(5), Kudrutullah v. Emperor (6), Falaniandy 
Gounden vy. Emperor (7) and Ram Dass v. 
Emperor (8). 

(15) If, therefore, section 320 has no 
application in this case, if is unnecessary 
for me io disenss the points involved 
in the alternative argument, but 
assuming that the section applies and there 
are no other valid reasons for refusing the 
applicant’s demend for a trial de novo, it 
seems to me that the lower Courts were 


(1) 15 C. P. L. R. 66. 
(2) 17. C. P, L. R. 159, 
(3) 1 N. L. R. 187. 

(4) 36 Ind. Cas, 867; 12 N. L. R. 146; 18 Cr. L, J. 


35. 
(5) 35 0. 457; 12 0. W. N. 416; 7 O, D. J. 488; 
7 Cr. L.J 220. 
(6) 14 Ind. Cas. 314; 79 O. 781;13 Cr. L. J. 218. 
(7) 1 Ind, Cas. 64; 32 M. 218; 5 M. L. T. 218; 9 Cr, 


L. J. 146. 
(5) 44 Ind, Cas. 682; 16 A. L. J. 217; 19 Cr. I J. 
878, 
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not justified in refusing it on the ground 
of waiver in anticipation before this Court 
at the hearing of the application for transfer. 
The circumstances of the case reported as 
Kudrutullah v. Empsror (6). were different. 
Not only was there no demand for a trial 
de novo made: but the transfer had been 
made to suit the convenience of the acoused 
which would not have been served by a 
trial de novo. In the present case there 
was a demand made at the proper 
time, and the only question was whether 
the applicant’s Connsel’s previous state- 
ment as to the applicant's intention 
operated as an estoppel as the learned 
Magistrate seemed to think, and justified 
him in ignoring it. Ido not think that it 
did. The learned Sessions Judge in discussing 
the case of Gomer Sirda v. Queen. Empress 
69) says : “ In that case the accused 
had never expressly waived his right to a 
trial”, implying that inthis case the accused 
had done so. The only record of the 
statement of the applicant’s Counsel in this 
Court is in the last sentence of this Court’s 
order for transfer, which runs thus :— 
“The applisant’s Counsel tells me that he 
does not intend to apply for a re-hearing of 
the case.” These words do not, in my 
opinion, amount to an express waiver. In 
Ram Dassv, Emperor (8) the transfer was 
made on the express undertaking that the 
accussd weuld not ask for the re-hearing 
of the entire evidence and no demand for 
a trial de noro had been made: yet it was 
held that if the accused had repudiated the 
undertaking and offered some explanation 
of his conduct in doing so, it would 
have been the Magistrate’s duty 
to consider the application and give such 
effect to it as he thought jost and lawful. 
Here the application has not been considered 
on the merits at all. 

(16) The second point raised under this 
ground is that the sharges did nob 
give the accused the necessary notice 
of the matter charged that he was entitled 
to under the provisions of sections 222 
and 223, Criminal Procedure Code. It is 
said that the charge did not contain any 
particulars of the manner in which the 
applicant cheated, whether by act or illegal 
omission, and if so, what; that the Magistrate’s 


(9) 25 C. 862; 20. W., N, 465; 13 Ind. Des. (N. 8.) 
563. 
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record apart from his judgment does not 
anywhere specify any act or words by which 
the accused deceived the men who parted 
with money or the men who earried it to 
the accused, or of ‘the illegal omission or 
dishonest concealment by which the deception 
was brought about. Reliance is placed on 
illustrations (b) aud (e) to section 225 in this 
sonnestion. It would, no doubt, have been 
better to have set out in the charge the 
manner in which the cheating was effected, 
but the omission ‘cannot be regarded as 
material as if is not alleged, and does 
not appear to me, that the accused was in fact 
misled by such error: section 225, Criminal 
Procedure Code. The challan and the evidence 
in the case must have sufficiently indicat- 
ed to the accused the manner in which 
he was said to have cheated the villagers. 
There is evidence on the record which, if 
true, goes to show that the applicant by his 
words and conduct induced a belief that the 
villagers would have to pay the amounts 
entered against their names, unless they 
were reduced or out off altogether by him. 
I agree with the Sessions Judge’s views on 
this point expressed in paragraph 11 of 
his judgment. 

(17) It is further urged that the charges 
of cheating and bribery were based on 
inconsistent facts, and the trial of those 
charges together, apart from its not being 
justified under section 236, Criminal Proge- 
dure Code, has been the sause of prejudice 
to the applicant. It is said that at the 
atage of argument the Magistrate 
himself stated to the Pleader for the ap- 
plicant that no case of cheating had been 
made out and he confined his argument 
to the charges of bribery. I cannot decide 
the question of prejudice to the accused 
under this bead of objection without further 
inquiry and as I find that the trial ig 
bad on other grounds J think it unnecessary 
to go any further into this objection. 
is, the charge of 
bribery was rightly dropped by the Magis- 
trate. 

(16) The third point argued under this 
ground is that the charges framed are in 
contravention of the provisions of sections 
233 and 234 of the Criminal Procedure 
Code. Jt is argued that assuming there 
was cheating, the number of individuals 
cheated was 15, z.¢, 13 from Mouza 
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Bhotidih and 2 from Mouza Puran, that 
15 offences were thus committed, that 


the Magistrate wrongly combined 15 charges 
in respect of them in one trial, and that 
the proceedings are irremediably bad in law 
on account of this error, and the convictions 
cannot stand. Subrakmanta Ayyar v. King- 
Emperor (10): Itis admitted by the learned 
Counsel for the applicant as well as the Crown 


- that acsording to the evidence on the reccrd 


all or most of the persons from Bhotidih 
‘who parted with mony were present at 
the first interview with the applicant 
‘outside the village and heard the terms 
he proposed. There are witnesses whom 
the lower Courts have relied on (see paragraph 
2 at page 6 of the Magistrate’s judgment 
and paragraph 30 of the Sessions Judge’s 
judgment) who give evidence to the effect 
‘that Karia shouted out to the villagers, who 
were sitting apart, whether they had heard the 
terms and that they agreed. If this is so, then 
it appears to me that the representation 
made and the inducement offered by the 
applicant were made and offered to each 
of the villagers collected there, and when 
‘the applicant took the money paid by 
each villager he committed a distinct 
offence. | 
(19) Reliance is placed by the Sessions 
Judge on Johan Subarna v. King-Hmperor 
(11) and Girwardhari Lat v. Emperor (12), 
‘for holding that there was only one 
offence in respect of each lump sum paid 
‘by Hira, Karia and Chiraidas. Iam not 
prepared to accept the view taken in Johan 
‘Subarna v. King-Emperor (11). The attempt 
‘complained of in that case was, in my 
‘opinion, nonetheless an attempt to 
deceiye each individual separately, because 
it was made simultaneously. The last 
| paragraph on page 1063* in Girwardhart Lal 
vy. Emperor (12) seems to me to 


„go against the view of the Sessions Judge 


rather then to support it. lt is not the 


ease here that 
transaction as asingle one and was unwill- 


(10) 25 M. 61; 11 M. L. J. 233;3 Bom. D. R. 540; 
98 I. A. 257; 5 O. W. N. 866; 2 Weir 271; 8 Sar. P, C. 
J. 160 (P. O.). 
` (1) 10 0. W. N. 520; 2 0. L. J. 618; 3 Cr. L. J. 
1 


11. 
e (12) 4 Ind. Cas. 18; 13 C. W. N. 1662; 10 Or. L, J. 
63. 
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ing to reduce or cutoff the subscription 
of any one unless all of them combinéd 
and made a combined payment. It is 
dificult to reconcile the views taken in 
Girwardhart Tal v; Emperor (12) with 
the one taken in Johan Sutarna v. King- 
Emperor (11), unless we assume that the 
Judges who decided the former case under- 


stood the facts in the latter gase to be some: 


what different from those stated therein. I 


-hold that the trial of this case is bad on ac- 


count of misjoinder of charges. Under section 
234 the applicant sould not have been 
legally tried for more than three charges. 

The fourth point urged under’ this 
ground is that there was a failure to somply 
with the provisions of section 342, Criminal 
Procedure Code, which has resulted in 
prejudice to the aceused. The Sessions 
Judge in paragraph 50 of his judgmené 
has found that the applicant paid to his 
creditor Bhagirathi, P. W. No. 10, 
Rs. 1,600 on the 3rd or 4th of May 1917 on 
account of a debt owed on a hundi, which 
had been running for 3 years without any 
He refers to this asa damn- 
ing piece of evidence against the accused 
(paragraph 51 of bis judgment says, “this 
evidence bas much value as corroborating 
the prosecution story’). It is urged that 
when this evidence was tendered the 
applicant by sross-examination elicited that 


‘he had been accompanied by another man 
-when the money was 


borrowed and als3 
that he had offered to pay off the kundi in 
February 1917. It is said that the object of 
this sross-examination was to prove that the 
money was borrowed on the personal 
security ` of the accused fora relation who 


.was unknown to the lender, and the borrower 


had sent the money for paymentin Feb- 
ruary 1917 to the applicant. Itis argued 
that any inference arising from this payment 
disappeared the moment it was found that the 
applicant had money to pay off the hundi in 
his possession before the war loan proceed- 
ings were set on foot. It is said that the 
admissions obtained from Bhagirathi in his 
cross examination were not questioned or ex- 
plained away by re-examination, nor did the 
Magistrate ask the witness any further ques- 
tion on the point of the February tender, and 
wholly omitted to question the applmant 
about it. Under these circumstances it is 
urged that the lower Courts were wrong in 


Vol, XLV] 
sd AKHOY KUMAR MURERJER V. EMPEROR, 


using against the applicant this piece of 
evidence, 

(21) I think there is much force in this 
contention of the applicant. In the 
sircumstances stated above the applicant 
would be justified in concluding that the 
Magistrate did not accept the payment 
of Rs. 1,600 as a circumstance against 
the applicant, There was no reason for 
the applicant to suppose that the state- 
ment as to the February tender, coming 
as it did from a witness produced by 
the prosecution, would be disbelieved, as 
the Sessions Judge seems to have done, 
If circumstances against an accused person 
are deposed to by a prosecution witness, 
ib is necessary that: the Magistrate should 
let the accused know, by questions put 
to him in his examination, which of them 
tell against the accused in his mind, and 
it igs more particularly necessary where 
the witness has deposed to other oiroum- 
stances favourable to the accused which 
nullify the value of the cironmstances 
against the accused. The failure to comply 
with the provisions of section 342 in this 
sonnection may well have prejudiced the 
applisant by leading him to conclude as above 
and to ignore the evidence of Bhagirathi 
so far as his defence was concerned. 

(22) The third and the last’of the main 
grounds of appeal urges that neither the 
facts charged, nor the variation of them 
introduced by the Sessions Judge—viz, that 
the cheating was practised on Karia and 
Chiraidas as the representatives of collections 
of villagers—nor the prcsecution evidence, 
if believed, established a case under seation 
420, Indian Penal Code. As regards this 
contention I think if advisable at this 
stage fo do no more than refer to what 
I have already sa‘d in the latter part of 
paragraph 16. 

(23) Holding as I do that the trial is 
bad for the reasons stated above, I do 
not think it is open to me to go into the 
merits as I have been asked to do. I do 
not see bow I can deside on 
evidence on which: it is not open to the 
lower Courts to deside on account of the 
contravention of the provisions of the 
Criminal Procedure Code referred to above. 
I sæ aside the applicant’s conviction and 
senterce and order that he be re-tried in 
accordance with law, ` 
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The applicant has beer, released on bail 
by an order of this Court passed 
on the 22rd February 1918. He will 
surrender before the District Magistrate, 
Drug, on or before the 22nd April 1918. 
It will be open to the District 
Magistrate to make such further order 
as to bail as he deems proper. 

Conviction set aside; Retrial ordered, 





CALCUTTA HIGH COURT, ’ 
Crimtnan Appran No. 479 or 1917. 
Ostober 9, 1917, 

Present:—-Mr, Justice Teunon and 
Mr. Justice Richardson, 

AKHOY KUMAR MUKERJEE altas 
BHUTNATH MUKERJEE— 
Accussp— APPELLANT 
_ VETEUS 
EMPEROR—Obprosite Party, - 

Criminal Procedure Code (Act V of 1893), s, 342 
(4)—Oaths Act (X of 1878), s. 5——Hvidence Act (I of 
1872), s 118—Hwvidence—-Accused, whether competent 
witness—Two persons tried separately, whether can 
give evidence against each other, 

An accused person actually under trial cannot be 
sworn as a witness, and if two or more persons 
are being jointly tried none of them is a competent 
witness for or against the others. But this 
exception to the general rule goes no further and has 
no application to an acoussd person who ir not at 
the time under trial. Accordingly when two persons 
though they may be accused of complicity in the 
same offence are tried separately each is a compe- 
tent witness at the trial of the other, and the 
deposition of each may be used against him in his 
own trial. [p. 1000, col. 1.] 

Criminal appeal against the sentence of the 
Third Presidency Magistrate, Calcutta, 
dated the 27th July 1917. 

Babu VManmatha Nath Mukerijee, 
Appellant. 

Mr. Orr, for the Crown. 

JUDGMENT.—The appellant, Akhoy Ku- 
mar Mukerjee alus Bhut Nath Mukerjee, has 
been convicted by the Third Presidency 
Magistrate, Mr. Abdus Salam, in the alternative 
under section 411 or sestion 414 ofthe Penal 
Code and sentenced to rigorous imprisonment 


for the 


for one year. 


The case relates to two currency notes of 
Rs. 1,000 each which were undoubtedly stolen 
on the 22nd January 1917, and subsequently 


on the 26th January presented for encash-, e 


ment at the Paper Currensy Office, by Sheo 
Pershad Chatterjee, a clerk of that office, 
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Sheo Pershad's arrest led to the arrest of the 
appellant. 
1,for trial before Mr, Keays, the Second Pre- 
‘gidency Magistrate. Mr. Keays, as he was 
at liberty to do, directed that they should 
be tried separately. Sheo Pershad’s case 
was taken first and at his trial the appel- 
lant was put in the witness box and gave 
evidence. In the result Sheo Pershad was 
convicted but the conviction was subsequent- 
ly set aside by this Court. Now the 
appellant has been tried and his deposition 
in Sheo Pershad's case has heen used as evi- 
dence against himself, His learned Pleader 
Mr. Manmatha Nath Mookerjee has urged 
on his behalf that the deposition is in- 
admissible, mainly on the ground that the 
appellant was not a competent witness for 
or against Sheo Pershad. 

The general rule on the subject of the com: 
petency of witnesses is contained in section 
118 of the Evidence Act : 

“All persons shall be competent to testify 
unless the Court considers that they are 
prevented from understanding the questiorg 
put to them orfrom giving rational answera td 
those questions, by ténder years, extreme old 
age, disease, whether of body or mind, or 
any other cause of the same kind.” 

The Evidence Act is silentas to acaused 
persons, but section 6 of, the Indian Oaths 
Act (Act X of 1873) Ga that “ Nothing 
herein contained shall render it lawful to 
administer in a criminal proceeding an 
oath or affirmation to the accused person, ” 
and clavee (4) of section 342 of the Criminal 
. Procedure Code similarly provides that ‘ No 
oath shall be administered to the accused.” 
It is undisputed, therefore, that an accused 
person astually under trial cannot be sworn 
as a witness, and that if two or more 
persons are being jointly tried none of them 
is a competent witness for or against the 
others. But in our opinion this exception 
to the general rule goesno further, and has 
no application to an accused person who is 
not at the time under trial. Accordingly 
when two persons, though they may be accused 

of complicity in the same offence, are tried 
separately ‘each is a competent witness at 
the trial of the other. 

We are dispcsed to regard the law as 
„Settled in this senseand it is only in defer. 
ence tothe arguments addressed to us that 
we go burther inte the matter, 
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It ig hardly contested that the provision 
in the Criminal Procedure Code, regard 
being had to its context, applies only to 
the accused actually under trial, and it 
appears to us that the language of the 


Oaths Act is capable of and should 
receive a like interpretation. The accused 
person in a criminal proceeding is the 


accused who is the subject of that particular 
proceeding. 

This wew is in accord with English 
practice [Stephen’s Digest of the Law of 
Evidence, Article 108, Archbold’s Criminal 
Pleading, Evidence and Practise, 23rd 
Edition, page 394 (note)]. In India the 
law was laid down as we have stated it so 
long ago as the year 1868 by Conch, C. J., and 
Newton, J., in Reg. v. Narayan Sundar (1). 
It is true that the Oaths Act had not 
then been passed but section 204 of the 
first Criminal Procedure Code (Act KAN 
of 1&61)} was to the same effect as the 
corresponding provision in the present Coda 
to which we have referred, It may be 
that some difficulty has since been caused 
in this connection by certain decisions 
relating to illegal or irregular pardona. 
The earlier cases are referred toand dis- 
tinguished or explained in Queen- Empress ve 
Mona Puna (2). In these and other cases 
the true question appears to be whether 
several persons having been placed on their 
trial together, the proceedings as against one 
of them have some to an end so as to remove 
the impediment to his being examined as a 
witness for or againat the othera: See 
Subrahmania Ayyar v. King. Emperor (8) per 
Arnold White, CO. J., and Queen-E'mopress v. 
Hussein Haji (4). On this question as it 
has arisen in particular cases or in particular 
circumstances, there may have been some 
conflict of opinion and the decisions may 
not he entirely reconcilable. Possibly, too, 
trases may be found of some confusion 
between the competency of a person asa 
witness and the admissibility of any evidence 
such person may have to give. However 
that may be, in the case before us the 
appellant and Sheo Pershad were never on 
their trial ‘together. Sheo Pershad waa 

(Q)5 BM O.R. Cr. 1. 

(2) 18 B 681; 8 Ind Deo (nx. s.) 919. 

(3) 25 M. 6) at p. 67 tetseq'; 1) M. L. J. 233; 3 
Bom. T.. R. 5: C; 28 I. A. 257; 5 C. W. N., 866; 2 Weir 


271; 8 Sar. P. ©. J. 160. 
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tried separately, In such a case the ruleap- 
plicable is that laid down in Reg. v. Narayan 
(1) already sited and again in Empress v. 
Durant (5). The latter case, which was 
decided by Candy, J., upon the present Code 
is clearly in point, Pall reasons for the 
decision, with which we generally concur, 
will be fonnd in the judgment of the learned 
Judge, and if the decision was not actually 
approved and adopted by this Court in Banu 
Singh v. Emperor (6), it was certainly 
not dissented from. In fact-at page 1357 of 
the report, the learned Judges (Mitra and 
Holmwood, JJ.) say this :— 

“The law, however, is well settled that 
an accomplice, if beis notan accused under 
trial in the same case, is a competent witness, 
and may, as any other witness, be examined 
on oath.” 

e That expression of opinion, even if it be 


nothing more, certainly supports our con. ° 


clusion that the appellant was a com- 
petent witness at the trial of Sheo Pershad, 
, 8 conclusion which is also supported by the 
observations of another Bench of this Court 
in Amrttalal Hazra v. Emperor (7). 

_ We may mention that, as the cases show, 
it may often be to the advantage of the 
accused actually under trial that a person 
alleged to be an accomplice should be put into 
the witness box, 

It was next argued that if the appellant 
was a competent witness at Sheo Pershad’s 
trial, the evidence he gave was not ade 
missible against himself at his own trial. 
It was not suggested that the appellant 
had brought himself within the protection 
afforded tc witnesses by the proviso to section 
132 of the Evidence Aot. His evidence was 
voluntarily given. Reference was, however, 
made to cerlain observations in Emperor 
v. Nanda Gopal Roy (8), There were 
special facts is that case. Nanda Gopal 
and others were placed on their trix] before 
a Presidency Magistrate. Nanda Gopal 
was discharged. The other accused were 


convicted and appealed to this Court. This 
Court before disposing of the appeal 
directed that Nanda Gopal should he 


examined as a witness. No question was 
(5 23 B. 213; 12 Ind. Deo. (N s.) 141, 
i6* 83 O, 1353; :0 ©. W. N. 962; 4 Cr. L. J 145. 
7) 29 Ind Cas 518; 21 ©. L.J. 33l; 199 0.W.N. 
676: PCr. L. J. 467: 42 0. 857. 
(8) 35 Ind. Cas, 988; 20 O, W. N. 1128 at p. 1132; 
17 Cr. L. J, 428, 
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raised as to bis cempeterey and his 
evidence was duly iaken. ly the Magistrate 
and sent up to this Court. Then the 
apreal of the other accured was dismissed, 
and the learned Judges at the same time 
issued a Rule upcn Narda Gopal to show 
cause why the case against him should not 
be further inquired inte. The Rule was beard 
by the Chief Justice and Walmsley, J., and in 
discharging the Role the learned Chief 
Justice incidentally raid that “the evidence cf 
Mr. N. G. Roy given urder the direetion cf 
the Court could not be used against him if he 
were to be re-tried’’ But the point was 
not decided and could not be decided at 
that stage. The Rule was discharged, 
beceuse it was considered unfair that the 
proceedings against Nauda Gopal should be 
revived upon the strength of statements 
made by him in the witress box in the 
course of an examination directed by this 
Court. The ground taken was quite in- 
dependent of the further question whether 
those statements would or would not have 
been admissible against bim supposing he 
were re-tried. Section 132 of the Evidence 
Act was not referred to and, apart trom 
that, the case is distinguishable from the 
present upon the facts. The case of an 
accused person who is discharged and then 
gives evidence and against whom an order 
for further inquiry is then made, may be 
subject to considerations which are not 
applicable to the present case. Upon that 
question we need express no opinion. In 
the present case, we are unable to say 
that the Magistrate committed any error 
of law by admitting the appellant’s deposi- 
tion at Sheo Pershad's trial as evidence 
against him at his own trial. 

It was lastly argued that the Magistrate 
could not properly find on the materials 
before him that the appellant “knew or 
had reason to believe” that the notes were 
stolen property. Reference was made to 


Empress v. Rango Timaji (9). No doubt 
mere carelessness or suspision might not 
amount to criminal knowledge, though the 


question might be one of degree. But in 
the preaent case the accused admits a 
dishonest mind. He says: I did not know 
that the notes were stolen. I ,thought 
they were forged. There ia nothing m the 


notes themselves to suggest that they were 
(9) 6 B. 402; 6 Ind. Jur, 538; 3 Ind, Deo. (N, B.) 724. 
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forged. We are of opinion that the 
evidence, including the statements of the 
appellant himself and the letter which he 
placed in [his sister’s custody, afford ample 
warrant for the finding that he knew cr 
in fact believed that the notes had been 
stolen. 

For the reasons given this appeal must 
be dismissed. The appellant, if on bail, must 
surrender and undergothe remainder of his 
sentence. 


Appeal dismissed, 


NAGPUR JUDIOIAL COMMISSIONER’S 
COURT. 
CRIMINAL Revision No. 41 or 1918. 
April 29, 1918. 
Present:—Mr. Batten, Offg. J. O. 
R. B. LIKEKAR—Accosep — 
APPLICANT 
CETSUS 


PIAREYLAL-—-COMPLAINANT-—NON- 


APPLICANT. l 

Penal Code (det XLV of 1880), s. 504—Insult with 
intention to provoke breach of peace—Barrister—- 
Privilege—Criminal Procedure Code (Act V of 1698), 
5. 439-——-Revision—High Court, power of, to re-examine 
evidence—Non-appetiable sentence, 

An intentional insult with intent to provoke 
a breach of the peace is an offence more cognate to 
the offence of assault than to the offence of 
defamation. A Barrister cannot claim privilege 
in the case of an assault, nor can he claim any 
privilege if his conduct is calculated to provoke an 
assault, [p. 1008, col. 2 ] E 

A High Court, as a Court of Revision, has power 
to re-examine the evidence if there are prima 
facie good grounds for doing 80, especially where 
the accused has been given a non-appealable 
sentence and has no means of vindicating his 
character except in revision. [p. 1004, col. 1.) . 

Revision petition against the order of the 
Magistrate, Ist class, in Oriminal Case No. 
176 of 1917, dated the 26th January 1918. 

Dr. H. S. Gour, Messrs. G. L. Subhedar, 
and Balwant Raa, for the Applicant. 


The Hon’ble Mr. G. 8. Dick, 
Crown, . 


for the 
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ORDER.—The applicant, R. B. Tikekar, a 
Barrister-at-law, practising at Damoh, has 
been convicted under section 504, Indian 
Penal Code, and sentenced to a fine of Rs, 25 
or in default to simple imprisonment for 
a fortnight. The sentence is not appealable 


and he has, therefore, applied in revision to’, 


this Court. The fine has been paid and the 
punishment is a light one, but the conviction 
is a serious stigma ona Barrister-at-law, and 
as a result of it steps were in contemplation 
against him under the 
Act. On the death of one Ramju Nai 
mutation proceedings took place before the- 
Tahsildar of Hatta in respect of his 
Malik Makbuza plot, 
was Pammi or Param, a nephew of the 
deceased, and the counter-claimants were 
the deceased’s son’s wife Musammat Rajrani 
and her second husband Manhgoo. On the 
September last the 
holding a judicial inquiry into the case: 
Mauhgoo Nai was represented by a Mukhtyar, 
Narbada Prasad, and Param by the applicant 
his Counsel. Two witnesses were examined 
on that date on behalf of Manhgoo, the Ist 
being the vomplainant Piareylal Nai and 
the 2nd Bhawani Nai. Piareylal’s allegation 
is that the Barrister asked Piareylal the 
name of the grandfather of Manhgoo and 


Piareylal said that he did -not know it.: 


Thereupon the Barrister said to the witress 
ina threatening tone “why will you not give 
this information, yon pig? If you don’t give it 
I will give you a kick with my boot.” Ib is 
also alleged that the Tahsildar himself, 
the presiding officer of the Court, said to the 
witness: “You are not a Nai but a Chamar.” 
The witnesses for the oomplainant are 


the complainant Piareylal himself, his Mu- 


khtyar, Nartada Prasad, the aforesaid 
Bhawani, one Pakoo Nai (a witness for’ 
Manhgoo in the mutation case who was not 
examined on that day) and Manhgoo’s wife 
Musammat Rajrani. The applicant entirely’ 
denied the truth of the allegations against’ 
him, and called in his defence Mr. Narayan 
Rao, the Tahsildar who was the presiding officer 
in the Court, a Tahsil peon, one Gangadhar 
Rao fa Mulguzar who had another mutation: 
case in the Thasildar’s Court that day), 
and Jawahar Singh, the Malgnuzar of 
Barda who was present in the Tahsi#dar’s 
Court in connestion with the war loan. 
The proceedings were being held at Hatta, 


Legal Practitioners’ 


One of the claimants’ 


Tahsildar was’ 
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All these witnesses entirely denied the 
truth of the complainant’s story. The 
Magistrate, Khan Sahib Ishtiaq Ali, says 
that in the ordinary course he would have 
believed the Tahsildar, “but for his selfish 
motive, his personal interest in the accused 
and his prejudice against the complainant.” 
He says:— 


- “Mr. Narayan Rao’s admission of acoused’s 
fault in open Court and his failure to take 
notice of it and lastly his'own unbecoming 
dealings with Pisreylal would simply reflect 
shameful discredit on him (Mr. Narayan 
Rao) and consequently for the selfishness 
he cannot be expected to expose himself 
and his friend the accused.” Piareylal made 
an application to the Deputy Commissioner 
against the Tahsildar and the Tahsildar 
was told to treat witnesses in a proper manner, 
*Piareylalalso lodged a complaint of defama- 
tion against the Tahsildar and it was dismiss- 
ed by Mr. Ishtiaq Ali as the complainant 
had not obtained sanstion under sestion 
197, Criminal Procedure Code. The Magis- 
trate observes: — 


“Mr. Narayan Rao was fully aware of the 
above two cases against him, as he himself 
does not deny in the ocross-examination 
before me, Under such circumstances then 
Mr. Narayan Rao had already become much 
prejudiced against Piareyla), when heon the 3rd 
December last stood up before me to depose 
directly in favour of the accused., I have also 
remarked above about the interest of Mr. 
Narayan Rao in the accused. In this connec. 
tion I have to state that sometime after the 
institution of the present criminal proceeding 
against the accused, Mr. Narayan Rao, ac- 
companied by the accused Raghunath Balwant 
Tikekar and also a certain Pleader of the 
Damoh Bar, repaired to Manza Barda and 
eaw Jawahar Singh (D. W. No. 4) there. 
The latter before me could not satisfactorily 
account for the joint visit to him of the trio, 
andthe presumption, therefore, is that the 
said Mr. Narayan Rao had been trying and 
was anxious to get the accused out of trouble, 
if it could possibly be done, by getting a 
few Malguzars like Jawahar Singh who 
would agree to speak in Court for the ac- 
cused if- ib was necessary. For the above 
reasows I fail to attach any importance to 

-¢he ‘evidence of the said Mr. Narayan Rao 
and it is rejected in toto.” 
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Later on the Magistrate says: =- 

“The evidence of this witness (Jawahar 
Singh) is decidedly the outcome of the afore- 
said visits.” 

The first contention of the learned Counsel 
for the applicant is that the conduct of the 
accused in the prosecution of a judicial case 
was absolutely privileged and that he oan- 
not be prosecuted on account of it, The 
whole question of absolute privilege is ex- 
baustively discussed in paragraph 212 of 
Mayne’s Criminal Law of India, 4th Edition. 
There is a sonflict of opinion in the Indian 
Courts as to whether or not the English 
dostrine of absolute privilege applies in India . 
and whether or not the Courts can go out- 
side the law as laid down in section 499, 
Indian Penal Code, more specially the ninth 
exception thereto. The cases apply both to 
civil actions und to criminal prosecutions, 
but all the cases relate to the conduct of 
the Counsel regarded as a defamation. I am 
of opinion that none of the rulings have any 
application to an offence under section 504, 
Indian Penal Code. A Barrister sould not 
possibly plead privilege if he assanlted a 
witness, and if appearsto me that an inten- 
tional insult with intent to provoke breach 
of the peace is an offence more cognate to 
the offence of assault than to the offence 
of defamation. A Barrister sannot claim 
privilege in the case of an assault, nor in 
my opinion can he claim privilege if his 
eondact is calculated to provoke an assault. 

The nex& contention for the applicant is 
that the conduct complained of does not 
amount to an offence under cection 504, 
Indian Penal Code. Lam unable to accept 
this view. Such conduct cut of Court would 
certainly fall within the sestion, and I cee 
no reason for making a distinction because 
the alleged insult was made by a Barrister 
when cross-examining a witness. The law 
does not contemplate or take into account 
such conduct by a Barrister as calling a 
witness a pig and threatening to kick him, 
and under sestion 152 of the Indian Evidence 
Act the Court is bound to prevent questions 
put in anoffensive form. 

The real object of the applicant is to 
vindicate his character on the merits of the 
case, and the learned Standing Counsel also 
isdesirous that the case should be disposed 
ofon its merits and not on any technical 
points, more especially as the conduct of the 
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presiding officer of the Court has been called 
in question. The learned District Magistrate 
in showing cause questions the power of 
this Court tointerfere by re examining the 
evidence. There is, however, ample precedent 
for a High Court as a Csurt of Revision 
re-examining the evidence if there are prina 
face good grounds for doing so; more espe- 
cially is this the casa where the acoused has 
been given a non-appealable sentence and bas 
no means of vindicating his character except 
in revision. The learned Standing Counsel 
does not support the view of the learned 
District Magistrate on this point, and fully 
admits that there ara prima facie grounda for 
examining the evidence de novo in this case. 

Lam of opinion thatthe Magistrate has 
not given good grounds for disbelieving the 
evidence of the Tahsildar regarding the 
conduct of the Burrister-at-law, nor has he 
subjected the prosezution evidence to the 
eriticism to whicb it is open. He has failed 
in his jadgment to note that all the prosesu- 
tion witnesses, except Narbada Prasad, are 
related to each other and partisans of Manh- 
goo, and that Narbada Prasad cannot be 
regarded as an unbiassed witness since he 
appeared as the Mukhtyar of Manhgoo for 
whom Piareylal was giving evidence. The 
District Magistrate’s observation that Narbada 
Prasad was not Am-Mukhtyar but held a 
special power-of-attorney for the case does 
not appear to me to meet the point. 


The following isthe passage in tke eross- 
examination of the defence witness 
Jawahir Singh on which the Magistrate bases 
his allegations of conspiracy:— 


“Yes,—the accused had come to my village 
Barda in the last week of the month of Kuar 
last (October 1917). Hehad come in con» 
nection with Girdhari Lal's case. I was 
also there. The reader was not present at 
all there. I had met the accused at Barda 
where he had visited us. He was accompani- 
ed by Narayan Rao Tahsildar ard one more 
Vakil, a junior man whom I ean identify.” 

The only deduction that I can draw from 
this evidence is that the Tahsildar visited 
the witness’ village on duty in connection 
with the case of Girdhari Laland that the 
Barristey and Vakil were also there in 
eonneestion witnesome sase. I am assured 
thatthe applicant wentto Barda to conduat the 
prosecution of Girdhari Lal under section 
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342, Indian Penal Code, before the Tahsildar 
who wasin camp at Barda and that the other 
Pleader appeared with him for the defence 
in a forest case. However this may be, the 
evidence does not show that the Tahsildar 
and the Barrister and the Pleader went to 
Barda otherwise than in the prosecution of 
their respective duties, and there is no justi- 
fication on tha record for the allegation of 
conspiracy made by the Magistrate. The 
Magistrate’s observation that Jawahar Singh 
could not satisfactorily account for the joint 
visit to him of the trio is not justified by the 
record, since the witness was not questioned 
any further on the point than is shown by his 
answers above set out. There is no basis 
on the record for the description of the aa- 
cused asa friend of the Tahsildar except 
perhaps the Tahsildar’s answer, toa doubt- 
fully correct question put to him in eross-* 
examination, that the accused and he are 
both Mahratta Brahmins. It is also to be 
observed that the Tahsildar has been condemn- 
ed unheard on the question of sonapirasy. 
He was not asked a single question about 
his visit to Barda. It is true that the Tehsil- 
dar had gone away before the witness 
Jawahar Singh was examined—hbut this would 
not justify the Tahsildar veing condemned 
on a point regarding which he was not given 
any opportunity whatever of giving an ex» 
planation. The Magistrate is also incorrect 
in saying that Mr. Narayan Rao was fully 
aware of the two cases against him as he 
himself did not deny it in the sross-examina- 
tion. The Tahsildar distinctly says that 
though he was aware of the report against him 
made tothe Daputy Commissioner he had 
no knowledge of the criminal complaint of 
defamation, and there is no evidence and 
nothing on the recerd to show that the 
Tahsildar had any such knowledge. 

The Magistrate has also taken it for 
granted that the Tahsildar would give false 
evidence against a man who had made a 
complaint against him. On looking into the 
record of the mutation proceedings I find it 
extremely improbablethat the Barrister should 
have acted in the way he is alleged to have 
done. I find that at the very beginning of 
Piareylal’s examination he stated that he did 
no: know what was the name of Rimjn’s 
father, though he knew that Manhgod was 
related to Ramja. It was not in the interest 
of the applicant’s client that Piareylal 
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should show himself well acquainted with 
the relationships inthe family. The less he 
knew the less valuable a witness was he for 
Manhgoo, and ‘it is difficult to believe that the 
Barrister would wish to elicit information 
detrimenta) to his own client. I have to con- 
sider the point what objest Piareylal could 
have in bringing a false complaint against 
the Barrister and the Tahsildar. I find from 
the records that Musammat Rajrani, whose 
interests were the same as those of Manhgoo, 
applied for a transfer of the case from the 
file: of the Tahsildar. It is quite probable 
that it was apparent to Manhgoo and his 
friends including his Mnukhtyar, Narbada 
Prasad, that the Tahsildar did not regard 
Manhgoo’s claim as a good ona, and it is 
. probable that the accusatious made against 
the Tahsildar and the Barrister appearing 
‘€or the opposite side were made in support 
of the application for transfer. The muta- 
tion proceedings were as a matter of fact 
concluded by the Extra Assistant Com- 
missioner, Mr, Ishtiaq Ali himself, who 
decided the case against Manhgoo. 

I am of opinion that the Magistrate has 
been too ready to acceptan accusation made 
by interested persons against the Tahsildar 
and the Barrister, and has rejected the evi- 
dence ofthe Tahsildar on wholly insufficient 
grounds which are not justified by the evi- 
dence on the record. The conviction cannot 
‘be sustained. The conviction and sentence are 
set aside and-the fine, if paid, will be refunded. 

Conviction set aside, 


ALLAHABAD HIGH COURT. 
CaimmnaL Revision No. 172 or 1918, 
May 4, 1918. 
Present:—-Mr. Justice Piggott, 
RAJA RAM SINGH —Apprioant 
versus 


e EMPHEROR—Responpent, ; 
Penul Code (Act XLV of 1860), s. 5C0—Defamation 
‘Using obscene and insulting language in respect of 
complainant — Offence. 
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After an altercation between the parties was over, 


‘the aconsed addressing third persons used lansuage 


of an obscəne and insulting nature in respect of the 
complainant, a respectable Mukhtar: 

Held, that the words were calculated to harm the 
reputation of the complainant and that the accused 
was, therefore, guilty of an offence under section 500 
of the Penal Code [p 1006, col 1] 

Oditer dictum.—There is some authority for the 
proposition that words prima facie defamatory used 
in a street quarrel should be regarded as mere vulgar 
abnse and that their utteranca under such cirecam- 
stances does not necessarily suggest an intention to 
harm the reputation of the person to whom they are 
applied [p. 10U5, col. 2 ] 


Criminal revision from an order of the 
Sessions Judge, Azamgarh. 

Mr, Peary Lal Banerz, for the Applicant. 

Wr. R. Malcomson (Assistant Goverument 
Advocate), for the Crown. 

JUDGMENT.—This is an application in 
revision by one Raja Ram Singh, who has 
baen convicted on a charge under section 
500 of the [ndian Penal Code, and sentenced 
to a fine of Rs, 50, the case against him being 
that he used language of an obscene and 
insulting nature in speaking of a respectable 
Mukhtar of the name of Mohammad Ali Khan. 
I donot propose to go into the unedifying 
details of the quarrel between these two 
gentlemen. The trying Magistrate has gone 
into the evidence very thoroughly and has 
written acarefully considered judgment. I 
accept his finding as to the words used by 
Raja Ram Singh and the circumstances under 
which they were spoken. The point taken 
on behalf of the applicant is that the words 
used were obviously not intended to be under- 
stocd literally and amounted to no more 
than an open expression of the fact that the 
accused was very angry with the complainant. 
There is some authority for the proposition 
that words prima facie defamatory used in a 
street quarrel shonid be regarded as mere 
vulgar abuse and that their utterance under - 
such circumstances dces not necessarily 
suggest an intention to harm the 
reputation of the person to whom they 
are applied. I am content to refer to 
the case of Empress v. Behari (1), 1 think the 
present case distinguishable ; the words in 
respect of which Raja Ram Singh has been 
convicted were not used in the course of a 


quarrel ; they were not addressed to Muham- e * 


mad Ali Khan at all, but were spoken of 


i z ` 3 
(1) A. W. N- (1833) 85,3 [nd, Deo. (N. 3) Y4, `! 
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him after the altercation between the parties 
was over. Assuming in the applicant’s 
favour that he did not intend that his 
hearers should take literally the disgusting 
imputation conveyed by his words, Ido not 
sea that he is inany better position than he 
would have been if he said:— I wish to 
convey to you in the most emphatic language 
at my command that I sonsider Muham- 
mad Ali Khan a worthless and despicable 
blackguard.” Surely the Sub Inspector 
would not wish meto hold that his own 
credit and reputation amongst his acquaint- 
ances stands so low that he has himself 
no “reason to believe” that such an ex- 
pression of opinion on his part would harm 
the reputation of the person of whom it was 
made. 

I hold that Raja Ram Singh was rightly 
convicted on the facts found and I dismiss 
his application. 

Application dismissed. 





ALLAHABAD HIGH COURT. 
Criminar Revision No, 138 uF 1918. 
May 4, 1918. 
Present:—Mr. Justice Piggott. 
MUHAMMAD ALI KHAN—Appttoant 
versus 
RAJA RAM SINGH—Opposite 


PARTY. 

Criminal Procedure Oude (Act Vof 1898), s. 250— 
Compensation to accused—Charges under different 
sections—Acquitial on some and conviction on others, 
effect of. 

Section 260 of the Criminal Procedure Code speaks 
of “the case” as a whole and contemplates a trial or 
inquiry ending inthe unqualified acquittal or dis- 
charge of the accused. A complainant who, having a 
genuine grievance, wilfully exaggerates or distorts 
the same in order to aggravate the case againat the 
accused is liable, in the discretion of the trial 
Court, to be prosecuted for any offence against the 
Indian Penal Code which he may have committed, 
but the policy of the Legislature seems to be to limit 
the summary jurisdiction of the Court under section 
250 of the Criminal Procedure Code to simple cases, 
in which the complainant is found to have been 
wholly in the wrorg. 

Complainant chdrged accused under sections 500 
and 606 of the Penal Code, The accused was con- 
yicted on the.former and acquitted on the latter 
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charge and the complainant was ordered to pay 
compensation to the accused, on the ground that the 
charge of criminal intimidation was frivolous . or 
vexatious: 

Held, that the provisions of section 250 of the 
Criminal Procedure Oode did not apply to sucha 
state of facts, unless the accused was discharged or 
acquitted altogether, i 


Criminal revision from an.order of the 
Magistrate, First Class, Azamgarh. | 

Mr, Igbal Ahmad, for the Applicant, - 

Mr. Peary Lal Banerji, for the Opposite 
Party. 

JUDGMENT .—Raja Ram Singh was tried 
at one trial by a Magistrate of the First 
Class on two charges framed under section 
565 and section 500 of the Indian Penal 
Code. He was acquitted on the former and 
convicted on the latter charge. The com- 
plainant Muhammad Ali Khan has been 
ordered to pay a compensaion of Rs. 25 t 
Raja Ram Singh, on the ground that the 
charge of criminal intimidation was frivolous 
or vexatious. The question I have to de- 
termine is whether this order is legal in 
view of the fact that Raja Ram Singh was 
sonyicted on one of the twocharges againat 
him, I must take it that the complainant’s 
case was that the two offences in question 
were committed in the course of one series 
of acts so connected together as to form 
the same transaction, otherwise they would 
have been separately charged and tried se- 
parately. The provisions of section 250 of 
the Code of Criminal Procedure will not 
apply to such a state of fasts, unilesk 
the Magistrate who tried the case dis- 
charges or acquits the ascused altogether, 
The section speaks of “ the case” as a 
whole, and cantemplates a trial or inquiry end- 
ingin the unqualified acquittal or discharge 
of the aa3used. A complainant who, having 
a genuine grievance, wilfully exaggerates or 
distorts the same in order to aggravate the case 
against the accused is liable, in the discretion 
of the trial Court, to be prosecuted for any 
offeace against the Indian Penal Code which 
he may have committed; but the policy of the 
Legislature seems to be tolimit the summary 
jurisdiction of the Oourt under section 250 
of the Criminal Procedure Cede to simple 
eases in which the complainant is found to 
have been wholly in the wrong. There is 
authority for this view in the case of Mukti 


Bewa v. Jhotu Santra (1). T-think that case 
i (1) 24 O. 53; 1 O. W. N. 17; 12 Ind. Deo, (xN. s.) 
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_was rightly decided and that it covers the 
facts now before me. 

I set aside the order directing Muham- 
mad Ali Khan to pay Rs. 25 as compensa- 
_tion. The money; if paid, will be refunded. 
Order set aside. 


r 


OUDH JUDICIAL COMMISSIONER'S 
- OOURT. 
CriminaL Revision No. 128 or 1917, 
August 22, 1917. 
Present :—Mr. Lindsay, J. C. 
KAYAMUDDIN— APPLICANT 
VETSUS 
í DWARKA AND ANOTHER— OPPOSITE PARTY, 

Criminal Procedure Code (Act F of 1898), s. 7 (2;— 
. Notification declaring boundary between two districts, 
construction of—- Transfer of case—District Magistrate, 
‘power of, to transfer case outside district. 

A notification issued under section 7 (2), Criminal 
Procedure Code, declared that for the purposes of 
criminal jurisdiction the deep stream of a river 
running between two conterminous districts was to 
be considered the boundary between those districts: 

Held, that the intention of the notification was not 
to define the boundary between the two districts as 
on the date of the notification, but to declare that 
until a further notification was made the boundary 
line between the two districts was to be the deep 
stream of the riveras found at any particular time. 
[p. 1008, col. 1.] 

There is noauthority which enables one District 
Magistrate to transfer a case for trial to another 
District Magistrate. [p. 1808, col. 2.] 

Criminal revision against the order of the 
District Magistrate, Bara Banki, dated the 
“29th June 1917. 

The Hon’ble Pandit Jagat Narain Mulla 
and Babu Ajit Prasad, for the Applicant. 

Mr. H. C. Dutt, for the Opposite Party. 

J UDGMENT.—These two applications in 
‘revision are directed against two orders, 
‘one passed by the District Magistrate of 
Bara Bankiand the other by the District 
‘Magistrate of Gonda. The facta of the 
‘ease may be briefly stated as follows. It 
‘is said that on the th of June last a 
riot took place between persons sonnected 
“with two estates, namely, the estate of 
Ramnagar in the Bara Banki district and 
the -Kamiar state -whieh is situated in 
the Gonda district. These two estates are 
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divided by the river Gogra. The applicants 
in the two oases now before me are the 
persons who belong to the Ramnagar party. 
The riot is said to have taken place ona 
piece of alluvial land situated in the bed 
of the river Gogra. The Ramnagar party, 
some of whom, it is said, sustained grievous 
hurts, reported the occurrence at the Thana 
of Ramnagar., The Police of this Thana 
investigated into the complaint and the 
result was that the other party belonging 
to the Kamiar estate was sent up for 
trial. Meantime the Kamiar party had 
made a complaint to the Gonda Police, who 
investigated their case and ordered the 
Ramnagar party to be sent up for trial in 
the Gonda district on a charge of riot. 
When the case of the present applicante 
was brought before the Sub-Divisional 
Magistrate in Bara Banki, a plea was raised 
that he had no jurisdiction to deal with 
it inasmuch as the offence had been som- 
mitted within the boundaries of the Gonda 
district. This plea was based upon the 
fast that a notification had been issued 
by the Local Government under section 7 
(2) of the Code of Criminal Procedure on 
the lst of December 1914. By this notifica- 
tion it was declared that for the purposes 
of criminal jurisdiction the deep stream 
of the’ river Gogra is to be considered the 
boundary between the districts of Gonda 
and Bara Banki. It was represented to 
the Magistrate that the spot where this 
riot had been committed was to the north 
of the desp stream of the river Gogra and 
this fact indeed seema to.have been ad- 
mitted by both parties. The learned Counsel 
who has argued the case before me on 
behalf of the applicants has told me that 
he does not dispute this proposition. The 
Sub-Divisional Magistrate then addressed a 
sort of demi-official note to the District 
Magistrate, pointing out that he had no 
jurisdiction to desl with the osse and 
suggesting that the case should be transferred 
to the Gonda district. Upon this note 
the District Magistrate recorded a remark 
to the effect that the oase would be 
After this the Sub-Divisional 
Magistrate had an order recorded on the 
order-sheeé declaring that he had ng 
jurisdiction to deal with the sase. The 
Police papers then sedm to hafe been 
forwarded to the District Magistrate of 
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Gonda. The latter officer having the papers 
before him refused to proseed any further 
with the matter on the ground that 
the offence having bsen committed in the 
Gonda district, the Bara Banki Police had 
no jurisdiction to make an investigation 
into the offence. Ho, therefore, directed the 
papers to be deposited and told the Ram- 
nagar party that if they wished to proceed 
they should file their oimplaint before a 
competent Magistrate in the Gonda District. 
The proceedings throughout seem to have 
been some vhat irregular. I do not kaow 
of any authority which enables one Distriot 
Magistrate to transfer a oase for trial to 
another District Magistrate. As for the 
order passed by the District Magistrate, 
Gonda, it has been argued that section 156 
of the Code of Criminal Procedure lays 
down thatthe District Magistrate of Gonda 
had no jurisdiction to call in question the 
propriety of the proceedings taken by the 
Bara Banki Police, although it turned ont 
that those proceedings had, as a matter of 
law, been taken without jurisdiction. 1 
think in the ciraumstances the proper course 
for the District Magistrate of Gonda, after 
he had received the Police papers, was to 
take sognizince of the offence and direst 
the trial of the persons against whom the 
Police had made a report. So far as the 
notification, which I have referred to above, 
ia concerned, it has been argued before mə 
on the anthority of a ruling of the Calentta 
High Court reported as Punardes Narain 
Singh v. Ram Sarup Roy (1) that the notifica- 
tion only defines the boundary between 
the two diatrists ag on the date of the 
notification. But although the Calontta 
Court favours this view I am unable to 
acaspt it, It -appears to me that the 
intention of the notification was to declare 
that until a further notification was made 
the boundary line between the two districts 
for purposes of criminal jurisdiction was 
to be the deep stream of the river Gogra. 
I have no doubt, therefore, on the facis as 
they have been admitted that this riot did take 
place within the limits of the Gonda district. 
Again it was argued that in view of the pro- 
isious of sestion 179 of the Code of Criminal 
Procedure the case against the Kamiar 
people ,was cognizible in the Bara Banki 


(1) 25 C, 858; 2 0. W. N. 577; 13 Ind Dec. (n. 8.) 
652. ; 
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district, and stress has been laid in particular 
upon Illastration (b) appended to this section. 
lt is said that because some of the Ram- 
nagar people sustained grievous hurts, the 
consequence of the offense ensued in the 
Bira Banki district within the meaning of 
section 179. I am very doubtful whether 
this argument can be entertained; for Illustra- 
tion (b) appears to me to refer to the 
causing of that particular kind of grievous 
hurt which is mentioned as the Sth kind 
of grievous burt in section 329 of the 
Indian Penal Code. I am informed that 
the grievous injuries committed in the 
course of this riot on some of the Ram- 
nagar pecple amounted at once to grievous 
hurtamnd do not belong to that particular class 
of grievous hurt which is only established after 
it is proved that the person who has soffered 
the injuries has been unable fora period 
of more than 20 days to follow his ordinary 
pursuits, I think the correct view is that 
the offence under investigation was com- 
mitted in the Gonda district and ought 
ordinarily to be tried there. It has, however, 
been represented to me by the learned 
Counsel for the applicants that in any case 
it is advisable that this Court should make 
an order of transfer to another district and 
should give direstions that both parties 
should be puton their trial. There is a 
great deal, I think, to be said in favour of 
this argument. lt is obvious that if the 
Ramnagar party follow the direstion given 
by the District Magistrate of Gonda and 
lodge a complaint in that district, it will 
occasion some diffaulty if the complaint is 
referred to the Gonda Police for investigation, 
As things stand, the Police of this latter 
district are committed to the theory that 
the party in fault was the Ramnagar and 
not the Kamiar party. After a gareful 
consideration of the facts I am _ satisfied 
that it will bein the interests of justice 
for me to make an order transferring both 
eases for trial to the district of Bahraich. 
The District Magistrate will make the cases 
over for trial to a competent Court. Both 
parties should be put on their trial in 
accordance with the result of the investiga- 
tions made by the Gonda and Bara Banki 
Police respectively. I order accordingly. 
Forum changéd, . 
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Acts—General. 


Act 1839--XXX1IT. See INTEREST Act. 
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1859— XILI. See Worngsan’s BREACH oF CoN- 
- TRACT ACT. 

1860—-KLY. See PENAL Cops. 

1865—-X. See Succession Act. 

1866 —- XX. See REGISTRATION ACT, 

1867— XXV, See Press AND REGISTRATION OF 

Books Act, 

18@9--IV. See Divorce Act, 

1870—VIIL See Count FEES Act. 

1871—-X XII. See PENSIONS Act. 

1872—-I. See Evipence Act, 

1872—-IX. See CONTRACT Act. 

1872—XYV, See CHRISTIAN MARRIAGE ACT. 

1878—X, fee Oatus Act, 

J877—I. See Sproiric RELIEF Act, 

1875—-I. See Opium Act. 

1878—-VII. See Forest Act, 

1879—-X VIII. See LEGAL PractitionERa Act, 

1881—V. See PROBATE AND ADMINISTRATION 

ACT, 

1881-—XXVI. See NEGOTIABLE INSTRUMENTA 
ACT, 

1882 — IV, See TRANSFER oF PROPERTY Act. 

1882— V, See Easements Act. 

1882—X1LY. See Oivi PROCEDURE Cops, 

1887— VII. See Suita VALUATION Act. 
1887—IX. See PROVINCIAL SMALL CAUSES 
Courta Act. 

1889— VII, See Succession CERTIFICATE AOT. 

1890—IX. See RAILWAYS'ACT. 

1£93—IV. See PARTITION ACT. 

1894—I. See LAND Acquisition Act, 

1897—X. See GENERAL CLAUSES Act, 

1898 —V. See CRIMINAL PROCEDURE Cops. 

1899—II. See Stamp ACT 

1907—ITI. See PROVINCIAL INSOLVENCY Act. 

19U8—V. See CIVIL PROCEDURE CODE. 

1908—-IX. See LIMITATION Act.) 

1908—XVI. See REGISTRATION Act. 

19809— 111. See PRESIDENCY Towns INSOLVENCY 
ACT, 

1910— IT. See PAPER Currency Act, 

1910--IX. See Exectriciry Act, 

IDLI—IIL. See ORIMINAL TRIBES Act, 

1911!— XIT. See FACTORIES Act, 


Acts—(Local) - Bengal. 


1859— NI, See BENGAL LAND Revenur SALES 
|] Act. 
1869— VIII. See BENGAL LANDLORD 


TENANT PROCEDURE Act, 


AND. 


Acts—(LocalD—Bengal—concid. 


Act 1876—VI. See Quora NAGPUR ENCUMBERED 


_ Estates Act. r 
1879—IX. See BENGAL Court OF WARDS Act. 
1885—VIII. See BENGAL Tenancy Act, . 
1887— XIIL See BENGAL N-W. P. AND ASSAM 

Civin Courts ACT. 
1897—Y. See BENGAL Estates Partition Act, 
1908—VI. See Cuota Nacpur TENANCY Act. 


Acts—(Local)—Bombay. 


1862—YV. See BOMBAY BHAGDARI AND NARVde 
DARI ACT. |, 

1876—X. See BOMBAY REVENUS JURISDICTION 
Act. 


—— 1879—Y. See Bogar LAND REVENUE CODE. 


1879—XVII. See DEKKHAN ÅGRICULTURISTS* . 
RELIER Act, 
1886—VI. See KARACHI Port Trust Acr, 
1890— IV. See Bomsay District POLICE Act, 
1901—ITl. See Bompay Disrricr MUNICIPALI- 
TIES ACT. 
1902—IV, See Crry of Bompay POLICE ACT, 


Acts—(Local)~C. P. 


1881—XVIIL. See C. P. Lanp REVENUE Act, 
1898—XI. See O. P. Tenancy Act. 
1899—X XIV. See 0. P. Courts or Warps Act, 


Acts—(Local)—Madras. 


1864—II. See Mapras REVENUE Recovery Act, 

1865 - 111. See Manpras Rent Recovery Act, 

16724 —111. See MADRAS O1vin Covrta Act. 

1882—V. See MADRAS FOREST Act. 

1884-—-V. See MADRAS LOCAL BOARDS Act. 

1905~—ITI. See a LAND ENCROACHMENT 
CT, 

1908—I., See MADRAS ESTATES LAND Act, 


ACts—(Local)—Punjab. 


1887--X VI, See PUNJAB Tenancy Act, 

1887—XVI. See PUNJAB LAND REVENUE Acr, 

1$09--XTII. See PUNJAB ALIENATION OF LAND 
Act. 

1911 —111, See PUNJAB MUNICIPAL Act. 

1918 -— 1, See PUNJAB PRE-EMPTION ACT. 


Acts - (Local) -—U. P. 


1876—XVIT. See Oun LAND REVENUE Act, 
1886--X XII See OUDH Rent Acrt, 

1901—IL. See AGRA Tenanc? Act. . 
1901—ITI. See U. P, LAND REYENUE Act,’ 
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Regulations. 


Reg, 1802—XXVII. See REGULATION, 

]8U8-~X VIE. See BENGAL REGULATION 

1814—~-XIX, See REGULATION. 

1819-—-VIIL. See Bencan Parni Tanuxs Reev- 
LATION. 

1825--X I. See BENGAL ALLUVION AND DILUVION 
REGULATION. 

1831-—-X. See REGULATION. 


Admission of Pleader on point of law, whether 
binding on party. 

Where in a suit to obtain a re-settlement the 
right of the plaintiff to obiain a fresh lease was con- 
ceded by the defendant's Pleader in the trial Court: 

Held, that it was competent to the defendant's 
Pleader to urge in the Appellate Court that the 
Plaintiff was not entitled to a re-settlemant asa 
matter of right, as an erroneous admission by a 
Pleader on a point of law is of no effect and does not 
` preclude a party from claiming his legal rights 
in the Appellate Court. © SECRETARY or STATE FOR 
INDIA t. SIBAPROSAD Jana, 27 O. L. J. 447 983 
in solonama, subsequently set aside, eviden- 

tiary value of. 

An admission by a party toa suit in the written 
statement and the solenama by which the suit is com- 
promised does not lose its evidentiary value on the 
solenama being set aside at the instance of other 
parties, C Neamat-uN-Nessa BIBI v. GOLAM PAN- 
CHATON Kazi, 22 C. W. N. 512; 27 0. L. J. 502 GOI 
Adverse possession under Will 749 


Agra Tenancy Act (ll of 1901), a 5 S 


SS. 20, 21 546 
ss. 156, 158—8uit for assessment of rent, 
= whether falls under s 156— Jurisdiction of Revenue 

Courts. 

In a guit under section 156 of the Agra Tenancy 
Act for the assessment of rent of certain land in 
the occupancy tenancy of the defendant who had re- 
fused to pay rent, the lower Appellate Court held that 
the plaintiff was not entitled to any remedy under 
Chapter X of the Agra Tenancy Act, on the ground 
that the chapter was headed “Resumption of rent-free 

rants:” 

Held, (1) that reliance could not be placed upon the 
“headings” of chapters or descriptions given of 
sections in the margin of the same, especially in the 
case of the Agra Tenancy Act, which could not be 
said to be a model of good drafting; 

- (2) that the suit did not fall outside the scope of 
section 156 of the Agra Tenancy Act. AINASI 
Kuyar v. PAYAG SINGH 534 
s. 158 «+584 
Allahabad High Court Rules (Civil) 

for Subordinate Courts, Ch. XXI, 

rr. 21, 25-—Plaint returned for presentation to 

‘proper Gourt—Pleader's fee, calculation of, basis of. 

Plaintiff filed a suit in the Subordinate Judge's 
Court. The defendant pleaded that the Court had 
no jurisdiction to try the suit. This issue was taken 
up first at the request of the plaintiff and decided in 
favour of the defendant, The Court ordered the 
plaint to be returned and awarded the defendant hig 
costs, Inedrawing up the decree the Pleader’s fee 
was catulated at b per cent, according toryle 2) 
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Allahabad High Court Rules (Civil 
for Subordinate Courts—concld. 


of Chapter XXI of the General Rules (Civil) for the 
Subordinate Courts: 4 

Held, that the suit having been decided on con- 
test andon the merits of the contest so far as that 
contest went, rule 21 applied to the case and the fee 
was properly calculated. A Gauri SAHAI v. A. C. 
BAHRER, 16 A. L. J. 426 935 
h. KAT, r. 
Appeal (Civil) 


— — 25 985 

I, t33, 177, 408, 

594, 725 

—~-Appeliate decree, whether supersedes original 
decree which it affirms. 

When an appeal has been decided, the original 
decree becomes merged in the appellate decree and 
fox purposes of execution as for purposes of amend. 
ment the appellate decree, even when it merely 
affirms the original decree, is to be taken as em- 
bodying and superseding that decree. ©  BEPIN 
BEHARI SEN v, KRISANA BEHARI SEN 246 
Decree for possession. and remand for ascer- 

tainment of mesne profits—Cowrt-fee payable on 

appeal, 

Plaintiff's suit for possession and mesne profits 
wus dismissed by the first Court. On appeal, the ® 
lower Appellate Court held that the plaintiff was 
entitled to possession and sent back the case to 
the first Court for ascertainment of mesne profits and 
for passing a decree: 

Held, (1) that the lower Appellate Court in fact 
reversed the decree of the first Court and should 
have passed a decree for possession in favour of 
the plaintiff and sent the case to the first Court for 
enquiry as to mesne profits; 

(2) that the order of the lower Appellate Court 
must be considered as a decree in favour of the 
plaintiff and the defendant’s appeal against if must 
be considered as an appealagainst an appellate 
decree and must bear Conrt-fee accordingly. Pat 
RAGHUNATH Das v, JHARI BINGR, 8 P.L.3.99 [OO 
= — by legal representative of deceased party— 

Procedure, 

Alegal representative of a deceased party is not 
entitled to appeal as such legal representative with- 
ont first obtaining an order of the Qourt bringing 
him on to the record in that capacity. A BANARSI 
Das 7, SHEODARSHAN Das Swastri, 16 A. L. J. “94 

5 1 
ama raman , presentation of, to wrong Court, whether 
saves limitation 
—Right of appeal, when can be ewercised, 

In order to entitle a person to appeal, he must be 
a party to the suit in which he seeks to appeal 
against a decree and he must be a person aggrieved 
by the decree. 

Plaintiffs sued for a declaration that an alienation 
of ancestral land made by their father shall not 
affect their reversionary rights. lt appeared that 
one K. had already brought a suit for pre-emption of 
the land and onthe present suit being filed he was 
made a defendant at his own request. Both suits 
were tried together and the plaintiffs suit was 
decreed and K's suit was dismissed. K. appealed in 
both cases and succeeded. The plaintiffs filed a 
second appeal: i 

Held, that inasmuch as K. was a party ®% the 
declaratory suit and had a right of pre-emption 
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which he was seeking to enforce and was aggrieved 
by the decree granted to the plaintiffs that the sale 
should not affect their reversionary rights after 
the death of the vendor, he had aright to appeal. P 
Favsoo v Karam Din, 84 P. W. R, 1918 IBI 


Appeals, consolidation of—A ppellate Court, power 
of—-Omission of prayer for consolidation in lower 
Court, effect of—Civil Procedure Code (Act V of 
1908), s. 151. “ 

An Appellate Court has inherent power to con- 
solidate appeals, though it is not conferred by 
Statute, and Courts can, if necessary, invoke the 
provisions of sction 151, Civil Procedure Code, for the 
purpose, 

Courts should, however, consider whether there is a 
fit case for consolidation having regard to the loss of 
revenue in Court-fees by allowing consolidation. 

The absence of a request for consolidation in the 
lower Court does not bar consolidation in appeal 
where the award was split upin the lower Court 
without notice toor knowledge of the party. M 
Vencu Naru v. Depury CoLtECTOR of MADURA 
Division, 34 M, L. J. 279 468 


Ap peal (second )-—Appellate Court, whether 
can interfere with finding 65 





-——False case set up by both parties— Procedure. 
Where according to the finding of the first Appel- 
late Court both the plaintiff and the defendant have 
set up a false case, the way in which the High Court 
ought to deal with the matter in second appeal is tu 
decide the case upon the facts which have been 
found by the lower Appellate Court, irrespective cf 
the original cases respectively made by the partiesin 
their pleadings, © HARSHANKAR OJHA v., GOURI 
SHANKAR, 22 G, W, N. 149 , 795 


- 


Finding of faci based on conjecture, whether 
binding—Suits, several, tried together. 

A finding of fact based not on the evidence bat on 
surmise and conjecture is open tu question in second 
appeal. © DHARUPAD Cuannea Korey Ut, HARINATH 
SINGHA Roy, 27 0. L. J. 663; 220, W. N.826 660 


—Finding of fact based on conjecture, whether 

final—Punjab Tenancy Act (XVI of 1887), s. 59— 

. Succession to occupancy holding. 

In deciding the question of succession to an 
occupancy holding under section 59 of the Punjab 
Tenaucy Act conjecture must not be allowed to take 
the place of legal proof. 

. Where, therefore, in a snit in which the plaintiffs 
claim fo succeed to an occupancy holding on the 
ground that they are the coilaterals of the deceased 
tenant, the findings of fact arrived at by the lower 
Appellate Court are based on conjectures, they are not 
judicial findings and cannot be accepted as final in 
second appeal, P SULTAN AHMAD v. PALA, 102 P. W, 
ER. 1918 800 
, whether maintainable when Court exercises 
discretion as to the award of costsin arbitrary 
manner 


mm Negligence, wilful, whether question of law er 
of fact. 
In #case where wilful negligence is alleged, the 
question whether there is any evidence at all to go 
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to the Jury is a question of law, bat if there is such 
evidence, the question whether wilful negligence 
has been established, is a question of fact. Where 
there is evidence to go to the Jury, the High Court 
will not interfere with the finding of fact whether 
there was or was not wilful negligence. Pat East 
INDIAN RAILWAY Co. v, JAGO Ram, 4 P.L. W. 369; 
(1918) Pat. 178 197 
Point not taken in lower Courts or in Chief 

Court, whether can be given effect to, 

A point of law, which is patent upon the record 
but which is not raised either in the lower Courts or 
in the Chief Court, can be given effect to by the 
Chief Court suo motu in second appeal. P ALLAH 
Din v, PATEH Din, 31 P. R. 1918; 64 P. W. R. 1918; 
27 P. L R. 1918 IOI 


Audi alteram partem, applicability of. 
There is no exception to the rule audi alteram 

pariem, unless such añ exception is mado by legis- 

lation, N VITHOBA v. SEGO 882 





Autrefois acquit,.plea of 261 


Award, oral, on voluntary submission, nature of— 
Allocation of hypothecation bond to a party—Swit on 
bond, maintainability of ~Title, whether conferred by 
award—Execution of further conveyances, whether 
necessary —Registration, want of, effect of. 

A suit on a hypothecation bond allotted to the 
holder by an oral award of arbitrators passed on a 
voluntary submission is maintainable without the 
execution of further instraments following on the 
award. 

An award may be oral and it is as binding on the 
parties as a written award. 

Per Seshagiri Aiyar, J—Au award by arbitrators is 
as binding in its nature as a judgment of Court and 
a right of suit acornes to a party to whom a bond is 
allowed by virtue of such award. 

An oralaward may also be enforced as an oral 
partition which is effective without writing or regis- 
tration. 

Per Naper, J.—The only method by which ati 
award can be made efficacious for process by the 
Courtis by making the submission a rule of Court, 
and unless this is done, and enforcement can be had 
under the processual law, it cannot be said to operate 
asa judgment of Court, Even ifit is equivalent 
to a judgment for some purposes, in the sense that 
it may have the same effect in barring suits, it is 
not a judgment in any real meaning of the word, far 
less is it a decree. 

An oral award can, however, pass title without any, 
further action by the parties on any other footing, as, 
by the submission, the arbitrators are constituted the 
parties’ agents for the purpose of doing such things. 
as are specifically or by implication embodied in the 
terms of the submission. Wi Amir BIBI v. AROKIAM, 
34 M. L. J. 184 8 
Benam! transaction—WMoritgage—Tainted 

origin of money lent, effect of—Fraud, intended but 

not effected--Suit, maintainability of, by ‘real benefi- 
ciary. 

Where a mortgage was taken benami with money 
having a tainted origin in the name of N. for a frandu. 
lent purpose for plaintifs benefit, but the raud was 
not effected: . 


1012 
Benami! transaction—concld. 


Held, per Wallis, C. J—That the plaintiff could 
sue to enforce the mortgage as the frand contem- 
plated was not, in fact, effected 

Per Oldfield, J—That the suit was maintainable, 
however tainted was the origin of the money lent, and 
that no further proof was necessary for the claim 
than that the ostensible mortgagee had the funds, 
whatever their origin, and invested them for plaint- 
iff's benefit in a manner which was innocent in 
itself. WI RAJAGOPALACHAR v, SUNDARAM Curry, 33 
M. L. J, 696 


Benamidar, whether can sue for possession of 
immoveable property. 
À. benamidar is not competent to maintain a suit 
for possession of immoveable property. Pat 
GUYAN DHANGER v. GONDAR 794 


Bengal Alluvion and Diluvion Re~ 


gulation (XI of 1825), S. 4, subs. 4 
929 


evAlluvion and diluvion 


Bengal Court of Wards Act. (IX B. 
C. Of 1879), S. 54—Notice, service of—Pro- 
cedure. 

Section 54 of the Bengal Court of Wards Act 
requires that notices should be served upon the 
Manager of a Ward’s estate through the Collector and 
any notice served otherwise is void, Pat JANKI 
KUER Vv, BANWAMALLE RAMANAUJEAR, 3 P. L. W. 218 


04 

Bengal Estates Partition Act (V B. 
C. of 1897),-ss. 10, II, 12 895 
Bengal Landiord and Tenant 
Procedure Act (VIII of 1869), ss. 
59, 64, 65—Non-transferable holding, whether 

| can be soldin execution of decree for rent in District 
of Sylhet, a fa f 
In execution of a decree for rentin a casein the 
District of Sylhet governed by the provisions of 
Bengal Act VIII of 1869, whether the decree is a 
decree for the co-sharer landlord’s share of rent or a 
decree for the whole rent dneon the holding which 
is non-transferable, the holding cannot be sold under 
the provisions of section 69 or section 64 or 66 of the 
Act. © ALOK Cuanp PAL v, JALUBAM NAMASUT, 22 C. 
wW., N. 668 762 
762 


SS. 64, 65 
Bengal Land Revenue Sales Act 

(XI of 1859), S. 52—Pernanent tenure sold 

at revenue sale—Howla, whether affected by sale. 

Within a resumed khas mahi there was a nim- 
osat taluk (4. e, permanent tenure, of which the last 
settlement had taken place in 1908. Under this 
nim-osat taluk there had existed a howla from 1833. 
The nim-osat taluk was sold in 1912 at a revenue salo 
under Act XI of 1859: 

Held, that the sale of the nim-osat taluk did not 
affect the howla which had been in existence from 
before the last settlement of the nim-osat taluk. C 
SRisTIDHAR GHOSE v, KEDARESWAR Biswas 892 


Bengal, N.-W. P. and Assam Civil 
Courts Act (XII of 1887), s. 21 (a) 
-~ Suit valued at more than Rs, 5,00)—~-Appeal pre- 
ferred to District Judge—Jurisdiction—Consent of 
parties, whether confers jurisdiction—Objection, when 
to be taken, P 


+ 





INDIAN CARES. 
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A suit for recovery of money on the basis of a 
mortgage valued at more than Rs. 5,0C0 was institut- 
ed in the Court of the Subordinate Judge who decreed 
it ew parte and dismissed an application by the 
defendant for re-hearing under Order IX, rule 13, 
Civil Procedure Code. The defendant preferred an 
appeal to the District Judge against the order dis- 
missing his application under Order IX, rule 3. The 
parties did not raise any objection as to the juris- 
diction of the District Judge, who decreed the appeal; 

Held, (1) that under section 21, clause (a) of the 
Bengal, N.-W. P, and Assam Civil Courts Act, the 
District Judge had no jurisdiction to entertain the 
appeal and his order was a nullity ; 


(2) that the fact that the plaintiff did not raise 
any objection as to jurisdiction in the appeal did not 
estop him from raising it before the High Court, 
inasmuch as where there is an inherent want of 
jurisdiction, the consent of parties cannot confer 
jurisdiction and objection can be taken at any time. 

at Racuu SINGH v, Usur ALI, 4 P. L, wa oO 


= o 
Bengal Patni Taluks Regulation 

(VIII of I819), Ss. 14, proceedings under— 

Money paid to stop sale, whether recoverable—OCollec- 

tor, powers of. 

In proceedings under section 14 of the Bengal 
Paini Taluks Regulation, 1819, the Collector acts not 
in a judicial but in a ministerial capacity. Those 
who pay money under such proceedings are not to 
the same position as pexsons who pay a claim brought’ 
against them in an ordinary suit which they have 
a full opportunity of resisting aud who, not having 
availed themselves of such opportunity then, are 
debarred from doing so hereafter. Whether: or not 
he contests the claim, a talukdar to stop a sale 
under section 14 has to deposit the full amount 
claimed and such deposit does not preclude him 
from thereafter raising the question of title in an, 
ordinary suit, P C Joyrr 
BAHADUR v. KUNUD Nata, 16 A. L. J. 569;5 P. L. W, 
64; (1918) M. W. N. 441; 24 M. L. T. 66; 28 C. L. J, 
165; 8 L. W. 186 27 
Bengal Regulation XVII of 1806,8. 

8—Mortgage by way of conditional sale — Foreclosure, 

proceedings—Notice, service of—Evidence—Redemp- 
tion. 


In order to prove that the equity of redemption 
of a mortgage by way of conditional sale has 
been extinguished by proceedings taken under sec- 
tion 8 of Regulation XVII of 1806,the mortgagee 
must establish that he caused the mortgagor or his 
legal representative to be served with a copy 
of his own written application for foreclosure and 
also with a notice or perwana under the seal and 
official signature of the District Judge, warning 
him that the mortgage would be finally foreclosed 
in the event of his failing to redeem within a 
period of one year. 


The records of the proceedings taken under the 
Regulation cannot be accepted as prima facie proof 
of thefact of service of notice, A Ramu Baran Rat 
v, HAR SEWAK DUBE 488 


. 
- 


PRASHAD SINGH Deo 


. 
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S. 8—Mortgage by way of conditional sale— 
Mortgagor continuing in possession after default — 
Adverse possession—Foreclosure proceedings— Suit 
for possession by mortgagee—Limitation. 

In the case of a mortgage by way of conditional 
sale where, under the terms of the mortgage-deed, 
the mortgagee is entitled to possession of the mort- 
gaged property without first taking out foreclosure 
proceedings the right to possession of the mortgagor 
determines on thedate of default but where under 
the deed, the mortgagee as such has no right to 
possession, the right to possession of the mortgagor 
does not determine and his possession does not 
become adverse until the foreclosure proceedings 
have been perfectedand the year of grace has expired. 

A. mortgage-deed by way of conditional sale dated 
the 28th June 1898 provided that the mortgage 
money shall be paid after three years and in case of 
default the mortgagee shall be at liberty to take 
possession by issuing foreclosure notice under Regula- 
tion XVII of 1806 but that if he did not elect to do 
so, the mortgagor would continue to pay him interest 
until the mortgage was redeemed. The mortgagor 
“made default and on the 17th of June 1913 the mort- 
gagee gave him notice of foreclosure, which was 
served on the 7th of September 1913 so that the year 
of grace expired on the th of September 1914, The 
mortgagee then bronght a suit for possession as 
owner on the 9th of February 1915: 

Held, (1) that the mortgage having continued even 
after the date of default, the mortgagor’s right to 
possession did not determine and his possession did 
not begin to be adverse to the mortgagee till the 
expiry of the year of grace, so that the suit was not 
barred by time under Article 144 of the Limitation 


Act; 

(2) that Article 135 of the Limitation Act had no 
application to the case. ' 

Proceedings under Regulation XVII of 1806 are 
purely ministerial proceedings devised to give 
warning to the mortgagor of the impending disappear- 
ance of his right to redeem the mortgage and avoid a 
conditional sale, and cannot in themselyes conferany 
new period of limitation on a claim which otherwise 
would be barred by time. P RATAN Das v. GURAN, 
52 P, W. R. 1918; 25 P. L, R. 1918 3 
Bengal Regulation Xlof 1825, s. 4 

(1)—Alluvion—Accretion when canbe claimed by 

owner of adjoining land—Boundary line, original 

ascertainable, effect of. 

Plaintiff sued for possession of some land, on the 
ground that it had formed contiguous to his fields by 
alluvial deposits in the bed of the river which 
adjoined his occupancy holding. The accretions took 
place in successive steps in four years. It was 
contended for the defendants that the land could not 
be claimed by the plaintiff inasmuch as the Bengal 
Regulation XI of 1825, section 4, did not apply to the 
case, the accession not having accrued by gradual, 
slow and imperceptible means: 

Held, that the plaintiff must succeed, as the only 
requirement in section 4 of the Bengal Regulation 
is that the accretion should be gradual, not that it 
should be slow and imperceptible. All accessions 
by #radual alluvion are !treated alike irrespective 
of the rate of formation, 
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The fact that the original boundary was known or 
ascertainable does not render the law of accretion 
inapplicable. N GovinpRaAo v. GANPATHI, 14 N. L. 


R. 97 425 


Bengal Revenue Sales Act (XI B.C: 
Of 1859), S. 37—“ Protected interests’—-Bengal 
Tenancy Act (VIII B. ©. of 1885), s. 1~Settled 
raiyat holding land at fixed rate of rent under perma- 
nent lease, whether can acquire right of occupancy. 
Contract or no contract, every ratyat who is a set- 

tled raiyat of a village and obtains a raiyati interest 

in other lands in that village acquires a right of 

occupancy in those other lands. Consequently, a 

settled raiyat of a village holding land within the 

village under the terms of a permanent lease ata 
fixed rate of rent has aright of occupancy in the 
land which is not annulled by a sale for arrears 

of revenue of the estate comprising the village. C 

LAKHI Cuaran SAHA v, Moxar Aut, 27 C. L, J. 293 


Bengal Tenancy Act (VIII of 1885), 
ss. 5, 104 H—Landlord and tenant— Tenant, 
status of-—-Tenure or raiyati interest—§, 104 H, scope 
of, suit under. 

The mere fact that a tenant has sub-let his 
land is not decisive of the question, whether he is 
a tenure-holder or a raiyat. 

The test tobe applied to determine the status of 
a tenant is the purpose for which the right of 
tenancy was originally acquired. 

The statutory presumption under sub-section 5 
of section 6 of the Bengal Tenancy Act has no 
application when the terms of the original grant 
ofa tenancy are known. 

In cases where the origin of the tenancy is 
unknown or where the terms of the grant are 
ambiguous, the mode of user of the land and the 
evidence of the subsequent conduct of the parties 
may furnish a valuable clue to determine the 
original purpose of the tenancy. 

In a suit under section 104H, Bengal Tenancy 
Act, it is not sufficient forthe Court to hold that 
the entry ia the settlement rent roll ag to the status 
or the rent is erroneous. The Court must afirma- 
tively determine the exact conditions and incidents 
of the tenancy as also the rent to be settled on 
such basis. 

Where anamalnamah, which sanctioned the entry 
of the tenant on the land demised, recited that 
the mauzas as mentioned,therein were settled with 
the tenant for bringing them under cultivation and 
directed him to extirpate wild beasts and by 
clearing out judgies and raising embankments at his 
own expense to carry on cultivation and tillage and 
enjoy the crops thereof, and the regular lease which 
followed did not indicate any intenion to alter 
the nature of the tenancy, butauthorised the grantee 
to continue to enjoy the profits ofthe land by 
bringing it under cultivation either by himself or by 
making settlement with tenants for a term of 
nineteen years at a progressive rate of rent: 

Held, that notwithstanding the land settled 
exceeded 2000 bigkasin area the settlement was of 
a raiyati holding and not of a tenure. C SECRETARY’ 
OF STATE FOR INDIA v. DIGAMBAR NANDA, 27 0. L.J. 
334 e r 
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—~—— S: 5—Tenwre-holder or raiyat, test of— Aren 
exceeding 100 bighas— Presumption that tenant is 
tenure-holder —Purpose for which lease is grinted— 
Cultivation by sub-lessee, 

Fixity of rent is no criterion for determination of 
the question whether a person is a tenure-holder or 
a raiyat, fora tenure may be held ata fixed rent 
equally with a raiyat: holding. 

In determining the status of a tenant, viz., whether 
he is a tenure-holder or a raiyat, two elements have 
to be borne in mind, first, the purpose for which the 
land was acquired, and, secondly, the extent of the 
tenure or holding. 

Defendant was assignee of a lease of over 100 
bighas of land granted by plaintiff’s predecessor for 
cultivation, without any restriction as to the agency 
to be employed in such cultivation: 

Held, that under the circumstances of the case 
the presumption arising under sub-section (5) of 
section 5 of the Bengal Tenancy Act that the tenant 
was a tenure-holder and not a raiyat, since the area 
exceeded 100 bigkas, was not rebutted by proof of 
the purpose for which the right of tenancy was 
originally acquired. PO Dexenpra NATH Das v. 
BIBUDHENDRA MANSINGH BHARAMARBAR Roy, 5 P. L. 
W., 1; 27 C. L. J, 543; 220, W. N. 674; 16 A. L. J. 522; 
23 M. L. T. 384; (1918) M. W. N. 379, 20 Bom. L. R. 
943; 35 M. L. J. 2.4 411 

S. 21 l 

———= Sa 22—Lease of share in joint proprietary 
right—No specific plot mentioned in lease for cultiva- 
tion—Tenure-holder—Oceupancy right, acquisition of, 
by lessee—Part proprietor, whether can create ryoti 
right. l 
Where a lease is executed in respect of a certain 

share ina Zemindari and no specific land is men- 

tioned in the leage which the lessee has to cultivate, 
the lease creates only a tenure. 

A tenure-holder cannot acquire a right of occu- 
pancy in the lands comprised in his ijara or farm 
while holding the village as an waradar or a 
farmer. 

In order to determine whether the right confer- 
red by a lease is that of a tenure-holder under the 
Bengal Tenancy Act, the intention of the parties 
has to be looked into, The principal object of giv- 
ing the lease of an entire village or a share therein 
is to enable the lessee to collect rents from tenants. 
The faot that the lessee may bring under cultivation 
some landsin the village will not alter the character 
of the tenure created by the lease. There can be 
no lease for the purpose of cultivation ina village 
where no lands to be cultivated are specified in the 

se. 

aa lessor, who is a part proprietor in an gnats or 

joint village, has noright to create any right in 

respect of any specific lands in the village to the 
prejudice of the other co-proprictors without their 
consent. 

A co-proprietor in a village cannot acquire any 
occupancy or non-occupancy right in the village. 
Pat Sronewiec v. DWARKA SINGH, 4 P., L, ie 





S. 456—“‘Agreemeni,” meaning of— Tender 
of agreement, how to be made—Notice accompanying 
agreement? whether necessary. 

. kad e 
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The word “agreement” in section 46 of the 
Bengal Tenancy Act does not mean an agreement 
strictly socalled but means an agreement which the 
lundlord proposes that the tenant should execute. 

What the landlord has got todo under the section 
is to tender a document containing the terms of the 
proposed agreement, but itis not necessary that a 
notice to the tenant should accompany the document. 

Where a landlord filed in Court under section 46 
of the Bengal Tenancy Act the draft of a proposed 
agreement duly stamped, but the Court, thinking it 
safer not to part with the stamped document, served 
ou the tenant an identieal copy but withouta stamp 
on it along with a notice: 

Held, that there was perfectly good tender of the 
agreement as required by section 46 of the Bengal 
Tenancy Act, even though the notice was not in 
accordance with the terms of the Act as there is 
nothing in section 46 which requires a notice to be 
served along with the agreement. © Port CANNING 
AND LAND IMPROVEMENT Co. Lip. v. NAYAN CHANDRA 
PARAMANIK, 22 O, W, N. 558; 23 C. L. J. 87 234 


S. 49, whether applies to under-raiyat with 

right of occupancy —Under-raiyat, whether can acquir e 

right of occupancy, 

An under-raiyat can by usage or custom obtain a 
right of occupancy. 

Section 49 of the Bengal Tenancy Act cannot 
apply to an _under-raiyat who has got a right of 
occupancy, © Goran MANDAL v, Tapar SANKHARI, 
23 C. L. J. 84 54 
S. 52 —Additional rent for excess land, suit 

for—Burden of proof—Conduct of one defendant, 

whether affects others. 

Ina suit under section 52 of the Bengal Tenancy 
Act for additional rent, the burden of proving an 
inorease in “area for which rent has been previously’ 
paid” is on the landlord. Speaking generally, he may 
discharge the burden in two ways :— 

(1) By proving that the tenant is in possession of 
excess land outside the boundaries of land originally 
settled with him, for instance, land obtained by 
encroachment or alluvial increment. 

(2) By proving that at the original settlement of 
the land rent was fixed at arate per bigha or other 
unit of measurement or at differential rates accord- 
ing tothe quality of the land and so forth and 
that in fact and substance the agreement was thit 
ths tenant should pay at that rate or at those rates 
for all the land of which he was putin possession 
according to its true area, and by further proving 
that the existing rent is less than the rent payable 
under such agreement. 

The rent might be a consolidated rent, even if it was 
calculated at so much per measured or estimated 
bigha. The question would depend on the true 
intention of the parties, to be gathered in the 
absence of a written instrument from allthe circum- 
stances. Where, however, it is proved that the tenant 
is holding land outside and beyond the original 
boundaries, the question as to the rent being a 
consolidated rent cannot well arise except possibly 
in connection with land gained by alluvion. 

Where several suits instituted by the landlord for 
additional rent under section 52 of the Beagal 
Tenancy Act against several tenants were tried 
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together without objection by the tenants-defendants, 
and one of the latter did mot produce the chitta 
which was in his possession: 

. Held, that as the evidence given, so far as it was 
general in its character, applied to all the suits and 
all the defendants or sets of defendants were 
sailing in the same boat, and none of them dissociated 
himself from the defendant who did not produce the 
chitta or at any rate displayed any anxiety to forego 
any advantage thdb might accrue from his conduct, 
they were all alike affected by his conduct in the 
suit. 

In a suit under section 52 of the Bengal Tenancy 
Act for additional rent for excess area when the 
landlord proves the existence of an excess area, a 
case is made out for the increase of rent which must 
he met by the tenants. © Durupap CHANDRA 
Korey Vv, HARINATH BINGHA Roy, 27 C. L. J. 563; 22 
CO. W. N, 826 660 
ss. 52, 195—Patnidar, whether can 

apply for abatement of rent. 

“A patnidar is entitled to make an application ander 
section 52 of the Bengal Tenancy Act for abatement 
of rent. Section 195 of the Act does not prevent 
S@ction 62 from applying to the case ofa patnidar, 
C RANJIT BINHA v. ABDUR RAHIM KHAN OW D 





S. 67—Landlord and tenant—Interest on 
rent, date of accrual of, 

Under the Bengal Tenancy Act incerest on rent 
acerues, not from the expiration of the dates on 
which the instalments are payable according to 
the kists stipulated in the contract of lease, but 
from the expiration of the quarters of the agricul- 
tural year in which the instalments fall due. 
SRISH CHANDRA Ray v. JADUNATH KUNDU 532 
— a SS. 76, 155—Landlord and tenant— 

Improvement, what is - Dwelling house, erection of, by 

tenant, 

The clauses which specify what constitutes 
improvements within the meaning of section 76 of 
the Bengal Tenancy Act are not exhaustive. 

‘A tenant is entitled to effect on his holding any 
improvement which would add to the value of the 
holding. 

The fact that a tenant has a house inan adjacent 
mouza dnes not deprive him of his right to erect upon 
his gccupancy holding another house for the purpose 
of making a residence for himself and his family. 
Pat MAHADEO Ral v SHEoGULAM Manto, 2 P. L.J. 
634 332 


ss. 88, 188-Division of holding—Recogni- 
| tion of division by landlord—Rent receipt given by 
| gumashta, whether binding on landlord—Burden of 

_proof— Express consent in writing’, meaning of— 
|. Contract of division between co-sharer and tenant, 

. whether binding on entire body of landlords~Distribu- 

tion of rent, recognition of- Estoppel. 

. The mere acknowledgment of receipt of rent less 
than the total jama, without any indication that it is 
in respect of a portion only of the holding, cannot 
constitute a consent to a division of the holding 
within the meaning of section 68 of the Bengal 
Tenancy Act even when continued over a number 
of years; but if it should clearly appear on the face 
of the receipt itself that the rent is paid in respect 
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of a particular portion only of the holding this may 
be sufficient acknowledgment to bind the landlord. 

Where a landlord repudiates the authority of a 
gomashta to give a receipt which recognises the 
sub-division of a tenure or holding, the onus of proof 
is ordinarily upon the landlord’ inasmuch as the 
relations between himself and his servant are a 
matter peculiarly within his knowledge under section 
106 of the Evidence Act. 

The “oxpress consent in writing” required by 
section §8 of the Bengal Tenancy Act may be given 
by means of a rent reccipt, and in each case the 
adequacy of the consent must be gathered from all 
the circumstances, A reciept showing the area of 
the transferred portion and the rent paid therefor 
should be sufficient to constitute express consent 
within the meaning of the section, 

Section 88 of the Bengal Tenancy Act refers toa 
sole landlord or the entire body of joint landlords 
where there are more landlords than one. A division 
which does not bind the whole body of landlords 
does not come within the scope of the section. 

There is no provision inthe Bengal Tenancy Act 
which requires a landlord to recognize a distribution 
of rent, The landlord is authorised to do so, but 
the authority is derived not from the Act bnt unde 
the general lawasan incident to the ownership of 
property. Pat Suixisucn Prasap v, JEOHASI Kurer 
4 P. L. W. 316; (1918) Par, 210 294. 


ss. 102 (dd), 106—8uit under 

s. 106-——-Dispute between neighbouring proprietors— 

Question for determination, 

In a suit under the provisions of section 106, 
Bengal Tenancy Act, toamend a Record of Rights 
in which the dispute is between two neighbouring 
proprietors, and which comes within the provisions 
of section 102 idd), the only question between those 
rival proprietors that can be gone into, is the question 
as to which of them was in possession of the land 
in question at the date of the final publication of the 
Record of Rights, C MAHARAJ Hnapce SINGH v, 








BHAGWAN Das 8 
S. lO3B 

—— s. 104 H a2 

— — S. 106 781 


=- —— S. | 16—-Khudkasht, whether zerajt. 
Khudhasht does not necessarily mean zerait or 
private lands of the proprietor within the meaning 
of section 116 of the Bengal Tenancy Act. Pat 
DeEoNATH MISRA ~. AMAR Sinan 418 
S. 148 A, suit under, form of— Suit by 
co-sharer land lord for separate share of rent, or in 
the altrenative for total rent, nature of— Decree, form 





Of. 

Co-sharer landlords, who by arrangement with the 
tenants collect their shares separately and have in 
previous years brought separate suits for recover y of 
their dues, are competent to sue jointly for the total 
amount due to them under the terms of the original 
lease, which can be enforced by all the co-sharers 
together without the consent of the tenants. But if 
a plaintiff seeks to avail himself of the special pro- 
visions of section 148A of the Bengal Tenancy Act 
he must in his plaint seek to recover the entire 
amount due to himself and his so-sharers. 

L4 * 
e 
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A co-sharer landlord sued for rent and alleged, in 
the first paragraph of the plaint, thathe had separate- 
ly collected his share of the rent from the tenant- 
defendant in previous years. In the second para- 
graph he stated that he had demanded his separate 
share of the rent from the tenant but tono avail. 
He added, in the third paragraph, that he was not 
aware whether his co-sharers (whom he joined as 
defendants) had separately realised their shares of 
the rent. In the first clause of the fourth paragraph 
he prayed that a decree might be made in his favour 
for his share of the rent; then followed a second 
alternative clause to the effect that if it was found 
that the tenant had not paid the rent due to his co- 
sharers, he might be granted leave to amend the 
plaint so as to secure a decree forthe entire sum; 

Held, that this was not a suit contemplated by 
section 148 Aof the Bengal Tenancy Act. 

The nature of the decree to be made in the suit 
depends upon its true character, If it is a suit for 
the share of the rent recoverable by the plaintiff 
separately by reason of the fact that he has on 
previous occasions collected that share of the rent 
separately from his co-sharers, the deoree will be a 
money decree if, on the other hand, itis a decree in 
a suit properly framed under section JABA, the 
dezree will operate as a rent decree capable of execu- 
tion under the special procedure prescribed by the 
Bengal Tenancy, Act. © BAIKANTHA Nara BEN v. 
RAMAPATI CHATTERJEE, 27 O. L. J. 101 767 


s. 155 332 
S. 181 —Jagir, whether service tenure. 

The words “Jagir khudkasht land” do not necessarily 
mean a service tenure within the meaning of section 
18lofthe Bengal Tenancy Act. Pat DroNATH 
‘Misra V., AMAR SINGH 418 


s. 188 
s. 195 190 
Sc h = I I I, A rt. 3— Dispossession. of 


tenant by landlord—Limitation for suit to recover 

possession of holding~-Recognition of ryot’s interest 

in holding, effect of. 

After the dispossession of a ryot by some of the 
co-sharer landlords, his right to redeem the holding 
was recognised by the Court in a mortgage suit by 
another of the co-sharer landlords: 

Held, that such recognition by the Court did not 
extend the period of two years’ limitation which the 
raiyat had under Article 3, Schedule II, of the Bengal 
Tenancy Act for bringing a suit for recovery of 
possession of the holding. C GIRISH UHANDRA MITRA 
y. GIRIBATLA DEBI 3 
Art. 6 712 


Bombay Bhagdari and Narvadari 
Act(V Bom. of 1862), S. 3—Award divid. 
ing recognised sub-division of Bhag, validaty of. 

An award the result of which would be to effect 
farther division in a certain recognised sub-division 
of a Bhag is void under section 3 of the Bombay 
Bhagdari and Narvadari Act. 

The substance and effect of the transaction is what 
must be looked to for the purpose of determining, 
whether it is within the mischief which the Legis- 

*lature had in view in passing the Bombay Bhagdari 
and Narvadari Act. If the transaction clearly 
` e 
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Bombay Bhagdari and Narvadari- 
Act —concld, 


amounts to an alienation ofan unrecognised sub- 
division of a share in a narva, its real nature cannot 
be disguised by calling it a compromise. NAGAR 
Kasur Patin v, Bar Duri, 20 Bom. L. R. 342 577 
Bombay District Municipalities 

Act (III Bom. of I901). ss. 113, 122 

— Bye-laws of Surat City Municipality, Ch. XIV, 

Bey-law 10 (3), whether ultra vires-—Municipality, 

power of, to charge fees for shop:boards projecting 

over public street. 

Under section 113 of the Bombay District Muni- 
cipalities Act it is open to a Municipality to prescribe 
the oxtent to which and the conditions under which 
shop-boards may be allowed to project over public 
streets. Bye law 10, sub-clause (3', of Chapter XIV 
of the Bye laws framed by the Surat City Muni» 
cipality, therefore, which provides that projections 
over public streets may be permitted on payment of 
a prescribed fee is not ultra vires of the Municipa- 
lity. B NAGINDAS OHHARILDAR v. Emperor, 20 Bon, 
L R. 338; 19 Cr. L. J. 599 50 

503 


ren SS y 
Bombay District Police Act (Bom, 

IV of 1890), S. 43—District Magistrate, 

order by, unter s, 48—Revision— High Court, power 

of interference of, 

An order passed by a District Magistrate under 
section 43 ofthe Bombay District Police Act is an 
executive order and not the order of an inferior 
Criminal Court, and consequently cannot be inter. 
fered with by the High Courtin revision even though 
it is ultra vires, 

The aggrieved party has in such a case a remedy 
under sections 13 (2) and 60 of the Bombay District 
Police Act by petition to the Commissioner. 

A District Magistrate hag no jurisdiction to eject 
any person from property under section 43 of the 
Bombay Distrirt Police Act without first taking 
temporary possession himself and his order of eject- 
ment or exclusion can only operate for the period of 
his temporary possession. $S DHARMIBALU, EMPEROR, 
118. L. R 118; 19 Cr. L. J. 688 6 
Bombay Land Revenue Code (Bom. 

V of 1879), S. 74 492 
S. 76 492 
S. 203 —Evecutive order of Revenue Officer 

—Appeal, right of, by aggrieved person not parth to 

inquiry—-Bombay Revenue Jurisdiction Act (X of 

1876 ), 8. 10, 

Under section 203 of the Bombay Land Revenue 
Code, the right of appeal against an executive 
order of a Revenue Officer is vested in every person 
aggrieved by the order, irrespective of his being a 
party to the inquiry wherein the orderwas passed. 
S MULCHAND TILOKCHAND v. MURADALI, 11 8. L. R. 
124 335 
Bombay Revenue Jurisdiction Act 

(X of 1876), S. IO 335 
Buddhist Ecclesiastical Law, questions 

of, decision of —Vinaya —Atthagatha, 

Questions of Buddhist Ecclesiastical Law which 
come before the Civil Courts must be .determined 
not merely by the canonical text of the Vinaya, i. e. 
the Palidaw, but the Atthagatha and other conygnen- 
tarieg must also be considered- and the provisions of 
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the Dhammathats should also be taken into account 
as throwing a valuable light on the established custom 
of the country. L B U Awsarnav U Tuu DAN 


Buddhist Law, Burmese—Adoption-- 

Divorced woman, whether can adopt. 

Under the Buddhist Law as regards the power to 
adopt, a woman who is divorced from her husband 
and has divided the joint property with him is in the 
same position as a single woman. 

An adoption is to a great extent a matter of inten- 
tion and where an attempted adoption by a married 
woman causes adivorce between herand her husband 
but the intention to adopt continues after the divorce 
and full effect is given to it, there isa good adoption 


without any formal declaration. Aune Ma 
Kuaine v. Ma Au Bon, 9 L. B. R. 168 737 
—Divorce--Second marriage, without chtef 





wife's consent, whether entitles chief wife to divorce, 

The chief wife of a Burmese Buddhist may object 
to her husband taking a second wife, and may claim 
a divorce if he does so without herconsent. Her 
eight, however, is subject to certain exceptions men- 
tioned in sections 219, 232, 265—67 and 311 of the 
Digest, wherein the husband is allowed to take a 
second wife when the first wifeis barren or has borne 
only female children, or is suffering from certain 
diseases. 

In the case of such a divorce the property should 
be partitioned as in the case of divorce by mutual 
consent, Maune Hus v. Ma SEIN 953 
mamae oe Marriage of minor girl--Consent of father, 

avhether necessary. 

There cannot be a valid marriage of a minor 
Burmese Buddhist girl without her father’s express 
consent. L B Maune Ba Han v, Ma Tiny 83 
— Religious gift, whether requires registration 

926 

Burden of proof 294, 550, 888 
Bye~laws Of Surat City Munici-~ 
pality 503 


Carriage Of ZOOAdS—Non-delivery of goods, 
action for ~Landing agent or carrier, liability of— 
Privity of contract—Limitation Act (IK of 1908), 
Sch. I, Art. 31, applicability of. 

Tn the case of continuons carriers the authorities 
establish (1) that when goods have to be carried 
withthe aid of different transport agencies in order 
to arrive at the destination to which they are booked, 
the carrier with whom the contract is made at one 
end is, inthe absence of any contract limiting his 
liability to his own transport system, liable for the 
loss or destruction of the goods on portions beyond his 
own system or in consequence of acts or default of per- 
sons other than his own servants; (2) that in the 
absence of a contract to the contrary, the consignor 
cannot hold the company with whom he does not 
contract liable for damages when all that can be 
complained of is non-feasance, though such company 
may be liable in tort for breach of duty arising from, 
the more fact that it has undertaken the liability of 
carrying goods or property belonging to another; 
` (3) when there is an agreement between two com- 
“panies the effect of which is to constitute one com- 
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pany the agent of the other and the traffic is carried 
for the joint benefit of both the companies, either 
company may be sued at the option of the consignor 

The ‘carrier’ in its general sense means a person or 
company who undertakes to transport the goods of 
another person from one place to another for hire, 

Article 31 of the Limitation Act is not restricted 
in its application to common carriers, It applies to 
carriers who come within the above definition. 
WI MYLAPPA CHETTIAR v. British STEAM NAVIGATION 
Oo. Lto., 34 M. L, J. 653; 8 L. W, 46 48 
—Railway Company, whether bound to re-weigh 

goods and give certificate of shoriage—Consignee's 

refusal to take delivery~ Damage to goods after 
refusal, liability for. 

A Railway Company is not bound to re-weigh the 
goods and give a certificate of shortage on the 
demand of the consignee. If the consignee refuses 
to tuke delivery on the Company declining to re- 
weigh the goods and give 8 certificate of shortage, 
the goods remain at his risk so that any deterioration 
or damage caused to the goods afterthe date of his 
refusal to take delivery falls on him. © Jagan Natu 
MARWARI v. Hast INDIAN Ratuway Oompany, 22 O, 
w, N. 902 93 


C. P. Court of Wards Act (XXIV of 
1899), S. 16 (2), (D), interpretation of—Con- 
tract by guardian, not for benefit of minor, whether 
can be specifically enforced, 

The words “for the preservation and benefit of such 
property” in section 16 (2) (b) of the Court of 
Wards Act should be interpreted in the light of 
the usual powers of guardians to bind the estates of 
minors. 

No decree for specific performance of an agreement 
for transfer made by his guardian should be passed 
against a minor unless the Court is quite certain 
that the agreement was for the benefit of the minor 
and that it would be for his benefit that it should be 
enforced. N PURANLAL v, Venkatrao Guzar | 
C. P. Land Revenue Act (XVIII of 

18681), S. 39 70 
—— — SS. 82, 83, 39—Reocord of Rights, 

whether complete before notification under section 

39—Hjectment, suit for, against recorded tenant— 

Burden of proo 


£ 470 
C. P. Tenancy Act (XI of 1898), oo 


—- — S.: 94, scope of—Dispossession by none 
lambardar-mortgagee—Limitation for suit. 
One,K.who was the owner of a 13-annas 4-pies 

share in a village mortgaged the share on 18th 

February 1895 with the defendant who obtained a 

sale decree and put the mortgaged property to sale 

and having himself purchased it obtained possession 
thereof in 1909, The plaintiff who was the owner 
of the remaining share, had already sold it to B. on 

Yth May 1907. The plaintif filed the present suit 

on 4th May 1912 to recover possession of the land 

on the ground that by the transfer of his 2-annag 
8-pies share he became an ocoupancy tenant of the 
village sir and ordinary tenant of the khudkasht, 

It was contended for the defendant that the right 

of the plaintiff as an occupancy tenant, if any, had 

become extinguished under sections 35 (4)eand 94 of 

the O. P. Tenancy Act ° . 
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Held, that as the defendant took possession in 
1909 qua mortgagee and not gua lambardar, section 
94 of the C, P. Tenancy Act, which has reference only 
to relations between landlords and tenants, did not 
apply to the case. N BHIKAMCHAND GOKALCHAND V. 
JLARPRASAD 184 
nnn Sq Y7—Jurisdiction of Civil Courts—Suit 

between landlord and tenant—Person other than 

landlord joined as co-defendant. 

The policy of the ©. P. Tenancy Act, as 
declared by section 97 of the Act is that all 
questions concerning the right of a tenant as such of 
an agricultural holding which arise out of the 
relationship of tenant and landlord should, except so 
far as appeals are concerned, be tried bya Judge 
who is also a Revenue Officer. 

The mere fact that some one who is not a landlord 
is joined as a co-defendant in a suit between a 
landlord and tenant does not take away the opera- 
tion of section 97 of the O. P. Tenancy Act and 
such a suit is triable only by a Judge whois also a 
Revenue Officer, N Kama v, BHAJANLAL CHANTAN- 


LAL 
Chota Nagpur Encumbered 
Estates Act (VI of 1876), applicability 


of, toimmoveable property outside Uhota Nagpur. 

The Chote Nagpur Encumbered Estates Act, 
1876, has no application to immovoable property 
outside the limits of Chota Nagpur. JOYTI 
Prasap SINGH Deo BAHADUR v. KUMUD Nara, 16 A. 
L.J. 609; 6 P. L. W. 64; (1918) M. W.N. ddi; 24 M. L, 
T 66; 28 0. L. J. 165; 8 L. W. 186 827 
Chota Nagpur Tenancy Act (VIB. 

C. of 1908), SS. 4, 68, 139 - Prodhan, 


whether tenant—Suit for eyectment of prodhan— 
JurisdictionLHstoppel, whether cures want of 
jurisdiction, 


The holder of a predhant pattah is not in the 
‘position either of a non-occupancy raiyat or of an 
occupancy raiyat. He is in the position of a 
quasi service tenure-holder, that is, he isa tenure- 
holder of a kind but not one within the definition 
of the Chota Nagpur Tenancy Act. 

There is no provision in the Chota Nagpur 
enancy Act to justify a Court, constituted to hear 
snits under that Act, to eject a tenure-holder. 

Section 189 (6) of the Chota Nagpur Tenancy 
Act gives jurisdiction to the Deputy Commissioner 
to deal with disputes as between parties claiming 
the office of prodhan coupled with possession of 
land attached to such office in a civil proceeding 
between parties other than landlord and tenant, 
-which would otherwise be apparently outside the 
scope of the Act. 

A suit to eject a prodhan does not fall within 
the provisions of this sub-section nor is it covered 
by sub-section .8. of section 139. The Deputy 
Commissioner has, therefore, no jurisdiction under 
the Chota Nagpur Tenancy Act to hear such a 
suit. 

In cases where there is an inherent absence of 
jurisdiction no subsequent action or conduct of 
the parties can validate the proceedings. Pat Tata 
Iron AND STEEL Co., Lrp. v, RAGHUNATH Mauro, 


18) Paw. 65 
a ~~ 3s. 68, 139 72 
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1872); SS. 3, 68 —‘Professing Christianreligion’, 
meaning of— Act, scope 0f—S. 68, applicability of— 
Christian marrying according to Hindu rites—Offence. 
Per Know, J—ihe Christian Marriage Act has to 
be so construed that no case be held to fall within 
it which does not fall both within the reasonable 
meaning of its terms and within the spirit and scope 
of the enactment. No violence must be done to its 
language in order to bring people within it, but 
rather care must be taken that no one is brought 
within it who is not within its express language. 

It is not competent ton Court to extend the words 
of an enactment by construction. 

The interpretation to be placed upon the words 
of section 68 of the Christian Marriage Act must be 
one which harmonises with the context and pro- 
motes in the fullest manner the policy and object 
of the Legislature. 

The word ‘means’ in section 3 of the Christian 
Marriage Act isan inclusive term and, therefore, no 
one except & person who professes the Christian 
religion, comes within the purview of section 68 of 
the Act, à 

A person is not a ‘person professing the Christian 
religion’ within the meaning of Act XV of 1872, 
simply because he is baptised asan infant, when le 
has no possibility of saying to the world what is the 
faith to which he belongs, nor can any importance 
be attached to the fact thathe attends a Christian 
school, The dressing asa Christian, especially in 
the Bhang: class, is not conclusive on the point either. 

A. person cannot be said to profess the Christian 
religion if at the time of his marriage he performs 
devi ka puja, 

Quere,—-Whether section 68 of Act XV of 1872 was 
intended to penalise marriages other than those 
intended to be or purporting to be marriages under 
the Act , 

Per Walsh, J—A person, who on the eve of his 
marriage resists all pressure and persuasion to be 
married as a Christian by a Christian ceremony and 
who, having by birth and connection other religious 
associations, deliberately decides to marry a sweeper 
according to sweeper rites and does public worship 
to Hindu gods inthe presence of his relatives and 
friends, is not ‘a person professing the Christian 
religion’ within the meaning of section 3 of the 
Christian Marriage Act, 


The object of Act XV of 1872 is not to prevent 
people marrying as they wish, but to enable them 
to protect themselves and their posterity by a law- 
fal and binding marriage if they wish to be married 
as Christians. 

There is no express prohibition preventing a 
professing Christian from doing violence to his faith 
and marrying a non-Christian by a non-Christian 
ceremony, 

Section 68 of the Ohristian Marriage Act does 
not make it criminal for a professing Christian to 
marry by a ceremony which is void under section 
4 of the Act. 

It refers to a class of persons who solemnize or 
profess to solemnise a Christian marriage under the 
Act not being authorized by section 5 to do so. A 


MAHA Ram Vv, EMPERoR, 16 A. L. J. 414; 19 Cr. LJ, 
615 a 219 
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"City of Bombay Police Act (Iv Bom. 
of 1902), ss. 106, 107 II 
Civil Procedure Code (Act XIV of 

1882), S. 17, Exp. II 900 
———— S. 257 A I6 
—— SS. 313, 315 109 
S. 335—Court sale—Resistance to posses- 

sion by third party — Delivery, order for, to purchaser, 
without enquiry into merits, efect of—Non-enforce- 
ment of order within statutory period, effect of - Suit 
for possession—-Title based on sale certificate, whe- 
ther liable to question—Estoppel. 

An order under section 835, Civil Procedure Code 
ef 1882, is final, if no suit is instituted questioning 
its correctness within a year, in the sense that it 
cannot be re-upened after a year, bhat is, in cases 
where the order upholds the auction-purchaser’s 
right to possession, if there is an application for 
delivery within the time allowed by law, the party 
against whom the order is passed cannot be heard to 
say that he will not deliver possession as he has a 
better title. But where the order is unexecuted and 
the resister remains in possession, he is not estopped 
from pleading, in defence to a suit for possession, 
that the plaintiff has no title to recover. 

The Civil Procedure Code of 1908 does not 
provide for the investigation of the claim of an 
objector who does not derive title under the judg- 
ment-debtor. The provision to that effect in section 
335 of Act XIV of 1882 has not been reproduced in 
the new Code. YaMAasabA SANJEVUDU V. NAKKA 
VENKADU, 28 M. L. T. 233 

201 


——— S. 

Civil Procedure Code (Act V of 
1908), SS. 2 (2), 47, 109 (a)—Appeal to 
His Majesty in Council ~‘Decree’, meaning of — 
Execution, determination of question in, whether final 
order or decree—Remand, order of, whether appeal- 
able to His Majesty in Council—Interlocutory order. 
Per Dawson Miller, C. Y.—A decision on a question 

relating to the execution, digcharge or satisfaction 

of a decree and which is a matter in controversy in 
the suit, mast be deomed to be includedin the 
definition of a decree given in section 2 (2) of the 

Civil Procedure Code provided the judgment con- 

clusively determines the rights of the parties in 

that matter. 

An order of remand can be a subject of appeal to 
- Hig Majesty in Council provided the question involv- 
ed in the order is a cardinal pointin the case. 

Plaintiffs obtiined an Order in Council for posses- 
sion of certain shares ina mahal Inthe meantime, 
however, the mahal had been partitioned and the 
plaintiffs had been allotted shares other than those 
for which they were suing. They prayed for exeou- 
tion against the substituted shares but the execut- 
ing Court rejected their application on the ground 
that they could nob ask forthe ascertainment of 
the shares allotted to them in the execution depart- 
ment. On appeal, the High Court directed the 
executing Court to hold the necessary enquiries and 
to execute the order with reference to the substituted 
shares: 

Held, that the order of the High Court conclu- 
sively determined the rights of the parties in a 
matter which went to the whole root of the proceed- 
ings md was, therefore, a decree within the meaning 
of section 102 (a) of the Oiyil Procedure Code. 
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Per Chapman, J.—Tho order of the High Court 
was an interlocutory order directing procedure and 
was, therefore, not a final order within the meaning 
of section 109 a) of the Civil Procedure Code. 
Pat Bar Nara Goenka v. RAMESHWAR SINGH, 
(1918) Par. 81; 3 P. L. J. 289; 5 P. L. W.45 192 
——. SS 2 (2); 100, O. IX, r. B— Decree 

— Dismissal in presence of one of several plaintifs, 

achether cecree— Appeal, whether lies — Appeal, 

second, maintainability of. 

On a date fixed for the hearing of a case one of 
the plaintiffs appeared and made an application for 
adjournment. The Court rejected the application 
and on the same day passed the following order “No 
further step is taken. The case is dismissed with 
costs”’: 

Held, that as one of the plaintiffs was present the 
order of dismissal amounted to a decree and was not 
one of dismissal for default and an appeal lay against: 
it to the District Judge and from the latter’s order a 
second appeal Jay tothe High Court. Pat Jucesnar 
Rar v, BAILAL BAHADUR, 4 P. L. W. 366 89 
aa woe 1 2 (2), 0. XVII, rr, Zs 3—Suit dis. 

missed for plaintifs failure to produce evidence, 

whether decree or order, 

An application for adjournment on the part of the 
plaintiff having been refused, the Court passed the 
following order: —“As there is no evidence on the side 
of the plaintiff and some of the defendants, and 
though other defendants are ready but adduce no 
evidence, let the suit be dismissed:” 

Held, that the order was a decree inasmuch as it 
was a final decision of the suit so far as the Court 
was concerned. It was nonetheless so because 
the suit was dismissed in consequence of the plaintiff's 
failure to produce evidence. © Pramorma NATH 
SAHA v, SASHINUKHI DEBI 


S. 2 (15), Sch. II, paras. I, 3— 
Arbitration — Reference by Pleader, validity of— 
Pleader, authority of. 

The position of a Pleader is that ofan agent in 
relation to his client and his power is, therefore, creat. 
ed entirely by the vakalainamah given to him by 
his client. 

A Pleader has no right to compromise on behalf 
of his client unless expressly authorised to do so; 
nor is he empowered to refer a matter to arbitration 
except by an express authority in that behalf. A 
vakalatn mah in general terms is wholly insufficient, 

The words “all the parties interested” in paragraph 1 
of Schedule II of the Civil Procedure Code mean that 
all the parties interested in the litigation only need 
be parties to the application for reference to arbitra- 
tion. 

It is a, question of fact in each case as to who are 
the parties interested in the litigation. Pat Jarpar 
Tawary V. TAPESWARI TEWARY 32] 
Sa 9, 0. XXII, Pu A Appeal and erossa 

objections by respondent—Death of respondent pend- 
ing appeal—Omission of appellant to bring legal 
representative on record—Legal representative, appli- 
cation by, to be brought on record in memorandum of 
objections, effect of Appeal, whether abates—Jurisdic. 
tion of Civil Courts. 

The omission by an appellant to bring on record the 
legal representative of g deceasederespondent evil] not 

e 
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cause the abatement of the appeal if the latter, on 
his own initiative, has brought himself on the record 
in the memorandum of cross-objections filed by the 
deceased. The effect of the legal representative being 
added in the memorandum of objections is, in effect, 
to make him a party to the sppeal. 

The appeal and memorandum of objections are not 
disconnected and independent proceedings, but are 
part of the same proceedings, 

Plaintiffs sued to establish their right to recite 
prabandams or holy verses in a temple and in the 
procession of a temple deity anda certain rank or 
precedence in such procession, They also claimed 
an injunction restraining the 6th defendant from 
receiving the teerthams and being ranked above them, 
The Court dismissed the suit as not being one of a 
civil nature, but disallowed 6th defendant’s costs, 
Plaintiffs appealed and 6th defendant filed cross. 
objections against the portion ofthe decree disallowing 
his costs. The 6th defendant died pending the dis- 
posal of the appealand the plaintiff-appellant did 
not bring his legal representative on record within 
the time allowed by law, but the latter brought him- 
self on record in the memorandum of objections. The 
Appellate Court confirmed the Munsif’s decree: 

Held, (1) that the appeal did not abate by reason 
of appellant’s omission to bring the deceased respond. 
ent’s representative on record, as hewason the 
record in the memorandum of objections which is 
substantially the same proceeding as the appeal; 

(2) that as there was no obligatory duty on plaint- 
ifs to recite the prabandam, the suit was not 
cognizable by the,Civil Court under section 9, Civil 
Procedure Code. IVI VATHIAR VENKATACHARIAR ~. 
PONAPPA AYYENGAR, 7 L. W. 614 9 

406, 975 


E SS y 
S. II, O. Il, r. 2, O. XXIII, r. I— 

Res judicata—Dismissal of suit on pleadings without 
decision on merits, whether operates as res judicata— 
‘Withdrawal of suit, leave for, on payment of costs,' 
meaning of-—-Costs, payment of, whether condition 
precedent to grant of leave—Power-of-attorney granted 
to mortgagee for realization of dues to morigagor-— 
Suit for cancellation of power and accounts, dismissal 
of—-Fresh suit for redemption, maintainability of. 
Where a suit is dismissed on the pleadings with- 

out any decision being rendered on the merits, there 

is no bar of res judicata. 





Where leave to withdraw a suit is granted on pay- 
ment by the plaintiff of defendant’s costs, the 
payment of costsis not a condition precedent to 
the institution of a fresh suit and non-payment 
will not disable the plaintiff from filing a fresh 
suit. p 
Plaintif execnted a mortgage to one R. on 12th 
July 1892. On 8th July 1898 he executed a power- 
of-attorney to R empowering R. to collect rents 
from plaintiff’s tenants and appropriate the net 
income towards the mortgage-deed. In 1910 
plaintiff sued R. for cancellation of the power and 
for accounts. That suit was dismissed on the 
ground that plaintiff should have sued on the 
mortgage. Afterwards he filed a suit on the 
Original Side of the High Court for cancellation 
of the power and efor accounts alleging that the 

* 
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mortgage had become discharged. That suit was 
dismissed onthe ground that it was barred as 
res judicata, On appeal, the Appellate Court per- 
mitted the plaintiff to withdraw the suit with 
liberty to flea fresh suit on payment of defend- 
ant’s costs. The plaintiff without paying the 
costa of that suit brought the present suit for 
redemption of the mortgage: 

Held, (1) that the suit was not barred as res judicata 
inasmuch as, in neither of the previous suits, was 
there any decision on the merits; 

(2) that the non-payment of costs in the second 
of the two prior suits was not a condition precedent 
to the order granting leave and did not bar the 
institution of the present suit; 

(3) that the suit was not barred under Order II, 
rule 2, Civil Procedure Code. WI Dasartuy NAIDU v, 
PALALA KUMARAMULL, 7 L. W. 657; (1918) M. W. N. 
427 969 


mene Sa ` A [—Res judicata—Erroneous decision 
on question of law, whether res judicata, 

An erroneous decision on a question of law between 
the parties to a suit may nevertheless amount to 
res judicata in a subsequent suit between the same” 
parties. 

In a previous suit between the parties it was 
decided on an issue of law that the defendants were 
liable to pay interest on arrears of rent. In a subse- 
quent suit for arrears of rent and interest the claim 
for interest was resisted on the ground that the 
defendants were thikadars and were, therefore, not 
liable under the provisions of section 141 of the 
Oudh Rent Act to pay interest on arrears: 

Held, that the matter, having been inissue in the 
former suit and having been heard and finally deter. 
mined, was conclusive in the subsequent suit as to the 
liability of the defendantsto pay interest, even 
although the earlier decision was a wrong decision 
inlaw. © BHAGWATI PRASAD SINGH v. PARMESHWAR 
Dorr, 56 O. L. J. 16 


mn Sa I l—Res judicata in ewecution proceed- 
ings—-Objection not taken at one stage, whether can 
be taken at later stage. 

An objection that a decree is barred by limitation 
cannot be taken in an execution proceeding if it 
was not taken ina previous execution proceeding 
when it could and should have been raised, provided 
the judgment-debtor had been properly served 
with notice of execution in the previous proceeding. 
The objection, for instance, would not be res judicata 
as against a judgment-debtor who was a Ward of 
Court and who was not properly served with notice 
of the previous proceeding as required by section 
54 of the Bengal Court of Wards Act. Pat Janxr 
Kuer v, BANWAMALLE RAMANAUJIAR, 3 P. L. Wr: 

4 
menan manane ES a I I, O. IX, r. I 3—Res judicata— 

Fraud-—Suit to set aside decree obtained by fraud— 

Question of fraud already considered in proceedings 

to set aside ex parte decree, effect of. 

The decision on the question of fraud in a proceed. 
ing under Order IX, rule 13, Civil Procedure Code, 
for setting aside an ew parte decree will operate as 
res judicata on the question of frand raised in a®sub. 
sequent suit between the same parties for setting 
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aside: the ew parte decree in only so far as that fraud 
consisted in the suppression of service of summons. C 
CHANDRA KUMAR Roy Onowpnury v. ASWINI KUMAR 
Das 2 
——- S. []—Res judicata— Mortgage —Redemp- 
tion suit by one co-mortgagor—Subsequent suit by 
another co-mortgagor—-Co-mortgagor suing to redeem 
share of mortgaged property. . ; 

A decree was passed in a suit for redemption by 
one of several co-mortgagors, in which the other co- 
mortgagors were impleaded as defendants. The 
decree directed that if the plaintiff failed to pay the 
money within a period of six months the decree 
would become a nullity. It did not provide for 
redemption by the defendants-co-mortgagors in case 
the plaintiff made default. The plaintiff failed to 
comply with the order of the Court, and subse- 
quently some of the other co-mortgagors brought 
a suit for redemption: 

Held, that the suit was not barred by the rule of 
res judicata inasmuch as the plaintiffs in the subse- 
quent suit were not claiming under the plaintiff in 
the previous suit, Q Brarron Baxusn SINGH v. 

@RAGHUBANSA Kunwar, 5 O L. J, 43 
ss. I I, 4¢7—Res judicata — Civil Procedure 

Code (Act XIV of 1882), s. 617—Partition decree 
_—Accounts, whether can be claimed in execution— 

Reference, invalid, opinion expressed in, whether 

binding on parties, 

In a suit for partition the parties believed that 
some of the villages which were the subject-matter 
of the suit could not be partitioned. A consent 
decree was passed under which some of these villages 
were left under the management of the plaintiff 
and others under that of the defendant, The decree 
also contained the following direction: “Accounts 
shonid be rendered once in a year and that in the 
month of April and the produce shall be divided 
according to the shares at the time.” The parties had 
been seeking accounts from each other year after 
year in execution: 

Held, that accounts could not be claimed in 
perpetuity in execation of a decree in evasion of 
the law of procedure and in evasion of the Court 
Fees Act. 

In the year 1804 on the objection of one of the 
parties to render accounts, a reference was made to 
thé Jndicial Commissioner in which he expressed an 
opinion that it was too late to re-open the inter- 
pretation of the decree: 

Held, (1) that as the reference was incompetent, 
ub der section 617 of the Code of Civil Procedure 
1882, any opinion expressed upon such a reference 
could not operate as ies judicata, and did not amount 
to an adjudication binding on the Courts in subse- 
quent stages; 

(2) that even if it was an adjudication the Court 
was not bound to perpetuate an error. N YESHWANT- 
RAO V, DATTATBAYA KRISHNA 201 
—— Sa I [—Res judicata—Pro forma defendant 

against whom no relief is claimed, position of. 

The decision in a case does not operate as res 
judicata against a proforma defendant who was not 
a necessary party to the suit and who was impleaded 
not because any relief was claimed against him, but 
because he might assist the Court in the adjudication 
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of the claim against the real defendant. Pat 
Scarive Misser v., Joa: MISSIR 218 


S. I ]—Res judicata—Refusal of Court to 
decide issue, 

There can be no res judicata under section 11 of 
the Civil Procedure Code unless the issue was heard 
and finally decided by the Court. 

The refusal of the Court to determine an issne 
raisod in a case does not operate as res judicata in n 
subsequent suit. Pat DHAKESWAR PRASAD NARAIN 
SINGH v. POOKHAR PANDAY, 4 P. L. W. 299; (1918) 
Pat, 152 326 


——-- SS. 13 (p), (d), 44—Foreign Court 
judgment of—Hwecution in British India—Mistake 
of law, effect of—Burden of proof, wrong view of, 
whether ‘opposed to natural justice.’ 
A wrong view of a Foreign Court as to onus of 

proof will not have tte effect of rendering its 

judgment one ‘not given on the merits’ within the 
meaning of section 13 (b), Civil Procedure Code, or 

i Sger the judgment erroneous on the face 

of it. 

A foreign judgment is not liable to be vacated 
merely on the ground of its containing a mistake 
af law There mnat be something in the procednra 
anterior to the judgment which is repugnant to 
‘natural justice’, A mere incorrect view of law by a 
foreign Court will not give the British Indian Courts 
jurisdiction to say that the judgment is opposed te 
‘natural justice’ within the meaning of section 12 (d 
Civil Procedure Code, WI RAMA Suenorv. HALLAGNA 
34 M. L, J. 295; 41 M, 205 


ss. 19, 20, 21—Contract for supply of 
goods—-Goods not ordered sent with goods ordered— 
Return of goods not ordered by buyer—Claim for 
value of goods ordered and damages for negligent 
re-transmission of goods not ordered—Place of suing 
— Cause of action—Jurisdiction—8, 21, applicability 
of, to usurpation of jurisdiction of foreign Courts. 
Defendants, who were residents of Sagaram in 
the Mysore State, contracted with the plaintiffs 
residing at Kumbakonam in British India, for the 
supply of certain articles by the latter, The 
plaintifis sent the goods ordered by the defendants 
along with goods not ordered. The defendants 
having returned ali the goods, the plaintiffs institut. 
ed the present suit at Kumbakonam for the valne 
of the six articles ordered and of the other articles 
also onthe ground that they were negligently re- 
transmitted causing loss to the plaintiffs: 
Held, (1) thatthe cause cf action arose at, and 


———— 











.the suit was properly filed, at Kumbakonam in 


respect of the goods ordered, as the proposal by 
defendants was impliedly accepted at that place; 

(2) that the cause of action in respect of the 
other articles was distinct, and the defendants’ 
liability being for damages for alleged negligence 
the cause of action arose at Sagaram and it was 
not competent for the Kumbakonam Court to 
take cognizance of that portion of the claim; 

(4) that section 21, Civil Procedure Code, did 
not apply to usurpation of the jurisdiction of a 
foreign Court, WI MANJAPPA v. RaJAGOPALACHARIAR, * 
(1918) M, W. N. 378; 24 M, L. T, 95 ° 
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——-—— Sa 20—Civil Procedure Code (Act XIV of” 


1882), s. 17, Hep. II— Cause of action—Place of 
suing—Money payable on death in Lahore—Death 
occurring at another place — Jurisdiction. 

Plaintiff's mother who resided in Lahore became 
a member of the Punjab Mutual Hindu Family 
Relief Fund, Lahore, She died at Lyallpur where 
the plaintiff resided. The Fund’s moneys which went 
to relieve distress on the death of members, were 
payable under the rules in Lahore. The Fund also 
carried on business at Lyallpur through an agent. 
Plaintiff brought a suit to recover the moneys from 
the Fund at Lyallpur: 

Held, that the Lyallpar Court had jurisdiction 
to hear the suit against the Fund on the grounds, (1) 
that the death of its member which was part of the 
cause of action occurred at Lyallpur, and (2) that the 
defendant Fund carried on its business at Lyallpur 
through an agent. P PUNJAB MUTUAL HINDU FAMILY 
RELIEF FUND, LAHORE v, Sarparr Lat, 29 P., L. R. 
1918 900 
S. 21, applicability of 401 


S. 24, cl. (1) (b) Gi), O. XLVII, 
P. 2—‘Competent to try and dispose of the same,’ 
meaning of — Jurisdiction of Courts, territorial changes 
in—New Courts, establishment of, with jurisdiction 
over cases from specified dale—Review, petition for, 
to Court exercising jurisdiction before establishment 
of new Court—Transfer to new Court, power of 
District Judge to—New Court, whether ‘successor’ of 

_ Cowrt which entertained petition—Transfer, whether 
ultra vires, 

The Courtof a District Judge has no power to 
transfer suits or petitions filed in a Court subordinate 
to it to another subordinate Court newly established 
thereafter, whichis only empowered to hear cases 
presented to it from a specified date after its 
establishment. 

The latter Court is not a Court ‘competent to try 
and dispose of the same’ within the meaning of 
clause (1) (b) (ii) of section 24, Civil Procedure Uode, 
nor can it be regarded as ‘successor’ to the Court 
which originally entertained the suit or petition 
within the meaning of Order XUVIL, rule 2, Civil 
Procedure Code, 

The Subordinate Judge of Kumbakonam issued 
notice, on a review petition presented to him, on 
19th November 1915, to the opposite party to 
appear en 27th November 1915, The petition not 
having been disposed of on the latter date, the 
District Judge transferred the petition to a new 
Smal! Cause Court established at Kuambakonam on 
lst January 1916 with jurisdiction to try all Small 
Canse suits from that date: 

Held, that the order of transfer was ultra vires, 
IVI VAITHILINGAM CHETTY v, KALIAPERUMAT MUDAL], 
(1918) M. W. N. 291; 24 M. L. T, 82 
nan KG 703 
———— Ss 192, 201 
em Sa 47—Defendant exonerated wrongly 

described as party in decree, whether party to suit — 

Separate suit, right of. 

A defendant, whose name appearsin the decree 








e „Without having been struck off previously from the 


record,is a party with respect to whom the prohibi- 
tion of a sdparate suit enacted jin gection 47 of the 
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Civil Procedure Code applies, notwithstanding that 
he has beeu exonerated by the decree passed in the 
suit without anadjudication on the controversial ques- 
tions between him and the plaivtif. Mi MEDISETTI 
VENKATASAMI © KUNCHALLA CHIDAMBARAM, 23 M. 1L, 
T. 206 I 
— —- Sa 47, O. XXL, r. 32—Injunction, 

suit to enforce, whether lies—O. XX1, r 82, cl. (5), 

whether applies to mandatory and prohibitory injunc- 

tions—Limitation, whether applicable to application 
for enforcement of injunction, 

The enforcement of an injunction is a question 
relating to the execution, discharge or satisfaction of 
the decree by which the injunction was granted; 
therefore, a separate suit for enforcement of an 
injanction is prohibited by section £7, Civil Procedure 
Code, 

The plaintiff brought a suit against the defend- 
ants for the demolition of a wallin so far as it 
was above the height limited by a permanent 
injunction awarded against the defendant by a 
decree made in the plaintiif’s favour: 

Held, that the suit was not maintainable and that 
the remedy of the plaintiff was by an application 


- for execution of the decree under rule 42, clause (6) 


of Order XXI, Civil Procedure Cede. 

The expressio. “the act required to be done” in 
clause (5) of rule 32, Order XX1, Civil Procedure Code, 
means what has to be done to enforce the injunction. 

The power given by clause (2) of section 47, Civil 
Procedure Code, is a discretionary power which may 
not be exercised by the High Court in certain cases, 

Per Richardson, J.(Beacheroft, J. dubiftante)—( lauso 
(5 of rule 32, Order XXT, Civil Procedure Code, 
clearly applies to injunctions, both mandatory and 
prohibitory. © Sacut Prasan v. AMAR Nata Rat, 
27 0. L. J. 606 864 


— —— S, 47, O. XXL, r. 96—8ale in erecu- 
tion of mortgage-decree—Properties not included in 
sale-certijicate, delivery of, to purchaser—Suit by 
mortgagor for re-delivery, maintainability of--Suit, 
whether can be converted into application under s, 47. 
Where, under a sale held in execution of a mort- 

gage decree, lands not included in the sale certificate 

but which by mistake are assumed to be so includ- 
eđ are delivered to the purchaser, the mortgagor 
cannot claim their re delivery by a separate suit. 

The question whether the lands so delivered ‘ire 

correctly included in the sale certificate or not can 

only be determined by the executing Court on an 
application under section 47, Civil Procedure Code. 

An order directing delivery of possession to a 
purchaser under Order XXI, rule 96, Civil Procedure 
Code, is a judicial order, 

A suit cannot be treated as an execution applica. 
tion where the effect of doing so would be to pre- 
judice the defendant in his plea of limitation, 
M KATHIRAYASAMI NAICKER v. V. RAMABADRA NAIDU, 
35 M. L. J. 27 608 
-— — S. 48 494 
S. 48—Limitation Act (IX of 1908), Sch. I, 
Art. 182 (7)—-Execution—Mortgage decree directing 
mortgaged properties to be sold andin case of deficiency 
balance to be realised from other properties and per. 
sons of judgment-debtors—Limitation, commencement 
of. : 
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A mortgage decree directed that the mortgaged 
properties should be sold and that if the sale- 
proceeds proved insufficient, the balanco should be 
realised from the other properties and the persons 
of the judgment-debtors. An application for execu- 
tion of the latter part of the decree was made more 
than twelve years after the date of the decree: 

Held, (1) that under section 48 of the Civil Procedure 
Code time began to run from the date of the decree, 
and not from the date whon the mortgaged properties 
were sold and thatthe application was, therefore, 
barred by time; 

(2) that the direction in the decree was not a 
direction to pay money at acertain date within the 
meaning of clause (7) of Article 182 of Schedule I 
of the Limitation Act, as the date of the sale of the 
mortgaged properties was not certain. P © Kuunya 
Loan Company, LIMITED v. JNANEORA Natu Boss, 22 
C. W, N. 145 43 


S. 54—Bengal Estates Partition Act {V B. 
C. of 1897), ss. 10, 11, 12-- Partition of revenue-pay- 
ing estate—Civil Court decree for partition, execution 
of--Collector, power of—Partition, whether can be 
æ ‘re-opened, 

A Civil Court has jurisdiction to execute a decree 
for partition of a revenue-paying estate, provided 
that it does not assume jurisdiction to partition the 
liability for the land revenue. In the event of a 
party applying to the Collector fora partition of the 
land revenue after partition has been effected by 
the Civil Court, it would be open to the Collector 
to re-consider the allotment of the shares granted in 
the Civil Court proceeding. 

There is no principle of law which enables a Civil 
Court to re-open a partition properly made under a 
Civil Court decree otherwise than by proceedings by 
‘way of review. The effect of the final decree of a 
Civil Court for partition is to putan end to the co- 
tenancy and to vest in each person or group a sole 
astate in a specific property or allotment. The law 
does not provide for a suitin the Civil Courts under 
which these separated estates can be divested and a 
co-tenancy re-created forthe purpose of making a 
fresh partition. Pat Des: SARAN SINGH v. RAJIBANS 
Naty Dosey, (1918) Par. 1345 P.L. W. 9 
DaS 
— §. 60 (C)—Agra Tenancy Act (II of 1901), 

85. 20, 21—Occupancg holding—-Agriculturist, house 

of, whether transferable ~Execution. 

The house of an agriculturist is liable to sale in 
execution of a decree on foot of a mortgage made by 
him, when such house is not an appurtenance of his 
holding which he is forbidden by law totransfer. A 
NIRBHAY LAL v. KALLIN 46 
—— — §S. 64, 73, O. XXI, r. 89-—-Sale in 

execution, setting aside of, effect of, on creditor claim- 

tng rateable distribution —Decree-holder, whether 
can use attachment for execution of another decree— 

Alienation before re-attachment, effect of, 

Where a sale is set aside under Order KAT, rule 89, 
Civil Procedure Code, the result is that there are no 
assets realised under which other creditors of the 
judement-debtor can claim rateable distribution. 








The attaching decree-holder in sucha case can- 
not use the attachment for the satisfaction of other 
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decrees obtained by him. He canonly bring the 
property to sale a second time, if there has been 
no alienation of if by the judgmont-debtor in the 
meantime. Wi Goratar VIGNESWARUDU v. VENKATA 
SURYANARAYANAMURTHY, 7 L. W. 573 7 


— u S, 


— Se 65—Auction-purchaser, right of, to claim 
profits from date of sale. 

An auction-purchaser of a share in a village is 
entitled to claim profits from the date of the sale, 
and not only from the date when mutation is effected 
in his name in the village papers. O Hasusar Ant 
v. Manewa Estate, b O. L.J. 31 


—-— S. 73 782 

——~ - S, 73—Rateable distribution—-Sale- proceeds 
of moveables realised by Nazir, whether assets receiv- 
ed by Court. 

Moveables belonging toa judement-debtor wore 
sold by auction by the Civil Nazir on different 
dates, and on each of these dates the Nazir drew 
up a list of the goods sold and of the prices realised 
showing the total receipts for each date separately: 

Hell, that the sale-proceeds realised on each date 
became assets received by the Court within the 
meaning of soction 73 of the Civil Proceduro Code, 
so that an application for rateable distribution could 
take effect only in respect of the sale-proceeds 
realised after the date of such application. P SURJAN 
SINGH-BupH Sineu v. Prag Das-MANGaL SAIN, 33 P. 

8 





R. 1918 





S. 92—Trust, public, for religious purposes 
—Endowment, deed of, silent as to nature of trust—- 
Circumstantial evidence, weight of—Proof, nature of 
—Persons having right to worship in public temple, 
position of—Trustee not guilty of mismanagement or 
misappropriation~ Scheme for better management of 
trust—-Court, discretion of. 


Where a deed of endowment did not expressly 
state whether the temple built by the executant was 
intended for private or for public worship, but it 
was found from extrinsic evidence that the oxecutant 
was anxious to obtain religious benefit for her soul, 
that the temple had been from its very beginning 
open to the public for worship and that the custom- 
ary religious festivals hal been celebrated therein 
in a public manner: 

Beld, that under the above circumstances, the trust 
must be taken to be a public trust created for 
religious purposes. 


Persons having a right to perform worship in a 
temple intended for public worship, are competent 
to institute a suit under section 92, Civil Procedure 
Code. 

Where a Court does not find a trustee to be guilty 
of neglecting the trust or misappropriating its 
property, it has nəvertheless full discretion 
to frame a scheme for the better management of 
the trust if under the circumstances such a course is 
deemed tobe in the interests of the trust. O 
LAKSHMI KUNWAk v. MURARI Konwar, 6 O. L. J. 97 


213 
24 
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S. [02—‘Cognizable,, meaning of -Pro- 
vincial Small Causes Courts Act (IX of 1887), Sch. 
II, Art. 36, effect of amendment of 1914 upon —Suit 
for value of trees, carried away —Trial as regular 
suit—Appeal, second, maintainability of—Amend- 
ment of Art, 35 before filing of second appeal, effect of. 
A. suit to recover the value of trees cub and carried 

away was filed in the Small Cause Court and was 

afterwards transferred to the regular file as a 

question of title was involved in the suit. Against 

the decree of the trial Court there was an appeal to 
the District Court, and from the decreeof the latter 

Court a second appeal was filed in the High Court. 

It was objected that, under section 102, Civil Proce- 

dure Code, no second appeal lay. It was contended 

in answer that as the second appeal was filed after 
the amendment of Article 35 of Schedule IT of the 

Provincial Small Causes Courts Act ia 1914, the 

second appeal was maintainable: 

Held, that, as the appeal was against a decree in 
a suit of the nature cognizable by Smail Cause 
Courts, no second appeal lay. 

The word ‘cognizable’ in section 102, Civil Proce- 
dure Code, is restricted to the nature of the proceed- 
ing prior to decree and not to its character at the 
time of the second appeal. 

The principle of law that a right to prefer an 
appeal, being a vested right cannot be affected by 
legislation, is equally applicable to parties who have 
acquired a right to a I Gaara being regarded as 
final and conclusive. SUBRAMANIA AIYAR V, NAMA- 
SIYAYA ASARI, 23 M. L. T. 256; (1918) M. W. N. a 


Petition by auction-purchaser to seb aside sale, dis- 

missal of, in appeal—Appeal, second, whether lies. 

No second appeal lies against an order passed in 
appeal upon a petition by an auction-purchaser to 
set aside a sale on the ground that the judgment- 
debtor had no saleable interest in the property. 
IVI Sunpara SINGH v. PAZHAMALAI Papayacut 701 


S. 109, O. XLI, r. 23—Decree revers- 
ei on preliminary point—Remand for re-trial on 
merits, whether “final order”—Leave to appeal to 
Privy Council, l 
An order of the High Court, setting aside a deci- 

sion of the lower Court that the trial of the suit 

is barred by ves judicata,and remanding the suit 
for re-trial on the merits, isan ordinary order of 
remand which does not decide any of the questions 
between the parties, except that the suit is not 

barred by the rule of res judicata, and is not a 

“Fal order” within the meaning of section 109 of 

the Civil Procedure Code in respect of which leave 

to appeal tothe Privy Councilcan be granted. Pat 

Danby v. TAYAZUH Hussain, (1918) Pat, 1; 4 P. L. W. 


342 290 

——-——- Sa 109 (a) | 192 

S. I 1O—Limitation Act (IX of 1908), s. 10, 
applicability of, to suit for accounts by minor 
against Administrator, whether substantial question 
of law. 

Y, view ofthe state of authorities in India on 
the question of the applicability of section 10 of the 
Limitatio® Act to a suit by a minor against the 
administrator of “his estate for accounts, the 
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question is a substantial question of law within the 
meaning of section 110 of the Civil Procedure Code. 
Pat Jaxannan Prasad THAKUR v. JANABHATI 


THAKURAIN 182 
— S: 115 653, 834 
—— — SS, I 15, 151, O. XLI, Fa 23- 
Court Fees Act (VIT of 1870), s. 18—~Remand, order 
of-——Refund of Court-fee—Court, duty of-~Revision ~ 

High Court, powers of ~Scope of s. 151. 

Where an Appellate Court disposes of an appeal 
under rule 23 of Order XLI of the Civil Procedure 
Code, the provisions of section 18 of the Court Fees 
Act automatically come into operation and the Court 
is bound to grant a certificate under that section, 
The refusal of the Court to grant .the certificate 
amounts to a refusal to do what the law specifically 
says the Court must do and is eitheran illegality 
ora material irregularity within the meaning of 
section 115 of the Civil Procedure Code. 

Per Beaman, J.—Section 151 of the Civil Procedure 
Code is intended to empower Courts to deal with 
their own decrees and orders and is not intended to 
give authority to superior Courts by way of conferring 
supplemental jurisdiction to that conferred by section 





115 of the Code. B Buausine RAGHO v. CHAGANIRAM™ 


HARCHAND, 20 Bom. L. R. 348 


—~——— Sa | 15— Revision — Jurisdiction — Mistake 
of law, whether ground for revision. 

Where a Court has jurisdiction to determine a 
matter and in the exercise of its jurisdiction it makes 
a mistake in law, that does not entitle the party 
against whom the decision is given to come to the 
High Court in revision. 

Plaintiff brought a suit on a promissory-note execute 
ed by the defendant. Defendant pleaded infancy, 
whereupon the Court of first instance dismissed the 
suit On appeal the Subordinate Judge found that 
the plaintiff was a minor but that he had fraudulently 
misrepresented his age, so that he was estopped from 
setting up his minority asa defence. It, therefore, 
decreed the suit, The suit being of small cause 
nature, the defendant applied in revision to the High 
Court: 

Held, that the lower Appellate Court was wrong in 
holding the minor liable on the finding of fact arrived 
at by it, but that the mistake being a mere mistake of 
law the High Court could not interfere in revisjon. 
A Duara SINGH v. Gavan UHAND, 16 A. L.J 7 at 


——~—— Sa 145-—Surety making himself liable for 
decretal money in case dispute not settled—Suit com- 
promised—Decree based on compromise, whether can 
be executed against surety. 

In an application for execution of a decree against 
the sureties of the judgment-debtor, it appeared 
that the sureties had made themselves liable to pay 
the decretal amount onlyin case the defendants 
did not settle the dispute and judgment was passed 
against them, but that the plaintiff had entered into 
a compromise with the defendants according to 
which the latter had made themselves liable to pay 
the total amount of money claimed by the plaintiff 
by certain instalments set forth in the deed of com. 
promise: 

Held, that as the decree was passed on the %basis 
of the compromise without any mention being made 
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of the sureties, it could not be executed against them 





under the terms of the surety bond. P R. K. Karur 
v. SHANKAR Dass, 99 P, W, R. 1918 992 
_—— S. 15 552, 468 


~~ — S. ISI, O: XLV, r. 4— Consolidation 
of appeals to Privy Council - High Court, power of, to 
consoltdate-—-Security for costs, 

It was not intended by Order XLY, rule 4, to limit 
the powers of the High Court to consolidate cases 
to the purposes mentioned in that rule alone. 

The power of consolidation is an inherent power of 
the High Court, which can be exercised in consolidat 
ing appsals to the Privy Council for the purpose of 
security for costs and to save expenses. Pat Har 
Prasan Rat v. Brig Kishen Das, 3 P. L, J. 44"; 
(1918) Pat. 259 55] 
— Sa ISI, 0. XXI, rr. 18, 19—Fzecu- 

tion of decree for smaller sum, whether can be issued 

against party to whom larger sum is payable by 
applicant. 

By a decree in a partition suit A became entitled 
to recover the sum of Rs. 2,180 from B.A preferred 
an appeal against that decree, which was dismissed 
and he became liable to pay to B Rs. 606 by way of 
costs of the appeal. Thereafter A applied for leave 
to appeal to His Majesty in Council but this appli- 
cation was rejected and he was directed to pay to B 
further costs to the extent of Rs. &0: 

Held, that on the principles embodied in Order 
XXI, rules 18 and 19, and in section 15', Civil Pro- 
cedure Code, B. was not entitled to take out execution 
for the smaller sums of Rs. 506 and Rs. 80 payable to 
him by A when a larger sum payable by him to A 
against whom he sought execution was due and 
remained unpaid. © Brrin BEHARI SEN v, KRISHNA 
BEHARI SEN 
O. I; r. B— Representative suit, leave for— 

Damages, claim for, maintainability of, in representa- 

tive suit—Form of order—Objectors, position of ~ 

Leave, grant of, without reference to objectors— Scheme 

of management of trust, prayer for, validily of. 

Leave to file a representative suit under Order I, 
rule 8, Civil Procedure Code, may be granted as on 
behalf of a community or body of persons even 
though some persons object toit. The order need 
not be restricted to the grant of leave on behalf of 
the persons not opposing. 

Whough leave cannot be granted to file a represen- 
tative suit for damages, the prayer may be allowed 
in combination with other reliefs sought. : The plaint- 
iffs may be allowed to claim damages, not in their 
representative capacity but on account of the acts 
by which they were individually aggrieved. 

A scheme of management of trust property may 
be pruyed for in a representative snit, subject to 
objections when the scheme is actually framed. 

Leave was granted under Order I, rule 8, Civil 
Procedure Code, to the plaintiff, a leading Mirasi. 
dar, to file a suit on behalf of 200 co-Mirasidarg 
as trustees of a forest land for a declaration that the 
property belonged in common to them on trust, for 
an injunction restraining the defendants from 
trespassing on if, for damages and, if necessary, for a 
scheme of management. Wi Karna PILLAI v. KANA- 
KASUNDARAM PILLAI 24 M.L. 7.20; 8 L, W. 160 

423 


2—Cause of action—Suit on 
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non-existent cause of action, whether bars fresh suit 

on true cause of action. 

The essential thing to be borne in mind in apply- 
ing Order II, rule 2, Civil Procedure Code, is that 
the cause of action in the subsequent suit should 
be the same as the cause of action in the previous 
suit and not that the cause of action in the subse. 
quent suit should have been made the subject of 
litigation in the former suit, 

Where a suit is brought upon either a non-existent 
cause of action or upon a false cause of action, it 
will not bar the institution of a suit upon the 
true cause of action, because there is no identity of 
causes of action between the two suits. 

A right which a litigant possesses without know- 
ing or even having known that he possesses it 
cannot be regarded as a ‘portion of his claim’ within 
the meaning of rule 2, Order IJ. Mi Dasantuy 
NAIDU v, PALALA KUMARAMULL, 7 L. W. 557; (1918) 
M. W. N. 427 9 
mi 0. V, Yr. 15, 0. XXX, Ya 3 —Munim, 

whether a member of family—Direction by Court to 

issue notice to party and his Pleader—Service on 
party's munim, whether sufficient. 

A munim is not a member of the family of his em- 
ployer within the meaning of Order V, rule 15, Civil 
Procedure Code 

In a suit for recovery of money the Court directed 
that notice should issue tothe parties and their 
Pleaders that they should attend ona certain date. 
It appeared that no notice was served on the 
plaintifi’s Pleader, but one was served upon the 
munim of the plaintiff’s firm. The plaintiff not having 
appeared on the date fixed the suit was dismissed in 
default: 

Held, that inasmuch as the Court actually directed 
that the notices should be served upon the plaintiffs 
themselves as well as upon their Pleaders, the service 
on the munim, even if he was the person having the 
control or management of the plaintiff’s business, was 
not sufficient and that the Court had no power to 
dismiss the suit for default. P Biru, RAM Gopat- 
Kangra LAL v. NARAIN Das 
O. VI, r. I 7—Amendment of plaint, when 

to be allowed. 

An application for amendment of a plaint in 
second appeal was refused by the High Court on 
the ground that if the amendment were granted, the 
plaintiff would be able to start afresh on allegations 
wholly inconsistent with those made in the original 
plaint. PADNA LOCHAN PATAR v, GIRIS CHANDRA 
Kit, 27 C. L. J. 392 


ik Na ee 
a 3 





r. I7—Amendment of plaint, 
whether permissible on verbal suggestion in final reply. 
An amendment which would have the effect of 

altering the nature of the suit, cannot be allowed 

upon a verbal suggestion made in final reply. S 

Louis DREYFUS & Co. v. StcrueTary oF Strats, 115, 

L. R. 108 3 

— O. VI, r. 17-—Amendment of pleadings— 
Case closed for judgment, 

Plaintiff brought a suit for possession of a site 
on the ground of his having been the owner of the 
same. The case was closed for judgment for 30th 
Wovember 1916. The plaintiff applied tothe Court 
on 25th November 1916, praying thata right of way 
six cubits broad should be given to him. The Tria} 
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Court held that the plaintiff was not the owner of 
the site, but it directed the defendant to remove his 
‘hut so as to allow aright of way as claimed by the 
‘plaintiff: 

Held, that the plaintiff should not have been 
allowed to amend the plaint after the case had 
closed for-judgment. N Onainu v. Mansona 8 
— O. VI, Pa [7—Amendment of pleadings 

—Discretion of Court, principles governing. 

Amendments of pleadings should be allowed when 
asked for by a party, provided the opposite party 
‘is not taken by surprise or precluded from adducing 
evidence or raising the necessary issues. Where, 
however, a party is agitating only a technical claim 
‘or the character of the suit is likely to be altered or 
where there is inordinate delay in asking for amend- 
‘ment, the Court would be justified in refusing to 
grantanamendment. The main considerations to be 
borne in mind are that multiplicity of suits should 
be avoided and the interests of substantial justice 
should be advanced. 

Plaintiff sued for recovery of 2 outof 5 shares in 
one plot or in the alternative 2 out of 12 shares in 
that and another plot. Mesne profits were reserved 
for a separate action. The trial Court decreed only 
-the first prayer, but on appeal the District Judge 
granted the second prayer. Before the appeal was 
-heard, plaintiff had filed a suit to recover mesne profits 
‘in respect of the property decreed to him, After the 
disposal of the appeal, he applied for amendmont of 
the plaint by substituting a claim for mesne profits 
of 2 out of i2 shares in both plots: ; 
` Held, that the amendment should be allowed. MI 
‘RamaswaMi Renni v. Genea REDDI 649 
O. Vi, r. I 7—Plaint, amendment of, for 
_ efihanced damages 556 
O. VI, r. IO 471 
— O. VII, r. IO—Pluint, return of, for pre- 
` sentation to proper Court—Presentation to Court 

indicated, whether bars right of appeal —Pre-emption, 

suit for, valuation of—Suits Valuation Act (VII of 
' 1887), s. 3 (1). 

A party who complies with an order of Court 
returning a plaint to be filed inthe proper Court 
by filing it in the Court indicated in the order does 
not forfeit his right of appeal against the order 
returning the plaint. IVI Narayan Narr v. CHERIA 
Kataigi Kourry, 84 M. L. J. 897 
è O. VIII, r. 5— Written statement—Omis.- 

sion to deny allegation of title in plaint, effect of. 

Where, in a suit for possession of land, the defend- 
anb in his written statement did not specifically 
deny the allegation made by the plaintiff in his plaint 
that the property sued for formed a portion of a 
certain talug and the Munsif, holding that there was 
æ constructive admission by the defendant of the 
plaintiff’s title as alleged in the plaint, decreed the 
guit without considering the evidence adduced on 
‘both sides on the question of title: 

Held, that the lower Appellate Court was justified 
in reversiug the decision of the Munsif on the 
ground that there was no such admission on the 
part of the defendant as would warrant a decision 
in favour of the plaintiff’s title, specially as the trial 
Court hag required proof of the plaintiff's title 
in spite of the so-called admission by the defendant. 
© NAJA Mra v. ABDUL KADAR 
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O. IX, r. 8 189 
Meo ani 0. IK, F. 13 250 
O. IX, r. 13, O. XLII, r. I (d)— 

Compromise decree, application to set aside, by person 

not party to decree, nature of—~ Application rejected— 

Appeal, whether lies. 

Per Curiam (Richardson, J., dubttante) —An applica- 
tion to set aside compromise decree on the ground that 
the applicant was no party to the eompromise and 
that he had given no authority to file the petition of 
compromise, is anapplication within the scope of 
Order IX, rule 18, Civil Procedure Code. An appeal 
lies from an order refusing such application. C 
BASIRUDDIN v. SADHU Tanti, 22 0. W.N.571 690 


O. XVII, r. I C1) —Adjournment, power 
of Court to grant—Order refusing adjournment, 
whetherappealable— Appellate Court, discretion of, to 
interfere with order refusing adjournment. 

Under rule 1 (1), Order XVII, of the Civil Pro. 
cedure Code, a Court may at any time grant an 
adjournment if sufficient cause is shown; but no 
appeal is allowed from an order refusing adjourn- 
ment and even where the refusal is impeached in an 
appeal from the decree, an Appellate Court ise 
generally disinclined to interfere with the trial 
Judge’s exercise of his discretion. N Laxman Rao 
v. VITHOBA 898 


——- O. XVII, rr. 2, 3 200 
O. XVIII, r. 5—Deposition not read out 
in presence and hearing of Judge, admissibility of— 

Evidence Act (1 of 1872), ss. 80, 91. 

The provisions of Order XVIII, rule 5, Civil Pro- 
cedure Code, are adequately complied with if the 
depositions of witnesses are read overto them ing 
place within the sight of the presiding Judge and 
from which the witnesses can draw the attention of 
the Judge to any mistakes or omissions discovered by 
them. 

Where, therefore, the deposition of a wilness was 
read out by the Court clerk ina room next to the 
Court and ata distance of 80 feet from the Judge's 
seat: 

Held, that the deposition was admissible in evi- 
dence and complied with the provisions of Order 
XVIII, rule 5, Civil Procedure Code. 

An irregularity in recording a deposition may be 
considered in determining the value of the d8cu- 
ment as evidence but it is not a sufficient ground for 
shutting it out altogether. 

Neither section 50 nor section 91 of the Evidence 
Act renders such documents inadmissible in evidence. 
If the Cocument is not in all particulars what it 
purports to be, the presumption permitted by section 
80 wonld be rebutted. WI Mrango v. Bavian, (1918) 
M. W. N. 239; 7 L. W. 485; 19 Cr. L. J, 603 5 
O. XVIII, r. 5, non-compliance with pro- 

vision of, whether makes deposition inadmissible —- 

Object of provision—Deposition not read over to 

witness, whether admissible in evidence—Evidence Act 

(I of 1872), s. 80. 

The provision in Order XVIII, rule 6, Civil 
Procedure Code, requiring a deposition to be read 
over to the witness is in its nature directory; non- 
compliance with it doesnot make the depesition 
entirely inadmissible in evidence (even in a prosecu- 
tion for perjury in respect of the deposition) and the 
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deposition can be proved in some way other than by 
calling inaid the provisions of section 80 of the 
Evidence Act. 

Per Beacheroft, J—The object of the provision of 
rule 5 of Order XVIII, Civil Procedure Code, requiring 
a, deposition to be read over to a witness is to ensure 
accuracy. Non-compliance with it may create doubts 
as to whether the record correctly represents what the 
witness said, but it cannot affect the admissibility of 
‘the document m evidence if the making of the 
document is otherwise proved. © ELAHI BAKSHA v, 
Emperor, 27 O. L. J. 377; 22 0. W. N, 646; 19 Cr, L. 
J, 498 258 
O. XX, r. 15 —Partnership -Death of 

pariner—Accounts, suit for, by surviving pariner 

against representative of deceased partner, maintain- 
ability of. 

The personal representative of a deceased partner 
is bound to give an account of what has been 
received on behalf of the partnership, but he 
will only be liable for the person he represents to 
the extent of the assets he receives. The mere 
fact that a minor representative is personally unable 
to give the accounts will not absolve him from the 
æ obligation of getting the accounts prepared by the 
persons who were conversant with what took 
place and what money was received and 
spent and who were acting either for the deceased 
partner during his life or for .the minor and the 
estate of the partner after his death. 

Where a surviving partner sued the representative 
of a deceased partner for accounts, alleging that a 
much larger sum in connection with the partnership 
business was received by the deceased partner’s 
estate than the plaintiff had received and that there 
would be a balance payable to him upon taking 
accounts: 

Held, (1) that the suit was maintainable ; 

(2) that the proper procedure for the Court 
was to pass a preliminary decree directing that 
each party should furnish an account of what had 
been received and what had been spent. A SHANKAR 
Lat v. RAM BABU, 16 A, L. J. 805 
O. XX, r. 15—Parinership, suit for dis- 

solution of-~Decree —Time from which partnership is 

declared dissolved — Discretion of Court, nature of— 

Date of judgment, whether dissolution can commence 

from. 

The discretion given to a Court by Order XX, rule 
16, Civil Procedure Code, to fix a date from which 
a partnership is to be declared dissolved isa judicial 
and not an arbitrary discretion, 

Ordinarily the Court should direct dissolution from 
the date of any notice ‘given’ in that behalf by one 
of the partners or from the date of the plaint, and 
where the parties have been atarm’s length since 
the filing of the plaint, it should not declare that 
the partnership should stand dissolved from the date 
of the judgment MI Samsasrva AYYAR v, ey 


AYYAR 

O. KAI, r. 2—Civil Procedure Code (Act 
XIV of 1882), s 257A-~Agreement by decree-halder 
to give time for discharge of decree not certified to 
Court—Breach of contract~Huecution of decree in 
violation of agreement —Damages, suit for, matntain- 
abelity of. 
No suit lies for damages, for breach of an agree- 
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ment by a decree-holder to give time to the judg- 
ment-debtor for satisfaction of the decree where the 
agreement has not been certified to Court under 
Order XXI, rule 2, Oivil Procedure Code, and there is 
no consideration to supportit MI Sistu SseTRAMAYYA 
v. TADAPALLI SODEMMA, 7 L. W, 603; 24 M. L. T. 
16; (1918) M. W. N. 292 I6 
- O. XXI, r. 2—Esecution —Satisiaction 
of decree not certified to Court—Decree-holder pur- 
chasing property at auction sale—Purchase, validity 
of-—~-Fraud. 

During the course of an execution proceeding the 
decree was satisfied out of Court but the satisfaction 
was not certified to or brought to the notice of the 
Court, The deoree-holder brought an equity of 
redemption belonging to the judgment-debtor to sale 
and purchased it himself. The judgment-debtor 
then brought a suit for redemption in respect of 
the property without having got the sale set aside: 

Held, that the execution sale was a nullity inas- 
much as by failing to certify the satisfaction of 
the decree to the Court, the decree-holder had com- 
mitted a frand on the Court, and that, therefore, the 
judgment-debtor was entitled to redeem the pro- 
perty. O Guasr RAM v, DALEL Sinan, 50.L, J. 92 


222 
OQ. XXI, Pa Ts 0. XXII, Fa 6 — 

Execution—Decree passed against deceased defendant, 

validity of—Decree, whether can be executed, 

No Court can make a decree against a dead man, 
and a decree so made is a nullity. No question of the 
jurisdiction of the Court to make the decree arises 
in such a case. 

It is a good answer to an application for execution 
against the alleged representatives of a judgment- 
debtor to show that the judzment-debtor was dead 
at the time the decree was made, and that such a 
decree is void and incapable of execution as against 
the deceased.: A Sripat Narain Rar v. TIRBENI 
Misra, 16 A. L. J. 827 
O. XXI, rr. 17, 22—Sale in execution 

without notice to or substitution of legal representa- 

tive of deceased judgment-debtor, whether invalid 
against other judgment debtor—Sale of part of attach- 
ed properties —Proceeds sufficient to satisfy decree—~ 

Subsequent sale of other lots, validity of. 

One of several judgment-debtors died after their 
properties were duly attached in exeoution of an 
ew parte decree passed against them. The widow 
of the deceased judgment-debtor made an applica. 
tion for setting aside the ex parte decree, which was 
dismissed for default. Thereafter the decree. 
holder, without making an application to execute the 
decree against the widow of the deceased judgment- 
debtor and without serving a notice on her under 
Order XXI, rule 22, Civil Procedure Code, put up the 
attached properties to sale after due publication of 
sale processes, and they were sold to a stranger to 
the decree on two successive days. An application 
made by all the judgment-debtors including the 
widow of the deceased judgment-debtor to set aside 
the sale having been dismissed, an appeal was pre- 
ferred to the High Court by the judgment-debtors 
excepting the widow: 

Heid, (1) that as the widow of the deceased 
judgment-debtor was not a party to the gppeal, the 
mere fact that the sale might have heen capable of 
e 
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being avoided or void against the widow on account 
of the failure ofthe Court to issue a notice under 
Order XXI, rule 22, Oivil Procedure Code, could not 
affect the sale as against the other judgment- 
debtors—more especially when the appeal was pre- 
ferred only on their behalf and the widow was 
satisfied with the judgment of the lower Court, hold- 
ing that the interest of her husband was liable 
to be sold in execution of a decree according to 
which each of the judgment-debtors was liable to 
pay the whole decretal amount; 

(2) that the question whether the sale was invalid 
was res judicata between the purchasers in execution 
and the widow ofthe deceased judgment-debtor by 
reason of the decision of the Courts below, namely, that 
the interest that her late husband had in the property 
was liable to be sold in discharge of his judgment-debt 
go that it could nob be re-opened by the other 
judgment-debtors in support of their contention that 
the whole sale was invalid on account of irregularity 
in conducting it as against the widow. 

Order XXI, rule 17, Civil Procedure Code, has 
nothing to do with the invalidity of the sale made 
to a stranger who bought without notice of the fact 
that the amount realised by a previous sale of 
other lots of the property attached was more than 








sufficient to satisfy the decree in execution. C 
SURENDRA Nato SAHA v. Bona Ram Poppar 699 
O. XXI, rr. 18, 19 246 

O. XXI, r. 22 699 
Sea na O. XXI, rs 32 864 
——a—- O, XXI, rr. 32, 34—Compromise 


decree, breach of terms of —Damages, suit for, main- 

tainability of —Cause of action. 

A judgment-debtor, who does not voluntarily 
satisfy a decree, does not commit an actionable 
wrong for which the decree-holder can recover com- 
pensation by a separate suit. 

Where, therefore, the defendant, who was under an 
obligation under the terms of a compromise decree 
to endorse certain promissory notes in plaintiff's 
favour, failed to doso, with the result that the 
promissory notes became barred: 

Held, that plaintiff's remedy was to proceed in 
execution under Order XXI, rule 82 or rule 34, and 
not to seek compensation by a separate suit. IM 
Murav Karav VENA ALAGAPPA CuHettiar V. KANA- 
KASABAI Pinna, (1918) M. W. N. 333; 7 L. W. 563; 
24 M. L. T., 34 689 

. Oo. XXI, F- 34 689 

> w O. XXI, r. 35 (I)—Exrecution—Appli- 

cation for actual possession, maintainability of, after 
dismissal of execution case granting formal possession 
~ Partition suit. 

A decree-holder in a partition suit, who has been 
given formal possession of the portion of the proper- 
ties allobted to him in an execution case which was 
dismissed after the delivery of the formal possession, 
can maintain a fresh application in execution for 
actual possession of the property under sub-rule 1 of 
rule 35 of Order XXT, Civil Procedure Code. C 
Kugrra Monan KUNDU ~v. JOGENDRA UHANDRA 


KUNDU 
O. XXI, r. 57 —Altachment in ewecution 
* Sale proclamation, improper statement of value in 
~ale set aside —Attachment, whether revives, 
Where a sale is set aside for any reason other than 
- . 
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defanlt on the part of the decree-holder, the attach- 
ment, which has been obtained prior to the first sale 
being set aside, revives to support a second or subse- 
quent application for execution and no fresh attach- 
ment is necessary. In other words, once an attach- 
ment is proparly and legally obtained and the 
property attached is put to sale and the sale is 
afterwards set aside, the antecedent attachment 
revives and by reason of its revival supports a second 
application for leave to issue execution, unless the 
ground upon which the sale was set aside was 
default on the part of the decree-holder. 

Obiter diclum.— When the parties are seriously at 
issue with regard to the valuation of the property 


? offered for sale, it is the duty of the Court to go into 


the matter and determine the value in a judicial 
manner. Pat MAHABARAT Durra v, SURJA KANTA, 
3 P. L J. 310 

——— O. XXI, r. 63 494 
———— O, XXI, r. 63—Ezrecution—Attachment 

—Claim. 

Under Order XXI, rule 68, Civil Procedure Code, 
the burden is on the plaintiff to establish his 
claim, WI Rama Suenor v. HALLAGNA, 84M. L, J, 295; 
41 M. 205 703 
ae E eei 0. XXI, Fu 89 7 782 
——— O. XXI, rr. 89, 90, 9I, 92 46 
O. XXI, rr. 89, 92—Sale in execution, 

setting aside of—Deposit by judgment-debtor in irea- 

sury, whether depositin Court—‘Court’, meaning of. 

The deposit under Order XXI, rule 89, of the Civil 
Procedure Code of the purchase-money plus 5 per cent. 
compensation to the auction-purchagser, isan indulg- 
ence to the judgment-debtor. The auction-purchaser 
is entitled to the benefit of his purchase, unless the 
rule is strictly and completely complied with. Whe- 
ther or not the section has been completely complied 
with, is a question which the Court has jurisdiction to 
decide and if in the exercise of such jurisdiction, 
it comes to an erroneous conclusion, the High 
Court is not entitled to interfere with its order in 
revision ; 

A judgment-debior deposited the sum necessary 
for getting a sale set aside under Order XXI, rule 
89, in ihe treasury owing to the Civil Gomt being 
closed on that day. On the re-opening of the Court 
he applied under the above rule, stating that he 
had already deposited the money In the treasury. 
The Court refused to set aside the sale on the groufid 
that the deposit had not been made in the Civil 
Court: 

Held, that as the word ‘Court’ in Order XXI, rule 
89, means Oivil Court, the Court had jurisdiction 
to decide whether the deposit had been made in 
Court and that the order of the Court, even if it was 
erroneous, could not be interfered with in revision, 

The Code gives a right of appeal to an auction. 
purchaser againstan order setting aside a sale, as 
he is the party mainly affected by the order. A 
Faza Ras v. Manzux Anman, 16 A. L. J. 433 773 
O. XXI, r. 90 46 
a KAT, r. GO Execution—Sale—Irre. 

gularity, efect of—Sale, whether can be set aside, 

An execution sale cannot be set aside on the 
ground of irregularity under Order XXI, rule 90, 
Civil Procedure Code, if there is nothing to wargant 
the necessary or ab least reasonable inference, that the 
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inadequacy of price was the result of the irfegulartiy. 


© TAIMUDDI BEPARI v. SHRIKH LAKPAT Berari 212 
m — O. XXIL r. 9] 46 
O. XXL r. 92 46, 773 





O. XXI, r. Q3——Auction-purchaser, 
remedy of, for recovery of purchase-money, on 
failure of suit for possession—Suit for possession 
under Act XIV of 1882, dismissal of, after repeat of 
Act, effect of—Suté for purchase-money, maintain. 
ability of—Interest, rate of, proper. 

A Court-sale purchaser, whose suit for possession 
of the property putup for sale has failed, is not 
entitled to recover the purchase-money by snit, but 
can do so only by petition under Order KAT, rule 93, 
Civil Procedure Code. 

Where, however, the suit for possession was 
instifuted while Act XIV of 1882 was in force and 
was dismissed after its repeal by Act V of 1908, the 
plaintiff's right to re-payment of his purchase- 
money must be deemed to have accrued to him 
before the change in the law and the right having 
been preserved to him under the new enactment, a 
suit to enforce that right is maintainable. 

The right dates from the purchase of the pro- 





© @perty and is primarily to the property, and second. 


arily in the alternative and contingently to re- 
payment, the latter branch of it becoming enforce- 
able only on failure in respect of the former. The 
alternative and contingent right is preserved to the 
purchaser under section 6 (c) of Act X of 1897. 

A new rule of limitation must be read aubject to 
an implied exception in cases where its provisions 
would absolutely destroy the right of suit which was 
in existence when that rule came into force. 

Ina suit for recovery, by a Court-sale purchaser, 
of the purchase-money, the Court should not award 
a higher rate of interest than six per cent. up to date 
of suit. Wi TiRUMALAISAMNI NAIDU v, SUBRAMANIAM 
Cuertiar, 40 M 1009 10 
O. XXI, r. 96 608 
O. XXI, r. 96--Formal possession, effect 
~ of, against stranger to decree, 

Formal possession, the nature of which is described 
in Order XXI, rule 96, of the Civil Procedure Code, is 
no possession at all against any party whose rights 
are not affected by the decree. TasaDDUQ 
Husain v. ASGHAR HUSAIN, 21 O, C. 70 
won O, XXI rr. 100, 1O1—Dispossession 

Pom wnmoveable property - Application for restora. 

tion cf possession, dismissal of, for applicant’s failure 

to produce evidence — Order, whether under r. 101 

Suit, regular, brought more than one year after date 

of order, whether barred, 

The defendants obtained possession of the fields 
in suit in execution of a decree for foreclosure. 
Plaintiff’s predecessors applied to the executing 
Oourt complaining of their dispossession by the 
defendants and asking to be restored to possession. 
The application was dismissed as applicants failed io 
produce or summon witnesses. More than one year 
after they instituted a regular suit for possession: 

Held, that no order had been passed under Order 
XXI, rule 101, of the Civil Procedure Code which 
would be conclusive in the absence of a suit institne. 
ed within the period allowed by Article 11 ta; of the 
Limigation Act. é 

However short and summary the investigation 
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may be, an order under rule 101 of Order XXI of 
the Civil Procedure Code must be based upon the 
merits of the application, that is, an opinion on such 
facts as are before the Court as to whether the 
applicant was in possession or nob, A mere dismissal 
in default or for non-prosecntion is not an order 
under rule 101, : 
The test as to whether an order has pro 

passed under rule 10}, Order XXI, is Aa ak ai 
was an investigation and the order was passed as 
the result of the investigation, N Buimrao PATEL 








v, MARTAND, 14 N. L. R. 66 102 
O. XXII, r. 3 (2) 963 
O. XXII, r. 4 959 


— — O. XXII, rr. 4, 9—Appeal—Death of 
respondent—Legal representative not brought on 
record—Abatement of appeal—Application to set 
aside abatement—Sufficient cause — Ignorance of ap- 
pellant, si 
lt is the duty of a person who is prosecutine 

appeal to keep himself informed ot tlie’ untae 

of his adversary, and unless special reasons are 
shown why this duty has not been performed, an 
application to set aside an abatement of the appeal 
by reason of the legal representative of a deceased 
respondent not having been brought upon the 
record within the period of limitation allowed for that 
pripono should not be entertained. 

mere plea of the ignorance of the 

that a respondent had died is nota Sy ase 

for setting aside an order of abatement under 

Order XXII, rule 9 of the Civil Procedure Code 
In cases of this kind the question of sufficient 

cause should be determined with reference to the 








ve A a case. O MOHAMAD ASKARI v, LALU, 
O. XXII, ra 6 21 

s XXII, r. 9 594 

: O. XXII, r. I— Withdrawal of suit, 


leave for—Judgment, statement in, 

not raised, desirability of. 

A suit brought to recover a jote on the foot; 
that it was a kaemi jote was dismissed by tie ta 
Court as well as by the Appellate Court on the 
ground that the jote was not kaemi. The question 
whether the plaintiffs had acquired an occupane 
right was left open by the trial Court but the Appel. 
late Court, while affirming the decision of the trial 
Court, stated in its judgment that if the question of 
occupancy right bad been before it the plaintiff's suit 
would be barred by limitation: 

Held, that the question of limitation as well as of 
right of occupancy should be left open, as the einige 
might be prejudiced by the statement in the judgment 
of the lower Appellate Court in case they brought a suit 
to enforce the right of occupancy., 

Held, also, that the plaintiffs could not be N 
to withdraw the suit with liberty to bring ; rity 
suit. © AMBIKA CHARAN CHAKRAVARTY v, Sarat 
CHANDRA BASU 913 
s 0 XXHI, r. [—~Withdraual of sutt with 

oy 2 bring fresh suit, application for—- Defect 

curabie by amendment of pleadings— ; 
kaa Ka p ngs—Leave, whether 

An application for leave to withdraw a suit wi 
liberty to bring a fresh snit under Order XXI, a. 


concerning point 


“meaning as in the General Clauses 
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of the Civil Procedure Code should not be granted if 
the defect on the basis of which the leave to with- 
draw is asked for can be cured by amendment of the 
pleadings. O RAMESHWAR BAKHSH SINGH v. RASUL 











Bree, 21 O C. 66 603 
mi O, XXI SD “230 
>— O. XXIV, r. 2 638 
0. XXX, Fa 3 pn 932 

O. XXX, r. 9, applicability of --Partner- 





ship—Suit by one partner against another or 
between firms having common partners for re- 
covery of monies due on accounts, maintainability 


of. 
No suit lies as between partnéra or between firms 


- having common partners for recovery of monies 


without asking for accounts. 

Order XXX; rule 9, Civil Procedure Code, con- 
templates the possibility of suits between a firm 
and one or more of the partners therein and suits 
between firms having one or more partners in 
common, but it does not profess to laydown when 
and under what circumstances such suits would 
be entertained and itis not within the scope of the 
Civil Procedure Code to lay down any such 
proposition, Wi Laxsumanan Cuurry v. NAGAPPA 
Onetry, 34 M. L. J. 408 
O. XXXII, r. 3 (4) —~Minor— Guardian 
-ad litem, appointment of—Notice, service of, on 

natural guardian—Fraud — Negligence of guardian 

ad litem, effect of—Decree set aside on ground of 
fraud, effect of. 

Order XXXII, rule 3, clause 4, of the Civil Procedure 
Code, requires that a notice for the appointment of 
a guardian ad litem should be served upon the 
natural guardian of the minor. 

Where a guardian ad litem ofa minor defendant 
is guilty of negligence and no attempt is made by him 
to protect the interests of the minor in the suit, the 
decree obtained in the suit will not bind the minor. 

Where a decree which cannot be split up is set 
aside on the ground of fraud at the instance of one 
of several judgment-debtors, the entire decree must 
be set aside. Pat Buarro Prasan Sauv v. Raw 
CHANDRA PRASAD, 4 P. L. W. 373 


- O. XXXIII, rr. I, 3, 5— Companies, 
right of, to sue in forma pauperis-~‘Person’, meaning 
of—Huplanation to rule, scope of—Liquidator of 
Company, right of, to appear for Company, though 
~ personally not a pauper—Cammission, payment of, 

to liquidator, whether disqualification. i 

Order XXXIII of the Civil ‘Procedure Code 
applies to suits by Companies and Nidhis and the 
latter can take advantage of its provisions if they 
are paupers. 

The word ‘person’ in the Order has the same 
Act unless 
there is something repugnant in the subject or 








‘context and includes any Company or Association or 


body of individuals, whether incorporated or not. 

The explanation to rule 1 of the Order simply 
allows deduction of the value of wearing apparel 
where the applicant has such apparel. It cannot be 
construed to mean that only persons who, in law, 
Can possess wearing apparel, can sue as paupers. 

Under rule 3 of the Order, the liquidator can 
fulfil all the obligations of a pauper petitioner 


` requirede under the» Order and gan appear. for the 


e - 
i 


~ 
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Company and present the petition in person. . 
-The real question for the purpose of Order 

XXXIII being who is the actual plaintiff and 
whether he is a pauper within the meaning of the 


‘explanation to rule 1 of the Order, a liquidator can 


act for a pauper Company though heis not personally 
a pauper, | 
The payment of commission to the liquidator does 
not make him a person interested in the subject- 
matter of the suit within the meaning of Order 
XXXIII, rule 5, Civil Procedure Code. The provision 
only applies to agreements between a pauper and a 
third person with reference fo the subject-matter of 
the suit. IM PERUMAL Kounpan v. VENKATASAMI 
NAYUDU, 3+ M. T. J. 421; 41 M. 624 I 
O. XXXIII, r. 5 (d), scope of— 
Puuperism, enquiry into —Jurisdiction to determine 
doubtful questions of law—Limitation, decision on 
question of, legality of. 
Order XXXIII, rule 6 (d), Civil Procedure Code, 





‘applies only to cases where the allegations of the 


petitioner do not show acause of action and it 
precludes an elaborate enquiry into doubtful and 
complicated questions of law during the enquiry e 
into pauperism. 

A question of imitation cannot be determined at 
the stage contemplated by Order XXXITT, rule 5, 
especially if its decision depends on the taking of 
evidence. GOVINDASAMI Pintar v. MUNICIPAL 


Qouncin, KUMBAKONAN, 34 M. L. J. 899; 41 M. 620 95 


a Oa XXXIV; P. [-— Redemption suit— 
Suit withdrawn as against one of several morigagees 
—Maintainability, of suit. 

Where in a redemption suit the plaintiff with- 
draws his claim as against one of the mortgagees, the 
suit should be dismissed for non-joinder of necessary 
parties, Pat Davr PATAK v. Timar SINGH, 4 P. 
L, W. 391 650 
— O. XXXIV, r. 5 (2) 76 
akih ee 0. XXXIV, r- 5, subd-r., 2 657 


O. XXXVIII, r. 5, Appendix F, 
Form 6, Sch. H, para. [6—Surety bond 
jor property sought to be attached before judgment— 
Suit referred to arbitration—Decree in terms of 
award—Surety, iadility of. 

When a suit is referred to arbitration and the 
Court pronounces judgment for the, amount of the 
award, the amount is “adjudged” by the Court, — 

A surety gave” security under Order XXXVIII, 
rule 5 of the Civil Procedure Code for the value of 
the property sought to be attached before judgment. 
The suit was referred to arbitration anda decree 
having been made in the terms of the award, it was 
songht to be executed against the surety: 

Held, thatthe reference to arbitration was an 
ordinary incident in the suit and the amount award- 
ed was in a judgment against the defendant and 
was one for which the surety was liable. $S UMER- 
MAL JANIMAL v. FIRM oF BHosras-Hassomat, 1J 8. L, 
R. 122 42 


mmm Os XL, r. I—Mortgage decree—Execu- 
tion—-Receiver, appointment of — Objection ty 
person not party to ‘suit, rejection of-— Appeal, 
whether lies—Revision— High Court, power of in» 
terference of. . 








. 
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A Receiver was appointed in execution of a mort- 
gage decree. The petitioner who was not a party 
to the suit objected to the Receiver taking posses- 
sion of the property onthe ground that his father 
had taken a lease of the property and thathe was 
entitled to retain possession, because although the 
lease was subsequent to the mortgage, yet he had 
paid off debts and other charges prior to the decree 
in the suit under which the sale had been held, and 
that he was entitled to retain possession of the 
property as holder of prior charges. The objection 
was overruled, on the ground that the lease had no 
existence inthe eye of the law having been made 
during the pendency of the mortgage suit. The 
ohjector appealed to the High Court and also filed 
an application for revision: 

Held, that the objector, not having been a party 
to the suit, had no right of appealto the High 
Court. 

Held, in revision, however, that the lower Courts 
order overruling the objection, must bo set aside, 
(a) because the objector not being a party to the 
execution proceedings was not bound by the order 
appointing the Receiver and the lower Court had, 
therefore, no jurisdiction to overrule his objection 
unless it was satisfied that the claim was not made 
bona fide or was made really on behalf of one of the 
parties to the case, and ib) because the lower Court 
had not dealt at all with the claim that the objector 
was entitled to a prior charge. Pat INDERDEO 
NARAIN SINGH v. GOURI SHANKER, (1918) Pat. 138; 4 
P. L. W. 414 177 
O. XL, r. I— Receiver, appointment of, 

principles followed in—‘Just and convenient’, effect 

of the substitution of the words, in new Code—Dis- 

. cretion of Court in appointing Receiver—Appellate 

Court, interference by. 

The intention of the Legislature in substituting the 
words “just and convenient” in place of the phrase 
“necessary for the realization, preservation, or better 
custody or management, of any property moveable 
or immoveable the subject of a suit or attachment,” 
in Order XL, rule 1, of the new Civil Procedure Code, 
was to bring the law in India into conformity with 
thatin England. 

The power of appointing a Receiver should be 
exercised in India in accordance with principles 
already settled by the Court of Chancery in England, 
subject to such modifications as conditions peculiar 
to India may suggest, 

These principles are the preservation of the estate 
pending litigation on a consideration of the merits 
of the conflicting titles, the risk to the tenants and 
other circumstances of the case. The Court, 
however, is always reluctant to dispossess a party in 
actual possession under a prima facte title. 

An order directing a Receiver to manage a part- 
nership business where all the partners are not 
parties to the suit is ultra vires. 

A Court of Appeal, though slow to interfere with 
the discretion of the lower Court in the appointment 
of a Receiver, would interfere if satisfied that that 
discretion has not been exercised in accordance 
with settled principles of law. 

It would be mischievous to appoint a Receiver as a 
matter of course without regard to the principles 
governing such appointments, 
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The appointment of a Receiver ig unnecessary 
where there is no allegation of any act of waste or 
mismanagement but on the contrary there are 
partners in the estate other than the litigating 
parties who are interested in seeing that the pro. 
perty is kept safe and regular accounts are kept of 
the business. S MIKANBAI v, DASSIMAL GANGARAM 
11 8. L, R. 115 24 
; 0. XLI, rr. 5, G—Appeal—Stay of 
execution, application for, pending disposal of appeal 

ites of sale—Powers of Appellate Court-—Jurisdic. 

ion, 

An Appellate Court has power, on an origina] 
petition presented to it, to direct stay of salo of 
immoveable proporty in execution of the decree 
under appeal before it. The inherent powers of the 
Appellate Court recognised by Order XLI, rule 5 
Civil Procedure Code, are not cut GUN or 
limited by the special and exceptional power con- 
ferred on the executing Court by Order XLI, rule 6 

LAKSHMANAN CHETTY v. PALANIAPPA ‘Cuerry, 
34 M. L. J. 470; 7 L. W. 612; 24 M. L. T. 18, (1918) 
M. W. N. £02 ° 30 
O. XLI, r. 22 —Cross-objections, failure 
to file—Respondent, right of, to support decree. 

A party who is content to accept the lower Court's 
decision can resist an appeal from that decision on 
the ground thet the decree errs in fayour of the 
appellant. In such a case the respondent, not having 
appealed nor filed cross-objections, cannot ask that 
the decree should be altered in his favour, but he is 
entitled to urge that if he can show that the decree 
errs in favour of the appellant it should not be 
disturbed. P MOHAMMAD ALI v, PARMANAND, 48 P 
W. R. 1918 232 
O. XLI, r. 23 290, 552 
weno O. XLI, rr. 23, 27—Appellate Court 

power of—Lower Court refusing to record evidence 

Remand, order of, validity of — Procedure, 

Where an Appellate Court considers that certain 
evidence refused to be recorded by the lower Court 
ought to have been recorded, it has no power to 
remand the suit for re-hearing ab initio under Order 
XLI, rule 23, Civil Procedure Code, but can direct 
any additional evidence to be recorded, under Order 
XLI, rule 27. QO Frpa ABBAS v, RAHIM BAKHSH, 5 




















0, L. J, 139 832 
O. XLI, r. 27 
O. XLHI, r. 1 (a) E 
O. XLIII r. 1 (d) 690 
———— O. XLII r. Ij) 701 





oO. XLIV, r. [—Appeal in forma 
pauperis— Application rejected—Applicant, whether 
entitled to pay Court-fee on appeal. 

An application under Order XLV, rule J, of the 
Civil Procedure Code, asking for leave to appeal in 
forma pauperis was rejected under the proviso to the 
rule. The applicant then filed a petition praying 
that he might be permitted to pay Court-fees on his 
memorandum of appeal. The petition was rejected 
en the ground thatthe appeal had already beon 
aw 

Heid, (1) that what was rejected under the i 
to Order XLIV, rule}, was the application ce 
mission to appeal in forma pauperis, and’ that the 
memorandum of appeal was still’before the Court ; 


4 
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(2) that the Court refused to exercise its jurisdic- 
tion in not allowing the Court-feesto be paid on the 
memorandum of appeal. A MUHAMMAD FARZAND 








ALI V RAHAT ADI, 16 A. L. J, 3803 29 
ä V.r.4 551 

O. XLVI, r. 2 I3 

~ Appendix F, Form 6 429 
— n SCh. I, paras. 1,3 321I 


WETA emma 
4 





— paras. 14, I5—Arbitration 
— Award by some out of several arbitrators, validity 
of. 

The parties to a dispute referred it to six arbitrators 
agreeing that the verdict should be, if necessary, the 


verdict of the majority. The arbitrators recorded 


- the evidence of the parties, but no decision was 
` arrived at. 


Thereupon two of the arbitrators with- 
drew, and the remaining arbitrators, after notice to 


the defendants but in their absence, recorded afresh ' 


the evidence offered by the plaintiffs and gave an 
award: 

Held, that the award, being based upon fresh 
proceedings and fresh evidence taken by four out 
of six arbitrators, was invalid and illegal. 
Kaur CHARAN PANDE v, Geet Natu Misra, 16 A. L. 


J. 307 34 
—— ne paras. I4, I5, 2I— 
Arbitration, reference to, out of Couri—Revocation 
of submission by guardian of minor—Award binding 
minor, validity of—Absence of guardian in proceed- 
ings before arbitrators, effect of—Arbitrators, duty of 
` Misconduct, 

. The principles of Order XXXII, rule 11, Civil 
Procedure Code, apply to references to arbitration 
made out of Court. 

Where the guardian of a minor, on whose 
behalf a reference was made to arbitration, has 
been grossly negligent or has acted fraudulently 
in conducting the proceedings before the arbitrators, 
it is open to the minor to impeach the award by 
through a guardian or when he 





attains majority. 

The Court may also refuse to file the award on 
objection taken on behalf of the. minor. 

Where a reference on behalf of the minor is 
revoked by the guardian and the arbitrators never- 
theless proceed with the reference, itis the duty 
of the guardian to watch the proceedings on the 
minor’s behalf, and any award passed binding the 
minor without his being duly represented is liable 
to be vacated at his instance. It is the duty of 
the arbitrators “to see that the minor is properly 
represented, 

Per Abdur Rahim, J—An award cannot be said to 
be ipso facto invalid because ib is not shown to be 
advantageous or beneficial to the minor. 

An award that is invalid under the law governing 
minors, as where it is passed on a reference out of 
Court without the minor being duly represented, 
comes within the expression ‘or otherwise invalid’ in 
paragraph 15 (6) of Schedule IT, Civil Proceduce Code, 
andthe Court can, for that reason, set aside the 
award. 


. There is no distinction between void and voidable 


awards so far as paragraph 15 of Schedule II, Civil 


Procedure Code, is concerned. The rule itself states 


the circumstances under which an award becomes 
7 m s 
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void in cases dealt with in paragraph l4, suggesting 
that awards which can be set aside under rule 15 are 
not to be treated as void awards. , 

The words ‘or otherwise invalid’ in paragraph 15 (c) 
of Schedule II, Civil Procedure Code, are not 
ejusdem generis with the other cases mentioned 
in the clause, but are meant to include all cases 
of invalidity on grounds other than those men- 
tioned. 2 

Per Oldfield, J.— Under paragraph 21 (1), Schedule 
IT, Civil Procedure Code, the Court must be satisfied 
that the matter has been referred to arbitration 
and must, therefore, enquire into the validity of 
the reference, In such enquiry the question of 
denefit to the minor can be raised, 

An award passed on a reference out of Court 
binding a minor who was not in fact represented 
in proceedings before the arbitrators, should be set 
aside under paragraph 15 (1) of the Schedule as for 
the arbitrator’s misconduct, 

An arbitrator fails in his duty and is guilty 
of misconduct if he does not secure for sach 
party an opportunity to present his case, and he 


should even go beyond strict legal requirements 
to do so. 


Anarbitrator should refrain from passing an 
award, so longas heis deprived of the power to 
passa just one, and should either adjourn the 
proceédings in case a change'‘in the representation 
uf the minor is probable, or, if one is not probable 
either generally or within the time, if any, fixed 
for the award he should refuse to act. WI Laxusu- 
MINARAYANA TANTRI v. RAMACHANDRA TANTRI, 24 M, 
L. J. 71; 23 M. L. T. 89 763 


m n SCh.I, para. I4 (C), scope of— 
Arbitration, reference to— Award, erroneous view of 
lawin-—-Court, whether can set aside award—Refer- 
ence as to right to succession of Hindu alleged to be 
congenitally blind—Award giving life-interest, legal" 
ity of, 

An award cannot be set aside under clause (c) of 
paragraph 14 of Schedule II, Civil Procedure Code, 
on the ground thatthe arbitrators have given an 
erroneous decision on a point of law. 

Clause (c) of paragraph 14, of Schedule II, Civil 
Procedure Code, should be confined to cases like those 
where the arbitrator perversely and manifestly 
misapplies a rule of succession or applies to the 
parties arule by which they are not bound. Where 
the arbitrator has applied his mind honestly and 
has arrived aba decision to the best of his ability, 
the fact that the Judge might take a different view 
is not a ground for holding thatthe award is illegal 
on its face. 

Where a reference was made to arbitrators as to 


‘the right of inheritance of the plaintiff who was 


alleged by defendants to be congenitally blind, and 
the arbitrators awarded to plaintiff a life-interest 
ina fourth share in the properties subject to its 
becoming an absolute interestin case the plaintiff 
married; 

Heid, that the award was not liable to be set aside 
under paragraph 14 (c) of Schedule II, Civil Pro- 
cedure Oode, MADEPALLI VENKATASAMI V. MADE- 
PALLI SURAMMA, 34.M. L, J. 323; 24 M, L. T.60 644 


` | 
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mama mara SCH. II, para. 16 429 
paras. 17, 20, 21, scope 
and applicability of—Application to file award made 
before delivery of award-—Order, whether appealable 


i “Ema 





—Matertal irregularity in proceedings of arbitrators - 


— Revision, 

Paragraph 20 of Schedule IL of the Civil Pro- 
cedure Code prescribes the procedure to be followed 
in respect of an application for filing an award which 
has already been made without the intervention of 
the Court, and does not apply to a case where up to 
the date of filing of the application- the arbitrators 
have not made their award. 

Where, therefore, the parties to a dispute entered 
into an agreement to refer it to arbitration and 
after the commencement of proceedings by the arbi- 
trators but before the delivery of any award, the 
plaintiff made an application under paragraphs 17, 20 
and 21 of the Second Schedule to the Civil Procedure 
Code, whereupon the Court made an order direct. 
ing the award to be filed in Court: 

Held, that the order was not one under para- 
graphs 20 and 21 and was not, therefore, appealable. 

A revision Hes against a decree based upon an 
arbitration award on the ground of material irregu- 
larity, but that material irregularity must have refer- 
ence to the proceedings of the lower Court and not 
to those of the arbitrators. P Arran Din v. BAD- 
sHAH Becam, 90 P. W. R. 1918 647 

— paras. 20, 2i 647 

—— para. 20—Arbitration--Dis- 

pute about partition of joint property—Private 

reference to arbitration— Award . settling shares of 

parties-- Application to file award in Court, whether 
maintainable. 

Anaward which does not partition agricultural 
land but merely settles the shares of the parties 
therein, may be filed in Court; 

Where, therefore, a dispute relating to the partition 
of joint property including agricultural land, was 
privately referred to arbitration and one of the 
parties applied under paragraph 20 of the second 
Schedule of the Civil Procedure Code for the filing of 
the award in Court: 

Held, that inasmuch as the award did not actually 
partition the agricultural land, there could be no 
objection to the filing ofthe award. P Jovinp Lan 
y. Moni Laz, 81 P. W. R. 1918 166 


rere. anana 














para. 21 647, 763 

Sch. HI, para. I I —Sale-deed, ewecut- 
ed but not registered—t('ollector, permission granted 
by, bejore registration, validity of. 

Plaintiff sued for possession of property under a 
sale-deed executed during the pendency of an 
attachment when the execution proceedings were 
before the Collector, who accorded his sanction to 
the sale after the execution bat before the registra- 
tion of the sale-deed: 

Held, that permission having been granted while 
the sale was complete for want of registration, the 
sale was not void. N Parwarraov. Ramsi 240 


Company — Liquidation — Question decided by 
liquidating Cowrt, whether can be re-opened by regu- 
lar guit. ' 

The Legislature never intended that matters should 
be decided twice over, once by the liquidating Court 
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and then again by the regular Courts. Therefore, 
a question which has once been settled by the 
liquidating Court, cannot be re-opened by a regular 
suit, P Kisaen Das v. OFFICIAL LIGUIDATOR, DOARA 
Bank, Lro., 40 P. R. 1918; 60 P. W. R, 1918 
Compromise, whether binding on person not 
party to it~ Execution— Sale set aside on compromise 
between auction-purchaser and mortgagee—Surplus 
sale-proceeds taken away by judgment-debtor, whether 
liable to be refunded by order of Court on compromise 
—Appeal—Revision, 
No one can be bound by a compromise to which 
he is not a party. 
After the sale of a raiyati holding in execution of a 


- rent-decree, the mortgagee of the holding, who in 


execution of his mortgage-decree had purchased the 
holding, applied to have the sale set aside under the 
provisions of Order XXI, rule 90 of the Civil Procedure 
Code, A compromise was effected between him 
and the auction-purchaser of the holding and was 
given effect to by an order of the Court which was as 
follows :— 

“The application for setting aside the sale is 
granted in terms of the solenamah and the sale is set 
aside. The jadgment-debtors will deposit the surplus 
sale-proceeds taken by them at once for payment to 

he petitioner”: 

Held, that the order relating to the refund of the 
surplus sale-proceeds was not binding on the judg- 
ment-debtors who wore no party to the compromise 
and was not capable of execution as against them, that- 
there was no jurisdiction to make the order in the 
first instance aud there was no jurisdiction to enforce 
it. 
| Held, also, that no appeal lay to the High Court 
on behalf of the judgment-debtors but the matter 
was one for revision by the High Court. © ABDUL 
KARIM v, MeHERUNES?A 33 


Construction of document — Grant, 
deed of, interpretation of—Under-proprietary rights, 
whether conferred — Perpetual lease. 

Where a deed of grant, which was executed by the 
superior proprietors of a village and wound up with 
a declaration that it had been drawn up asa deed of 
perpetual lease, put the grantee in possession of a 
specified share in the village and of all rights 
attaching thereto; declared expressly that the grant 
madeto him was for generation after generation, 
provided that the grantee as lessee was to deposit a 
certain amount of money per yearin the Government 
Treasury for malguzart and in addition to pay the 
lessors another sum per year by way of malikang; 
stipulated that the grantors were to have mutation 
made in favour of the grantee by setting his name 
recorded in khana milkiat; and gave the lessee the 
powers of distraint, of suing for arrears of rents and 
of ejecting tenants: 

Held, that the deed conferred upon the grantee 
rights ofa perpetual lessee and not of an under- 
proprietor. 

In construing a deed the terms of which appear to 
be clear enough and which purports to be nothing 
more thana deed of lease, it is not permissible to 
attribute to the lessor an intention to confer rights 
of transfer unless there are express words $o that 
effect or unless such an intention is necegsarily 
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implied in the language of the grant, O KALKA 
BINGH v. Suras BALI Lat, 6 0.1. J.&0 208 
—Sale-deed, whether can be treated as deed of 

" gift on failure of consideration. 

“Where a deed purporting to be a deed of sale 
fails for want of consideration, it is not open to the 
Court, in the absence of any indicationin the deed 
itself, to treat it as a deed of gift. 

“A deed must be construed by what appears within 
the four corners of the document itself and the 
Court cannot go outside the deed for the purpose of 
showing the intention of the maker. Pat Cuvutnar 
v Bata Buksen SETH, 8 P, L. W. 206; (1917) ae 30 





-= — Sale or mortgage — Consideration, non payment 

. of, effect of. 

, Where a document isin the form ofan outright 
sale, the executant is precluded from showing that 
it isin fact a morigage but he is entitled to show 
that the consideration has not been paid, and he is 
entitled to retain possession until the consideration 
is paid L B Harpu{ Sinan v. Ma. Po Hru 931 
-~———»— “Op to” or “Until” a certain day, meanin 

of B 
Contempt of Court— High Court, power of, 

‘to punish summarily for contempt-—-Advertisement 

for demonstration against Judge, whether contempt 

Apology, effect of. 

. Per Peacock, C. J.—An advertisement published in 
amnowspaper for a demonstration against a Judge for 
acts done in Court may be a contempt of Court as 
well as defamation, although it cannot be said that 
in every -case a demonstration got up in order to 
obtain an expression of public opinion concerning the 
acts of a Judge would be a contempt. 

If anonymous letters are sent to the press con- 
taining false statements, the press is responsible for 
them if the name of the author is not given up. 

To say that a sentence is “cruel” maybe a con- 
tempt of Court, though it would be no contempt if the 
remark is merely that the sentence is a severe 
one. f 

‘Per Macpherson, J.—The High Court has power to 
proceed by way of contempt even when the contempt 
is not committed in Court or during the pendency of 
a'suit, 

Per Curiam.—The fact of his making an apology 
-does not entitle the person charged with contempt of 
Court to his discharge as a matter of right. © 
In the matter of BANKS AND Fenwick, 26 0. L, J. 401; 
19 Cr, L. J. 449 113 
<me —, what constitutes--High Court, power of, to 

punish contempt summarily when committed out of 

Court—Printer and publisher of newspaper, lability 

‘of, for conlenvpt—Dtrectors of limited tampang carry- 

ing on neuspaper, Liability of, fer contempt— Civil 

and criminal contempt, distinction between-—Con- 
struction of writings alleged to be contempt of 

Court—Secondary evidence of returns in custody 

of Registrar of Joint Stock Companies, whether ad- 

missible. 

Per Sanderson, C. J, and Mookerjee, J,— In deciding 
whether an article published in a newspaper is or is 





* not a contempt of Court, the question is not whether 


the article m fact obstructed or interfered with the 
dye courto of justice*but whether it is “calculated” 
eae” 
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to obstruct and interfere with the due course of. 
justice, : 

An allegation against a litigant that he is attempt- 
ing to get a Bench constituted in such a way as 
would in his opinion give him a favourable decision, 
is calculated to obstruct or interfere with the course 
of justice and is,” therefore, a contempt 

Per Curiam~—The High Courts in India are 
superior Courts of Record. The offence of contempt 
of Court and the powers of the High Court to punish 
it are the same in India as in the superior Courts in 
England and the High Court has power to punish 
summarily a contempt of Court committed by the 
publication of a libel on the Court or on the Judges 
when the Court is not sitting. 

The printer and publisher of a newepaper is liable 
for contempt even though he was not aware of the 
subject constituting such contempt. 

The jurisdiction which the Court has in respect of | 
a contempt of Court should be exercised with great 
care and should only be exercised when the case is 
beyond all reasonable doubt, and this should 
especially be the case when the proceedings are at 
the instance of the Court itself. 


Per Woodroffe, J.—In contempt cases the Court @ 


does not seek to vindicate any personal interest of 
the Judges but the general administration of justice, 
which is a public concern. Froceedings for contempt 
by scandalising the Court are not obsolete. 

Ail proceedings, whether in respect of civil or 
criminal contempts, are of a criminal nature when 
their object is to punish by fine or imprisonment, 
Bat it does not follow that the procedure in such 
cases is inallrespects the same as inan ordinary 
criminal case. In fact both the offence of contempt 
as also the jurisdiction and procedure under which it 
is tried are sui generis. Thereis but one rule of 
evidence which in India applies both to civil and 
criminal trials, and that is contained in the definition 
of “proved” and “disproved” in section 8 of the 
Evidence Act. 

One cannot escape either contempt or libel merely 
by relying upon a rumour. 

It is a contempt of Court to prejudice or attempt 
to prejudice a litigant before it and to interfere with 
the course of justice. 

The question whether persons in the position of 
directors of a company carrying on a newspaper gre 
responsible for contemptuons articles published in 
the paper must depend npon the facts of each case, 

Per Mookerjee, J.—In ascertaining the true meaning 
of articles published in a newspaper and alleged to 
be contemptuous, the obvious course to pursue is to 
read the offending articlesas they stand and to 
attach to the words used their natural meaning 
without the assistance of a laborious commentary, 
The meaning and intent are to be determined by a 
fair interpretation of the language used and by a 
consideration of the general tone of the wiiting, 
Disclaimer on the part of the publisher as to inten. 
tional disrespect to the Court is not a sufficient 
defence wheh the purpose and meaning of the 
writing is obviourly of a contrary import. No doubt 
if the langurge is fairly capable of an innocent 
interpretation, the Court will not read into it a 
sinister import. Lut if the intent is fairly Clear, 
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be succgssfully avoided by the use of a transparent 
artifice. | 

Contempt by a speech or writing may be by 
.scandalising the Court itself or by abusing parties 
to an action or by prejudicing mankind in favour of 
or against a party before the cause is heard. 

A criminal contempt is conduct that is directed 
against the dignity and authority of the Court. A 
civil contempt, on the other hand, is failure to do 
something ordered to be done by a Court in a civil 
action for the benefit of the opposing party therein. 
Consequently in the case of a criminal contempt as 
the primary purpose is the vindication of the public 
authority by the punishment of an act committed 
against the majesty of the law the proceeding con- 
forms as nearly as possible to proceedings in crimi- 
nal cases. Inthe case ofa civil contempt the pro- 
ceeding in its Initial stages af least may be deemed 
as instituted at the instance of a party andthus to 
possess a civil character. But here also refusal to 
obey the order of the Court may render ib necessary 
for the Court to adopt punitive measures against 
the persons who have defied its authority; at that 
stage at least the proceedings may assume a criminal 
character. f , 

A proceeding to punish for contempt has the 
essential qualities of a criminal proceeding, whether 
the proceeding is initiated primarily to vindicate the 
Court’s authority or solely as a coercive or remedial 
measure to enforce the rights of the litigants or for 
both these purposes combined. 

Supplementary evidence cannot be given so as 
to prejudice the position of an accused. 

It cannot be held as a matter of law that the 
directors of a limited company which owns a 
newspaper are liable to be committed for contempt of 
Court on account of a libel published in the paper. 

Per Woodroffe and Mookerjee, JJ~—-Secondary evi- 
dence of the returns filed with and in tbe custody of 
the Registrar of Joint Stock Companies is admissible, 
as such returns constitute public records of private 
documents within the moaning of section 74 (2) of the 
Evidence Act. 

The term “record” includes a collection of docu- 
ments. 

A Division Bench (Mookerjee and Cuming, JJ.) 
held in an appeal that the Calcutta Improvement 
Trost had no power under the Calcutta Improvement 
Act to acquire land compulsorily for the purpose of 
recoupment, In three other cases Greaves, J, sitting 
on the Original Side, decided that the Trust had such 
power. When the appeals from Mr. Justice Greaves 
were about to be heard by the High Court hearing 
appeals from the Original Side, the following two 
articles were published in the “Amrita Bazar Patrika” 
newspaper in its issnes of the 18th and 22nd May 
1917, respectively: 

“There isa mischievous rumour afloat, which should 
be contradicted. Itis stated that a vigorous attempt 
is being made to get upa Bench to consider the 
appeal on the judgment of Mr. Justice Greaves in 
connection with the acquisition of surplus land by 
the Calcutta Improvement Trust according to some- 
body’s choice. We do not believe that it is possible 
for any one, far less the Chairman of the Trust, to 
sec@re a Bench after his own heart as a counterpoise 
to the Mockerjee and Cuming Bench, Wo are sure 
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the interest of every ratepayer is safe in the hands 
of the Hon’ble Judges, and we do not think that any 
Official of the Trust can go so far,” 


“Something like consternation prevails on account 
of the proposed new constitution of the Appellate 
Bench of the Calcutta High Court before which 
appoals against the awards of the Improvement Trust 
are to be heard. Itis known to the reader how this 
Bench was originally composed of Sir Asutosh 
Mockerjee and the Hon’ble Justice Cuming, and how 
latterly it has come to be presided over by the 
Hon'ble the Chief Justice and Mr. Justice Woodroffe, 
Rumour has it that for purposes of hearing Improve- 
ment Trust appeals the Bench is going to be streng- 
thened by the appointment of Mr. Justice Chitty. 
Now what neither the public nor ourselves can under- 
stand is this special arrangement for such a Special 
Bench. If it is contended that two Hon'ble Judges 
of the highest Court in the land are not competent 
to decide in appeal cases in which the Improvement 
Trust is coneerned, a contention, however, which we 
do not believe the Chief Justice will care to advance, 
why should there be a Special Bench of three and not 
a Full Bench of five, on which at Jeast two Tndian 
Judges could find seats? As a matter of fact, as 
landowners in Calcutta are mostly Indians, and as 
Indian. Judges are likely to know more of conditions, 
practices, ete., prevailing here, it is but meet that the 
Appellate Bench in the present circumstances should 
be so composed as to associate Indian Judges with 
their European colleagues. The withdrawal of Sir 
Asutosh has given rise torather unsavoury impres- 
sions in the public mind, since this proposed arrange- 
ment is to follow close upon the heels of his judg- 
ment in the case of Trustees for the Improvement of 
Calcutta v, Chandra Kanta Ghosh, (86 Ind. Cas 749: 24 
C. L. J. 246; 440. 219;-21'0. W. N. 8). Be that as it 
may, we have perfect faith in the present Chief Jus- 
tice and believe that as soot as Sir Lancelot Sanderson 
understands the public feeling in the matter, his 
Lordship will either form a Full Bench or at least 
associate an experienced Indian Judge with himself 
for the hearing of Improvement Trust appeals: ” 

Held, (1) thatthe articles might legitimately be 
read together to determine their scope and purpose, 
even though they were proved not tohave been 
written by the same person; 

(2) that the articles were calculated to bring the 
Court and the Chief Justice who was responsible for 
its administration into contempt, and not only to 
destroy confidence in the Court but also to under- 
mine and impair its authority and that as such they 
constituted a contempt of Court. © Amerta Bazar 
PATRIKA, In the matter of, 21 O. W. N. 1161; 260. L. 
J. 459; 45 C. 169; I9 Or, L. J. 580 338 


Contract Act (IX of 1872), S. 2—‘Pro. 
misee, meaning of, 

Prima facie the word ‘promisee’ in section 2 of the 
Contract Act means, in reference to bonds, a person 
in whose favour the document is executed. M 
ANKALAMMA V. BELLAM Cuencaarya, 7 L, W. 291; 34 
M. L. J. 815; 23 M. L. T. 215; 41 M. 687 419 
— S. I 5—Coercion—Refusal to convey equity 
of redemption except on certain terms, 

A mortgagee, who refuses to reconyty the mort- 
gaged property to the mortgagor except én certain 
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terms, cannot be said to be unlawfully detaining or 
threatening to detain any property within the mean- 
ing of section i5 of the Contract Act. © BENGAL 
STONE Company, LTD. v. JOSEPH Isaac JOSEPH HYAM, 
27 0. L. J. 78 738 
Ss. 16, 74—Undue influence—Penalty— 

Interest, high rate of, whether ailowable, 

Without any evidence of undue influence exercised 
or unfair means adopted by the lender, arate of 
interest agreed to by the borrower cannot be dis- 
allowed as being penal unless itis so high as to 
shock the conscience of the Court. © Kası Nata 
Mitra v. BHIKAN UHARAN MAITY 
———— S, 23, applicability of, to voidable contract 

—C. P. Tenancy Act (XI of 1898), s. 70—Tenancy 

land sold as khudkasht—Registration contrary to 

law—-Dispossession of vendee by landlord—Misrepre- 
sentalion, dumages for, suit for, maintainability of. 

Plaintiffs purchased under a registered salo-deed 
from the defendant 4-pies share in a village and 
34-66 acres of land, which was described as his 
khudkasht. The land being the tenancy land of the 
defendant’s predecessor-in-interest could not be 
transferred withont the consent of the landlord, who 
dispossessed the plaintiff by an order of the Revenue 
Oficer under section 71 of the Central Provinces 
Tenancy Act. The plaintiffs filed the present suit 
for compensation for breach of the covenant in the 
sale-deed which described the land as khudxasht. It 
was contended on behalf of the defendant that, the 
registration of the sale-deed being contrary to the 
provisions of section 70 of the Central Provinces 
Tenancy’ Act, che agrcement was unlawful under 
section 23 of the Contract Act, as it had the effect 
of defeating the provisions of the law, and no 
damages could be claimed in respect of such an 
agreement: 

Held, (1) that 8 transfer of occupancy and ordinary 
tenant rights being voidable and not absolutely void, it 
could not be held to be unlawful within the meaning 
of section 23 of the Contract Act; 

(2) that even if the registration of the instru- 
ment was contrary to law, this did not affect the 
question of damages to which the plaintiffs were 
entitled for breach of the covenant in the sale-deed. 

Where a vendor sells land as belonging to him and 
it turns out that his title was defective, he is liable 
to damages for breach of agreement, whether the 
vendee knows of the defect in the title or not. The 
vyendee is entitled to rely upon the covenant con- 
tained in the deed and is not bound to exercise dne 





diligence in discovering the facts. Mere knowledge 


or suspicion regarding the defect in title does not 
prevent an express or implied covenant from operat- 
ing. Itisonly when there is a contract to the 
contrary that the implied covenant does not apply. 
N SHALIGRAM SADAsHEO PANDE v, NARAIN 
— §. 23—Public policy - Agreement to serve 
creditor till debt paid off, whether slavery bond—~ 
Money paid under agreement against public policy, 
whether can be recovered. 
The plaintiff advanced asum for marriage expen- 
sesto two brothers on their executing a bond, by 





* which they agreed in consideration of the sum 


advanced that one of them should always work for 
the plaittiff. It waf further stipulated in the bond 
e 
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that interest at the rate of 2} per cent. per mensem 
that would accrue on the principal was not to be 
paid in cash but was to be liquidated by the 
services of the one or the other of the two brothers 
whom the plaintiff undertook to feed but not to 
clothe: 

Held, that it was doubtful whether the agreement 
was opposed to public policy asa slavery bond as 
under its terms while one brother was working for 
the plaintiff it would be possible for the other 
brother to earn money elsewhere and in course of 
time to pay off the principal debt. 

A suit is maintainable for the recovery of a sum of 
money actually advanced pursuant to an agreement 
which is opposed to public policy. © ANANDIRAM 
MANDAL v. Goza KACHORI, 270, L. J. 459 965 
—— —— $8. 23, 24 — Public policy—Compounding 

felony ~ Unlawful consideration-—Specifie performance 

of agreement to sell land. 

The plaintiff sued for specific performance of a con- 
tract by which the hasband of the defendant agreed 
to convey to her certain land for a consideration of 
Rs. 150. Annesed to the contract was a term that, in 
the event of a criminal prosecution for criminal 
breach of trust instituted by the plaintiff against the 
said intending vendor not being withdrawn, the con- 
tract was not to be enforced. 

Held, (1) that if the concluding term of the 
contract had been complied with or could be com- 
plied with, then part of the consideration was void 
on the ground of being opposed to public policy; 


(2) that if the term could not be complied with, 
then the whole contract became unenforceable for 
failure of an essential condition and that in either 
view the suit must be dismissed, 

No one can contract on the footing of part of the 
consideration being the compounding of a felony. B 








BANI RAMCHANDRA SALVI V. JAYAWANTI GOVIND 
PANDIT, 20 Bom. L. R. 331 

am SS, 727 

S. 38 638 

—— — S. 43, applicability of 732 

- SS. 62, 63, 73—Contract—Novation— 


Debt, agreement for payment of, at new place—Cause 

of action—Jurisdiction—Money due on accounts— 

Interest, claim for, as damages, in absence of agree- 

ment, legality of. e 

Plaintiff and 2nd defendant were partners, First 
defendant received Rs. 2,500 as an advance from 
2nd defendant, promising to supply cotton at 
Palladam within the jurisdiction of the Tirupur 
Munsif’s Court. As the Ist defendant failed to 
supply the cotton or to return the advance plaintiff 
and jst defendant looked into the accounts, 
and lst defendant’s liability was fixed at Rs. 2,000 
and it was agreed that this liability should be dis- 
charged by the Jst defendant sending cotton to 
Virudupatti within the jurisdiction of the Satur 
Munsif’s Court, to be sold by the plaintiff’s man who 
should realize the Rs. 2,000 due by Ist defendant 
from the sale-proceeds. Plaintiff filed a suit in the 
Satur District Munsif’s Court on Ist defendant's 
default and also claimed interest by way of 
damages: 

Held, that interest could not be claimed as com. 
pensation under section 78 of the Contract Act 


“Vol, XLV] 
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Per Sadasiva Aivar, J.—The new agreement to puy 
‘the amount due at Virudupatti was a novation of 
the original contract within the meaning of section 
62 of the Contract Act and the Satur Munsif’s 
Court had jurisdiction to try the suit. 

Per Phillips, J.—The agreement was itself a new 
one and in supersession of the old one and was not 
a mere agreement to pay a debt ata place other 
than that mentioned in the original agreement and 
the cause of action, therefore, arose within the 
jurisdiction of the Court of the District Munsif of 
Satur. 

Quwre-——Whether, even where the question is one 
affecting jurisdiction, failure of justice must be 
shown to justify the interference of an Appellate 
Court under section 2}, Civil Procedure Code. 

Per Sadasiva Aiyar,J.—A new contract changing 
the place of performance falls under section 62 of 
the Contract Act and no independent consideration 
is necessary to validate the same. 

Per Phillips, J.— Where no interest is provided for 
in the agreement of partias and when it is not a 
case of damages for breach of contract, interest 
einnot be claimed as compensation under section 
© 73 of the Contract Act. WI VasupEva MUDALIAR v. 

Veuapra NADAR, (1917) M. W, N. 779; 6 L. W. 717; 
22 M. L. T. 512 401 
mene Se FO, scope of—Act done primarily for 

doers benefit incidentally benefiting another-—lrriga- 

tion channel, repair of, benefiting both repairer and 
third party—Contribution, claim for- Refusal of 
defendant to pay for repairs—Charge, enforceability 

as—Limitation Act (IX of 1908), Sch. I, Arts. 61, 

120—Regulation XXVII of 1802, 8. 32—Collection of 

cost of repairs by Collector, effect of. 

Section 70 of the Contract Act does not apply to 
cases where a person does an act for his own benefit 
and that act incidentally benefits his neighbour or 
any other person. In such cases the latter need not 
pay for the extent of the benefit derived by him from 
the act. 

A person claiming contribution from another under 
section 70 of the Contract Act must prove that he 
did some act for the latter. An act cannot be 
described asdone by one personfor another, unless 
it can be shown that, but forthe existence of that 
other's interest, it would uot have been done. 

Plaintiffs, the lessees of the Sivaganga Zemindari, 
executed certain necessary repairs to a tank which 
irrigated their lands and the defendants’ lands 
aud also the lands of other persons. Before com- 
mencing the repairs they intimated to defendants 
their intention to do so and called upon them to bear 
their rateable share of the expenses, Defendants 
replied that they did not want the repairs and refused 
to pay any portion of the expenses. The plaintiffs, 
however, completed the repairs, and filed the present 
suit for contribution ayainst the defendants, relying 
on section 70 of the Contract Act. They prayed 
also that the amount that may be decreed to them 
may be made a charge on the defendants’ properties: 

Held, (1) that as the repairs were executed by the 
plaintiffs mainly for their own benefit, though the 
defendants were also incidentally benefited by them, 
the latter were not liable for a proportionate share 
A ae expenses under section 70 of the Contract 

Ch; 
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(2) that, evon if defendants were liable, plaintiffs 
were not entitled to a charge on their property; 

(3) that Article 120 and not Article 61 of the 
Limitation Act was applicable to the case. 

Per Oldfield, J.—Article 61 of the Limitation Act can 
be applied to cases nnder section 70 of the Contract 
Act where the payment made by the plaintiff pro- 
duced an immediate benefit to the defendant, as in 
cases of payments of Government revenue or of 
decree amounts, but the Article will not apply when 
the benefit will only arise at a subsequent stage 
and plaintiff's cause of action will not be complete 
until that subsequent stage is reached. To such 
cases Article 120 must be applied. 

Per Abdur Rahim, J—The fact that the Collector 
has levied some portion of the expenses for repairs 
from defendants by coercive process under section 32 
of Regulation XXVII of 1802 will not affect their 
non-liability under section 70 of the Contract Act. 
Wi Viswaxapna Vista KUMARA Bancaroo v, ae 


ORR 
———-—S. 73 401 


S. 73, las. (a)—Contract for delivery 
of goods —— Breach — Market, absence of, at place of 
delivery—Goods not for sale but for use— Damages, 
measure of. 

The measure of damages in case of breach of a 
contract for delivery of goods, where there is no 
market atthe place of delivery and where the goods 
are not to be re-sold but are intended only for tho 
buyer’s use, is that contained in illustration (a) to 
section 73 of the Contract Act, 4. e, the sum by 
which the contract price falls short of the price for 
which the purchaser might have obtained goods of 
like quality at the time when the goods ought to 
have been delivered: 

Per Sadasiva Aiyar, J.- Section 78 of the Contract 
Act mentions two alternatives, the latter alternative 
being an additional right to be availed of at the 
plaintiff’s option. 

Hinstration (a) to the section authoritatively 
interprets what the Legislature meant by the phrase 
loss or damage which naturally arose in the usual 
course of things from a breach of the contract’ in 
a ‘no-market’ case also. The language of the illus- 
tration is absolutely general and wide and it makes 
no exception on account of special circumstances, 
such as (a) where the party complaining of the breach 
could get some other substitute for the goods ordered, 
(b) where he was made a gift of the articles as sub- 
stitute on the day fixed for delivery and (e) where 
there was no market at all for the goods at the place 
of delivery. WI Ismarz Sarr & Sons v. Winson & Co., 
23 M. L, 1.820: (1918) M. W. N. 399 
S. 74 778, 901 
S. 74 —Interest, enhanced, whether penalty. 

The mere fact that for certain reasons the parties 
to a mortgage agreed on very low interest to begin 
with, is no sufficient reason for holding an agreement 
to pay enhanced interest at a reasonable and normal 
rate later on to be penal P MUHAMMAD ALI v. 
Parma Nanp, 48 P. W. R. 3918 2 
4, —Lease—Deposit—-Forfeiture of de- 
posit in event of breach —Interest, claim for, at 24 pere 
cent. per annum from date of suit-—Penalty. 

Under a rental agreement executed by the defend- 
e 
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ant to the -plaintiff the latter deposited 6 months’ 
rent as advance, stipulating for its forfeiture in 
case of breach by him of the terms of the Icase. In 
a suit for rent due and fora declaration that the 
deposit had been forfeited in accordance with the 
defendant's undertaking under the lease and for 
interest at 24 per cent. per annum from date of suit; 


Held (1) that section 74 of the Contract Act was 
not applicable to the forfeiture of deposit and that 
the clause for forfeiture was not a penalty; 


(2) that the claim for interest at 24 per cent. per 
annum from date of suit was penal and should be 
disallowed. 


In determining whether the amount stipulated to 
be forfeited is in the nature of a penalty, the Court 
must be guided by the reasonableness or nnreasonable- 
ness of the amount. VENKATACHARI v. RAM- 
LINGA Teuvan, (1918) M. W. N. 197; 7 L. W. 404417 


s. 133 429 
ammam Sa 176 — Pawnee, sale by, of pawned articles 

—Notice, reasonable, what is. 

Section 176 of the Contract Act does not conten. 
plate that the pawnee should give the pawnor informa- 
tion of the actual date, time and place of sale. The 
section does not mean that a sale should be arranged 
beforehand and that due notice of all the details 
should be given tothe pawnor. All that the law 
intends is that the pawnee should give the pawnor a 
reasonable time within which to exercise his right of 
redeniption and proceed to sell if the property be not 
redeemed. 

The pawnee's right to sell is analogous to the 
seller's right of re-selling granted under section 107 
of the Contract Act and the two rights must be 
exercised in more or less the same method, 

A pawnee of certain articles of jewellery gave notice 
to the pawnor that unless the money was paid within 
a fortnight, the jewellery would be sold without 
further reference to him, The notice did not men- 
_tion the actual date, time and place of the intended 
sale, The articles were sold but the full amount of 
the debt was not realized. Ina suit by the pawnec 
for the balance, ib was contended that the notice 
given was not a reasonable notice of sale within the 
meaning of section 176 of the Contract Act: 

Held, that the notice given was a reasonable notice 
of the intended sale within the meaning of the 
section. A Kons BEHARI Lat v. BHARGAVA Cow- 
MERCIAL Bank, 16 A. L. J. 890 462 
ss. 184, 248—Principal ani agent - 

Minor, whether can act as agent—Firm, liability of, 

for acts done by managing minor member—Minor, 

liability of, on attaining majority. 

Where on the application of an active minor mem- 
ber of a firm who did most of the business of the 
firm, shares in a Limited Liability Company were 
allotted to the firm: 

Held, (1) thatas a minor can act as an agent under 
section 184 of the Contract Act, the fact that at the 
time of the application the member was not sut juris 
did not vitiate the contract between the Company 
and the firm and that the firm was, therefore, liable on 
the shares; 

(2) that as the minor did nob give notice 
within reakonable time after attaining majority of his 
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repudiation, he was also equally liable. P Gort Maz- 
DURGA Das v. JAIN BANK OF INDIA, Limitep, 38 P. W. 
R. 1918; 17 P. L. R. 1918 7 
—— Sa 667 
S. 248 17 
—-— SS. 252, 254 (6)—Partnership— Dis- 
solution, right to, how far affected by terms of partner. 
ship contract— Court, power of, to decree dissolution. 
A partner's claim to a decree for dissolution rests, 
in its origin, not on contract, bat on his inherent 
right to invoke the Court’s protection on equitable 
grounds, in spite of the terms in which the rights 
and obligations of the partners may have been 
regulated and defined by the partnership contract. 
It is not, therefore, a contravention of section 
252 of the Contract Act for a partner to seek dissolu.- 
tion, or for the Court to decree it, though the 
partnership agreement contemplates the conti- 
nuance of the partnership beyond the date at which 
the suit is instituted. lt is to meet the preciso 
predicament of a partnership not terminable at will 
that the Court’s power to decree dissolution is con- 
ferredin the events enumerated in section 254 of 
the Contract Act. P C Ruenmar-un-Nissa BEGUM 
y. Price, 22 C. W. N 601; 16 A. L. J. 513; 27 C. L. Je 
623; 5 P. L. W, 25; 23 M. L. T. 400; 8 L. W. 53; 20 
Bom. L, R. 714 563 
568 


4 (6) 
Contribution suit 236 
Co-ownerS—Rent, collection of, by fractional 
co-owner-—-Payment of Government revenue — Contri- 
bition, suit for, of proportionate share of revenue 
payable by other co-owners—Set-off of defendant's 
share of collections, plea of, validity of. 

Plaintiffs owned a tha share in a mitth, and 
the defendantowned the remaining }th share. Plaint. 
ifs paid the peishcush and sued defendant for the 
share of the peishcush paid by them which he was 
bound to pay. The defendant pleaded that plaint- 
iffs were bound to give him a fourth of the amount 
of rent collected and he claimed a set-off of such 
amount as against his share of the yeishcush. The 
plaintiffs contended that the total amount collected 
by them did not exceed their share of the rent and 
that defendant was bound to meet the common 
charge, viz, the Government revenue: 

Held, that the plaintiffs should be deemed to have 
made the collections on behalf of all owners, each co- 
owner being entitled to his fraction in that amount 
in proportion to his share and that defendant was, 
therefore, entitled to the set-off claimed, i 

Per Sadasiva Atyar, J,—Where a co-sharer express- 
ly intends to collect rents for his own share alone 
and is paid by the tenants expressly for that share 
he must be deemed to have collected his own share 
and not for all the co-owners. WWI Sivanarasa REDDI 
v. DoRAISAMI ReDDI 8 L. W.91 . 3 
Co-sharers—Surrender of tenancy lands to one 

co-sharer~—Notice by other co-sharers to vacate their 

shares——Suit for possession—Delay, unreasonable, 
effect of. 

The ordinary tenancy lands in suit were at first 
held by the Ist defendant as sub-tenant. After 
having acquired a share in the village he got a 
surrender from the tenants and the fields were held 
by him as khudkasht. The plaintifs, whoe were 
co-sharers in the village, gave a notice to the Ist 
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defendant calling on him to vacate their shares in 
the land but the notice did not contain any offer 
to contribute the plaintiffs’ share of the cost of 
acquisition, The plaintiffs brought the present snit 
for joint or exclusive possession of their share of 
the fields about 2 years after the notice and nearly 
4 years after the entry in the khasra about the 
surrender: 


Held, (1) that there had been unreasonable delay 
in bringing the suit; | 

(2) that as the notice was of a threatening naturo 
describing the possession of the defendant as wrong- 
ful and making no offer to contribute towards the 
cost of acquisition and as the defendant had been in 
occupation of the field as sub-tenant for many years, 
ib was nota case in which the plaintiffs could get 
a, decree for joint physical possession. The remedy of 
the plaintiffs was to have a partition effected. N 
Bary v. SITTI 902 


CostS—Court exercising discretion in arbitrary 

. manner-—-Appeal, second, whether maintainable. 

“Where a lower Appellate Court exercises its discre- 

tion as to the award of costs in an arbitrary manner 
®and not according io judicial principles, a second 
appeal lies from its decree. 

Plaintiff, a minor, sued through her brother as 
next friend for a declaration that she was not the law- 
fully wedded wife of the defendant and obtained a 
decree with costs, the Court holding that no valid 
marriage had taken place between the plaintiff and 
the defendant as alleged by the latter and that the 
plaintiff had never lived with the defendant as his 
wife. Onappeal the District Judge, while agreeing 
with the lower Conrt on all points, held that the 
defendant had been badly treated as the customary 
separation for the abduction of his sister by plaintiff's 
brother had been denied to him and that therefore the 
plaintiff's next friend must pay the defendant’s costs: 

Heid, thet inasmuch asthe defendant's allegations 
as tu the alleged marriage had been found to be 
false, the District Judge’s order as to costs was wholly 
unjustifiable and must be set aside. P Fazar Nor v, 
MUHAMMAD Hassan, 97 P. W. R. 1918 

Discretion, exercise of—-Solicitor acting on his 
own behalf, costs of, 

The High Court is averse to interfere with 
the discretion ofa Judge on the question of costs, 
but the diseretion must be exercised judicially. 
The ordinary roleis that a party who succeeds 
upon a particular issue gets the costs of that issue, 
unless there is a good cause for depriving him of the 
costa of that issue and unless the issues in the case 
are so closely connected that they cannot be separated 
one from the other. 

A solicitor, who is a party to a snit and acts on his 
own behalf, is entitled to the same costs as if he had 
employed a solicitor, except in respect of items which 
the fact of his acting directly renders unnecessary. 
C Beneat Srone Company, LTD. v. JOSEPH Isaac 
Josnpn Hyaw, 27 C. L., J. 78 738 


Court-fee payable on appeal against decree for 
possession and remand for ascertainment of mesne 
-profits 





ee payable when co-mortgagor sues to redeem 


share of mortgaged property. 
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Where a co-mortgagor whois entitled to redeem 
a share of the mortgaged property sues for redemp. 
tion, the Court-fee payable is to be calculated on 
the amount of the mortgage debt which is chargeable 
on the share which the plaintiff is entitled to redeem, 
O Buaion BAKHSH SINGH v. RAGHUDANSA Kunwar, 
50.1, 7.48 300 
Court Fees Act (VII of 1870),s. 7 

(iv) (C)— Specific Relief Act (I of 1877), s. 39—~ 

Suit to avoid registered deed—Court-fee payable. 

A plaintiff suing for the cancellation of a dogu. 
ment under section 39 of the Specific Relief Act ig 
not entitled to reduce the Court-fee payable on his 
plaint by an assertion that the suit falls under 
Chapter VI of the Act. 

On an adjudication under section 39 of the Speci- 
fic Relief Act thatadeed is void the Court ig 
required by law, ifthe instrament has been regis. 
tered, to send a copy of its decree to the officer in 
whose office the instrument has been registered, and 
this forwarding of the copy of the decree to the 
Rogistrar is a consequential relief upon which an ad 
valorem Court-fee must be paid. Pat Noowooacar 
Osain v. SHIDHAR JHA, 3 P. L. J. 194 238 
Sa 7 (V) —Madras Civil Courts Act (III of 

1873), s. 14. 

The proper valuation of a suit to enforce a right 
of pre-emption is, in accordance with section 14 of 
the Madras Civil Courts Act, that fixed in the 
manner provided by section 7 v) of the Court Fees 
Act. Wi Narayan Nair v. Cuenta Karami Kurry, 
34 M. L. J. 8¢7 
Sa 7 (v) (a)—Suit for possession on 

basis of mokarrari deed — Court-fee payable—Mokar. 

rari lease, whether land 

A suit for possession of immoveable property on 
the basis of a mokurrari lease is purely one for 
possession of .immoveable property within the 
meaning of section 7, clause (v) of the Court Fees 
Act. 

A mokarrari lease of a definite share in a revenue. 
paying estate island within the meaning of section 
7, clause 5 of the Court Fees Act. Pat Bist Kursu 
v. Sysp MUHAMMAD HAMID 


2 
s. 13 555 








o mme Sa 19), CL, (XVIF)— Petition of appeal by 


prisoner presented by his Pleader, whether requires to 

be stamped, 

A petition of appeal presented bya prisoner not 
personally but through his Pleader is exempted from 
Court-fees under clause (avit) of section 19 of the 
Court Fees Act. N Emprror v. Marori Terr, 14 N, 
L BR. 77; 19 Cr. L. J. 494 158 
— Sch. 1, Art. I, Sch. Il, Art. 17 

~ Crvoss-objection— Court-fee payable. 

There is no reason to assume that the words “oy 
cross-objection” have been omitted from Article 17 of 
Schedule IT of the Court Fees Act. Therefore, a 
cross-objection in a snit for a declaration must bear 
ad ‘valorem Court-fee under Article 1, Schedule I of 
the Court Fees Act. Pat Daroga Raut v, PAREMA 
Kusa, 3 P. L. J. 197: 4 P. L. W. 368 68 
Art. 1—Cross-objections, memo. 

randum of—Court-fee payable. 

A memorandum of cross-objections filed by a 
respondent must be properly valued and bear Court, 

. ° 
e 
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JA respondent who ‘files a memorandum of cross- 
objections is not excused from the payment of 
~Court-fees thereon, merely because the appellant 
has paid more than adequate Coart-fees on the 
memorandum of appeal. © SECRETARY or STATE vV. 
DIGAMBAR NANDA, 27 C. L. J. 443 
Sch. II, Art. I7 568 
— Sch. Hi, Annexure B (4)— Probate 

duty—Trusts created by Will, whether liable to duty. 

The deduction allowed under Schedule III, 
Annexure B, item (4', for property held in trust not 
beneficially, applies only to property which the 
testator was possessed of or entitled to not bene- 
ficially but as trustee for any other person or persons 
and not to trusts created by the Will of the testator. 
Pat CHANDRABATI KUAR v. Connecron or Dar 
BHANGA, 2 P. L. J. 611 
Criminal Procedure Code (Act V of 

1898), S. 7 (2)—Notification declaring bound- 

ary between two districts, construction of. 

A notification issued under section 7 12), Oriminal 
Procedure Code, declared that for the purposes of 
criminal jurisdiction the deep stream of a river 
running between two conterminous districts was to 
be considered the boundary between those districts: 

Held, that the intention of the notification was not 
to define the boundary between the two districts as 
on the date of the notification, but to declare that 
until a further notification was made the boundary 
line between the two districts was to be the deep 
stream of the riveras found at any particular time. 
O KAYAMUDDIN v. DWARKA, 6 O. L. J. 145; 19 Or. D, 
J. 671 1007 








S. 107 (2), proceedings under, whether 
can be transferred by District Magistrate. 
Proceedings initiated by the District Magistrate 

under the special powers conferred upon him by 

section 107 1215, Criminal Procedure Code, need not 
be continued to the end in his Court but may 
be transferred by him to the Conrt of some 
subordinate Magistrate otherwise competent to deal 

with the matter. © RAKHAL MANDAL v. EMPEROR, 27 

©. L. J. 314; 19 Cr. L, J. 496 

Gah ina GG 5 397 

——— S., 14.5—Dispuie regarding right to tap tree 
—Jurisdiction, 

The right to tap a tree is a question which may be 
the subject of proceedings under section 145, Crimi- 
nal Procedure Code. 

Where on a Police report that there was an 
apprehension of a breach of the peace regarding 
the right to tap a tree, the Magistrate initiated pro- 
ceedings under section 145 of the Oriminal Procedure 
Code and directed that a passage may be left in a 
wall which was being built by the second party to en. 
able the first party to tap the tree, the only way to 
cut the tree lying over the wall: 

Held, that the order of the Magistrate was entirley 
without jurisdiction. Pat Jistan MARTO 2, 
EMPEROR, 3 P. L. J. 316 
S. 145 - Rejection of material evidence-— 

Jurisdiction, refusal to ewercise——Revision. 

Ordinarily the rejection of evidence might not be 
accepted as a good ground for revision of an order 








* ,under section 145-of the Code of Criminal Procedure, 


but the rejection of material evidence offered by a 
party wopid amount,to a refusal to exercise juris. 
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diction vested in the Court by section 145. Pat 
PAITALI SINGH v, Ganapati Kurr, 19 Cr. L. J. 529 


337 
S. 145, cls. (5), (6)—Jurisdiction of 

Magistrate to deal with lands not subject-matter of 

dispute—Order under cl. 6 in favour of persons who 

are not parties but who are directed to come wn under 
cl 6, validity of. 

In a proceeding under section 145, Criminal Pro- 
cedure Code, the Magistrate has nô jurisdiction to 
deal with land which is not in dispute between the 
parties and to declaro the same to be in the posses- 
sion of persons who are not parties to the proceedings, 

Insuch a proceeding the Magistrate exceeds his 
jurisdiction if he makes an order under section 146, 
clause (6), in favour of persons who are not parties to 
the proceeding and who have not filed any written 
statement or taken any part in the proceedings 
exceptto address the Court through their Pleader, 
and who were directed by the Magistrate tec come 
in for a limited purpose, viz, under section 145 
clause 5. © RADHAMOHAN Rar v. NAIMUDDI MOLLA 
19 Or L.J. 653 8 
— SS. I55, 164, I72—Police Oficer 

investigating non-cognisable offence—Diary, whether 

necessary to be kept—Statements recorded under s. 164 

-—— Procedure, 

A non-cognisable case can, under section 155 of the 
Criminal Procedure Code, be investigated by a 
Police Officer only under the orders of a Magistrate 
of the first orsecond class who has power to try 
such case or commit the same for trial. But when 
such order is given and the Police Officer proceeds 
in accordance therewith to make an investigation; 
such investigation is made under Chapter 
“TV, which includes both sections 156 and 172. 

Tt is incumbent upon a Police Officer, who investi- 
gates a non-cognisable case under the orders of a 
Magistrate, to keep the diary for which provision is 
made in section 172 of the Criminal Procedure Code, 
and the omission to keep such diary deprives the 
Court of the very valuable assistance which such 
diaries can give, if legitimately used. 

The indiscriminute use of the provisions of section 
164 of the Criminal Procedure Code is to be 
deprecated. No statement should be recorded under 
that section unless the person making it is a free 
agent and voluntarily agrees to have his statemgnt 
taken down. P Hrea Lat v. Emperor, 18 P. W. R. 
1918 Cr; 16 P. R. 1918 Cr; 19 Cr. L. J. 517 








277 
m Sa 162 272 
e SS, 164, 172 277 





S. 164 (3) — Confession—Certificatée_as to 
voluntary confession, omission of, effect of—Admis- 
sibility of confession, 

Where a Magistrate in recording a confession 
refuses to make the memorandum referred to in 
section 164 (8), Criminal Procedure Code, on the 
ground that in his opinion the confession has not 
been voluntarily made, such confession cannot form 
part of any judicial record and is, therefore, inadmis- 
sible in evidence. O Ram SUDH v. EMPEROR, 5O L. 
J. 70; 19 Or. L. T, 507 267 
— SS. 195, 476— Qualifications mentioned 
in 3.195, whether incorporated in s. 476—Cou®s in 
the Presidency towns, power of, to act under 8. 476, 
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Per Curian (Fletcher, J., dubitante).—Section 476, 
Criminal Procedure Code, does not apply to an 
offence committed before a Court in presidency 
towns. Consequently it is not competent to the 
High Court, acting under section 476, to direct the 
prosegution of a person for the offence of forgery or 
abetment of forgery brought to its notice in the 
course of hearing an appeal ina Probate case. 

he qualifications mentioned in section 195, Crimi- 
nal Procedure Gode, are to be treated as incorporated 
in the provisions of section 476, Criminal Procedure 
Code. © In the matter of A VAKIL, 19 Cr. L. Ne = 
— S. 195 —Sanction to prosecute for forgery— 

Document not before Court granting sanction—Delay 

in applying for sanction, effect of —Revision-—High 

Court, power of interference of. 

Before granting sanction to prosecute an accused 
person for fergery it is desirable that the Court 
should examine the alleged forged document. 

Inordinate and unexplained delay in making an 
application for sanction to prosecute is a sufficient 
ground for refusing the sanction. 

The High Court has power to interfere with an 
order of a Civil Court refusing or granting sanction 
for prosecution under section 195, clause .6), of the 
Oriminal Prosedure Code and not only under section 
115 of the Civil ProcedureOode. Pat Kisnev DAYAL 
SINGH v, JAGLAL MANDAL, 19 Cr. L, J. 642 
— S. 195 — Sanction for prosecution granted by 

successor of Judge who heard case—Delay, effect of. 

On the application of the defendant in a Small 
Cause Court suit, the successor-in-office of the 
Judge who had decreed the suit granted, after an 
inordinate delay, sanction for the prosecution of the 
plaintiff for perjury in respect of a false statement 
‘in his deposition. This sanction was affirmed on 
appeal to the District Judge: 

Held, that asthe Court record of the deposition 
was not read over to the plaintif and he was not 
cross-examined on the statement, and as the sanction 
was granted after along delay by a Judge who did 
not try the case, the sanction should be revoked, 
especially as this sanction, if not revoked, would be 
used by the defendant in terrorem both as regards 
execution under the decree passed against him and 
as regards the suit which he had brought for setting 
aside that decree and which was pending. 

*Per Smither, J.—When a person wants to prosecute 
criminally, he must not be dilatory. © Prem CHAND 
4. SonatTan Saga, 19 On. L. J. 508 
— S. 195—Sanction for prosecution for 

perjury—Appellate Court, power of, to accord sanc- 

tion as for offence committed before itt—‘In. relation to 
any proceeding in any Court’, meaning of—~Sub- 

Magistrate, Court of, whether ‘subordinate’ to Court 

of Joint Magistrate. 

A Sub-Magistrate is ‘subordinate’ to the District 
Magistrate within the meaning of section 195, Orimi- 
nal Procedure Code, and is not subordinate to a 
Joint Magistrate who hears appeals from orders of 
Sub- Magistrates only in such cases as are made over 
to him by the District Magistrate. 

An Appellate Court cannot accord sanction for 
prosecution of a person for false statements 
mage in his deposition before the Trial Court on the 
ground that the offence of perjury was again 
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committed before the Appellate Court with reference 
to that very ‘deposition. The offence is complete 
when the evidence is given and it cannot be said to 
be repeated afterwards because there is an 
appeal, 

The words ‘in relation to any proceeding in any 
Court’ have reference to the original trial of the 
suit or the criminal case. WE KOMPELLA ANANTA- 
RAMAYYA V. CHIKKATLA TUKKADU, 34 M. L. J. 404; 
(1918) M. W. N. 280; 23 M. L. T. 285; 7 L. W. 533; 
19 Cr. L. J. 483 147 
—— — S. 195 (7) 679 
— SS. 202, 203, 204—Process, issue of, 

postponed—Reasons, recording of—~Accused allowed 

to appear and cross-examine prosecution witnesses 
before issue of process, legality of—Procedure, error 
of, whether vitiates proceeding—Revision—High 

Court, power of. 

It is imperative fora Magistrate to give reasons 
under section 202 of the Criminal Procedure Code 
before postponing the issue’of process against the 
accused, 

It is not right for a Court in a judicial enquiry 
before process has been issued against the accused 
to allow the latter to attend at the preliminary 
enquiry and cross-examine the prosecution witnesses. 

An error of procedure does not vitiate a proceed- 
ing or an order passed therein, unless it occasions 
a failure of jastice. Pat Musmarı Bam MANHARI 
Vv, RAs KISHORE LAL, 4 P, L. W. 307; 19 On. L. ony 





— 








s. 221 l ; 847 
SS. 223, 224, 230, 233, 234 3 
SS. 233, 235, 537 —Joinder of charges 


—Police Officer preparing incorrect record consisting 

of several documents—Separate charge in respect of 

each document, whether necessary—lIrregularity. 

Accused, a Police Inspzotor, was charged in one 
trial with having prepared certain documents 
incorrectly in order to sereen one H. and to save 
him from legal punishment. He was convicted of 
an offence under section 218 of the Penal Code. 
The documents set forth in the charge were a ruqqa 
addressed to the officer in charge of the Police 
station, a first information report based upon the 
ruqga, seven Police diaries relating to the inves- 
tigation held in the case and the final report to 
the Magistrate: 

Held, (1) that the various documents formed part 
of one continuous whole, tha same purpose, namely, 
the saving of H. from legal punishment, running 
through them all, and that, therefore, the offences 
having been committed in the same transaction they 
could all be triedin the same trial under section 
233 of the Criminal Procedure Code; 

(2) that the documents in question together com- 
prised the Police record of an investigation into a 
charge and that the accused being charged with 
having prepared an incorrect Police record, there 
was nothing defective in framing a single charge in 
respect of ali the documents; 

(3) that even if it were held that the accused 
should have been charged with separate offences in 
regard to each document, the trial was not illegal 
merely because one charge was framed in rogard to 
all the documents, the irregularity being govered by 
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section 537 of the Criminal Procedure Code. P 
Emperor V. MUHAMMAD Hussain, 12 P. R. 1918 Or. 
19 Or. L. J. 610; 23 P. W. B. 1918 

S. 235 270 
SS. 247, 259. 

.On the day fixed for the hearing of a complaint 
under sections 352 and 504, Indian Penal Code, the 
complainant was absent and the Magistrate passed 
the following order: ‘Complainant absent. Acoused 
discharged’: 

Held, that as there was only one case before the 
Court, the Magistrate must be deemed to have 
aoted under section 259, Criminal Procedure Code, 
and that the order did not operate as an acquittal 
of the accused evenin respect of the offence under 
section 362, Indian Penal Code. RAGHUVALU 
NAIckER Vv. SINGARAM, 34 M. L, J. 369; 7 L. W. 520; 
19 Ox. L. J 613 
SS. 247, 403—<Acquitial of accused on 

default of prosecution —Fresh complaint, whether 

barred —Autrefois acquit, plea of, when available. 

A judgment of acquittal following on complainant’s 
default of prosecution under section 247, Criminal 
Procedure Code, does not entitle the person acquitted 
to plead autrefois acquit on a fresh prosecution on 
the same facts and section 403 does not operate as 
a bar to the Court taking cognizance of a second 
complaint. 

. The word ‘tried’ in the early part of section 408 
(1) should not be treated as surplusage, ond the 
section does not apply toa case where even the par. 
ticulars of the offence were not stated to the accused 
under section 242. Wi Brzwapa Korayya v, KONA- 
PHALAPALLI VENKAYYA, 40 M. 977 (foot-note); 19 ge 


L, J, 497 : 

. SS. 247, 403, 494— Withdrawal from 
prosecution before service of summons, effect of—~ 
Acquittul of accused, whether operates as bar to 

. further proceedings—Autrefois acquit, plea of. 
The statutory acquittal under section 494 of the 

Criminal Procedure Code in a summons-case 

operates as a bar to further proceedings on the same 

facts, 

The provisions of section 493 clearly imply thatevery 
order of acquittal, so long as it isin force, is a bar 
to farther proceedings except in the circumstances 
specified in the section itself, and the words in 
sub-section (1) do not affect an order ‘of acquittal 
under section 494 or section 247 of the Criminal 
Procedure Code. 

. The Police tiled a charge-sheet under section 447 

of the Penal Code against a person before a Magis. 

trate with second class powers, whereupon a 

summons was issued but before it was served the 

Public Prosecutor, with the consent of the Court, 

withdrew from the prosecution under section 494 

of the Criminal Procedure Code and the accused 

was acquitted as required by that section. There- 
after the person on whose field the offence of 
criminal trespass was alleged to have been com. 
mitted, preferred upon the same facts a complaint 
charging the accused with offences under sections 

143, 447 and 341 of the Penal Code. The accused 

was convicted and sentenced separately for each of 

¿the offences: 

Held, (Napier, J. dissenting) that the previous order 
of acquittal Sperated as a bar to further proceedings 
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aud that the conviction was, therefore, bad in law and 
must be set aside. 

Per Napier, J—Section 403 of the Criminal Pro- 
cedure Code is intended to reproduce what is the law 
in England, namely, the plea of autiefois acquit, but 
in order to plead autrefois acquit successfully in, India, 
the accused must have been put in peril either before 
the Jury or the Magistrate. MI Duprxuna Lan SAHIB, 
In re, 838 M. L. J. 123; 22 M. L. T. 69; 6 L. W. 175; 40 
M. 976; 19 Cr. L. J, 501 . 261 
ome S, 25HO—Compensution to accused—Charges 

under different sections—Acquittal on some and 

conviction on others, effect of. 

Section 250 of the Criminal Procedure Code speaks 
of “the case” as a whole and contemplates a trial or 
inquiry ending inthe unqualified acquittal or dis- 
charge of the accused. A complainant who, haying a 
genuine grievance, wilfully exaggerates or distorts 
the same ix order to aggravate the case against the 
accused is Hable, in the discretion of the trial 
Court, to be prosecuted for any offence against the 
Indian Penal Code which he may have committed, 
but the policy of the Legislature seems to be to limit 
the summary jurisdiction of the Court under section 
260 of the Criminal Procedure Code to simple cases, 
in which the complainant is found to have bee 
wholly in the wrorg. 


Complainant charged accused under sections 500 
and 606 of the Penal Oode. The accused was con- 
victed on the former and acquitted on the latter 
charge and the complainant was ordered to pay 
compensation to the accused, on the ground that the 
charge of criminal intimidation was frivolous or 
vexatious: 

eld, that the provisions of section 250 of the 
Criminal Procedure Code did not apply to sucha 
state of facts, unless the accused was discharged or 
acquitted altogether. A MUHAMMAD ALI KHAN v. RAJA 








Ram Since, 16 A L. J. 499;19 Cr. L. J. 670 1006 
S.: 259 517 
S. 260 113 


—— — §S. 297, 298, 299 —Misdirection to 
Jury, whether ground for setting aside verdict — 
Functions of Judge and Jury Forgery—~Penal Code 
(Act XLV of 1860), ss. 193, 465, 467. 

The accused were tried by the Sessions Judge and 

a Jury on charges under sections 465, 467 and 193, 

Indian Penal Code, on the allegations that by per- 

sonating one Mir Baksha, the husband ofa certain 

woman, before the Muhammadan Marriage Registrar, 
they had induced the Registrar to make an entry of 
the divorce of the woman by her husband, to which 
entry they had affixed their thumb impressions, and 
thereby made a false document within the meaning of 
sections 463 and 464, Indian Penal Code 

In his charge to the Jury, the Sessions Judge said: 

“If the person who put his thumb impression in the 

register as Mir Baksha was not really Mir Baksha, 

it is clear that he made a false document within the 
meaning of section 464 and that his intention was 
that fraud should be committed and also that injury 
should be caused to Mir Baksha. He, therefore, com- 
mitted forgery:” 

Held, that there was a misdirection on the part 
of the Judge ashe did not leave it to the Jury, as 
he should have done, to say whether on the evidence 


ra 


. to waive their right to a trial de novo. 
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they found that the intention of the accused was 
dishonest and fraudulent; but that although the 
misdirection might have been under certain circum- 
stances, a reason for setting aside the verdict of the 
‘Jury, yet as the verdict was not erroneous and was 
perfectly correct onthe evidence, it should not 
be set aside. © EMPEROR v. Asrmoppi, 22 0. W. N. 
572; 19 On. L. T. 649 
S. 342 (4)—Oaths Act (X of 1873', 8. 5— 
Evidence Act (I of 1872), 6. 118 Evidence — Accused, 
. whether competent witness— Two persons tried sepa- 
rately, whether can give evidence against cach other. 
An accused person actually under trial cannot be 
sworn as a witness, and if two or more persons, 
are being jointly tried none of them is a competent 
witness for or against the others. But this 
exception to the general rule goes no further and has 
no application to an accused person who is not at 
the time under trial. Accordingly when two persons, 
though they may be accused of complicity in the 
game offence, are tried separately, each is- a compe- 
tent witness at the trial of the other, and the 
deposition of each may be used against him in his 
eown trial. © Axnoy KUMAR MUKERJEB v. EMPEROR, 
27 C. L. J. 91; 2220, W. N. 405; 19 Cr. L. J. 663 eos 


S. 346 
SS. 346, 350, 537—Transfer of case 
from file of Magistrate not competent to try it— 
Trial, de novo ~decused, whether can waive right 
-Evidence recorded by Magistrate not competent to 
try case, whether can be considered—Procedure— 
Iliegaiity. i x 
Wherea case is transferred from the fle of a 
Magistrate who is not competent to try it under 
section 846 of the Criminal Procedure Code, there 
must be a trial de novo of the whole case, and the 
whole of the prosecution evidence must be recorded 
afresh. In such a case the accused have no power 
The evidence 
recorded by the Magistrate from whose file a cas: 
is transferred under this section, having been record- 
ed by a Magistrate who was not qualified to record 
it, cannot be taken into consideration by the Magis- 
trate who actually tries the case. 
The failure to hold the trial denovo in such a 
case is an illegality which vitiates the trial and not 











merely an irregularity covered by section 587, Crimi-_ 


nal “Procedure Code. Pat Amica SINGH v. 
Emperor, 5 P. L. W. 40; 19 On. L J. 625 673 
sS. 350 673 
——u——uae SS, 350, 223, 224, 230, 233, 

234, 345—Case transferred from one Magistrale 

to another-—§, 350, applicability of-——Trial de novo, 

whether can be claimed by accused—Estoppel—— 

Intention of Counsel, eupression of, in High Court not 

to claim trial de novo, whether estops accused from 

demanding trial de novo-—Cheating, charge of-— 

Omission to specify manner in which cheating effected, 

uhether vitiates charge--Money delivered by some 

persons but contributed by several persons—Induce- 
ments offered to persons contributing-—Separate 
offences— Misjoinder of charges. 

The general rule is that the decision as to the 
innocence or guilt of an accused person must be 
by the@udge who has heard all the evidence. 

Section 850, Criminal Procedure Code, introduces 
an exception to this general ruje and the exception 
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should not receive a more extended interpretation 
than its actual words clearly justify. 


The applicant was challaned and convicted on 
three charges under section 420, Indian Penal, 
Code, which were tried together under section 234 
of the Criminal Procedure Code, on the allegation 
that in his capacity as a Revenue Inspector he 
cheated three persons by dishonestly inducing them 
to deliver to him sums of money collected by them 
from several others, they themselves contributing 
to the sums their own quota of subscriptions. The 
applicant under orders from the Tahsildar caused a 
list of the tenants of a certain village to be prepared, 
showing the amount each of the tenants would 
have to pay towards the War Loan. Sometime 
after he offered to some of them within the 
hearing of others to cut down the subscriptions to 
half if he was paid Rs. 2a piece, and to omit 
altogether the names of persons who were 
to pay Rs. 7-12-0 if they paid him Re. 1 
each, The villagers were then told to bring the 
money and they met in two groups. Seven ont of 
one group paid Rs. 2 each to K, who thus 
collected Rs. 16 including Rs. 2 of his own and 
paid the amount to the applicant, who made the 
necessary corrections in the list already prepared. 


. Similarly C. collected Rs. 9 from 6 persons includ- 


ing himself out of the other group and paid it to 
the applicant who, made corrections in the list as 
promised. The case was originally tried by the 
District Magistrate but on an application for trans- 
fer to the Judicial Commissioner it was sent to the 
file of a First Class Magistrate inthe same District. 
In the course of his arguments in the proceedings 
under the transfer application the applicant's Counsel 
expressed his intention not to apply for a re-hearing 
of the case. The Magistrate, to whose file the case 
was transferred, held that this constituted a waiver 
on the part of the acoused and consequently refused 
to grant the prayer of the applicant for a trial 
de novo. On appeal the Sessions Judge set aside the 
conviction and sentence on one charge only and 
upheld those on the other two. The applicant urged 
amongst others the following grounds:-(1) that there 
was an illegal contravention of section 350, Criminal 
Procedure Code, in refusing to grant a trial de novo, 
(2) that there was a non-compliance with sections 
223 and 224, Criminal Procedure Code, causing in fact 
a failure of justice and illegal misuse of section 336 
inasmuch as the charges did not give necessary 
notice of the matter charged, (2) that the charges 
framed were in contravention of the provisions of 
sections 233 and 234 of the Criminal Procedure Code, 
as there were 15 persons cheated and 15 separate 
offences committed and the offences were wrongly 
combined in one trial: 


Held, (1) that the statement of the applicant’s 
Counsel not to apply for a fresh trial did nòt operate 
as an estoppel and the trial Court was wrong in 
refusing the applicant’s demand fora trial de novo; 

(2) that the omission to specify in the charge the 
manner in which the applicant cheated, whether by 
illegal act or omission, could not be regarded as 
material as it had not misled the accused; 

(3) that allor most of the persons who ‘parted 
with money having been present when the terms: 
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were proposed by the acoused, the representations 
made and inducements offered were made and offered 
to each of the villagers collected there and when the 
applicant took the money paid by each villager he 
committed a distinct offence, and the trial of the 
case was, therefore, bad for misjoinder of charges as 
under section 234, the applicant could not be tried 
for more than three charges. 

If circumstances are deposed to against the accused 
by a prosecution witness, it is necessary that the 
Magistrate should let the accused know by questions 
put to him in examination which of them tell against 
him in his mind; it is more particularly necessary 
where the witness has deposed to other circum- 
stances favourable to the accused which nullify the 


value of the circumstances against him, N JANGILAL 
v. EMPEROR, 19 Cr. L. J. 667 9 
S. 403 257, 261 





ss. 408, 413-— Joint irial of several 
accused-~Sentences, varying, award of-—Appeal by 
persons sentenced to appealable terms—-Right of 
representation of accused sentenced to non-appealable 
terms. 

In an appeal under section 408 of the Criminal 
Procedure Code by some of the accused who are 
awarded appealable sentences in a trial in which 
the other accused are awarded non-appealable 
sentences, it is not competent to the latter to have 
their case examined as if an appeal lay in their 
case as well. MI ANNASAMI Napbavan, In re, 7 L. 
W. 571; 19 Cr. L. J, 623 5 
s. 413 527 


ss, 423, 438, 439—Trial of two 
accused for kidnapping Appeal by one—Conviction 
set aside and commitment to Sessions ordered—Com- 
mitment of non-appealing accused by Trial Magis- 
trate, legality of—Reference to High Court —Revi- 
sion. 

Two persons were tried and convicted by a 
Magistrate for an offence under section 363 of the 
Penal Code. On an appeal by one of them, the 
Sessions Judge set aside the conviction and sentence 
and ordered the appellant to be committed for trial 
on 9 properly framed charge. under section 366 of 
the Penal Code. The caseof the other accused was 
referred to the High Court for the exercise of its 
revisional jurisdiction. While the reference was 
pending before the High Court, the Trial Magistrate 
proceeded to pass an order of commitment against 
both the acensed: i 

Held, that the Magistrate had no jurisdiction to 
pass the order of commitment while the conviction 
and sentence against one ofthe accused on his trial 
under section 366 of the Penal Code remained stand- 
ing, and that the order was, therefore, illegal and 
must be set aside. A EMPEROR v, BHAGWANI, 16 A. 
L. J. 811; 19 Cr. L. J. 482 146 


—— $, 423, CI. (b)—Appeal—Rvidence 
omitted by lower CourtRe-trial, whether should 
be ordered—Procedure, 

Where the only defect in the procedure of the 
Court of first instance is that certain evidence 
has not been brought upon the record which ought to 
have beet there, it is quite unnecessary to do 
anythitg more thhn to have that evidence taken 
and bfought upon the record. It is unnecessary 
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to worry all the witnesses a second time and 
to waste public time in having them re-ox- 
amined. A Isuwar Prasap v. EmPEROR, 186 A. L. 
J. 325: '9 Cn. L. J. 485 I 
ss. 435, 438—Revision—Conturrent 
power of High Court with subordinate Courts— 

Procedure, 

In cases where the High Court has concurrent 
revisional jurisdiction with a subordinate Court, the 
aggrieved party should in the first instance seek his 
remedy before the subordinate Court. è 

There is no ground for holding that the revisional 
jurisdiction of a Sessions Judge or of a District 
Magistrate under sections 435 and 438 of the 
Criminal Procedure Code is in any way trenched 
upon by the provisions of section 126 of the Oode, 

The jurisdiction of a Sessions Judge or a District 
Magistrate under section 435 of the Criminal Pro. 
cedure Code is concurrent with that of the High 
Court, even where the Sessions Judge or the 
District Magistrate cannot pass a formal order but 
can only refer the matter tothe High Court under 
section 438 of the Code. Pat Birin BIHARI 





MUKHERJI v. EMPEROR, 4 P, L W. 327; 3 P. L, J. 802; ° 
397 


19 Cr. L. J. 589 


-—-—— S. 437—Charge framed in warrant case— 
Plea of not guilty— Discharge of accused, effect of 
Further enguiry, order for, legality of. 

In a warrant case after a charge had been framed 
against the acoused he was called upon to plead, and 
he pleaded not guilty. The Magistrate thereupon 
wrote a judgment and ‘discharged’ the accused. This 
order was set aside by the District Magistrate, who 
ordered further enquiry under section 487 of the 
Criminal Procedure Code: 

Heid, that the only order which the Magistrate 
could have passed, after a charge had been framed 
against the accused and he had pleaded to the 
charge, was either an order of acquittal or an order 
of conviction and as he was not convicted he must be 
deemed to have been acquitted and not ‘discharged’ 
and that being so the District Magistrate was not 
competent under section 487 of the Criminal Proce- 
dure Code to order further enquiry and the order 
made by him, therefore, for such enquiry was illegal. 
A Cano Lat v Emperor, 16 A. L. J. 888; 19 Cr. 
L, J. 596 
——— S. 438 


S., 4$38—Acquittal—Revision by com- 
plainant—-Reference by Sessions Judge for re-trial to 
High Court—-Delay, effect of. 

Eleven persons were tried by’ a Magistrate of 
the First Olass for offences under section 147 read 
with section 347 of the Penal Ood& and were 
acquitted on the 14th of December 1916. No 
appeal was preferred by the Government, but the 
complainant filed a revision in the Court of the 
Sessions Judge who, observing that the Magistrate 
had not said in what respect he considered the 
prosecution story to be exaggerated, held that the 
case was one which should be re-tried and by his 





order of reference to the High Court, dated 4th. 


January 1918, recommended that the case should 

be re-tried: P e 
Held, that as the Government did not appeal, ib 

was inadvisable to open up the matter again 


300 
146, 397. 
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ahving regard tothe long lapse of time between 
the order of acquittal and the order of reference. 

RAM SAMBUARI TEWARI v, RAMAN NAIK, IGA L J. 
372; 19 Cr, L. J. 607 511 
—— Sa 439 146 


S. 439—Revision—High Court, power of, 
to re-examine evidence—Non-appealable sentence, 

A High Court, as a Court of Revision, has power 
to re-examine the evidence if there are prima 
facie good grounds for doing so, especially where 
the accused has been given a non-appealable 
sentence and has no means of vindicating his 
character except in revision. N TIKEKAR v PIARE- 











LAL, 19 Ce L.F. 666 002 
S. 476 686 
S. 494 261 





S. 514—City of Bombay Police Act (IV 
Bom. of 1902), ss. 108, 107—Bonds for appearance 
before Police—Foxfeiture—Applicability of s. 514 of 

, Code 
Bonds taken under sections 106 and 107 of the 

City of Bombay Police Act for appearance before 

the Police are not bonds taken under the Code of 

Criminal Procedure or for appearance before a Court 

and such bonds cannot, therefore, be dealt with 

under section 614 of the Code of Criminal Procedure. 

B HUBERT ( RAWFORD, In re, 20 Box. L. R. 879; 19 

Cr. L. J. 607 511 

S. 517 501 

ss. 520, 517—Acquittal by First Class 

Magistrate— Order for disposal of property — Sessions 

Judge, whether can interfere with order—Court of 

Appeal. 


A Court of Appeal, within the meaning of section 
520 of the Criminal Procedure Code, is the Court to 
which an appeal lies in the particular case, and not 





eer 





the Court to which appeals would ordinarily lie from . 
- the Court deciding that particular case, 


A First Class Magistrate, who tried the accnsed on 
2 charge of theft of certain cattle, acquitted them 
and directed the cattle to be given to one of the 
accused. The complainant applied to the Sossions 
Judge, who directed that the cattle be returned to 
the complainant: 

Held, that the accused having been acquitted the 
Sessions Judge was neither the Court of Appeal nor 
the Court of Revision with respect to the case and 
had, therefore, no power to make an order under 
section 520 of the Criminal Procedure Code regarding 
the disposal of the cattle. B Kaima Ruxnap, In re, 
20 Bom. L. R. 895: 19 Cr. L, T., 597 
~ S: 522—Criminal force, use of —Show of 

criminal force, whether enough. 

The dispossession contemplated by section 422 of 
the Criminal Procedure Code must be accompanied 
by criminal force and as a result of thé criminal 
force used, and the mere show of criminal force is 
not enough for an order under that section. 

The foundation of an order under section 522 of 
the Criminal Procedure Code should be the finding 
of the Court to the effect that the person in whose 
favour the order is made has been dispossessed of a 
specific property by use of criminal force, which forms 
ths material ingredient in the matter of criminal 
conviction, Pat Bunpi SINGH v, EMPEROR, 4 P. 
L. W. 629; 19 Cr, L. J. 616 
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S. 526—Penal Code (Act XLV of 1860), 
8. 211—False charge of offence made with intent to 
injure—Competent Trihunal—Honorary Magistrate, 
whether competent— Unnecessary adjournments— 
Transfer, ground jor. 

A charge of an offence falling under the second 
clause of section 211 of the Penal Code shotld not 
be sent for trial or inquiry toan Honorary Magis- 
trate having no experience of criminal trials, and the 
mere fact of the Magistrate making unnecessary 
adjournments in the inquiry or trial of such a case 
is a sufficient ground for the transfer of the case 
from his Court. A MAGAN Lat v. GANESH PARSAD, 
16 A. L J. 294; 19 Cr. L. J, 611 515 
S. 526—Transfer of case—Magistrate, 

necessary utiness for defence, effect of, 

In applying for the transfer of a case on the 
ground that the Magistrate before whom it is pending 
is a witness for the defence, the accused must satisfy 
the High Court that the Magistrate will be a neces- 
sary and essential witness for the defence. C 
SRILAL CHAMARIA v EMPEROR, 19 Cr. L. J. 682 680 
ss. 537, 540 -Prosecution evidence 

recorded after defence evidence cloved~Procedure, 

legality of -- Revision High Court, interference by. 

In a criminal trial after the evidence for the 
defence hac closed, the Magistrate examined certain 
witnesses for the prosecution giving at the same 
time full liberty to the accused to cross-examine 
them: 

Held, that in revision it was not proper for the 
High Court, having regard to sections 537 and 640 
of the Code of Criminal Procedure, to interfere 
with the Magistrate’s order on this ground. O 
GUB BAKHSH TEWARI Vv, EMPEROR, 21 O. C. 95; 19 CR. 
L. J. 630 











S. 540 678 
criminal Tribes Act (IH of a! Ds 
3 





S. 2 
Custom—aAbadi deh—Al lenation—Non-proprie- 

tors, right of, to sell sites —Mauza Tuto Mazara, 

District Hoshiarpur. 

In Manza Tuto Mazara, District Hoshiarpur, non. 
proprietors have by custom the right to sell their 
sites. NANDU v. PUNJAB SINGH, 35.P. R. 1918: 
62 P. W. R. 1918 
Adoption~-Gorewaha Rajputs of Mauza 

Podkala, Tahsil Nawanshehr, Jullundur District 

Adoption of sister’s son, validity of. 

Among Gorewaha Rajputs of Mauza Dodhala in the 
Nawanshehr Tahsil of Jullundur District, adoption 
of a sister’s son isnot allowed by custom. 

One M. adopted his sister’s son some 16 years before 
his death. His entire property was mutated in the 
adoptee’s name in 1886, who managed it, mortgaged 
apart of it and gifted awaya plot. In 1885 a 
collateral of AM. and the plaintiffs died and his estate 
was mutated not only in the names of the plaintiffs but 
in the name of the adoptee also. M. died in 1896 
leaving the adoptee and a widow. The widow died 
in 1918 a few months after which the plaintiffs 
brought a suit for possession: 

Heid, that although it was trne that the collaterals 
could have instituted a snit for declaration that tRe 
alleged adoption should not affect thek reversionary 
rights, they were not bound te do go, as the succession 

+ 
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did not open to them until the death of the widow 
and that, therefore, their allowing the adoptee to 
remain in possession of the property and to deal 
with part of it did not prejudice their right of 
succession and their acts did not amount to acquies- 
eence inthe adoption. P ABDULLA v, NABIA, 25 P. 
W. R. 1918 9 
mmm Aliemation by widow—Necessily—Husband’s 

debts—Debts incurred by widow for maintenance — 

Anticipation of immediate wants. : 

A widow is justified in alienating property to 
pay her deceased husband’s creditors and to raise 
money for her maintenance. The alienee is not 
bound to see tothe application of the money. P 
Horu Raw v SucHA RAM, 4 P. L. R 1918 30 
Landlord and tenant--Occupancy holding, 

custom of transferability of, subject to payment of 

nazar —Esrentials of the custom—Nazar, tender of, 
whether necessary Jor validity of transfer. 

Tn order to establish a oustom of transferability of 
an occupancy holding subject to the payment of a cus- 
tomary nazar, the evidence must show that the 
landtord is bound to recognise the transfer when 
nazar of the amount or at the rate determined by 
custom is tendered to him. 


An alleged custom of transferability of an occu- 
pancy holding on payment of a nazar which leaves 
the amount or rate of the nazar indefinite is void for 
uneertainty, for no one knows what the tenant has 
to pay by way of nazar and the landlord can demand 
what he pleases and refuse his consent unless he is 
satisfied. 

Where there is a custom of transferability of an 
ocoupancy holding on payment of a customary rate of 
mazar, which the landlord is bound to accept, the 
transferee has no title under the custom until he has 
paid or tendered nazar at that rate, Mina 
KUMARI SAHEBA v. JCHAMOYER CHOWDHURAN, 27 C, 
L. J. 587; 22 0. W. N. 929 747 


, reasonableness of—Custom of remission of 
entire rent on inundated lands, validity oy. 

A custom set up by a tenant that the entire rent 
in respect of a certain quality of land must be 
remitted when the landa bhre inundated, irrespective 
of the extent of the flood or its destructive effect on 
the crops, is vague and unreasonable and therefore 
cannot be valid according to law. 

Where the validity of a custom is challenged on 
the ground that it is against reason, the reason 
referred to is not to be understood as meaning every 
unlearned man’s reason but artificial and legal 
reason warranted by authority of law. Consequently 
when it is said that a custom is void because it is 
“unreasonable,” whatis meant is that the unreason- 
able character of the alleged custom conclusively 
proves that the usage, even though it may have 
existed from time immemorial, must have resulted 
from accident or indulgence and notfrom any right 
conferred in ancient times. 

A custom which is prejudicial to a class and is 
beneficial only to a particular individual is repugnant 
to the law of reason. 

The test applied is whether the custom alleged to 
egist could have a lawful commencement. 
SIVANARAYAN MUKHOPADBYA V. Rastk Patra, 2? 0, 
W, N. 422; 45 C, 475; 28 C, L. J, 148 289 
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Succession—— Ancestral property—Daughters or 
collaterals of sixth degree—Manj Rajputs of Tal- 
wandi Rai, Tahsil Jagraon, Ludhiana District. 
Plaintiffs, collaterals in the sixth degree of the last 

male owner, œ Manj Rajput of Talwandi Rai, 
Tahsil Jagraon, Ludhiana District, sued for a declara- 
tion that a gift of his ancestral land made by his 
widow in favour of his two unmarried daughters 
should not affect their reversionary rights. Jt appear- 
ed that according to the riwaj.i-am the daughters had 
a prior right of succession to the collaterals: 

Held, that in view of the entry in the | riwaj-i-am 
it was for the plaintiffs to establish their rights of 
inheritance as against the daughters of the deceased 
and that they having failed to do so were not entitled 
to obtain the relief they claimed. P SAIDA KHAN v. 
AMIR-UN-NISSA 966 
— — — Succession — Self-acquired property— Banias of 

Palwal Tahsil, District Guryaon—Sister versus 

collaterals of 4th degree. i 

Among Banias of Palwal Tahsil, Gurgaon District, 
a sister has a preforential right of succession to 
self-acquired property against collaterals of the 4th 
degree. P Narain v. GAINDO, 85 P. W. R. 1918 183 
— — —Succession-—Sister and sisters son—-Gondals of 

Deowal, Tahsil Bhera, District Shahpur. 

Among Gondals of Mauza Deowal, Tehsil Bhera, 
District Shahpur, a sister succeeds to the property 
left by her brother inthe absence of his collaterais. 

It is too broad and sweeping a proposition that a 
sister and a sister’s son cannot under any circum- 
stances be regarded as heirs to property in cases 
governed by the general customary law of the 
province. The onus is on them to prove their right 
of succession as against near and possibly even 
remote collaterals, but in the absence of any agnatic 
heirs, their right to succeed is preferable to the rights 
of the proprietary body or Government, especially 
in villages which are not homogeneous and are com- 
posed of proprietors belonging to different religions, 
different castes and different tribes P MURAMMAD 
Yar v. UMAR Hayar Kuan, 14 P. L. R. 19:8; 308 P, 
W. R. 1918 924 
Damages, suit for, maintainability of 16 
, suit for— Physical injuries caused by falling 

of door— Damages, measure of. 

In an action for damages for physical injuries 
caused to the plaintiff by defendant’s negligencé, 
the amount of compensation must be fair and 
reasonable, but an absolute compensation is not 
the true measure of damages. The Court should 
not give the value of an annnity of the same 
amount as the plaintiff’s average income for the rest 
of the plaintifi’s life. 

An Appellate Court can form its own opinions 
on the reasons given by the lower Court for the 
award and measure of damages, but it should be 
slow to interfere unless, in its opinion, the 
damages awarded are clearly excessive or in- 
adequate. 

In an action for damages, the Court has the 
power to order amendment of the plaint at any 
stage of the suit so as to enhance the claim for 
damages, if the application for amendment was 
made at the commencement of the trial, e 

The plaintiff, a lad of 16 who was a student in 
one of the lower forms of a school, sustajned 
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severe injuries by the fall of the door of a temple 
of which defendant was trustee. It was proved 
that the boy was dull and not very intelligent 
and that his father was a pauper, while his 
brother was earning Rs.30 a month. The Court 
awardegl him Rs. 12,000 as damages: 


Held, that the award was excessive and it was 
reduced to Bs. 6,000. M Vinayaca MUDALIAR t% 
PARTHASARATHY AYYANGAR, 7 L. W. 415; 23 M LT: 
312 


Decree, construction of 


—-, improper, whether should be passed. 

No decree should be given by the Courts which 
onthe face of it is improper. N GovixpRao v. 
(GANPATHI, 14 N. L. R. 97 425 


— —-, order refusing to admit appeal filed out of 
time, whether, 

Quære —-Whether au order refusing to admit an 
appeal filed out of time is a decree within the 
meaning of the Civil Procedure Code. C Iswar 
CHANDRA KAPAUI tv. ABJAN 725 


for. rent~ Execution, 
upon, validity of. 

A Court decreeing a suit for arrears of rent has no 
right to impose a condition as to the mode of execu- 
tion of the decree by making the decree executable 
only against the defaulting jamu. © OHANDHA KUMAR 
Roy CHOWDHURY v. ASWINI Kumar Das 50 


Defamation — Defamatory words used in com- 
plaint—Privilege, defence of—Damages, suit for, 
whether maintainable —English Law, rule of, appli- 
cability of, to India, 


So far asa civil suit for damages is concerned, 
defamatory words used by & party in a complaint to 
a Criminal Court are absolutely privileged and are 
not actionable. 


There is no Statute in India dealing with civil 
liability for defamation. The rules to be applied, 
therefore, are the rules of equity, justice and good 
conscience which has been interpreted by the Privy 
Council to mean the rules of English Law if found 
applicable to Indian society and circumstances; and 
as there is nothing in the circumstances and society 
of this country that would make it improper or 
ina@visable to apply the English rule, what is 
sound public policy in England is equally sound 
policy in India and the rule of English Law is in 
accordance with the principles of justice, equity and 
good conscience. 


561 





condition imposed 





There is no support for the plea that a criminal 
enactment can be interpreted as amending the civil 
law by implication, though it may be anomalous that 
a party should be criminally punishable and yet be 
not civilly liable. 

The civil and criminal law and procedure do not 
coincide but are independent of each other. 

In a civil action for libel the plea of mere truth is, 


, if established, a complete defence. In a criminal 


charge itis not so, for the accused has further to 
prove the fact that ib was for the public good that 
the imputation was made or published. CHUNKL 
Lan of Nagsinax Das, 16 A. L, J. 360 540 


* 
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Dekkhan Agriculturists’ Relief Act 

(Bom. XVII of 1879), S. 48—Civil Pro- 
cedure Code (Act V of 1908), s. 48—Hzxecution of 
decree—Conciliator's certificate, time spent in obtain- 
ing, exclusion of. 

The words “period of limitation prescribed” in section 
48 of the Dekkhan Agriculturists’ Relief Act control 
and modify the period of time allowed for execution 
ofa decree by section 48 of the Civil Procedure 
Code, so that a decree-holder is ontitled to exclude 
from the period of limitation allowed by the latter 
section the interval of time occupied in obtaining a 
conciliator’s certificate. 

The intention of the Legislature in enacting sec- 
tion 48 of the Dekkhan Agriculturists’ Relief Act 
was to secure that the Judgment-oreditor, compelled 
by the new Actto approach the conciliator for a 
certificate, was not to be damnified by any lapse of 
time before the conciliator gave him the certificate. 
B SHIDAYA VIRBHADRAYA v. SATAPPA BHARMAPPA, 20 
Bom L. R. 360 494. 
Disclaimer by vreal owner—Transfer by 

ostensible owner — Taluka ~ Succession—Primogent- 

ture sanad, effect of. 

A person who has disclaimed a title cannot be 
allowed to set it up afterwards to the prejudice of 
third parties, who have purchased the disclaimed 
property from the ostensible owner in good faith and 
for value. 

Where a primogeniture senad had been issued to a 
talukdar who died before the Oudh Estates Act came 
into force, succession to the estate would be ‘governed 
by the terms of the sanad in the case of succession 
under a testamentary disposition. O FAKER JAHAN 
i v, MUHAMMAD ABDUL GHANI Kuan, 6 0. L.J. 

3 

Divorce Act (IV of 1869), s. 10-Diere 

—Judicial separation—Adultery and cruelty after 

sepuration, effect of. 

A wife who has obtained judicial separation 
the ground of her husband’s adult alone is 
entitled to a dissolution of marriage on proof that 
her husband has again committed aaultery after tho 
separation and has in addition been guilty of cruelty 
to her after the separation L B Ma Tais Kyu v 
Ma. Ba THAIN 914 
Easements Act (V of 1882), ss. 2 

(C), 17 (C)—-Water rights—-Right, to take river 

water over another's lands in undefined channel 

nature of— Easement, i 

From time immemorial the plaintiff and his 
ancestors as owners of certain non-riparian lands 
had been taking water from a river ator abogt a 
certain spot on the banks and thence over the 
lands of the defendants successively till the plaint- 
if's lands were reached. The water was brought 
not in a defined channel but was allowed to spread 
over and irrigate defendants’ lands first and then 
the plaintiff's: 

Held, that even if the right enjoyed by the plaint- 
iff and his ancestors could not be acquired as an 
easement, there was nothing intrinsically unreagon. 
able in it; on the contrary it was compatible with the 
usages and sentiments of the agricultural population 
in many parts of India and having been enjoyed 
from time immemorial it was saved by erecbion 2 
clause (c), of the Easements Act. i 

Per Marten, J.—The plaintiff's claim wag to river 
water and not to mere surface water on the defend. 
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ants’ lands and consequently section 17 (c) of the 
Easements Act had no applicationto the case. 

JANARDAN GANGESH KHADILKAR v. RAVJI BHIKAJI 
Konpxar, 20 Bos. L. R. 398 448 
ss. 4, 12, 15, 28—‘Lend, meaning of 

— Easement, acquisition of—HEvidence of user prior to 
statutory period, admissibility of —‘As of right,’ mean- 
ing of—Tenants of dominant tenement, user by, effect 
of—Artificial structure—Easement over roof, whether 
can be acquired—General right of easement, for 
sitting, drying clothes, etc., validity of— Right of way, 
delineation of. 

In disputes relating to acquisition of easements 
evidence of user” prior to the statutory period is 
admissible. 

Artificial structures such as flat masonry roofs of 
shops are land within the meaning of that expression 
as used in section 4 of the Easements Act and ease- 
ments can be acquired over them. 

The user of an easement without any one’s per- 
mission and without interference on behalf of the 
servient owner amounts to user ‘as of right.’ 

User of the servient tenement by tenants of the 
dominant owner who are in ocenpation of the pre- 
mises is, for the purpose of acquisition of an easement, 
as good as user by the dominant owner himself. 

A general right of easement to use a roof as a place 
for sitting or as a place for drying clothes or for 
otker purposes of this nature can be acquired under 
the Easements Act. 

Where the area over which an easement of way 
has beenacquired is small and the points of egress 





. and ingress are fixed, it is not necessary for the 


Court to delineate the particular portion of the 

ground which persons enjoying the easement are 

entitled to use, © GANESH Prasan v. KHUDA 

BAKHSH, 21 O. C. 78 585 

Su 4 Windows, right to open and shut into 
another's land, acquisition of, as easement—~ Injunc- 
tion to lower level of roof to enable free movement of 
window. 

The right to open and shut windows and shutters 
into adjoining land can be acquired as an easement 
within the meaning of section 4 of the Easements 
Act. 

Where defendant built his house opposite to the 





window of the plaintiff’s house which had been in 


existence for 30 years, with the result that the 
eaves of the defendant’s roof rose above the level of 
the plaintiff's window and the shutters of the latter 
could not be shtt and opened as usual: 

Held, (1) that the plaintiff had an easement to 
swing on the shutters of his window into the defend- 
ant’s land; . 

(2) that it was competent for the Court to issue 
an injunction to the defendant to lower the roof of 
his house so as to enable the plaintiff to shut and 
.open the window freely. WI Ranea Row v. Rama- 
THILAKAMMA, 7 L. W. 332 

SS. 12, I5 585 
S. [5—‘Belongs to Government’, meaning of 

—Servient tenement, transfer of, by Government to 

private individual, after 40 years’ enjoyment of ease- 

ment by dominant owner, effect of-—~Hasement, acquist- 
tion of; against transferee. 

The'woyds ‘belongs to Government’ in the last 

paragraph of section 15 of the Easements Act 
6 
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Easements Act—contd, f 
refer not to the time of suit but to the time 
during which the easement is enjoyed. 

Where, therefore, after 40 years’ enjoyment of an 
easement as against Government, the latter transfers 
the property to a private party, the easement 
does not become absolute, but the person claiming 
it must make good his title by 20 years’ enjoyment 
against the transferee after the transfer. 

Semble—Where the 60 years’ period has nearly 
expired during Government ownership of the land 
and the land is then transferred by Government to 
a private party the acquisition of the easement 
might be held to be completed if the deficiency was 
made up by subsequent enjoyment against ~ the 
transferee. TE Sarnivasa UPADYA v. RANGANNA 
Buatra, 34 M. L J. 396; 41 M. 622 8 
m mn Sa ZS -Reconstruction involving change in 

situation of roshandans, whether fresh easement — 

Building up wall so as to block roshandans —Injune- 

tion, suit for, whether maintainable, 

A. re-construction of a house involving a change in 
the situation of the roshandans does not mean a fresh 
easement requiring a fresh period of 20 years for 
its acquisition. e 

Plaintiff sued for the issue of a mandatory injanc- 
tion to the defendants that they should demolish a 
wall built by them. It appeared that the plaintiff 
had re-constructed his house and had changed the 
position of his parnalas and roshandans, Defendants 
had thereafter built up their wall so as to block these 
parnalas and roshandans: 

Held, that the plaintiff was entitled to the relief 
claimed. P Duaram Das v. PIYARE Lar, 98 P. W. 
R. 1918 985 
eman marana Sy Bh—Accessory rights— Right to discharge 

vain water from eaves—Right to go over servient 

tenement to repair wall supporting eaves, whether 
accessory to easement, 

Plaintiff, who was entitled to an easement of 
discharging water upon the defendant's land from 
projecting eaves, sued for an injunction restraining 
the defendant from making any use of his land 
which would prevent the plaintiff from going upon it 
for all the purposes of repairing the wall of his house 
abutting thereon and which supported the eaves: 

Held, that inasmuch as it was not absolutely 
impossible to repair the wall from the inside it 
would be an altogether illegitimate extensich of 
the doctrine of accessory easements to grant the 
plaintiff the injunction sued for, 

Per Heaton, J.—The accessory rights mentioned in 
section 24 of the Easements Act are not intended to 
be of such a nature as to deprive the owner of the 
servient tenement of his rights of property, unless 
such a result is absolutely essential B HIMATLAU 
MAGANLAL SHAH v. BHIKABAI AMBITLAL SHAR, 20 Bom, 
L. R, 403 A 
S. &7—Suspension of easement by agree. 

ment, whether eatinguishes easement—Tranefer, sale 

in execution, whether is—Rule against perpeturties, 

Plaintiff entered into an agreement with one N., by 
which the latter admitted the former’s right to dis- 
charge rain water on to the latter’s house, and the 
plaintiff agreed not to exercise the right so dong as 
N. or his descendants remained owners of the house; 
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if, however, the house was transferred, plaintiff was 
to rəsume the enjoyment of the easement. The house 
was sold in execution of a decree and was purchased 
by the defendant who had notice of the agreement: 

Held, (1) that the sale in execution was a transfer 
withjn the meaning of the agreement; 

(2) that the plaintiff, having purchased the house 
with his eyes open, could not be allowed to plead 
that he was not bound by the contract entered into 
by his predescésor-in-interest ; 

(3) that the rule against perpetuities had no appli- 
cation to the case, 

An easement is not extinguished by cessation of 
user, where the cessation is in pursuance of a con- 
tract between the dominant and servient owners. 
P Fares OHAND v. PARAS Ram, 56 P. W, R. 1918; 34 
P. L. R. 1918 618 


Ejectment, suit for 317 

——~ ——, Sih for, against recorded tenant—Burden 
of proof 

~ ~, suit fer—Nolice sent through registered post 

—-Proof of service of notice—KEvidence necessary. 

A notice to quit was sent through registered 
post. The posting was duly proved and the regis- 
tered envelope was produced in Court with an 
endorsement purporting to have been made by the 
postal peon stating that the addressee refused to 
accept it: 

Held, that though the evidence adduced as to the 
service of the notice was not legally sufficient, the 
plaintiff's suit for ejectment on cotice to quit should 
not have been dismissed on the ground that the 
service of notice was not proved, but that the 
plaintiff should have been given an opportunity to 
prove the actual service of notice onthe defendant. 
© KALAMUA KHADIM V. AMIR ALI KHALIFA 917 
Title, proof of- Burden of proot—Possession, 

value of. 

Ina suitin ejectment the plaintiff must prove 
good title and there is no onus onthe defendant to 
prove title relatively good or bad ab all. 

lt needs twelve full years’ possession to make title, 
and, therefore, where a plaintiff fails to prove anything 
more than possession within twelve years of suit, the 
onus is not shifted on to the defendant to prove good 
title, B Barpvur NARAYAN CHITNIS v. BHAGVANT 
BALWANT Curtnis, 20 Bom. L. R. 346 5 


Electricity Act (IX of 1910), S. 24, 
Sch., Cl. Vi-—Fuse or cut-out—Service-line, cost 
of maintenance of ~Liability of licensee—Installation, 
defective——Consumer, whether liable to pay jor new 
cut-out. 

A fuse or cut-out is a necessary part of the service- 
line andis kept nuder the licensee's seal. 

The licensee is bound to baar the cost of the 
maintenance of the service-line whether or not it hag 
Deen initially paid for by the consumer. 

If the consumer’s installation is defective, the 
licensee is entitled to discontinue the supply of energy 
to him. 

In case Of a dispute as toany alleged defect, the 
licensee can take action under clause VI, sub-clause 
(3), of the Schedule to the Electricity Act and refer 
the matter to an Electric Inspector who shall decide 
i? 
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If the licensee continues to supply energy to a 
consumer when he knows or has reason to believo 
that the latter’s installation ia defective, he does so at 
his own risk and the consumer is not liable to pay for 
a new fuse or cut-out if the old one melta owing to a 
defect in his installation. P LAHORE ELBCTRIC 
SuPPLY Co v. Durga Das, 79 P., W. R.1918 IZI 
Estoppel 94, 331, 986 
— Both parties estopped, effect of—Court, duty of, 

ta decide case on merits. 

In a case of one estoppel against another, the 
parties are set free and the Court has to see what 
their original rights are. 

8., deriving title by sale from B., sold certain land 
to J. B. subsequently sold the same land to L. Before 
the sale to S., B. had mortgaged the land and in 1905 
he sued 8. and his co-mortgagees for redemption, On 
the same day L. sued S., B. and one R. for redemption 
of another mortgage exectited by B. in favour of R. 
Both these suits were compromised: B. withdrawing 
and acknowledging S. as fullowner, and L. agreeing 
to get possession (in the second suit) on payment of 
Rs. 550 to S. J. now brought the present suit to 
recover the land from Le 

Held, that though S. was estopped by the compromise 
decree from denying L.’s right to redeem, L. himself 
was estopped by the decree in B.’s suit from denying 
that S. was full owner and that, therefore, the plaintiff 
was entitled to recover the land in suit, P J mE 





Lat v. BEHARI LAL 
—, doctrine of, whether applies to Criminal Law, 
The principle of estoppel has no place in the 
criminal law and the idea “of a Christian by estoppel 
is a contradiction in terms. A MAHA Ram v, EMPEROR, 
16 A. L. J. 414; 19 Cr. L-J. 615 
Vence Anpi Benona; order of, when to be 
made. 

It is an unusual course to remand for fresh 
evidence an appeal which has been argued, and 
which ought prima facie to be decided upon the 
niaterials which were before the Courts below. P C 
GANGA PERSHAD SINGH v [suri Peksxap Sines, 4 P, 
L. W. 349; 16 A. L. J. 409; 34 M. L. J. 646; 27 C. L. J. 
548; 22 C. W. N. 697; 20 Bom. L. R. 687; 23 M. L. T. 
888; (1918) M. W. N. 382; 8 L. W. 178 I 
Firat report, value of —Report made by accused, 

admissibility of. 

A first report is generally very valuable corro- 
borative evidence of the testimony of the person 
who makes it; but where it is made by an accused, 
it is not admissible in evidence at all and constitutes 
no corroboration either of the case against him. 
self or of that against any other co-accused. 

Where, therefore, the whole of the evidence was 
disbelieved by the Sessions Judge but the accused 
were convicted on the strength of a report made by 
one of themselves: 

Held, that inasmuch as the conviction was based 
on material which was inadmissible in evidence, 
it could not stand. P Hanzi v Emperor, 4 P.R. 
1918 Cr.; 19 Or, L. J. 518 2 


Evidence Act (I of 1872), $. 8—Res 
geste, admusstbility of, 

Under section 8of the Evidence Act stateménts ë 
accompanying conduct and explaining such condifct 
aro relevant. N TULSARAM v. ARJUNAe 

e 
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confession made toa Magistrate, whether admissible— 

Proof. 

In order to make a confession admissible in 
evidence it is not necessary that it must be recorded. 

An oral confession by an accused person not being 
open.to exception under sections 24, 26 or 26 of the 
Evidence Act, is, as an admission by an accused per- 
son, a relevant fact and may be proved at his trial 
under section 21, Such a confession made to a Magis- 
trate is relevant and may be proved by the evidence 
of the Magistrate. 

Where, therefore, the accused made a verbal con- 
fession of his guilt before an Honorary Magistrate: 

Held, that the confession was admissible in evidence 
and could be proved by the evidence of the Magis- 





trate. P Feroz v. EMPEROR, li P. R. 1918 Cr. 
19 Cr. L, J. 651 843 
— S. 24 843 


——— S. 24. 

A confession made by an accused person on his 
trial for illicit possession of opium to a Superin- 
tendent of Excise is admissible in evidence, provided 
no inducement, threat or promise was held out or 
made to the accused in order to procure the con- 
fession. 

An entry in a register of postings showing that 
certain Customs Preventive Officers were ordered to 
be at their stations at a particular hour does not 
refer to matters of State and is not excluded from 
disclosure under section 123 or 162 of the Evidence 
Act.- 

A statemont mide by a subordinate officer to his 
superior olficer regarding the apprehension of a 
certain accused person within the hearing of various 
people cannot be withheld from the Gourt under 
section 124 of the Evidence Act. C ROKUN ALI 4, 
Emperor, 22 C. W. N. 451; 19 Cr. L. J. 524 284 


SS. 25, 26 843 
S. 35— Evidence, admissibility of —Certitied 

copies of papers of purlition under Regulation XIX 
` of 1814, whetner admissible. 

Certified copies of the papers inthe Collectorate, 
whioh prima facie appear to be the record of a parti- 
tion made in a proceeding under Kegulation XiX of 
leis between the predecessors of the parties to a suit, 
are good and admissible evidence, quite apart from 
anything contained in section dè of the Kyidence 
Act. | Kusrsa Nato MANDAL v, MAHOMED Atta 
RAKHA A 








S- 58 —Evecution of document —Proof—Ad- 
nission—Injerence drawn tren. matter not on record, 
validity of. 
in & suit upon a mortgage alleged to have been 

executed by tne father of tne defendants, the latter 

denied all knowledge of the transaction. One of 
them, however, on being examined as a witness 
admitted that the signature on the deed was his 
father’s. The suit had been brought on almost the 
last day allowed by the law of limitation, and from 
this she Court inferred that the plaintiff must all 
along have been receiving interest at the stipulated 
rate and that on that caloulation the mortgage debt 

ə bad been fully savistied: 

- *Heid, (i) thatas far as the defendant who identi- 

fied his father’s signature - was concerned, his 

2 ® 
. 
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Evidence Act~conid, : 
admission, under section 68 of the Hvidence Act, 
relieved the plaintiff of any further responsibility 
of proving the mortgage-deed; 


(2) that the Court haderred in law in drawing 
the inference as to the payment of interest from 
matters not in evidence before it, and that, ther®fore, 
there had beenno proper trial of the suit. B 





LAKHICHAND CHaAaTRABHUS MARWADI v. LALCBAND 
Ganpat Parit, 20 Bom. L. R. 354 5 
——— SS., 65, 74 338 
——— S, 80 258, 507 
S. 91 507 


S. 9 [ —Oral evidence to explain document, 
admissibility of— Construction of document—‘Up to” 
or “until” a certain day, meaning of. 

The words “up to” or “until” a certain day in a cou- 
tract may be construed as exclusive or inclusive of 
the day to which they are applied according to the 
context and subject-matter of the contract. 

No extrinsic evidence as to the sense in which 
the words were used by the promisor or understood 
by the promisee is admissible under section 91 of 
the Indian Evidence Act. 

Where in making an offer for the sale of a motor 
car the vendor said in a letter “ please understand 
that my offer only holds good up to Wednesday next 
as the time I have is limited:” 


Held, that having regard to the ordinary bearing 
of the words “up to” and fo the well-known principle 
applicable to deeds and other documents that a 
document should in case of doubt and where all 
other rales of constructions fail be construed most 
strongly against the grantor, the oifer remained 
open during the whole of Wednesday and did not 
expire at midnight of Tuesday. © METROPOLITAN 
ENGINEERING WORKS v. WALTER EUGENE DEBRUNNER, 
22 C. W, N. 4.6; 450, 481 
—— Se 92 860 


S. 92, applicability of, to document to which 
one of the parties to sutt-was not party. 

The provisions of section Y2 of the Evidence 
Act, excluding oral evidence in regard to the ques- 
tion whether a certain plot of land was or was 
not covered by a sale-deed executed by one of 
the parties to a suit,do not apply wnenthe other 
party to the suit was nota party to the docu- 
ment.  SukumMari DEBY v, KALIPADA er oe 


S. 106 822 


S. 108—Presumption of death—Date of 
death—Evidence. 

The only rule which section 108 ofthe Evidence 
Act prescribes is that a person who has not been 
heard of for seven years by those who would 
uaturally have heard of him if he had been alive, is 
presumed to be dead at the time when the question 
whether he is alive or dead is raised. There is no 
presumption as to the time of his death, and if any 
one seeks to establish the precise period at which 
sach person died, he must do so by actual evidence, 
P BAsHARAT v, NAJIB KHAN, 33 P, R. 1918; 68 ne : 


K. 1918 Q 
653 
3 











S. 114 
———— S. | 14—Estoppel 
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S: I I5—Estoppel by representation or 
action causing another to change position—Convey- 
ance by person entitled by estoppel, whether transfers 
good title against those bound by estoppel. 

The doctrine of estoppel is based upon the change 
of position brought about by the representations or 
actings of the persons bound by the estoppel. 

Estoppel applies not only in favour of the person 
induced to change his or her position, but of a 
transferee from such person, and it binds not only 
the person whose representations or actings have 
created it, but all claiming under him by gratuitous 
title, 

The estates of B., a Raja, were taken under Govern- 
ment management under the Encumbered Estates 
Act. The manager appointed, who had a power of 
sale under the Act, put up a village to sale. B. 
bought it benami in the name of K, but the manager 
never executed any conveyance to K. Thereafter 
the management was removed and B. was .restored 
to his estates K. having died, B. procured K.'s heir 
L. to convey the village to B.’s illegitimate daughter 
R. After B’s death R, conveyed it to A. who sued B.’s 
heir J, for possession: 


Held, that J, was estopped from denying R.’s title. 
PO JAGANNATH PRASAD SINGH v. ABDULLAH, 16 A. 
Ta. J. 576; 5 P. L. W., 83; (1918) M. W. N. 406; 22 C. 
W. N. 891; 8 L. W. 163; 24 M. L. T. 62; 280. L. J. 192 


770 
S. I I G—Estoppel 656 
s. 118 497, 999 
S. 123, 124, 162—Confession made 
to Superintendent of Excise, admissibility of— 
State document, posting register, whether is— 
Official communication Privilege 


ss. 155, 157—Statements made to Police, 
whether can be used as corroboration—Hostile witness, 














whether can be impeached by reference to Police | 


diary. 

Sake ani of witnesses made to the Police should 
not be used to corroborate them except in very 
special circumstances, 

The evidence of a witness whois hostile to the 
Crown may be impeached by reference to the Police 
diary. 

if in the course of a trial a witness is called 
tipon to say that he saw the offence committed by 
the accused and when called upon says that the 
offence was committed by an entirely different 
_ person, it is only fair that the Crown should be 
allowed to use section 155 of the Evidence Act to 
disabuse the Jury of the effect made by a wilfully 
false statement. There is nothing in: section 162 of 
the Criminal Procedure Code to prevent this course 
being adopted. That section provides only for 
facilities to the accused to obtain copies of Police 
Pat Ram CHARITRA SINGH v. EMPEROR, 





papers. 

(1918) Par. 95; 4 P. L., W. 325; 19 OR. L. J, 512 272 
S. 157 272 

——— Sı I 284 


S. 162—Summoning Government servant 
to produce docwment—Discretion of Couwrt-—Pro- 
eedure. 

If a Court decides to summon a Government official 
for the production of certain documents, it should 
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only do so after careful consideration and once 
the summons has been issued, production should 
ordinarily bo insisted on if the party who obtained 
the summons so desires. N Laxsan Rao v. VITHOBA 


Execution, application for, dismissal of—Fresh 
application, maintainability of—Limitation—Bengal 
Tenancy Act (VIII B. C. of 1885), Sch. II, cl, 4. 

In execution of a rent-decree, the property of 
the judgment-debtor was sold, but the sale was after- 
wards set aside on the latter’s application. The 
decree-holder taking no further steps, the execut- 
ing Court thereupon passed the following order: 
“Sale set aside; the deoree-holder taking no further 
steps, the case is dismissed for default.” Ona 
second application for execution being made by the 
decree-holder, beyond the three years’ period limit- 
ed by clause (6) of Schedule III of the Bengal 
Tenancy Act: 


Held, that the second application conld not be 
regarded as one in continuation of the previous 
application for execution, which ended with the 
order of the Conrt dismissing that execution case for 
default.of the decree-holder. © Mipnarore ZEMIN- 
DARY COMPANY, LIMITED v, Dina Natu SARU, 22 O. 
W. N. 766 


—Instalment decree—Default — Acceptance of 
overdue instalments, whether evidence of waiver— 
Limitation. 

Where a deoree provides for payment by instal- 
ments subject to the condition of the entire decretal 
amount becoming payable at once on failure to pay 
any fixed numberof instalments regularly, the mere 
acceptance of overdue instalments by ‘the decree- 
holder is not of itself sufficient proof of waiver on 
his part to execute the decree for the entire amount. 

Whether the payment and acceptance of an overdue 
instalment isto be treated as a payment regularly 
made in satisfaction of the instalments due, so as to 
extend the period of- limitation for execution of the 
decree, is a question of fact. S Buawanpas Ferroo. 
MAL, Fim oF v. MEGHRAJ, 11S.L R. 120 324 


—Sale—Morigage prior to attachment, whether 
binding on auction-purchaser. 

A person who purchases property, which has 
already been mortgaged, in execution of a decree, 
cannot acquire larger rightsthan those which his 
judgment-debtor possessed on the date of the sale. 

An auction-purchaser of a property mortgaged to 
a person under a registered deed, executed prior to 
the attachment of the property, is bound by the 
mortgage evenifhe had no notice of the mortgage 
and the mortgagee failed to have his lien notified at 
the time of the sale. O BHAIRON Prasan v., SHEO 
DARSHAN, 5 O. L. J. 114 


~—— — Suit against lunatic— Court refusing to appoint 
guardian ad litem~-Decree passed— Representative 
of lunatic, whether can object to decree in execution. 
Where a suit is brought against a person of 
unsound mind and the trying Court is asked tg 
appoint a guardian of the lunatic for the purposes 
of the suit, but refuses to do so* and passes 
a decree against the lunatie, * the repres8ntative of 
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the lunatic after his, death cannot raise an objection 
in the execution Court that the decree was null and 
void and could not be executed. Pat JANG BAHADUR 
LAL 4. PALTU TEWARI, (1917) Pat. 166 I8 


Execution of decree—Attachment with- 
drawn Declaration, suit for, by creditor that pro- 
perty belongs to judgment-debtor, maintainability of 
—Specific Relief Act (I of 1877), s. 42, proviso, appli- 
cability of, 

Independently of the provisions of Order KAT, rule 
63 of the Civil Procedure Code, a decree-holder may 
sue fora declaration that certain property attached 
in execution of his decree belongs to the judgment- 
debtor, although at the time of the suit the attach- 
ment might have been withdrawn and the property 
may not be in the possession of the decree-holder. To 
such a suit the proviso to rection 42 of the Specific 
Relief Act does not apply. L B MAUNG Ba Kyaw v. 
U Lan 9 


Decree on contract entered into while estate 
under Court ofi Wards’ superintendence—Property 
purchased from profits. of estate after release from 
superintendence of Court of Wards, attachment of — 
Court of Wards’ superintendence, release from, effect 
ofe 
Property purchased by a person from the 

profits realised by him from his estate after 

its release from the superintendence of the Court 

of Wards, is Hable to attachment in execution of a 

decree obtained against him in respect ofa contract 

entered into while his estate, was under the superin- 
tendence of the Court of Wards. Q Dent BAKHSH 

SINGH v. BED, Natu, 5 O. L, J.90 219 


Execution of document -Prof 555. 

Ex parte application, duty of party making 
— Order. extending time jor filing appeal, whether can 
be. cancelled by same Court, 

When an, ex parte application, is made, it isthe duty 
of the party making the application to. call the 
attention of the Judge not only to, the portion of the 
law. or authority in favour of his case butalso to the 
matters that, are against him. 

Onan ex parte application made to, the District 
Judge asking him under the provisions of section 5 
of the. Limitation Act to extend: the time for filing an 
appeal and to give the appellant time for the, purpose 
of paying.the Court-fees, the Judge made an order 
that time, would, be extenced. But subsequent- 
ly and before the memo. of, appeal had in fact 
been, admitted, he re-corsidered his order and 
revoked it: 

Held, thatthe Judge had ample anthority. under 
the. law to revoke or alter his, previous order at any 
time, before the appeal was admitted, © Iswar 
CHANDRA KABALI V. ARJAN 725 
Factories Act (XII of I9I1), ss. 34, 

ty, —"Occupier,” meaning of—Separate sen- 
tences of fne on occupier and manager, legality of— 

Exemption of:occupier or manager—Procedure, 

An, “occupier” of a factory within the meaning 
of section 41 of the Factories Act is the person entitl- 
ed to the possession or use of'the factory, He is 
ethe controller, for the time being, of the factory, 





the, per sun entitled to use the factory for his own or. 


another’ e profi, 
e 
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He may be the owner, on the other hand he may 
be only a lessee or a mortgagee with possession, but 
it is he who decides whether the factory is to work 
or to close down, The manager merely carries out 
the oecupier’s orders to work the, factory, and if the 
occupier designates no manager, the occupier hifself 
shall be deemed to be the manager forthe purposes 
of the Act. 

Section 41 of the Factories Act | anthorises a 
Magistrate to impose on the occupier and manager 
jointly and severally a fine not exceeding Rs. 200, 
There can be only one fine and for the whole sum 
each delinquent is jointly and severally liable. Sepa- 
rate sentences of fine on the occupier and manager, 
under this section, therefore, are not legal 

Section 42 of the Factories Act provides the 
remedy foran occupier or manager who is the victim 
of some other person’s neglect, but he must take 
the prescribed steps to assure the real cnulprit’s 
conviction and not merely attempt to exculpate 
himself. P NIRANJAN Lan v. Emprror, 13 P. R. 
1918 Cr; 21 P.W., R. 1918 OR; 19 Cr. L. 7 BO 


me moms SS, 41, 42 159 
Financial Commissioner Punjah’s 
Standing Order No. 2, parada 


object of 
First report, value of 273 


Forest Act (VII of 1878), ss. 25 (i), 
31 (J); r. 3 (A) — Reserved forest—Shooting tiger 
in veserved forest without license to protect property 
~ Offence. 

Under rule 8 (a) of the rules made by the 
Bombay Government under section, 25 (i) and 
section 31 (J) of the Forest Act, hunting and shooting 
in a reserved forest are prohibited except under a 
license to be obtained from the conservator of forests, 

Some of accused’s cattle were killed by a tiger 


end with a view to prevent further injury to 


his property the accused successfully tracked 
and shot atiger without a license in a reserved 
forest, to which the rules made by the Local 
Government under section 25 (7) and section 31 
{j} of the Forest Act had been duly applied: 
Held, that the accused was guilty of an offence 
under section 25 (7) of the Forest Act. B 
AMBIRSAHEB BALAMIYA PATIL v. EMPRROR, 20 Bom. DL 


R. 384, 19 Cr L, J. 610 514 
n Sa SI) 514 
Fraud 222, 250, 253 


— Decree obtained by perjured evidence, suit to 
set aside, maintainability of. 

No suit can be instituted to seb aside a decree on 

the ground that it was obtained by perjured evidence. 

K-apIRVELU NAINAR v, KUPPUSWAMI NAIcKER, 23 

M. L. T. 872; 8 L. W. 102; 24 M. L. J. 690; (1918) M. 





W. N. 514 774 
General Clauses Act (X of I897), 
S. 3 164 





: S. 6 (C), (e) 109 
Guardian and ward--Guardian spending 
more than income of estate upon ward, whether entitled 
to recover excess—~Accounts filed by guardian and 
accepted by Court - -Presumption of correctness, 
A guardian who, without taking the leave of the 
Court, chooses to spend upon the ward more thay 
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the income of the ward’s prop2rty is not entitled, 
atter his guardianship has determined, to come 
forward and sue the ward personally for the excess 
amount so expended 

It isthe duty of a Court which appoints a guardian 
to examine iuto the accounts submitted to it by the 
guardian periodically to the best of its ability and to 
satisfy itself that they are properly prepared A 
presumption of correctness attaches to such accounts 
after they have been seratinized and accepted by 
the Court. O Goran v, Sansu, 21 0.C. 74 599 
High Court, power of, to punish contempt sum- 

marily when committed out of Court 338 
Hindu Law—Muhammadan Liaw —Custom ~Halai 

Memons settled in Kathiawar, whether governed by 

Hindu Law or Muhammadan Law, 

As regards inheritance and succession Halai 
Memons settled in Porebander in Kathiawar did not 
retain Hindu Law at the time of their conversion 
to Islam, nor have they by immemorial custom 
adopted Hindu Law. In these matters, therefore, 
they are governed by Muhammadan Law and not by 
Hindu Law. B KHATUBAIv, Manomep Hast ABU, 
20 Bom. L. R. 289 >- 

i Adoption—Orphan boy, whether can 
be adopted — Will in favour of adopted son, construc- 
tion of-— Widow, power of, to dispose of property in- 
herited from father-—Oollaterals, rights of. 

According to Hindu Law no other than the father 
or mother can under any circumstances give a boy 
in adoption. An orphan boy, therefore, cannot be 
adopted, 

Where a Will is made in favour of an adopted son 
and the adoption is held to be invalid, the question 
is whether the mention of the devisee in the Will 
as an adopted son is merely descriptive of the per- 
son to take under the Will, or whether the assumed 
fact of his adoption is the reason, and motive of the 
bequest, and a condition of it. 

Where a Hindu widow, who had no authority from 
her husband, adopted a son and subsequently made 
a Will in his favour, in which after reciting the fact 
of adoption she stated that she was making the Will 
“with a view to remove sabsequent disputes arising 
in connection with the management of the property 
of the family”: 

Held, that the validity of the adoption was not 
a @ondition precedent to the devisee taking under 
the Will, and that in spite of the adoption being held 
invalid the devisee was entitled to the property 
which the widow had power to dispose of by Will. 

Property inherited by a Hindu widow from her 
father is not, strictly speaking, her stridhan and a 
collateral of her husband has, therofore, no locus 
standi to contest her power of disposition in respect 
of such property. P RaAMJI Das v. DURGA PARSHAD, 
6 P. R. 1918 o 
—— — Alienation by widow of her husband's 

property to pay of his debts— Payment undertaken 
by relative of deceased-Failure of relative to discharge 
obligation, whether revives debt, 

A Hindu widow sold her husband’s property in her 
possession in order to discharge debts of the 
deceased, which a relative of his had agreed to pay 
off but which he failed to discharge: 

Held, that when the relative of the deceased made 
himself responsible and agrzed to pay off the 
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debts, they ceased to be debts either of the deceased 
or of his widow, and the mere fact that the relative 
failed to perform his obligation would not revive the 
debts so as to make them a good consideration for 


the alienation of the property by the widow. A 
NATHU v. TULSHA, 16 A. L. J. 448 28 
Alfenation — Temple property — 





Mahant, alienation by 

—Bengal schooli—Yautuka and ayau- 
tuka property~ Burden of proof—Succession-— Eject- 
ment, suit for—Mesne profits, claim for, against 
trespasser, maintainability of. 

The burden of proving that the preperty which a 
Hindu lady purchased long after her marriage was 
her yautuka property, because the purchase was 
made from a special fand obtained during her 
nuptial ceremony, is on the person who asserts it. 

To the ayautuka property left by a Hindn female 
the sons and the maiden daughters may be entitled 
in equal shares, but the married daughters are post- 
poned to the sons, 

Defendant No J, under colour of title from 
defendant No.4 to whom he attorned, dispossessed 
the plaintiffs tenants who thereupon surrendered. 
Defendant No 4 realised rents fromthe defendant 
No. | for some years. Ina suit by the plaintiff for 
ejectment of defendants Nos. 1 and 4: 

Held, that whatever the relation might be between 





defendant No. | and defendant No 4, the possession , 


of the defendant No. 1 as against the plaintiff was 
that of a trespasser, and the plaintiff was entitled 
to mesne profits as against him, BDELAUNEY v, 
PRANHARI Guna 22 O. W. N. 990 879 


—-— Guardianship — Guardian, 
whether is, 

Under the Hindu Law the mother is the natural 
guardian ofa minor in the absence of the father, 
irrespective of the family being joint or soparate, 
Pat Baao Prasan SABU v. RAMCHANDRA PRASAD, 
4 P, L., W. 378 253 


Step-mother, right of, to act as 
guardian of her step-son—-Contract by guardian, 
whether chargeable on minor’s estate. 

In the absence of nearer relations, a step-mother is, 
under the Hindu Law, entitled to act as the guardian 
of her step-son. 

A Hindu guardian cannot enterinto a transaction 
so as to charge the minoron attaining age with 
personal liability. f 

Where a decree makes the minor personally liable 
on a contract by his guardian the Appellate Court 
has jurisdiction to amend and rectify iteven in the 
absence of a memorandam of objections or cross- 
appeal on behalf of the minor. 

The minor's liability, however, for debta properly 
ineurred on his kg i his guardian can be charged 
against his estate, VENKATASAMI NAIKCER v. 
MUTHUSANMI PILLAI 84 M. L. J. 177; 28 M. L, T. 280 

949 


mother, 





-—-— —Inheritance—Unchaste female, right of, 

According to the Bengal School of Hindu Law, any 
female heiress who was leading an unchaste life 
before the date when the succession opened out is 
excluded from inheritance. © RAJABALA DASSI v, 
Sayama CHARAN BANERJEE, 220. W. N. 366 714 
—Joint family—fulienation by Jather— 
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Suit by son for cancellation of deed—Antecedent debt 

— Family necessity. 

Flaintiff sued for cancellation of two mortgage-deeds 
and a lease alleged to have been illegally executed 
by his father in favour of defendant. The lst Court 
holding that the alienations were tainted with 
imm orality and were not for any family necessity, 
cancelled the alienations. On appeal the District Judge 
held that it was not proved that the executant was 
leading an immoral life and that the debts were not 
tainted with immorality and dismissed the suit. On 
second appeal to the Chief Court: : 

Heid, that it was necessary for the lower Appellate 
Court to decide, whether the debts in question were 
raised by the executant for some family necessity 
or to meet antecedent debts and to see whether the 
atencedency of the debts was real or merely a cover 
for what was essentially a breach of trust, P 
LAJJA RAM v. NARINIAN LAL, 101 P, W. R 19:5 989 
Joint family—Alienations by father—Suit 

by son—Lmmoral debts—Burden of proof —Hvidence 

of immorality, whether sufficient. 

In order to exempt a Hinda son’s share in the 
family property from liability for his father’s debts 
the son must show that the debts were incurred for 
immoral purposes. 

There must be some definite connection established 
between the debt and the expenditure. Ib is not 
sufficient to prove that the father was a man of 
extravagant and vicious habits. 

The onus of proof that the debt was incurred by 
the father for illegal or immoral purposes, is not 
shifted on to the creditor by proof of immoral 
habits. N Buixa v. Haran 206 
lienation by one member, whe- 

ther can be impeached by other members not parties to 

alienation—-Stranger, whether can impeach alienation 

—Grant of property to mahart and his heirs, whether 

grant in favour of temple. 

If one or more members of a Hindu joint family, 
purporting to act on behalf of the family as a whole, 
make an alienation of joint family property, it is 
open to those members of the family who did not 
join in the alienation, to contend that the alienation 
was made without authority and not for valid 
necessity or for the benefit of the joint family and 
that it is not enforceable. But such alienation is 
good as against a person whois not a member of the 
joint family and does not claim throngh the joint 
family. 

A grant of property made under a deed in favour 
of a mahant of a temple and his heirs for the services 
rendered by the mahant to the temple is not a grant 
of the property to the idol or to the temple, and the 
mdhant and his heirs are competent to deal with the 
property as their private property. A BANARSI Das 
uv, SHRODARSHAN Das SHASTRI, 16 A. L. J. 394 G5 J 
— Bond executed to manager—Pay- 

ment to one of several heirs, whether discharges 

promisor——~Payment to one of co-heirs of promisee, 
effect. of. 

Payment to one of the co-heirs of a promisee under 
a bond would not discharge the promisor from his 








P ee 





ee Fe 





° , liability. The same considerations govern payments 


made to a junior member of a Hindu family during 
the lifetime of its manager in whose favour the bond 
was exeputed, 
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A payment made to one of the sons of a promises 
under a bond, while the latter is undergoing a sen- 
tence of transportation and there are other sons of 
the promisee alive at the time, does not discharge the 
bond, 

Where money has been advanced by the manager 
of a joint family the other members do not become 
co-promisees with him. 

A person who has an interest in bonds or securities 
standing in the name of another is not a co-promisee 
with him. Wl ANKALAMMA v. BELLAM CHENCHAYYA, 7 
L. W. 221; 84 M. L. J. 815; 23 M. L. T. 216; 41 wats 


—Joint family consisting of brothers— 
Alienation by manager, whether binding on other 
members —Necessity. 

The manager of a Hindu joint family, which owned 
a house in a town and lived by cultivation of an 
occupancy holding, executed a mortgage of the 
house in favour of the plaintiff The mortgagor died 
and the plaintiff brought a suit for the sale of the 
house against the remaining members of the joint 
family, who contended that as they and their 
ancestors were cultivators and the house in dispute 
was used in connection with their cultivation, its 
hypothecation could not be valid according to law 
and no decree could be passed in respect thereto: 

Held, that the house being situated in a town 
and there being nothing to show thatit passed to 
the defendants as an appendage or adjunct of the 
tenure or that there was any connection whatsoever 
between the two, it could not be held to be appur- 
tenant to their occupancy holding. 

In a joint Hindu family consisting of brothers and 
their families, an antecedent debt incurred by a 
brother in the position of a manager is not binding 
upon his other co-parceners, unless it can be shown 
to have been incurred for family necessity. It is 
not the pious duty of brothers or nephews to pay 
debts incurred by their brothers or uncles 
NIRBHAY LAL v, KALLAN 





— ma Consisting of one adult co-parcener 
and minors-——Testamentary guardian, appointment 
of, for minors’ properties by manager, validity 
of-—Statuicry authority, sanction of, 

It is not competent to the only adult co-parcener 
of a Mitakshara family consisting of himself and Sis 
minor co-parceners to appoint a testamentary guar- 
dian to the co-parcenary properties of the minor co- 
parceners. 

Per Ayling, J.——The attractive doctrine that every- 
thing which is not expressly forbidden shonld be 
held lawful, if expedient, is one which has its 
dangers and requires careful consideration before 
application. 

Per Seshagiri Aiyar, J.—~On principle, a person who 
is uot capable of making a gift of his property or to 
dispose of it by testament cannot be in a position to 
control that property after his death. 

The Indian enactments dealing with guardianship, 
viz., the Court of Wards Regalation, the Guardians 
and Wards Act and the Widows’ Re-marriage Act 
give no statutory authority for the appointment of 
a testamentary guardian in respect of co-parcqnary 
property. They only refer to cases in which such 
power of appointment ia permissible under the law, 
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for example cases of self-acquired property in Madras 
or Dayabhaga property in Bengal. M CHIDAMBARA 
PALLAI v. BANGASAMI NAICKER, 34 M. L. J. 381; 23 M. 
L. T. 266; (1918) M. W. N. 265; 7 L. W. 454 4l M. 
561 905 
———e—JOint family -Joint and self-acguired 

property, blending of, effect of—Gift by managing 

member of joint family property, validity of. 

Amember ofa Hindu joint family may convert 
his self-acquired property into ancestral family 
estate by throwing it into the common stock, 


A Mitakshara family cf five brothers separated in 
estate. D. and K., two of the brothers, continued 
to live together, D. acting as guardian of K, who was 
a minor, Lateron a son R was born to D. Later 
still D. D., a third brother, died, and property came 
to D. and K. from his estate. D. kept only one 
account of the profits of this property, even after K. 
came of age, and he kept only one account for all his 
receipts from this and other property and of all his 
expenditure. A partition by metes and bounds was 
latereffected between D and K, and mutual exchanges 
were made whereby D. gave up his share in certain 
ancestral property for Ks share in property 
acquired from DD.’s_ estate and vice versa. 

In a suit by D.'s son and grandsons after D.’s 
death to set aside deeds of gift executed by D, in 
favour of the respondents, on the ground that the 
property given was ancestral property and the gifts 
in consequence were invalid: 


Held, that even assuming that the property 
coming from D.D.’s estate was D.'s self-acquired 
property, yet by blending the income of that pro- 
perty in the accounts with the income of the new 
joint family constituted on R.'s birth by D. and R. 
and by the mutual exchanges with K. D had shown 
his intention to treat what came to him from D, D. 
as joint property and had converted it into ancestral 
estate and thatthe properties included in the deeds 
of gift were, therefore, joint family properties of 
which D. had not the right to dispose, and that the 
appellants were entitled to recover them 
RADHAKANT Lar v. Nazma Beco, 22 O. W. N. 649; 
27 0. L. J. 632; 16 A. L. J. 5371; 5 P.L W. 72; 23 M. 
L. T. 292; (1918) M. W. N. 386; 85 M. L. J. 99: 20 
Bom. L. R. 724 806 


laan ae Mortgage for necessity ~Minor members, 
whether necessary parties to suit on mortgage— 

Mortgage-decree — Sale — Joint family property, 

whether passes under sale. 

Where a mortgage is effected for family pur- 
poses, ib is not necessary to make the minor mem- 
bers of the family parties to the suit on the mortgage. 

In order to asvertain what passes upon an execu- 
tion sale upon a decree made against the karta of a 
Mitakshara joint family itis necessary to look, first, 
at the circumstances in which the debt was con- 
tracted, secondly, at the form in which the plaintiff's 
. claim was pressed, thirdly, at the decree made, 

fourthly, at the attachment, fifthly, at the sale pro- 
clamation and lastly, at the certificate of sale. at 
JAGDISH NARAYAN PERSHAD SINGH v. MANMATHA 
Nata, (1918) Pat. 71; 4 P. L. W. 831 76 
mamangan —— oe Par tition~—Division in status, when 
effected—Sale by co-parcener divided in status and 
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excluded from enjoyment of his share - Vendee, 

position of ~Profits, past, right of vendee to, 

A definite and unambiguous indication by one 
member of a joint family of his intention to separate 
himself and enjoy his share in severalty will amonnt 
to a separation or division of status, and the filing of 
a plaint for partition is such an indication. 

After a division of status between two co-parceners, 
they are in the position of tenants-in-common with 
reference to the property left undivided and, there- 
fore, the party who is in exclusive possession of the 
property and takes the whole of the rents and profits 
thereof has to account to the other party for his share 
of such rents and profits. 

A vendee from a co-parcener in a Hindu family, 
who has become divided in status from the other 
members and has been excluded from the enjoy- 
ment of his share in the property, is entitled to an 
award of profits from the date of such separation. 

The rule of law that profits cannot bo claimed 
till after decree applies only to the case ofa joint 
family and not to the case of a divided family with 
joint property. 

The Court will always endeavour as far as 
possible to allot to the purchaser the share he 
purchased. 

Per Spencer, J.— Whatever the seller can get by way 
of income on his share, the purchaser of his right, 
title and interest can recover. Mi VANJAPURI Gouxvan 
v. PACHAMUTHU GOUNDAN, 7 L W, 725 


—Joint famlly—Partition by father 
without consent of sons, validity of—Devise of 
father’s share to one son—Right of othersons to 
claim division by metes and bounds. 

Under Hinda Law a father can effect a partition 
between himself and his sous with or without their 
consent. < 

When a Hindu father effects a division with the 
consent of one of his sons, the other sons dissenting, 
he must be deemed to have effected the ‘partition in 
exercise of his power as father. 

Where the father in such a case registers the 
partition deed under section 35 of the Registration 
Act and afterwards devises the items that fall to his 
share to one of his sons, the other sons cannot claim 
a division by metes and hounds but must accept 
the items allotted to them. 

Such a deed of partition is receivable in evidence 
as evidencing a contract by some only of the intended 
executants who-signed the deed, and it can be looked 
into to ascertain the intention of the executants, 

A testamentary disposition of specific properties 
cannot be utilized for proving the bequest of the 
share to be allotted tothe deceased, in case it is found 
that the testator was not entitled to the specific 

roperties but only to a share as a tenant-in-common. 

M NATESA IYER v. SUBRAMANIA IYER, 23 M. L. T. 
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——_~-— —— —Sale by father of equity of redemp- 
tion of family property as his acquisition— 
Redemption by vendee and possession thereafter as 
absolute owner-—-Redemption, suit for, by son's 
nlienee 


— 





Self-acquired property, whether can be 
converted tnto joint family property. Š 

A member of a joint Hindu. family who hag 
+ 
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acguired property of his own may convert it into 
joint family property in the ordinary sense of the 
torm and thereafter all the members of the family 
will have the same rights in it as though if had been 
acquired originally by their joint exertions or 
descended to them from a common ancestor. B 
RaNGBHAT RAMCHANDRABHAT V. SITABAT BANBDHAT, 20 
Bom, L. R. 338 
~-Partitlon—Property included by 
mistake-~Discovery of mistake—Loss, apportionment 
of—Partition, whether can be re-opened, 

Where parties arrive at a partition either by 
agreement, or by’a decree, which is only a more 
solemn and binding form of agreement, there is an 
implied and mutual right of indemnity or contribu- 
tion in respect of any paramount claim by a third 
person which throws the burden of a loss not con- 
templated in the partition proceedings unfairly upon 
one of the parties. If the original decision has been 
arrived af by a common mistake, which in the case 
of a decree has been adopted by the Court making 
the decree, the mistake can be set right pro tanto, ie., 
the partition can be opened up in so far as is necessary 
to apportion the loss which arises out of the dis- 
eovery of the mistake. A GANESRI LAL v. Basu Lat, 
16 A. L. J. 339 ra 5 


—Religious endowments — De- 
butter—Asthal, nature of-—Purchases out of asthal 
income, nature of—Alienation by guardian of minor 
mahant with leave of Court, whether binding on 
asthal property. 

The mahant of a Hindu asthal or math holds the 
property of the math in trust for the institution 
itself. He can only altenate ib in case of necessity. 

Acquisitions with the. income of an asthal are 
subject to the same trust as the original property. 

In the absence of such necessity as would render 
the debts contracted by him binding on the institu- 
tion, a mahant has no power to alienate its properties 
for the purpose of discharging those debts and if the 
asthal is not liable for such debts, the successor of 
the mehant is entitled to have the alienations set 
aside. i 


J, amahant, appointed the first respondent, a 
minor, his successor and left a Will whereby he 
appointed C. guardian of the first respondent. J. had 
mortgaged the asthal property. The mortgagees 
after his death brought or threatened proceedings 
on the mortgages. To pay off these liabilities C. 
obtained from the District Judge leave to sell 
certain of the asthal properties 

Held, that C.'s powers could not be larger than 
those of the actual makant and that in the absence 
of proof that the original debts were binding on 
the asthal, the sales must be set aside. P C Basupro 
Roy v. JTGALKISHWAR Das, 6 P. L. W. 57; 16 A L.J. 
601; 35 M. L. J. 5; 220, W. N. 841; (1918) M. W. N. 
481; 8 L, W. 160 8618 


—Succession—Dancing girl, succession to 
property of-Sons versus daughters—Daughter’s 
daughter, whether to be preferred to son. 

The property of a dancing girl will pass to her 











* female issue first and then to her male issue. 


Tts devolution is by custom similar to the devolu- 
tion of Stridhanam.e 
e 


+ 
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Consequently, a danghtors daughter succeeds to 
such property in preference to the son. NI NAGALIN- 
GAM PILLAI v. VapuGANATHA ASARI, 24 M, L. T. 81 


672 


Widow, surrender by, of part of estate, 
validity of. ? 

A surrender io favour of her husband's reversioners 
made by a Hindu widow otherwise than for consider- 
ation to meet legal necessities, in order to be 
valid, must be of the whole of her interest in the 
estate. C MOHANANDA DUTTA OHOWDHURY v. BAIKAN- 
THA NATH DUTTA 8 





—Will—Ancestral property—Manager of joint 

Konin, whether can distribute ancesiral property by 
ill. | 

A Hindu proprietor or the manager of a joint 

Hindu family cannot make by Will any equal or 

unequal distribution of his ancestral property. P 

Nanp Lat v. DEWAN OHAND, 78 P. W., R. 1918 162 


—~—-, construction of — Woman, estate taken by 
—Life-estate, whether can be created by Will — Con- 
tingent remainder after estate granted to woman, effect 
of —Adverse possession under Will—Alienation— 
Necessity-—Recitals, value of. 

The Will ofa childless Hindu provided that his 
moveable and immoveable property should remain 
in the possession of his wife until her death, and that 
after her death it should pass into the possession of 
his niece, but thatif on the death of his wife and 
niece there were living a son and a daughter born of 
the womb of the niece, then two-thirds of the move- 
able property should belong to the said son and one- 
third to the daughter. Butas regards the immove- 
able property none. shall have the least right-of 
alienation: 


Heid, (1) that the Will purported to convey an 
absolute estate ultimately to the son and,daughter 
of the niece and that the fact that the corpus was 
not expressly mentioned was not sufficient to justify 
the interpretation that the corpus did not pass; 


(2) that the recital in the Will that there should be 
no right of alienation made-no difference, so far at 
any rate as the niece’s son and daughter were con- 
cerned, nor did’ ib make any difference that the 
bequest in fayour of the niece’s son and daughter 
failed on the ground that they were unborn atthe 
date of the testator’s death; 

(3) that the disposition in favour of the niece’s son 
and daughter was intended as a gift of the remainder, 
and not merely a statement of what the testator 
believed to be the rule of succession in case of his 
niece’s intestacy; 

(4) that the Will was not intended to and did not 
vest an absolute estate of inheritance in the niece, 
and that, therefore, she did not in that capacity 
have an unfettered right of alienation; 

(5 that the estate created in favour of the niece 
was an estate such as a woman ordinarily acquires 
by inheritance under the Hinda Law, which she holds 
in a completely representative character but is 
unable to alienate except in case of legal necessity; 

(6) that the words restricting alienation in respect 
of the niece’s estato were of the nature of surplusage, 
that is to say, the testator had in his mifid the 
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ordinary recognized restriction upon alienation which 
would apply independently of any provision in the 
Will, and thathe had not in his mind the eventuality 
of an alienation becoming necessary either for the 
purposes of providing maintenance for the niece or 
for the preservation of his estate. 

Af ostate of the kind that a Hindu widow inherits 
in the case of intestacy can be created by Will. 

Where a meré contingent remainderis created 
after a womay’s estate and not a vested remainder, 
this isan indication in favour of the view that the 
estate created was a woman’s estate in the technical 
sense and not merely a life-estate. 

In construing a Will made by a Hindu testator, it 
is not permissible to take into consideration what the 
effect of such a Will would be under the English Law. 
It is not permissible for instance to import the idea 
that where an estate is devised to enure only for 
life, the result is that an estate in fee in remainder, 
whether vested or contingent, must exist in some 
one. 

The English classification under which estates are 
projected along the plane of time and are measnred 
by time alone, is foreign to the Hindu Law which 
measures estates not by duration but by use. 

A Hindu can by Will create an estate for life in the 
English sense, but his intention to do so must be made 
clear by the terms of the Will itself without any 
importation of English ideas. 

Actual proof of necessity which justifies an aliena- 
tion under Hindu Law is not essential to establish 
its validity. [t is only necessary that a representation 
should have been made tothe purchaser that such 
necessity existed, and that he should have acted 
honestly and made proper enquiry to satisfy himself 
of its truth, 

A recital in the deed is clear evidence of the repre- 
sentation, and, if the circumstances are such as to 
justify a reasonable belief that an enquiry would 
have confirmed its truth, then when proof of actual 
enquiry has become impossible, the recital, coupled 
with such circumstances, would be sufficient evidence 
to support the deed. 

Quzre.--Whether where a person enters under a 
Will of uncertain construction, an absolute title can 
be acquired by adverse possession inthe absence of 
an express claim to hold an absolute title. Pat 
RAM BAHADUR v JAGERNATH PRASAD, 3 P. L. J. 199; 
à P. L. W. 377; (1918) Par. 181 


Installment decree—Default in payment of 

instalment = Waiver, 

ån instalment decree provided that in case of 
failure to pay the amount of any two instalments 
the defendant should pay to the plaintiff the whole 
of the unpaid balance of the decree. The first 
instalment was not paid on the date fixed, butb 
before the due date of the second instalment it 
was paid in full with interest at the agreed rate. 
There was 9 further default in paying the second 
instalment and the decree-holder thereupon claimed 
that. there was a failure to pay the amount of 
two instalments atthe period fixed, and, therefore, 
that he was entitied to claim the whole amount 
of his debt at that time remaining unpaid: ` 

Held, that the real intention of the parties was 
thd before the penalty could be enforced two 
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instalments must be in arrears together and that 
condition not having been fulfilled inthis case tho 
decree-holder was not entitled to execute the 
decree for the whole of unpaid balance. B 
SUBRAYA VENKAPPA HEGDE v. SompBaya HEGDE, 20 
Bom. L. È 335 


si we adakan whether mawed question of law and 
act, 

The question with what intention a person did a 
certain act can hardly be said to be anything but a 
question of fact. 

This question must be examined with reference to 
the subsequent acts of the person alleged to have a 
certain intention, Pat Racuusin Prasad v, MISRI 
KAHAR 303 
Interest, payment of, after date fixed for redemp- 

tion—Charge, mberesi, whether is—-Excessive rate 

of interest, whether ground for relief. 

The mere fact that the rate of interest stipulated 
for ina mortgage deed is excessive is no ground for 
relief, unless itis shown that the lender was ix a 
a to dominate the will of the borrower, 

ALLAH Din v. Fates Din, 31 P. R. 1918; 54 P. W. 
R. 1918; 27 P. L. R. 1918 IOI 
—— , whether can be allowed as damages for deten- 

tion of money— Interest Act . XXXII of 1839). 

It is open to a Court to award damages for wrong- 
ful detention of money after adjustment of accounts 
even though interest is not recoverable either under a 
contract or under the provisions of the Interest 
Act. © KHETRA MOHAN PODDAR v, ASWINI KUMAR 
SAHA, 22 0. W, N. 438 667 


Interest Act (XXXII of 1839)401, 667 


Interpretation of Statutes 519 
Interpretation of Statutes. 

It must always be presumed that the Legislature 
does not intend to make any alteration in the law- 
beyond what it explicitly declares, either in express 
termsor by implication, or in other words beyond 
the immediate scope and object of the Statute. In 
all general matters beyond, the law remains undis- 
tubred. It is in the highest degree improbable 
that the Legislature would overthrow fundamental 
principles or depart from the general system of law 
without expressing its intention with irresistible 
clearness. $ SOBHRAJ DWARKADAS v, EMPEROR, 1. 8. 
L. R. 128; 19 Or. L. J, 591 

— man Act taking away jurisdiction of ordinary 

Courts. A 

An Act by which the jurisdiction of the ordinary 
Courts of Judicature is taken away must be coustrued 
strictly. N Kama v. BHAJANLAL UnattannaL 654 








Headings of chapters, value of 534 
—, principles of-—Retrospective effect, 
An enactment, which deliberately withdraws 


certain classes of cases from the jurisdiction of 
Small Cause Courts, cannot be said to declare the 
law and does not have a retrospective effect. Mi 
SuBRAMANIA Alyar V. NAMAsiVAYA Asani, 23 M, L. T. 
255; (19.8) M, W. N. 238 . l 
Vested rights preserved under repealed enact. 

ment, rules relating to. 

A repealing enactment cannot impose an ims 
possible condition on pain of forfeiture of a rested 

° ° 
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right or be applied to cases in which its provisions 
cannot be obeyed. WI ‘iirnumavatsam: NAIDU v, 
SUBRAMANIAM OUHETTJAR, 40 M. 1009 

Jagir, trunsfers of portions of, nature and effect of—~ 

Resumption, right of-—Burden of proof. 

A jagirdar sold all his rights in certain villages to 
certain Vhowdhris, who in turn sold all their rights 
in those villages to the ancestor of the plaintiff. The 
defendants, who were the descendants of the original 
jagirdar, contended that the transfer to the Chowdhris 
was not a sale, but merely a grant of baidari tenure 
according to which only heirs male of the grantee 
could succeed, and that as the last holder of the 
tenure had left no male issue, the plaintif being his 
daughter’s son, they were entitled to resume the 
villages. It was found thatthe ancestors of the 
plaintiff had been in possession of the villages for 
generations and that the words used in respect of the 
transfers of the villages were bikri and farokht: 

Held, thatthe burden was on the defendants to 
prove their right to resume both as against the 
Vhowdhris and as against the ancestors of the 
plaintiff. Pat Rasweswar Lan BHAGAT v. GIRWAR 
PRAsAD SINGH, (1918) Pat, 156 
Joint owner placed in exclusive possession of some 

lands by mutual arrangement, whether can be disturb. 

ed by co-sharers—~Partition, suit for—Joint possession, 
proof of. 

One of the joint owners of an estate, who by mutual 
arrangement with the other co-sharers has been 
placed in exclusive occupation of some of the joint 
lands as representing his share, cannot be equitably 
disturbed by the latter, unless they seek a partition 
of all the lands comprised in the estate. 

It is essential in a suit for partition that the 
plaintiffs should establish that they and the defend- 
ants are not only joint owners but are also entitled 
to joint possession, because the object of the suit 
is to transform the joint possession into possession 
in severalty. © DURGA CHARAN ACHARJEE V. KHUN- 
KAR ENAMAL HUQ, 27 O. L. J. 441 705 


Judge’s knowledge of character of partie’ 
or witnesses, whether can be relied upon in deciding 
case—-Procedure—dJurisdiction, 

A Judge is justified in using his knowledge about 
the character of the parties to a suit to come tọ a 
decision upon the credit to be attached to their evi- 
dence on the case set up by them. 

Where a District Judge declined to believe in the 
bona fides of a suit brought by the plaintiff, unless it 
was supported by evidence that left no doubr in the 
mind of the Judge about its credibility, on the ground 
that many of the suits launched by the plaintiff in his 
Court had been found to be false: 

Held, that the Judge was justified in alluding to 
his experience of the plaintiffs litigation in his 


Court. L B San Hra Baw v, Mi Knorow NISSA, 
9 L. B. R. 160 734 
Jurisdiction 30, 71, 236, r 


of Civil Courts 959 

——m of Civil and Revenue Courts—Partition case 

before Revenue Qourt—Title, question of, raised by 

applicants themselves—Civil suit, maintainability of. 

e Where in a partition case filed ina Revenue Court, 

before any netices were issued te the recorded co- 

e LL 

. 
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Jurisdiction —contd, , 
sharers or at any rate before any objections could 
be filed by them tothe application for partition, 
the applicants themselves asked the Court to post- 
pone the case until they could have the question of 
their title cleared up in a Civil Court and the Reve- 
nue Court granted the required postponement, and 
the applicants then instituted the proposed suit 
in the Civil Court: 

Held, that the Civil Court had jurisdiction to 
entertain tho suit. QO Dsoxr Naxpan v. KALI 
SHANKAR, 5 0. L. J. 116 873 
— mam Consent of parties, whether confers jurisdic- 

tion, 

Where a Court has no inherent jurisdiction to try 
a case if cannot pronounce any decree and if it does 
pronounce a decreo that decree is null and void. On 
the other hand, if a Court has jurisdiction and the 
law requires some preliminary conditions to be 
observed ancillary to such jurisdiction being exercised, 
the parbies may waive these conditions andin that 
event the jurisdiction cannot be impeached on the 
ground of irregularity in the exercise of the Court's 
jurisdiction. Pat ‘Racnv Sixen v User ÀIL, 4 P, 
L. W, 445 920 
—Sanction to prosecute granted by Subordinate 

Judge—Appeal, forum of-—District Judge or High 

Court. 

Where a sanction to posecute is granted or refused 
by a Subordinate Judgé, an appeal against the 
order lies to the District Judge, and not to the High 
Court, even where the value of the suit out of which 
the proveeding for sanction has arisen is beyond 
the appellate jurisdiction of the District Judge. Pat 
BHAIRO PRASAD v. HARIHAR PRASAD, 19 Cr. L.J. tah 


679 
of Small Cause Court 323, 414 


Karachi Port Trust Act (Bom. Act 
Vi of 1886), SS. 87, Bd-— Board of Trustees 
for Karachi Port, suits against-—Limitation, 

‘The word ‘person’ in section 87 of the Karachi 
Port Trust Act technically includes and was intend- 
ed to include the Board. 

Sections 87 and 83 of the Karachi Port Trust Act 
do not distinguish suits against private individuals 
from suits against the Board, but section 87 deals 
with the limitation of suits against the Board 
or any servant or officer of the Hoard, while section 
88 detines the responsibility of the Board for acts 
of their officers and servants. S MoosaglI AHMED 
Co. v KARACHI FORT Trust, 11 S, L. R. 126 410 


Sa 87—Limitation—Special period of limi- 
tation for suits against Karachi Port Trust, whether 
subject to general provisions of Limitation Act, 

The general provisions of the imitation Act 
regarding the exclusion of holidays and Vourt vaca- 
tions in computing the period of limitation, have 
no application to any special period of limitation 
prescribed by any special or local law e. g., the Ka- 
rachi Port Trust Act, 


A suit against the Karachi Port Trust filed beyond 
the period vf o months allowed by section 87 of the 
Karavhi Port Trust Act, owing to the intervention of 
Easter holidays and vacation of the Court is barred 
by limitation. ‘the maxim lex non cogit ad im- 
possibilia has no application to such a case as éhe 
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suit could have been filed earlier. S Moosagi AHMED 
aoe V. Asiatic STEAM NAVIGATION Co, LTD, 118 6 

. 06 
Lambardari Rules (Punjab), r. I5— 

Appointment of lambardar on death without heirs of 

lad incumbent-—Matters to be considered—Collector, 

discretion of, interference with. 

Where a lambardar dies without heirs, the ques- 
tion of the appointment of a successor should be 
dealt with under rule 15 of the Lambardari Rules as 
thongh it were a case of the first appointment of a 
lambardar, 

An officer making an appointment under rule 15 
of the Lambardari Rules is at liberty to consider all 
matters which may reasonably be regarded as 
relevant to the suitability of an appointment, and 
he is expected to decide between rival candidates 
according to the general balance of their respective 
claims and of the administrative advantages, or 
disadvantages, of appointing sach respectively. If 
he exercises his discretion ina reasonable manner, 
neither ignoring any portion of those matters which 
he ought to consider, nor perversely running 
counter to the general sense of the rule, his decision 
ought to be allowed to stand, and the mere fact that 
an appellate or revising officer takes a different view 
of personal claims isnot a good reason for upsetting 
or modifying that decision. F. C. P Massir Aur 
v, CHIRAGH Kwan, 1 P. R. 19.8 Rev. 87 


Lahd Acquisition Act (I of 1894), 
ss. 12, 18, 2O—Service of single notice and pre- 
sentation of single application in respect of acquisi- 
tion of several plots--Splitting up of awards by 
District Court, whether disentitles petititioner from 
treating them as single award. 

Where in respect of several plots only one notice 
was sent to the owner under section 12 (2) of the Land 
Acquisition Act and he presented only one applica- 
tion under section 18 and one reference was made by 
the Land Acquisition Officer to the District Court, the 
fact that the award was split up by the latter should 
not prejudice the party who is entitled to treat 
it as one single award. WE Vencu Narpu v. DEPUTY 
Cotnector of MADURA Division, 84 M. L. J. 279 


468 

- SS. 18, 20 468 
——- — SS, 29, 30, 45 —Compensation, apportion- 

* ment of—Tenant of abadi site, whether entitled to 
share of compensation— Wajib-ul-arz, provisions of. 

The plaintiff, a perpetual lessee of a village claimed 
from the defendant, a tenant, the entire compensation 
received by the latter under the Land Acquisition Act 
in regpect of a house site in the abadi of the village. 
The village wwajib-ul-arz declared the right of 
the defendant to occupy the site as long as he 

pleased, but also declared the right of the plaintiff 
- to resume the site of the house after the occupant 
left the village, the latter having only the right to 
trausfer the materials of the house: 

Held, that the defendant had no interest in the 
land but was a mere licensee to occupy it and that 
he was not, therefore, entitled to a:y portion of the 
compensation awarded for the acquisition of the site 
under the Land Acquisition Act, SHANKAR GOVIND 


Va KISAN 
S, 45 554 
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Accretion to tenancy by formation of chur in 
river—Tenant, rights of. 

Lands which have gradually accreted to a mukar- 
rari holding, forming a chur in a small shallow river 
cannot be claimed by the Zemindar as a portion 
of his khas patit but belong to the tenant subject 
to the payment of additional rent in respect thereof. 
C Goninna Hora v Kristapapa Sixena Basu 929 
tame mn Agreement to yrant lease—Lessee admitted as 

tenant —Sul sequent lease to third person, validity of. 

Defendant was tenant of certain land which 
the landlord agreed to re-let to him on his pay- 
ing a certain sum of money in cash. Defendant 
paid the amount and continued in possession of 
the land agreed to be let to him. The landlord 
subsequently granted a lease of the same land to 
the plaintiff : 

Held, (1) that the landlord was not entitled to 
grant a lease to the plaintiff, inasmuch as he had 
already, by reason of the agreement with the 
defendant followed by the acceptance of the 
eae constituted the latter as a tenant on the 
land ; 

(2) that plaintif, when he came to deal with 
the landlord, must be deemed to have had con- 
structive notice of the rights of the defendant 
who was actually in possession and cultivating the 
jand, © Epon Mortan v. BADAN 





-—Agreement to pay enhanced rate of rent after 
enpiration of term of tenancy, validity of. 

An agreement by a tenant thatifhe holds over 
upon the expiry of the term he would pay rent at a 
higher rate than that which he paid during the term, 
is valid and enforceable. Pat RAMADHIN OHAUDHURY 
vV. KuMODINI DASSI 
Agricultural lease—Disclaimer of landlord's 

title, what amounts to—Forfeiture of tenancy-—Lease 

for life or for term, whether determined by disclaimer 

—-Relief against forfeiture—Power of Court—'Re- 

nounce’, meaning of. 

The principles of section 111 (g) of the Transfer 
of Property Act apply to agricultural leases, though 
they are not covered by the enactment. 

A mere allegation of title by a tenant which does 
not amount to repudiation of the landlord’s title, 
cannot work forfeiture of the tenancy. 

Where the defendant, who was plaintiff’s tenant 
for life, in a document whereunder he assigned oir- 
tain properties which belonged to him in jenm, deserib- 
ed certain other properties as his jenm, and the 
landlord sought to recover these latter properties 
which were comprised in his lease on the ground that 
his title was repudiated: 

Held, that as the assertion was not addressed to the 
landlord or followed up by a transfer of that particu- 
lar property to a third party, but was only an 
incidental reference in a document intended to convey 
some other property, it was not enough to constitute 
a disclaimer of title. 

Per Seshagiri Aiyar, J.—W here there is a disclaimer 
of the landlord’s title by the tenant, ik will work a 
forfeiture of the tenancy even though the lease is 
for life or for a term. 

If there is a denial of title, Courts have no power 
to relieve against forfeiture. In such a case, thé 
tenant must prove, in order to obtaig relief from 
Court, that the denial was occasioned by the fraud 

e 
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mistake or accident of the landlord and that the 
tenant himself was neither careless nor negligent, 

The expression ‘renounce’ connotes that some act 
is dene tothe knowledge of the landlord which is 
calculated to convey to him the impression that the 
tenant repudiates his title. 

Per Napier, J-W here there is no statutory pro- 
vision determining particular relations between 
landlords and tenants in India, resort may be had to 
the principles of the English Law of Real Property, 
bearing in mind the difference in the origin of tenures 
and the conditions peculiar to land tenures in India. 

The words ‘repudiation’ and ‘renunciation’ require 
something a great deal stronger thana mere asger- 
tion not communicated to the landlord Though a 
hard and fast rule cannot be laid down, a very good 
test to apply would be, whether the assertion wonld 
operate as a starting point for adverse possession 
against the landlord. Wi KOMALUKUTTI v, PoLIKALA- 
KATH MUHAMAD, 34 M, L. J. 170; 23 M. L. T, 178: 7 L. 
W. 291; (1918) M. W. N. 200; 41 M. 629 743 


meee Apportionment of rent—Joimt landlords, right 

of, to recover rent proportionately to their shares. 
- Before the rent of a holding isactually apportioned 
either by an amicable arrangement between all the 
parties concerned or by a decree, one of the joint 
landlords cannot, asa matter of right, claim from 
the tenants what he estimates to be his propor- 
tionate share of the rent. 

Joint landlords cannot at their choice collect rent 
in separate shares even after giving due notice to 
the tenants of their separate demands. © Saryksu 
CHANDRA SARKAR UV JILLAR RAHMAN, 27 O. L., J. 438 


Ceases, lundtord agreeing to bear, effect of. 

Where a landlord let out a tenure at Rs. 90 per 
annum including the cesses: 

Held, that the landlord clearly undertook by con- 
tract, as between himself and the tenure-holder, 
that he would bear the cesses. © Jogenpra Narn 
Mirra V. APARA PROSAD MUKERJEE 616 
~m Denial of landiord’s title—Forfeiture of ten- 

ancy-—~-Determination of tenancy. 

JA denial by a tenant of his landlord's title in a 
snit for rent causes a forfeiture of the tenancy enabl- 
ing the landlord to eject the tenant as a trespasser. 

In order to determine o tenancy on the ground of 
denial of title by the tenant, it is not necessary that 
any notice should be given or a prescribed act should 
be done by the landlord. It is sufficient if some. 
thing is done by the lessor to show his intention to 
determine the lease. Pat MUHAMMAD ABDUL LATIF 
v, HABIBUR RAHMAN 642 








Dowl kabuliyat, construction of —Permanent 
interest, acquisition of —Landlord entitled to re-enter 
upon parties failing to settle rate of rent on ewpira- 
tion of temporary term, effect of. 

Where a Dow] Kabuliyat provided inter alia that in 
the event of the landlord and the tenant not being 
able to arrive at a new rate of rent after the 
expiration of the temporary term covered by the 
Dow! Kabuliyat, the landlord wonld be entitled to take 
° possession of the land leased: 

Held, that the provision was absolutely inconsist- 
ent with the fact that he tenant had a permanent 
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interest in the land leased. C Monim CHANDRA Pas 

v. PRADYAT KUMAR TAGORE 651 

Ejectment—Co-sharer landlord, whether can 

eject tenant~Partial ejectment, whether can be 

allowed-—-Tenancy, whether can be created by prescrip- 
tion. 

No co-sharer landlord can put an end toa tenancy 
unless he represents the entire proprietary body. 
Any co-sharer can suo to eject a trespasser from 
the entire area covered by a trespass, but only 
the full landlord can sue to eject a tenant. 

A man who is put on the land as a tenant by 
aco-sharér and who remains with his status un- 
disputed for many years, is prima facte a tenant who 
has been accepted as such by the proprietary body. 

There can be no such thing as a partial ejectment 
of a tenant to the extent of the share of the co. 
sharer claiming joint possession, nor can there be 
joint possession by the landlord with the tenant. 

Semble:—There can be created no tenancy by pre- 
scription, N DHANOOLAL v, RAMLAL 496 


Grant of patta to tenant by Government, effect 
of-—-Adverse possession, claim of. 

Where the relationship of landlord and tenant has 
once been created, it cannot be terminated by any 
adverse action taken against the landlord by a third 
party, whether that party be the Government or 
some other rival claimant, and the tenant will 
still be estopped from denying the landlord’s title. 

The grant of a patta by Government to the tenant 
of a third person or a declaration ofits ownership 
of the property will not dissolve the relationship 
of landlord and tenant already existing or start 
adverse possession in favour of the tenant against 
the landlord. M Enepats THAVAZHI v. ELIANGATTIL 
Sankara Vasa, (1918) M. W. N. 376; 7 L. W. 574; 24 
M. L T. 79; Si W., 44 656 


Lease in consideration of services—Option of 
landlord to accept money-rent in lieu of services or 
to eject tenant—Landiord, right of, to eject on tenant's 
refusal to perform services. 

Where a lease was granted prior to the date of 
the Bengal ‘Tenancy Act in consideration of ihe 
tenant undertaking “to render those services which 
his predecessor had rendered in the house of the land. 
lord’s predecessors and to duly perform those whic 
he would be required to do in the Jandlord’s house at 
the time of marriages”, with an option to the land- 
lord, on the tenant’s failure to perform the services, 
to recover Rs. 2 as rent in lieu thereof or to eject the 
tenant: 

Held, that the lease was a perfectly good one and 
under its terms the landlord was not bound to accept 
Rs. 2in lieu of the services, but was -competent to 
eject the tenant, in the event of the latter's refusal 
to perform the services. © SANCHIRAM De Banani 
v HARA Parva THAKURANI 
mame — Lease, construction of - Toll, payment of, in 

respect of goods sold on boat or road, 

The defendant took a lease of a certain property, 
to which the provisions of the Transfer of Property 
Act applied, for the purpose of carrying ona shop, 
The lease provided for the payment of a certain 
amount of rent and also for the payment of a dil 
uver the stipulated rent as part of the rent in respect 
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of goods that should be sold inthe shop or on boat 
or on road on certain terms: : 

Held, that on a reasonable construction of the lease 
the defendant was liable to pay the toll not only in 
respect of goods sold im the shop but also in respoct 
of goods which, having been taken from the shop to 
the nearest boat or road, would: be sold there, 
but that his liability did not extend to the case of 
goods sold on boats and roads far away from the 
shop. © KisHors Lat Goswami v, TaARAPADA BHAT- 
TACHARJEE 
m mone Lease to tenant for term with liberty te land- 

lord to settle land on expiration of term, whether con- 

firmatory of pre-evisting tenancy. 

A document which gives the tenant a lease for 

parcicular term at a fixed rent and which gives to 
the landlord the right at the expiration cf that term 
to settle the land with whomsoever he pleases, can- 
not be taken as a mere recognition of a pre-existing 
tenancy, © DHARANI KANTA LAHIRI v. ISMAIL 
SHAIKH ; ` 221 


Occupancy righis—Takiadar, whether can 
build pacca mosque on takia land without consent of 
proprietors —Suwit by proprietors for injunction - Death 
of some plaintiffs-appellants, pending appeal—Appeal, 
whether abates in toto. 

A takiadar is not entitled to build a paceca mosque 
on any part of the zakia landin his possession as an 
occupancy tenant without the consent of the proprio. 
tors. 

A suit was brought by several proprietors of a 
village against the defendant for a perpetual injunc- 
tion restraining him from building a mosque on 
certain takia land of which he was in possession as 
an occupancy tenant. On the hearing of the second 
appeal in the Chief Courtit appeared that some of 
the platntiffs-appellants had died and no application 
had been made to bring on the record their legal 
representatives within limitation: 

Held, (1) that inasmuch as the suit could in the 
first instance have been brought without the deceased 
plaintiffs having been joined at all, the appeal did 
not abate as a whole but only so far as the deceased 
plaintiffs-appellants were concerned: 

(2) that as the building of a mosque was inconsist- 
ent with the purpose for which the land was origin- 
ally given, the defendant was not competent to 
build a pacca mosque on the takia land. P SAWAN v. 
Menr Din 
ne ee Oocupancy tenancy in Punjab, nature of —For- 

feiture~-Dental of landiord’s title, effect of 

The occnpancy tenant of the Punjab is more than 
a mere permanent tenant; he isan individual who 
in many cases should have been the landlord, and 
he enjoys a permanent tenancy subject to certain 
conditions, at a concession rent. 

The English rule of forfeiture on denial of the 
landlord’s title is applied in the Punjab in the case 
of ordinary tenancies and even in the case of 
permanent tenancies on a rack rent and when the 
denial of the landlord's title admits of no other 
remedy, but the rule is inapplicable in the case of 
an occupancy tenancy, FAKIR t, Wazir KHAN, 
82 P. R. 1918 - 
em Bn a Remé received by gomasta of landlord, Whe- 
~ ther sufficient to prove tenancy. 


ame 
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In the absence of evidence to the contrary, the 
ordinary presumption would be that the gomasta 
of a landlord performed his duty and duly delivered 
the rent collected by him to his employer the 
landlord. Therefore independently of the qaestion 
whether a gomasta had authority to grant an amal- 
namah or settle a holding, the receipt of rent by 
him on behalf of his employer from the person in 
occupation of a holding is sufficient to prove the 
tenancy of the latter. © JAHURMUL BABU v. KERA- 
MUTULLAH MOLLA 
mana mama Rent, suit for maintainability of, against one 

of several heirs of deceased tenant—Contract Act (IX 

of 1872), s. 42, applicability of. 

A landlord cannot maintain a suit for arrears of 
rent against one of several heirs of a deceased 
tenant without joining the others as defendants, 
Section 48 of the Contract Act has no applicability to 
such a case, © Sina KRISHNA SINBA SARMA v. JAGAT 
CHANDRA 732 


mem am — Suit for arrears of rent—Decree with limita- 
tion that it should not be emecuted against tenant 
personally, validity of. 

Where in a suit for rent the Court finds that the 
defendant-tenant is liable, it should passa decree 
in favour of the landlord-plaintiff im the ordinary 
way without any limitation as to the execution of the 
decree, e g., that the decree shall only be executed 
against the jama in default and not against the 
tenant personally. 

Where in a suit for rent the Court, holding that 
the plaintifi’s evidence as to the detendant’s posses. 
sion of the jama was meagre and unsatisfactory, 
but was not so bad as could be wholly discarded, 
made a decree in favonr of the landlord with the 
limitation that the defendant-tenant would not be 
personally liable under the decree: 

Held, that the decree must be set aside and the 


case remanded for a re-hearing anda clear finding’ 


whether the defendant was or was not liable for rent 
in respect of the jama, and that on that finding there 


should either be a decree in the ordinary manner. 


without any limitation or the suit should be dis- 
missed altogether. C DWARKA Nata DEY v. Sainasa 
KANTA MULLIK 


—Tenancy, whether divisible—Mortgage by one 
co-tenant in farvur of another, whether binding on 
Malguzar. 

A tenancy, so far as the landlord is concerned, is 
indivisible and cannot be affected by an act to 
which the tenants alone are parties. Therefore, a 
mortgage of his share by one co-tenant in favour of 
the other is not binding upon the landlord. N 
ANAND Rao v. GIRDHARILAT 4.74. 


—~—- -— Trespass by tenant—Injunction, 





suit for 


~~ — Under-proprietary right, proof of—Sir, land 
held as, effect of—Res judicata—Proprietary title, 
question of, decision as to—-Mortgagee, decision against, 
whether binding on mortgagor. 

While there can be no doubt that under-pzo- 
prietary rights may be acqnired by long adverse 
possession extending over the 
isat the same time necessary that a person who 
claims to have acquired a titlg in this Way, must 


necessary period, it, 
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give definite evidence to show that he asserted an 
nnder-proprietary title. 

Where it was found that certain persons had 
escaped ejectment on the ground that they had been 
holding their land as sirand that they had been 
described as sirdars in the receipts for rent given to 
them by the landlord: 

Held, that onthe above finding they could not 
be held to beunder-proprietors of the sir land. | 

~ A decision obtained against the mortgagee alone 
in respect ofa questionas to proprietary title is 
not binding on the mortgagor. O KHUNNU SINGH v. 
ABBAS BANDI, 5 O. L. J. 121 849 


Lease, construction of 875 
—- - —, construction of— Covenant for renewal, 

Where a lease granted by Government contained 
a clause to the following effect: “If you 
agree to pay the enhanced rent which will 
be §xed at the time of re-settlement in future, the 
Government will have the right to settle with you, 
and if you decline, with some other person:” 

Held, that the clause in the lease’ embodied in 
essence a covenaut for renewal under which the 
lessee became entitled to afresh lease on the same 
terms as before, except as to the amount of rent and 
the covenant for renewal. © Secretary or State t. 
Digampar NANDA, 270. L. J 443 939 
———~— construction of —Covenant for renewal, 

Where on a settlement made by ‘the Government 
the grantee executed a Kabuliyat containing the 
following clause:—“If I agree to the enhanced rent 
to be fixed at the time of the next settlement in 
fature, the Government shall have the power to 
setije the lands with me, or if I do not agree then 
with others”: 

Held, that the clause inthe lease was in ossence 
ą covenant for renewal, under which the lessee 
became entitled to obtain a renewal of the lease 
on the same terms as were contained in the 
original lease, except as to the amount of rent 
and the covenant for renewal, and that according 
to fhe true construction of the original lease the 
term of the renewed lease would continue till the 
completion of. the next periodical settlement by 
Government. © SECRETARY OF STATE © BIBAPRO-AD 
Jaya, 27 C. L J. 447 


Legal Practitioners Act (XVIII of 
1879), S. 13 (b)—Pleader—Professional mis- 
opntuct— Acting for both parties in one suit, 

A Pleader, who acta for one party at one stage of à 
suit or proceeding and then, without the leave of the 
Court, acts for the opposite party in the same suit or 
proceeding, although he may not act out of any 
improper motive, is guilty of gross carelessness and 
disregard of the rales of the profession, amounting to 

oss misconduct in the discharge of professional 
duties within the meaning of section 13 b; of the 

Legal Practitioners Act. Pat Expreror v. Bir 

Kishore Ral, 3 P. L. J. 380; 6 P. L. W. 229; 19 Or. 

L. J. 636 684. 

———=, rules under, r. 41 —Case involving 
large pecuniary value-—-Two sets of fees, award of, 
Under rule 41 of the rules framed under the Legal 


* Practitioners Act, it is competent to a Court to award 


two sets ef* fees to a party where more than one 
s + 
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Vakil has been engaged by him owing to the large 
pecuniary value of the case, even though it does not 
involve questions of special difficulty. M 
CHALIKANI VENKATARAYANIM GARU ~v, VATSAVYA 
NENKATA SuRHADRYANMA, 34 M. L. J. 488; (19.8) M. 
W. N. 371; 24 M. L. T 56 . 437 
LicenSee—fjectment, suit for—Notice to quit, 
whether necessary. 

In order to maintain a suit forthe ejectment ofa 
licensee, a notice to quit is not necegsary even where 
the licensee has erected huts upon the land. 
QABINDA CHANDRA GHOSE v. NANDADULAL SUT, %7 0, 


L J. 623 
Limitation 324 


Limitation Act (IX of 1908), s. 3 168 
: 5 —Appeal, delay in filing ~ Sufficient 
cause— Mistake of legal adviser, 

A legal adviser’s mistake, in order to justify an 
extension of the period prescribed for presenting an 
appeal, must be a bona fide one; and nothing can be 
deemed to bedone in good faith which is not done 
with due care and attention. 

Presentation of an appeal toa Court which has 
obviously no jurisdiction to entertain it is. not a bona 
fide mistake. P AHMAD HASSAN v. SHAMS-UL-Nisa, 10 
P. L. R. 1918; 69 P, W. R. 1918 
—--- — S. 5—Appeal filed beyond time—Sufficient 

cause —Mistake of legal adviser— Proof, * 

Before an extension of time can be'granted under 
section 6 of the Limitation Act on the ground that the 
appeal has been filed beyond time owing to a mistake 
made by the legal adviser of the appellant, there 
must be proper evidence establishing that a mistake 
was committed and that it wasa bona fide ono, A C 
Iswak CHANDRA KAPALI Ù. ARJAN 

--—- — Sa 9—Delay in presenting appeal—Presenta. 
tion to wrong Court, whether sufficient cause. 

Delays in presentation of appeals are within sec. 
tion 6 of the Limitation Act and the Court has 
power to excuse delays. 

Where an appeal is time-barred on the date 
of its presentation and the delay is due to the 
fact that ib was previously presented in a wrong 
Court and returned for re-presentatiuon to the 
proper Court, the delay can be excused under 
section b of the Limitation Act. WE KARAKKATTITA. 
THIL RAYARAPPA v, KoYOTAN CHABLE VEETIL, 35 M. 
L. J 61; 24 M. L. T, 24; 8 L. W. 154 
10, applicability of, to suit for accounts 
by minor against Administrator, whether sùbstan. 
tial question of law ' yso 
— Sa 10—Trust—Assignment of land—Suit for 

possession— Limitation. 

Where as the result of a mutual arrangement 
plaintiff assigned some land to thé defendant who 
was to remain in possession of it taking profits and 
bearing loss until the termination of the assignment: 

Held, that a suit to recover possession of the land 
by the plaintiff was governed by section 10 of the 
Limitation Act. P Seoti v. BHAGIRATH, IŻ P, L. B. 
1918; 70 P. W. R. 19'8 325 
I4:—Haclusion of time spent in bona fide 

proceeding in Court not having jurisdiction=-Due 

diligence—Delay, effect of. 

A decree for rent was obtained against bwWO, co. 
tenants of a holding and was satisfied by one of them 
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on Sth August 1910. On 20th May 1913 the latter 
instituted asuit for contribation against the other 
co-tenant inthe Small Cause Court which, holding 
that it had no jurisdiction to try the suit, directed the 
return of the plaint for presentation to the proper 
Court gn 27th November 1913. ‘Lhe plaintiff refused 
to take back the plaint and lodged a revision in the 
High Court on 19th February 1914, which was dis- 
missed on 16tH March 1915. On 15th June 1915 
she applied for the return of the plaint which was 
returned on the 30thJune 1!9!5, on which day she 
presented it in the Court of the Munsif; 

Held, that even if it were assumed that the plaintiff 
wasentitled to exclude the period from the 20th 
May 1913 to the l6th March 1915, she could not 
in any case be allowed to exclude the period between 
the 16th March and the 30th June under section 14 
of the Limitation Act, inasmuch as she did not 
prosecute her suit with due diligence in view of 
the fact that she waited for three months after the 
dismissal of her application for revision before she 
asked for the return of the plaint and that, therefore, 
the suit was barred by time. 

Held, furthér, that the plaintiff was not justified 
in refusing to take back the plaint from the Court 
of Small Gauses merely because she wished to file 
a revision in the High Qourt, inasmuch as if she had 
taken back the plaint her action could not have 
prejudiced her application for revision and, on the 
other hand, she would have been able to present the 
plaint in the proper Court immediately on the 
dismissal of the application, A HAMIDA BIBI v. 
Fatima Bist, 16 A L. J. 429 99 


meee S. 14—Eeecution—Application for transfer 
of decree, dismissal of—Subsequent application for 
attachment ~-Limitation—Eaclusion of time occupied 
in appeal and second appeal against first order, 

A decree:holder applied in the Tinnevelly Munsif’s 
Court on 18th September 1909 for transfer of his 
decree to the Ambasamudram Munsif’s Court. The 
application was rejected by the Munsif but was 
allowed in appeal. in second appeal, however, the 
High Cours restored the Munsif’s order on 18th 
February 1914. The decree-holder then applied for 
attachment of the judgment-debtor’s properties on 
14th October 1913: 

Held, that the application was barred by limitation 
ang that the time occupied in the appeal and second 
appeal in the matter of the first application could 
not be excluded under section 14 of the Limitation 
Act, inasmuch as the application was proceeded with 
in a Conrt having jurisdiction and the decree-holder 
could not be said to have pursued his remedy through 
a bona fide mistake in the wrong Court. ME Vinaaya 
THEERTHA SWAMIGAL v. VENKATARAMA IYER, 33 M. L. 
J. 682 46 
mer — S. 15 (2), applicability of, to suits under 

tee Bengal Tenancy Act (VIH B. C. of 

1885). 

Section 15 (2) of the Limitation Act cannot be 
applied to extend the period of six months provided 
forthe institution of saits under section 1USH of 
tte Bengal Tenancy Act. © Secretary oF STATE ~. 
GANGADHAR NANDA, 27 C. L. J. 874 22 
I 9—Acknowledgment—Deposition made 
by%lofendant, whether acknowledgment, 
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A. deposition made by the defendant ing pre- 
vions case but not signed by him or by an agent 
duly authorised by him in that behalf does nòt 
fulfil the requirements of section 19 of the Limitation 
Act and does not, therefore, amount to a valid ač- 
knowledgment of liability within the meaning of that 
section, P Kapur CHAND v. NARINJAN Lat, 34 P. R. 


1918 
— Ss. 19, Sch. I, Art. 78—Acknowledg- 
ment—Payment by cheque—Cheque dishonoured— 

Limitation. 

The fact that the defendant, in a suit to recover 
money alleged to be due on accounts taken between 
the parties, sent to the plaintiff a hundi and a cheque 
which were dishontured on presentation, cannot 
attract the application of Article 78 of the Limitation 
Act to the suit. 

The mere delivery of sucha hundi and cheque does 
mot constitute anacknowledgment within the meaning 
of section 19 of the Limitation Act. C PADMA LOCHAN 
Parar v. GIRIS CHANDRA Km, 27 C. L. J. 392 241 

m SG, ZO, 2il—Limitation, saving of— 

Interest, payment of-—Co-mortgagor, payment by, 

whether binding on other co-mortgagors 

Where payment of interest as such is made by one 
of several co-mortgagors, such payment cannot in 
view of section 21 of the Limitation Act save limita- 
tion under section 20 of that Act except as agdinat 
that co-mortgagor, unless it is shown that the other 
co-mortgagors authorised the payment. O MUBARAK 
ALI v Gort Nara, 5 0, L. J. 73 


S. 2l—Acknowledg ment by partner, whether 
binding on co-pariner—Implied authority te acknow- 
ledge, proof of, admissibility of, 

In the absence of direct evidence that a co- 

contractor or partner has authorised his co-contractor 

or partner to make acknowledgments or pays 
ments saving limitation on his behaif, such authority 
can be inferred from other circumstances, such as 
the position of the other co-contractors or partners in 
the business. PANDIRI VEERANNA YV, GRANDHI 

VEERABHADRASWAMI, 34 M. L. J. 878; 23 M, L. T. 261; 

(1916) M. W. N. 285; 7 L. W. 553; 41 M. 427 I8 

raonat rana Sch. I, Act. I I (a), APRIKA oC 


- Art. 30—Carrier, suit against, 
for injury to goods carried — Limitation, 

A. suit for compensation for injury to goods 
while in the possession of a carrior, e. q., a Railway 
Company, falls under Article 80 of the First Schedule 
of the Limitation Act and must be filed within one 
year from the date when the injury occurs. 
Louis Dreyros 4 Co. v, SECRETARY of Strats, t1 8. L. 
R. 103 3 
=< Art. SI, applicability of 485 
sealant aed Arts. 36, 62, 10 —‘ Wages,’ 

meaning of-—Archaka of temple, claim by, for salary 

and perquisites —Limitation, 

The term ‘wages’ in Article 102 of the Limitation 
Act is avery general term; although it is usually 
used in connection with daily wages, it also includes 
the wages paid as monthly salary. 

A claim, therefore, for the salary and perquisites 
of office by the archaka of a temple, whose position ° 
is ossentially that of a servant under ¢he temple 

+ s 
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trustee, is governed by Article 102 of the Limita- 
tion Act. i 

If the perquisites are received from third persons, 
they are not wages and if theclaim is for their 
recovery from the trastee asin tort, Article 86 and 
not Article 102 will apply. MU Buarapwasa MUDA- 
LIAR V. ARUNACHALLA GURUKKAL, 2M. L T. 2 4 A 





L. W. 624 I 

—— Sch. I, Art. 61 786 

Sea Art.62 414 
Art. 78 241 








pa NA abah 





Arts. 89, 90-—-Principal and 
agent—Accounts, suit for, of moneys entrusted to 
ayent—Misapplication of noneys—Limitation, com- 
mencement of —Agency, termination of. 

A suit by «principal for accounts of moneys 
entrusted to his agent is governed by Article 39 
of the Limitation Act, even though there are aver- 
ments in the plaint that the agent either through 
negligence or misconduct has misapplied the moneys 
in an unauthorised manner. 

The words “other suits” in Arvicle 99 of the Limita- 
tion Act show that that article does not inclade suits 
which properly come within Article 89, 

Such matters as the liability of the agent for 
wilful default and to account for moneys that should 
have come to his hands come within the scope of an 
ordinary money account and are governed by 
Article 89. 

The termination of an agency is a question of fact 
for the purposes of Article 89 of the Limitation Act 
and the agency must be considered as having 
terminated when the anthority of the agent is 
revoked, or the agent renounces the agency or the 
business of the agency is completed, which is prac- 
tically another case of revocation or determination 
of authority. MUTHIAH Onetty v. ALAGAPPA 


CHETTY, 41 M. I 
414 


Sn — Art. 120 786 

—— — —— Art. 120—Landliord and tenant 
—‘Lrespaas by tenant —Injunction, suit for -~Limita- 
tion, 

In 1893 defendant, who was the tenant of a house, 
built his own house on the adjoining land and con- 
structed a staircase which was supported by a pillar 
driven into land belonging to the honse of which he 
was the tenant. In 19J5 the plaintiff took a perma- 
nent lease of the latter house and in 1912 he asked 
the defendant to pull down the staircase, The 
latter refused and the plaintiff then brought a suit 
for a mandatory injunction directing the defendant 
to remove the staircase: 

Held, that the suit was barred by limitation under 
Article 120, Schedule I of the Limitation Act. 
HARIRAM KIsNIRAM v, SGIVBAKAS RAMCHAND, 20 Box, 
L. R. 327 59 


æ 








——— Arts. 126, 144, I48— 
Hindu Law—Joint family ~Sale by father of equity 
uf redemption of family property as his acquisition 
Redemption by vendee and possession thereafter as 
-absolute owner— Redemption, suit for, by son’s alienee 
— Limitation, commencement of, 

First defendant and his father G. mortgaged family 





° property to znd defendant. Œ. subsequently sold the 


equity of redemption as if the property was his self- 
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acquisition to 3rd defendant. Third defendant redeem- 
ed znd defendant and obtained posession of the pro- 
perty. After G.’s death Ist defendant sold his share 
in the property to the plaintiff. in a suit by the 
plaintif for possession of Ist defendant’s sharo on 
payment of a proportionate portion of the mortgage 
amount: j 

Held, that Article 126 of the Limitation Act was 
applicable to the suit and that time commenced to 
run from the date of 8rd defendant's entering into 
possession. 

Per Sadasira Aiyar, J.—Article 126, which speaks 
of a suit “to set aside” the father’s alienation of 
ancestral property, includes a suit in which posses- 
sion is claimed and does not only contemplate a mere 
declaratory suit. 

An alienation under Article 126 need mot be for 
vonsideralion. The Article applies alike to an alienec 
with and to an alienee without notice. WI MURAJALLI 
MUNIA GOUNDAN v. RamMasan Cust, 34 M. L. J. 528; 
8 L. W, 23; 24 M. L. T. 22; (1918) M. W. N. 448; 41 M. 
650 867 
m e SCH, I, Art. 134—Alienation of asthan 

property by mahant—Swit by succeeding mahant— 

Limitation, 


Article 134, Schedule I, of the Limitation Act ° 


governs a suit instituted by a succeeding mahunt of 
an asthan for possession of property appertaining to 
the asthan by setting aside an alienation for valuable 
consideration made by the preceding mahant in 
respect ofthat property. If such a suit is brought 
beyond 12 years from the date of such an alienation, 
it is barred by time tothe extent of the interest 
which the alienation purports to convey, inasmuch as 
each sucseading mazhant does not geta fresh start 
of limitation on the ground of his not deriving title 
from any previous makant. O Baspzo Ban v. Ram 
Sars, 60. J. 38 
m Art. 134—Mortgage of occu- 
pancg holding to zemindar—Transfer of holding by 
zemindar—Kedemption, suit for—Lamitation. 

An occupancy tenant gave a usufroctuary mort- 
gage of his holding to the zemindar, who sold his 
property rights including the holding to the defend- 
ant. The plaintiff brought a suit for redemption 
and the defendant contended that the plaintiff 
being an occupancy tenant and having been dis- 
possessed for more than six years from his holding, 
his suit for possession was barred by time: e 

Held, that the suit was not one to recover posses- 
sion of a holding from which the plaintif had been 
unlawfully dispossessed, but was a suit by a mort- 
gagor to recover possession ofthe mortgaged pro- 
perty from his mortgagee and rertain persons to 
whom the mortgagee had trausterred the property 
and as the plaintif Lad not been unlawfully dis- 
possessed from the holding, the limitation cf .2 years 
applied from the date of traasferto defendant under 
Article 134 of Schedule [ of the Limitation Act. A 
ABHILAKH DHELPHORA v. LILADHAR DHALPHORA 549 


on oe APE. 134, scope of—Transfer 
by mortgagee ~Redemption, suut for, against transferee 
Adverse possession, plea of ~Absolute interest, 
acquisition of, by purchaser —Tests ~Burden of proof 
—Adverse finding on issue, while final decision 
favourable to party, effect of -ikes judicata. e 
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Article 184 of the Limitation Act governs only those 
cases where the transferee from the mortgagee 
acquires an absolute title to and interest im the 
property transferred. 

Per Seshagiri Aiyar, J—Article 134 of the Limi- 
tation Act is only a branch of the law of prescription, 
and the question to be determined in cases governed 
by that Article is, what it is that the purchaser pres- 
cribed for. If the transferee bargained for and 
believed he was bargaining only for tho interests 
of the mortgagee, he cannot acquire title as the 
absolute owner of the property. The fact that he 
knew his vendor had only mortgagee rights would 
not be conclusive on the question. The real test 
would be, did he ask for and obtain an absoluto 
interest inthe proporty and believe himself that he 
was acquiring an absolute interest in it. 

The fact that a party against whom an issue is 
decided has no right of appeal does not affect the 
rule of res judicata. 

Where the decision on an issue is not necessary 
for the disposal of the case, it will not operate as 
res judicota. 

Where an unnecessary decision on an issue is 
embodied in the decree itself, the matter becomes 
res judicata. 

Where a judgment decides more issues than one 
and it is doubtful on which of those issues the 
final conclusion was based, the decision on all the 
issues will be res judicata. 


Where the decision on an issue is unnecessary and 
the party against whom it is given cannot appeal 
as the final decree is in his favour the decision on 
the issue would be res judicata, The proper pro- 
cedare for tho party adversely affected by the 
issue is to ask the Court to embody it in the decree. 

Per Bakewell, J.— A transferee who claims the 
benefit of Article 134 of the Limitation Act must 
adduce evidence that he intended to purchase an 
absolute title, which will be, in the first place, the 
deed of transfer buimay also consist of the con- 
tract of sale and the negotiations which preceded it. 
Evidence asto the documents of title produced by 
the vendor and the steps taken by the purchaser to 
ascertain the former’s title to the property will be 
important as showing the interest to be transferred. 
If the title adduced by the vendor and the deed 
ef transfer to the purchaser are consistent with an 
intention to transfer an absolute interest, the burden 
will Hie on the plaintiff to show that the circum- 
stances of the transfer negative such an intention. 
MI Moruaya SHETTI v. KANTHAPPA Saerti, 84 M. L, 
J. 431; 7 L. W. 482; 23 M, L. T. 291; (1918) M. W. N. 
334 975 


Art. 142—Possession and dis- 
possession —True owner obtaining possession by force 
— Limitation, commencement of. 

Possession of the true owner, however obtained, 
counts in his favour for the purposes of Article 142 
of the Limitation Actin a suit brought by him for 
recovery of possession on establishment of title. 

The plaintiffs, having been dispossessed by the 
defendants of certain lands belonging to them, succeed. 
ed in ousting the latter therefrom and retained 
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possession until they were evicted under a decree 
ina suit brought by the defendants under section 9 
of the Specifie Relief Act: 

Held, that time began torun against the plaintiffs 
from the moment they were evicted in execution of 
the decree under the Specific Relief Act, and not 
before. © Hani Das v. Dessxpro Ram BANERJEE 


48 
A 148 867 








Art. 1483, applicability of, to 
suit for redemption of charge—Transfer of Property 
Act (IV of 882}, s. 95-Co-mortgagor redeeming mort- 
gage-—Charge on shares of other co-mortgugors-—Pos- 
session of co-mortgagor, whether adverse to others. 
Article 148 of the Limitation Act does not apply 

to a suit to redeem acharge which one of several 

mortgagors redeeming the mortgaged property has 
under section 95 of the Transfer of Property Act on 
the shares of the other co-mortgagors. 

Three brothers D , G. and K. were the joint owners of 
a talug which they had mortgaged. A., in execution of 
a decree against twa of the brothers, D. and G., 
having purchased the falug, redeemed the mortgage 
and obtained possession of the lands through Court. 
Subsequently he procured from the superior landlord 
a settlement ofthe whole talugin his favour. The 
fiually published Record of Rights contained an entry 
showing that the talug was in cxclusive possession 
of A. by virtue of the sale-cortificate he had obtained 
at the execution sale: 

Held, that d having redeemed the mortgage 
obtained a charge on the share of the third brother 
K by virtue of section 95 of the Transfer of Property 
Act, but that his possession of the talug, having 
regard to what happened subsequent to his redomp- 
tion of the mortgage, was not the possession of n 
co-sharer of K. but wasin oxclusion of JC. and advorse 
tohim. © PURNA HANDRA PAL v, BARADA PRasoNNA 
BHATTAGHARIKE, 22C W N 687 78 
Art. 181. 

Quære— Whether Article 181 of the Limitation Act 
applies to an application to enforce au injunction 
or whether such an application is exempt from the 
operation of the Limitation Act. © Sacut PRASAD v. 
AMAR Nata Ral, 27 0. L. J. 506 


Arts. I81, [182—fzecution 
—Decree satisfied by attachment and ewecution of an- 
other decrec in gudgment-debtor’s favour——Decree set 
aside on appeul-—-Refund of amount realised —Applica- 
tion for execution — Limitation, 

Appellant obtained a decree for costs against 
respondent. In execution of that decree appellant 
attached and executed a decree obtained by the ro- 
spondent against a third person. The latter decree 
was, however, set aside on appeal, and appellant had 
torefund the money realised by him in execution of 
that decree. The appellant then made a fresh 
application for exccution of his own decree more thun 
three yearsafter his last application: 

Hell, (1) that the application being in form and 
in substanse one for execution of a decree, Article 181 
of Schedule I of the Limitation Act had no application 
to it; 7 è 

(2) that the application was governed by Article 
182 of Schedule I of the Limitation Act and, having 

4 








— 
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been made more than three years after the date of 
the last application, was barred by limitation. A 
SUNDER LAL v. BANARSI DAS 

Sch. I, Arts. ISI, [82 —Civil 

Procedure Code (Act V of 190%), O. XXXIV, r. 8:2) 

—-Mortgage suit—Application for final decree—-Limi- 

tation applicable. 

Article 181 and not Article 182 of Schedule I of 
the Limitation Act is applicable to an application 
for a final decree in a mortgage suit under Order 
XXXIV, rule § (2), Civil Procedure Code, where the 
preliminary decree was passed after the new Code, 
Act V of 1908, came into force. WI PATTABIRAMA 
NAIDU v. Supramania Cuerti, 7 L. W 438 
Art. 182 (5)—Ezecution of 

decree—Payment of portion of decretal amount by 

judgment-debtor—Limitation, fresh starting point of. 

A decres-holder gets a fresh starting point for 
limitation to execute the decree within the meaning 
of Article 182, clause (5) of the Limitation Act, from 
the date on which a portion of the decretal amount 
is paid by the judgment-debtor. © JOoTINDRA Kumar 
Dass v. GAGAN CHANDRA PAL 90 
aa Art. 182 (6)—‘Date of issue 

of notice,’ meaning of. 

The date of the issue of notice in Article 182 (6) 
of the Limitation Act means the date on which the 
notice actually issues from the office of the Court, 
that is to say, the date for which it is signed by the 
shristadar in the name of the Court. Pat Kuopa 
BuxusH v. BAHADUR Att, (1918) Par. 180;3 P,L 4. 
285; 4 P. L, W. 324 : 203 


Art. 182 (6)—Daie of issue of 
notice, what is. 


The words, “date of issue of notice” in clause (6) of 
Article 182 of Schedule I of the Limitation Act 
mean the date on which the notice was in fact issued, 
and not the date on which the Court ordered it to be 
issued, B NILKANTH LAXMAN JOSHI v. RAGHO marr 


PAVALE, 20 Bom. L. R. 351 
— — Art. 182 (7) 436 


Madras Civil Courts Act (III of 
1873), S. 14 89 


Madras Estates Land Act (I of 
1908), S. 3 471 

~ - SS. 3 (2) (d),8(1) (2) and EK- 
CeEption—Merger of kudivaram interest in frac- 
tional melvaram holder in inam ~ Lease - Rent, 
suit for, whether cognizable by Civil or Revenue Court 
— Jurisdiction — The inamdar,’ meaning of —Eucep- 
tion to s. 8, applicability of. 

A suit for rent by a fractional sharer in an tram 
village who has acquired the Kudivaram interest 
in the entire village in respect of a leaso of a 
portion of the village after such acquisition, is 
cognizable by the Revenue and not by tho Civil 
Court, the holding not having ceased to be part of 
the estate, 

The expression ‘the inamda: in the exception to 
section 8 must be read in its strict sense as equi- 
valent only to the owner of the entire interest in 
the inam and the exception is applicable only to 
ab-section (1). RAJACHARL v. THIRUMUGOOR 

EVASTANAM, 34 M, L. J. 419; 7 L, W. 588; (1418) M. 
W N, 606, ° A 71 
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s.8(1) (Zand Exception 71 

S. 26 —Madras Rent Recovery Act (VIL of 
1865), s. l1li—Landlord and tenant—F¥aisal rate, 
presumption of, as proper rate of rent—Contract to 
receive lower rate by prior landholder, whether 
binds successor—~ Decision in favour of reduced rate 
in suit by previous landholder, whether res judicata 
in suit for faisal rate by successor. 

Though the provisions of section 11 of the repeal- 
ed Madras Act VIII of 1565 are not re-enacted 
in the Madras Estates Land Act there is a pre- 
sumption that the faisal rate fixed by Government 
is the proper rent that can be levied on the land, 

A contract between a landholder and a tenant for 
payment of a favourable rate of rent will not, except 
in cases specified in section 26 1 of the Madras 
Estates Land Act, bind the successor-in-title of 
the landholder who can enforce the faisal rate or 
the rate in force prior to such contract. 

Per Phillips, J.—A decision of Court negativing a 
landholder’s right to levy fatsal rate and upholding 
a contract between him and his tenant for payment 
of reduced rent will not be res judicata in a snit by 
the landholder’s successors to enforce the original 
rate, as under section 26 (9) of the Madras Estates 
Land Act, a special privilege is conferred on the 
successor to a landholder, not possessed by the 
original landholder himself, 4. e, the right to 
enhance an unduly low rate of rent agreed to by the 
latter. 

Per Bakewell, J.—The prior decision will not 
operate as res judicata, unless it is shown that the 
plaintiffs in that suit had an absolute interest in 
the property, in order that they might be held to be 
the predecessors-in-title of the landholder seeking 
to enforce the original rate in the subsequent suit, 
IVI KARUPPA Gounvanv. NARAYANA CHETTIAR, (1918) 
M. W. N. 188: 7 L. W.376; 24 M. L. T. 35 aon 


——— S., 77 (Í) 
3—~—Crtil 


Procedure Code (Act V of 1908),s. 115, O. VIE, r. 10, 
O. XLII, r. 1 (a)—Guit in Revenue Court—Remand 
by District Court for presentation to Civil Court—~ 
Appeal, second, to High Court, maintainability of—~ 
High Court, power of, to treat appeal as revision— 
Rent, suit for, on cessation of service for which tenure 
granted——-Forum—Jurisdiction of Revenue Court, 
scope of. = 

No second appeal lies to the High Court against an 
order of the District Court in appeal remanding a 
suit instituted inthe Revenue Court for presenta- 
tion to the Civil Court, 

Order XUIIT, rule 1 (a), Civil Procedure Code, which 
gives the right of appeal against orders passed under 
Order VII, rule 10, is inapplicable to suits in Revenue 
Courts by virtue of section 192 ofthe Madias Estates 
Land Act. 

The High Court has power to treat an appeal as a 
petition in revision under section 116, Civil Pro- 
cedure Code, especially when the question in issue is 
one of jurisdiction. Section 115, Civil Procedure Code, 
is not controlled by section 192 of the Madras Estates 
Land Act. 

A suit for rent, based on the allegation of the land 
being a Ryoti land in which the defendant has o@onu- 
pancy rights, is cognisable by the Revenue Court 
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notwithstanding plaintiff's admission that the defend- 
ant held at a favourable rent on condition of doing 
services which were discontinued and which dis- 
continuance disentitled him to claim the reduction. 
Under the circumstances, the land cannot be said to 
be h@ld on service tenure at the date of guit so as to 
bring it within the jurisdiction of the Civil Courts. 
. When the allegations in a plaint bring the case within 
section 77 of the Estates Land Act, the suit must be 
filed in the Revenue Court and the jurisdiction of the 
Court will not depend on any pleas the defendant 
might raise. The fact that the Court will have to go 
into complicated questions will not affect the jurisdic- 
tion of the Revenue Court. Wi Venkata HAMAYYA 
Arra Row v, CHAKALI VEERASWAMIGADU, 34 M.L. J, 
309; 23 M. L. T. 251; 7 L. W. &08; (1918) M. W. N. 
327; 41 M, 554 471 
—ss. 189, 192 471 
Madras Forest Act (V of 1882), S. 26, 
scope of-—Existing rights, saving  of—Conviction 
without enquiry into rights claimed, legality of. 

Section 26 of the Madras Forest Act does not” 
empower the Government to regulate the use of 
the land which is dealt with in Chapter IIT to the 
detriment of any rights existing in individuals and 
communities. 

Where the residents of a village claim the right 
of pasturage and the right to cut fuel, a conviction 
under section 26 without an enquiry into. these 
allegations is illegal. IMI Taarna PILLAI v. EMPEROR 
19 Or. L. J. 600 4 


Madras Land Encroachment Act 
(II of I905), S. 3—Pathway on private 
land, obstruction of, by owner—Penal assessment, 
levy. of, legality of. 

Government have no right under Madras Act LIT 
of 1903 tolevy penal assessment where an owner of 
land obstructsa pathway over the land to which 
the public have acquired a right of user. Mi ALAUDIN 
SAHEB vV SECRETARY or State, 6 L, W. 486 30 


Madras Local Boards Act (V of 
1884), S. 73 729 
Madras Rent Recovery Act (VIII of 
1865). s. II 406 


Madras Revenue Recovery Act 
(IL of 1864), ss. 25, 38-—‘Defaulter,’ 
meaning of—Sale for arrears of revenue, suit to 
set aside, maintainability of—Juris:liction of Civil 
Courts—Omission to distruin moveables, whether 
sufficient to set aside sale—Collusion among bidders, 
effect of. 

An agreement made between the purchaser and 
other persons after the sale to go in shares, a collu- 
sive agreement between the bidders not to bid 
against each other, the omission of any attempt to 
distrain the moveable properties of the defanlter or 
the crops onthe land are not sufficient grounds to 
set aside the sale by a suit fled in the Civil Court. 

The ‘defaulter referred to in section 25 of the 
Madras Revenue Recovery Act who is entitled to 
notice or demand before attachment and salé is the 
ostensible registered proprietor, To plead that- sec. 
tion the plaintiff must show that he is the defaulter, 
A person who owns the land but allows the patta to 
stand in another person’s name and thus puts him 





GENERAL INDEX, 


106? 


Madras Revenue Recovery Act— 
contd. 


forward as the ostensible owner, cannot claim the 
benefit of the section or complain that Government 
erroneously served the written demand on the 
latter. WE MANAKARI VENKAPPA CHARI v. HOLAGUNEL 
Pompona Gown, (1918) M. W. N. 191; 7 L. W, 372: 23 
M. L. T. 297 474 
Tama — Sy 38. 


An irregularity in the conduct of a sale held under 


- section 38 of Madras Act II of 1864 empowers the 


Collector to set it aside, but there must be other 
sufficient grounds for a Civil Court to interfere. M 
MANAKARI VENKAPPA CHARI v. HOLAGUNEL PoMPANA 
Gown, (1918) M. W. N 191; 7 L. W. 372; 283 M. L. T. 
297 474 


— SS. 44, 59, G3—Regulation X of 1831, 
8. 2—Sale of minor's property for arrears of revenue 
-Suit to set aside sale, absence of, effect of—8. 59 of 
Act II of 1864, applicability of, to cases governed by 
Regulation Xof |831-—-Regulation X of 1881, appli- 
cability of, to ryotwari estates of minors—Registry in 
name of minor's mother, effect of. 

A sale of a minor’s property under the Madras 
Revenue Recovery Act is not a proceeding to which 
section 59 of the Actis applicable so asto compel 
the aggrieved parties to sue within 6 months of the 
sale. Section 69 is inapplicable to cases protected 
by Regulation X. of 1831. 

Regulation X of 1831 doesnot only apply to such 
estates of minors as are ordinarily taken charge of by 
the Court of Wards; Ryotwari lands owned by 
minors also come within the protection of the Regula. 
tion, 

Where the patta erroneously stands in the name of 
the minor’s mother, that fact does not preclude the 
minor from invoking the aid of Regulation X of 1831, 

Per Spencer, J.—Section 4 of Regulation X of 1831 
includes the estates of minor sole proprietors not 
under the charge of the Court of Wards. This 
section and the preamble to the Regulation and the 
foot-note to section 20 of Regulation V of 1804 make 
is clear that the prohibition extends to minors’ 
estates of every description not subject to the juris- 
diction of the Court of Wards. The section does not 
apply to minor members ofu joint Hindu family 
governed by the Mitakshara Law, who have by birth 
merely an undivided interest in the estate. M 
SaMINATHA AIYAR V. GOVINDASAMI PADAYACHI, (1918) 
M. W. N. 409; 8 L. W. 37 59 
— S.: 59 595 


—S 59 —Sale for dues to Government —Notice, 
absence of, to defaulter, effect of—lIrreqularity— 
Civil Procedure Code (Act V of 1908), s. 114—Suté 
to set aside sale beyond limitation—Proceedings after 
sale, knowledge of, effect of —Estoppel. 

Failure to serve notice of sale on a defanlter under 
Madras Act II of 1864 does not affect the jurisdiction 
of the Collector to sell the property for arrears due 
to Government. 

An omission to serve notice will amount to an 
illegality or irregularity in the exercise of jurisdiction 
by the Collector within the meaning of section 115, 
Civil Procedure Code, and would vitiate his proceed- 
ings; but fhat is nob enough to enable the party 
aggrieved to obtain a declaration that tlfe gale ig not 
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hinding on him, if he does not sue within the period 
specified in section 59 of tho Act. 

. The fact that the sale was without notice will not 
enable the defaulter whose property was sold to 
ignore subsequont proceedings taken to his know- 
ledge as having been taken without jurisdiction. 
M oVaptur Cnixwa NAGI Rennie. Devinest VEN- 
KATRAMANIAH, 23 M, L, T, 231; (1918) M. W. N. 224; 
T L. W. 468 653 
S. 63 595 


Malabar Law—Compromse of suit by Karnavan 
on behalf of Tarwad—Karnavan not impleaded as 
‘such, effect of—Compromise decree, whether binds 
' Tarwad—Burden of proof—Registration Act (XX of 
1°66) ~Non-registration of compromise decree. 

The validity of a decree passed on compromise 
was not dependent on registration under the 
Registration Act of 1866. 

The onus of proving that a compromise is 
illegal or void is on the party asserting it. 

Where a decree is in effect against a Tarwad, the 
fact that the Karnavan.was not specially impleaded 
in his represontative capacity will nob make it 
the lessa decree against the Tarwad. 

It is not the form of the suit that is essential, 
but the question in each case is whether in sub- 
stance the person suing or sued conducted the 
litigation for his own benefit or as_represonting 
the family of which he was the head. Mi Karaxxar- 
PITATHIL RAYARAPPA V. KOYOTAN CHABLE VERTIN, 35 





M. L. J. 51; 24 M. L. T. 28; 8 L. W. 154 





~Molcharth, execution of, Ly devaswom agent— 
Consideration, application of, for purposes of dovas- 
-wom--Melkanomdar, duty of, to enquire asto ap- 
plication of funds—Recital in deed as to nature of 
executant s control over devaswom, whether renders 
melcharth unenforceable. 

A Melcharth executed by tho agent of a Devas- 
wom is not unenforceable merely because the 
executant describes the nature of his control over 
the Devaswom. 

The grant of a Melcharth by the trustee of a 
Devaswom is an ordinary incident ofits manage- 
ment, the propriety of which the Melkanomdar is 
under no obligation to scrutinise, and the latter is not 
bound to enquire into the existence of any particular 
necessity for funds by the Devaswom or into the 
application of such funds by the trustee. ME Vyrai- 
NATHIEN Y- PADMANABHA PATTAR 659 


Malabar Law and Usage—Karnavan, ap- 
pointment of senior anandravan as, by family karar 
—Removal of karnavan, suit for, maintainability of. 
Where the senior Anandravan in a Malabar Tarwad 

is. appointed to the office of Karnavan by a 

family Karar whereunder the existing Kaimavan 

yenounves or is deprived of his office, a suit will 
lie to remove the Karnavan so appointed for miscon- 
duct. 

A family Karar to which all the adult members of 

a Tarwad are parties and by which a person is 

deprived of his status as Karnavan is not the same 

thingin the eye of the law as a unilateral act of 

rflinquishment of his office by the Karnavan, though 

the result on his statna as Karnayan may be the 
$ 
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same, WI PAZHATATHIL MAvILAPUTAI VEETIL CHIN- 
DAN NAMBIAR v. KUNHI RAMAN NAMBIAR, 34 M.L. J, 
40); (1918) M. W, N. 293; 23 M. L T. 316; 7 L. W. 
542; 41 M. 577 26 
-Olli mortgagee, right of pre-emption of—In- 

voluntary sale, enforceability of right in—Notice of ale 

and. af sale price, whether necessery—Civil Procedure 

(Act V of 1903), ss. 60, 65, O. XXT, rr. 89, £0, 

1, 92. 

The right of pre-emption of an oti mortgagee 
in Malabar does not arise in the case of an in- 
voluntary sale, and he is not entitled to notice 
of the sale or of the sale price in such a 
case. IVI Vasuprvan v. ĪTTIRARICHAN Narr, 34 M. L. 
J. 412; 23 M. L. T. 302; (1918) M. W. N. 318; 7 L. W. 
547; 41 M. 552 6 


Malicious prosecution—Proof—‘Reason- 
able and probable cause, meaning of —Innocence, proof 
of, by plaintiff, whether necessary. 

In an action for malicious prosecution the plaintiff 
must prove four things,(1) that he was prosecuted, : 2) 
that the prosecution ended favourably to him, (3) that 
the defendant acted without reasonable and probable 
cause, and (4) that the defendant was actuated by 
malice. Under the second and third heads, questionsas 
to plaintiff’s innocence generally arise. Butthey must 
be regarded only as incidental to the question 
whether the prosecution ended in the plaintiff's 
discharge or acquittal and whether the defendant 
acted without reasonable or probable cause, 

The plaintiff is not charged with the onus of 
affirmatively proving his innocence, 

Reasonable and probable cause means an honest 
belief in the guilt ofthe accused based on a full 
conviction, founded upon reasonable grounds of the 
existence of a state of circumstances, which, assuming 
them to be true, would reasonably lead any ordinarily 
pradent and cantious man, placed in the position of 
the accuser, to the conclusion that the person charged 
was probably guilty of the crime imputed. 
GopaLaA Krishna Kupvs «~. BANGLE NARAYANA 
Kamtny, 34 M., 7.517; 28 M. L. T. 341; FL W. 
604; (1918) M. W. N. 454 80 
Master and servant—Liability of master 

for servant's wrong. 

A master is answerable for every such wrong of 
his servant or agentas is committed in the course 
of the service and for the master’s benefit, though ne 
express command or privity of the master be proved. 

The owner of a vessel is not liable gua owner for 
damage caused by the negligence of the crew He 
is liable only as employer of the wrong-doer. L B 
Broce, D M.v Kyaw ZIN 

wn mem iability of master for wrongful act,of servant. 
A master is liable for the wrongful act of his ser- 

vant where the servant, acting ina matter which in 

within the scope of his authority, that is, within the 
course of his employment, commits a wrong by 
exceeding the authority vested in him. The act itself 
which constitutes the wrong may be in excess of 
the servant's authority, but if in thus trausgrersing his 
authority the servant is doing in the master’s inter. 
esis one of the class of acts which the master has 

employod him to do, then the master is liable. B 

GIRJASHANKAR DAYASHANKAR v, B, B, & O. I. Rap- 

way, 20 Bom, L. R. 126 715 
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Mercantile Law -— Bil of lading—Carrier by 
sea, right of, to limit liability by bill of lading. 
According to English Law itis open to a carrier 

by sea to limit his liability by a writing such as the 

hill of lading. Consequently the following conditions 
ina bill of lading are perfectly valid: 

(a) that the Company shall not be Hable for any 
damage caused by sweating, fermenting, heat, 
boilers, ov storage, whether arising or not 
from the negligence of the persons in the service 
of the Company; 

(b) that the liability of the Company shall abso- 
Iutely cease when the goods are over or beyond the 
side of tho Company’s own sbip level with the rail; 

(e) that the Company shall not be liable for 
any damage capable of being covered by insurance. 
S Moosas: AHMED & Co. v. Asiatic Steam NAVIGA- 
TION Co, Lro., 11 S L. R. 106 I 
Mesne profits, claim for, against trespasser, 

maintainability of 879 


NMinor, decree against—~Negligence of guardian ad 
litem in conduct of suit—-Bad management of suit— 
Failure to raise money by encumbering property in 
order to prevent final decree from being passed, whe- 
ther gross negligence—Non-service of summons on 
minors guardian, whether sufficient ground for setting 
aside decree by suit—Civil Procedure Code (Act V of 
1908), O, IX, r. 18,0. XVII, 1.2, . 
Gross negligence on the partofa guardian or 

next friend in conducting a suit on behalf of a minor 

is a good ground for the minor to bring a suit for 
setting aside the decree. 

But mere bad management ofa suit by the guar- 
dian or an omission to raise money on behalf of the 
minor by further encumbering the estate, in order 
to prevent a final decree ina mortgage suit from 
being passed, is nota sufficient ground for setting 
aside a mortgage decree unless the conduct of the 
guardian amonnts to fraud or gross negligence. 

The mere non-service of summons on «a party to a 
suitis not a sufficient ground for setting aside the 
decree ina fresh suit unless it is part of a scheme of 
fraud. 

Ifan ev parle decree is passed against a minor 
under Order XVII, rule 2 of the Civil Procedure Code, 
the remedy of the minor acting through his guardian 
lies in the provisions of Order IX, rule 13 of the Cade, 
and he cannot ob.ain relief in a separate suit unless 
the absence of the guardian has resulted in such an 
ifjastice to the minor as would amount to gross 
negligence on the part of the guardian. 

A minor once represented by a guardian 
does not cease to be so represented merely because 
an ev parte decree is passed against him owing to the 
absence of his guardian. N Viropa v. Seco 882 

, liability of, for debt incurred in carrying on 
ancestral trade— Minor, liability of, for partnership 
- debt—Contract Act (IX of 1872), s 247. 

The liability of a minor in respect of a debt 
incurred in carrying on an ancestral family trade, in 
which he is a sharer, is not greater than that of a 
minor admitted to a partnership, as laid down by 
section 247 of the Contract Act Therefore, a minor, 
on whose belialf an ancestral trade is carried on, is 
not personally liable for the debts incurred in such 
trade. His liability is limited to his share in the 
trage. © KHETRA MOHAN PODDAR v. ASWINI Kumar 
SAHA, 22 0. W. N, 488 66 
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Minorand guardlan—Compromise effected 
by guardian in consideration of settlement of disputed 
claim, whether binding upon minor—Claim under 
alleged Will, whether can form consideration for com- 
promise where Will not genuine. 

A mimanshapatra (deed of compromise) executed 
by a father on behalf of his minor son, by which 
the interest of tho minor in an inherited estate is 
given up in consideration of the other party giy. 
ing up a portion of their claim under an alleged 
Will, is not binding upon the minor, unless it js 
proved by the other party that there was in faet such 
a Will and that under that Will they hada claim 
which was made honestly and in good faith, though 
it is not incumbent upon them to prove the Will in 
solemn form after along distance of time. 

The position of a minor son is different from tho 
position of the father who executes a mimanshapatra 
on his behalf; for though the father might not be ablo 
to avoid a mimanshapatra which he had executed 
for himself, the minor through his guardian can 
avoid a mimanshapatra executed on his behalf if 
hia interest is not properly protected by his 
father in executing it © Krisnna Cuanpra Dora 
Roy r. HEMAJASANKAR NANDI Mozumpar, 22 C.W N. 
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bond made up of principal and prospective 
interest — Instalments—Default in payment of instal- 
ments Interest, payment of. 

Parties had dealings in money with each other 
and on making up accounts a certain sum was found 
due from the defendants to the plaintiff, To the 
sum found due an addition was made as prospective 
interest and a mortgage bond was executed in respect 
of the total sum by the defendants on the 4th 
October 1916. The bond provided for payment by 
instalments, and it was stipulated thatin default of 
payment of any instalment it should carry interest 
at 12 percent por annum to be compounded every 
year and that in default of payment of any two instal- 
ments the whole sum should become immediately 
recoverable. Default was made in respect of two 
instalments on 26th January :899: 

Held, (1) that plaintiff was entitled to recover (a) 
the principal sum secured by the bond; (b) propor- 
tionate interest out of the total sum fixed as pros- 
pective interest np tothe 26th January 1899; nnd 
(c; compound interest at 12 por cent. per annuam on 
the sum due on the date of the first default from that 
date up to the 26th January 1899; 

(2) that the plaintiff was not entitled to any 
interest after the 26th January 1899. N Buavar n. 
BHAGWANT ATMARAM DHONGODI 722 
Contract giving one uf two options to mortgagee 

—Mortgagee, position of—Waiver as tọ one option, 

efect of— Interest, default in payment of, waived, 

effect of, 

A contract which gives the mortgagee one of two 
options does not bind him to either of them, if he 
chooses to stick to the other; in other words, it is 
open to him to waive the benefit of an acceleration, 
if the contract leaves him such an option; and 
that option cannot be taken away by Statute, 
unless there is anything to show that the grant of 
such an aption is illegal or forbidden by law. 

For example, where a morigage-deed provided fof 
the repayment of the principal with interest in 12 

! > : 








Pu 
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' amount of principal as well as interest. 
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years and further stipalated that if the mortgagors 
faiied to pay interest regularly every year, the 
mortgagee would be at liberty to sue for the recovery 
of the entire money due on the said deed before the 
expiry of the period tixed for redemption: 

Held, that the mortgagee was at liberty to waive 
the default in the payment of interest and to wait 
for the expiry of the period fixed for redemption 
before bringing his action, OQ MUBARAK ALI v. Gort 
Naty, 5 0. L. J. 73 6 
—— decree against mortgagor after sale of equity 

of redemption — Purchaser of equity of redemption, 

position of. 

J. made a simple mortgage of certain groves to M. 
in 1895. In 1907 he transferred the equity of 
redemption to the plaintiff, who got into possession 
ofthe property. Subsequently to the transfer the 
mortgagee obtained a mortgage-decree against J. 
and in execution purchased the property himself, 
Formal delivery of possession was made to the mort- 
gages, who afterwards sold the property to the 
defendant. The latter dispossessed the plaintiff, who 
thereupon brought a suit to recover possession of the 


property: : 


‘Held, (L) that the mortgage-decree having- been 
obtained against J. after the transfer of the equity 
of redemption to the plaintiff, the latter was not 
affected by the decree; 

(2) that the delivery of formal possession did not 
affect the plaintiff who was no party to the decree, 
and that, therefore, he was entitled to recover posses- 
sion of the property. O Tasappcg HUSAIN v Ascuar 
Husain, 21 0. CO. 70 60 


Deed allowing part payment of mortgage money 
—Tender made after demand by mortgagees, validity 
of —Interest, rebate of. 

Plaintiffs sued to recover a certain amount of 
money, principal as well as interest, as a charge on 
property mortgaged to them .by the predecessors-in- 
interest of the defendants. There was no provision 
in the mortgage deed for precemeal redemption but 
it was contemplated that part payment of the princi- 
pal mortgage money should be allowed. It appeared 
that a tender of a certain sum was made by some of 
the defendants on the 14th August 1909, but the 
plaintiffs refused to lake part payment as they had 
become entitled to the entire mortgage money and 
did not wish that part of the property should be 
redeemed. The deferdants did nothing till October 
1913 when they again tendered the same sum, But 
on 28th January 19:8 the plaintiffs had sent notices 
to all the mortgagors demanding payment of the full 
gum due under the mortgage: 

Held, that under the circumstances no offer by any 
of the defendants subsequent tothe 28th January 
1913 could he a valid tender so as to entitle them to 
claim rebate of interest on the sums tendered and the 
plaintiffs were, therefore, entitled to recover the full 

P Sar 
Rax v. SABGHAT-ULLAH, 83 P. W. R. 1918 175 


——~— of occupancy holding to zemindur—Transfer 
of holding by zemindar-—-Redemption, anit for 





è _——Part' of consideration kept in deposit and paid 
afterwards—Remedies of mortgagor, 
| 
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Where at the time of the orecution of a mortgage 
bond for Rs. 3,000, only the sum of Rs, 1,000 was. 
advanced to the mortgagor and the balance wag 
kept in deposit with the mortgagee, which was 
subsequently paid over to the mortgagor ona regis- 
tered receipt after the expiry of the due date of 
repayment stipulated in the mortgage bond: - 

Held, that in regard to the balance of Rs. 2,060 
subsequently advanced the remedy of the mortgagee. 
was nota mere personal action baset on a simple 
contract, bit he could recover the whole amount of 
Rs 3,000 by a suit on the mortgage security. © 
Kast Nata MITRA v. BHIKAN CHARAN Marty 778 


————Nub- morlgagee, rights of —Discharge of original 
mortgage by substitution of other mortgages, how far 
affects rights of sub-mortgagee—Assignment of morl- 
gage, absence of notice of, to mortgagor,’ effect of— - 
Sale, right of, by sub-morigagee. : 
There is no necessity to give noficeof an assign- 

ment of a mortgage to the mortgagor, and such want 

of notice will not render the sub-mortgage invalid, 
save insofar as the assignee holds subject to the 
accounts between him and the original mortgagee. 

The gubstitution of one mortgage by: another 
mortgage will not affect the rights of a: sub-mort- 
gagee from the original mortgagee to bring the 
mortgagee’s rights under the earlier mortgage to sale. 

A sub-mortgagee has the right to sell ‘the: morte 
gagee's rights against the particular properties sub- 
mortgaged to him for the whole amount due to 
him and the mortgagor’s remedy against him is 
just what he would have against the original mort- 
gagee if the latter sought to enforce his debt against 
those particular properties, viz., to redeem by, 
paying the amount due . MI PAPALA. OHAKRAPANI v _ 
LACHIMIACHI, (1918) M. W, N. 249; 28 M. L. T. 800; 
85 M. L. J. £09 769 

, suit on—-Co.mortgagees, interests of, whether 
severable—Estoppel-—Some co-mortgagees; precluded 

from enforcing thetr rights—Rights of others. i 

In equity co-mortgagees are presumably tenants- 
in-common of the mortgage debt and their interests 
are severable or partible among themselves ; so 
that one of them can sue on the mortgage- provided. 
those who are unwilling to be joined as: plaintiffs 
are made defendants. 

Where some of several co-mortgagees have by 
their conduct precluded themselves on the ground 
of estoppel from enforcing their rights under the 
mortgage against purchasers of a portion of the 
mortgaged property and a puisne mortgagee of 
the remainder, it is open to the Court to” sever 
their interests from those of the other co-mort. 
gagees who are under no disability or disqualifica- 
tion and to make a decree in favour of the latter 
in proportion to their interests in the mortgage-debt. 
C SAKHIUDDIN SAHA v, SONAULLA Sarkar, 270. la, J. 
453; 220, W. N. 641 9 
of taluk—-Mortgagee undertaking to pay land 

revenue—Default-—Sale, collusive, for arrears, effect 

of— Redemption. 

Defendant, who was the mortgagee in possession 
of a share in a taluk and had undertaken to pay 
the Government revenue, made default inipayment 
of.the revenue,,so-that the taluk was sold for arrears 
of revenue and was purchased by A. A. sold it to. 





—— 


Mortgage—concid. 


who shortly afterwards sold it to the defendant. 
Plaintiff, who was a purchaser from the mortgagor, 
sued to recover possession of the taluk from the 
defendant on redemption. It was found that the 
sale for arrears of revenue and the subsequent sales 
to Beandthe defendant were collusive transactions 
engineered by the defendant for the purpose of 
obtaining possession of the taluk as owner: 

Held, that the sales did not affect the rights of the 
mortgagor or of the plaintiff, who was a transferee 
from the mortgagor, and that the plaintiff was, 
therefore, entitled to redeem. © JAMILA KHATUN v. 
MAHAMUD KHATUN , 
move  usufructuary—Lease given by mortgagor-— 

Sale of equity of redemption—Ea-proprietary rights— 

Rent, liability to pay. 

The defendant gave a usufrauctuary morgage of his 
zemindari to the plaintiff, who on the same date gave 
a lease of the same, to last during the term of the 
mortgage, to the defendant, who remained in posses- 
sion as thekadar paying rent to the plaintiff under 
the lease. The rent having fallen into arrears, the 
plaintiff sued defendant, obtained a decree and caused 
‘the equity of redemption to be sold ir execution. The 
plaintiff's mortgage was notified at the time of sale. 
No application for mutation of names was made and 
thé record stood asit was at the date of the mortgage. 
The plaintiff again sued the defendant for arrears of 
rent for a period partly prior and partiy subsequent to 
the date of the sale of the equity of redemption. The 
defendant denied his liability for the latter period on 
the ground that as his equity of redemption had 


been sold, he had become an ex-proprietary tenant, 


and that as no rent had been fixed by the Collector 
under section 36 of the U. P. Land Revenue 
Act, he was not liable to pay any rent in respect of 
that period: 

Held, that so long as the mortgage subsisted, the 
defendant was a thekadar under his lease and as 
such liable to pay the rent stipulated for in-the lease, 
whether or not he also became an ex-propristary 
tenant of the zemindart. A Mitan Lar v. Cunagsu 
Sinan, 16 A. L. J. 384 


Muhammadan Endowments Com-~ 
mittee at Chittagong, whether statutory 
body— Mutwalli, appointment of. , 

The Muhammadan Endowmenis Committee at 

Shittagongis a statutory body and its recognition, 


where such recognition is necessary, of a person as, 


the true and rightful mutwalli uf a mosque, to which 
Regulation XIX of 1810 applied before its repeal by 
Act XX of 1863, is authoritative. © SULTAN AHAMED 
v ABDUL GANI 581 
Muhammadan Law -— Hindu Law- Custom 

—Halat Memons settled in Kathiawar, uhether 

governed by Hindu Law or Muhammadan Law, 

As regards inheritance and succession Halai 
Memons settled in Porebunder in Kathiawar did not 
retain Hinda Law at the time of their conversion 
to Islam, nor have they Ly immemorial custom 
adopted Hindu Law. In these matters, therefore, 
they are governed by Muhammadan Law and not by 
Hindu Law. B KHATUBAI v. MAHoMED HAJI ABU, 20 
Bon. L. R. 289 619 
Dower, prompt, right to, accrual of— 
whether can be made conditional 





Dower, 
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restitution of 

absence of, 

dower. 

The fact that a Court can make a decree for 
restitution of conjugal rights conditional on pay- 
ment of prompt dower does not show that a wife's 
decree for prompt dower can be made conditional 
upon her living with her husband. 

Prompt dower can be demanded by a wife atany 
time after the right thereto has vested in her 
whether or before after consummation and she can 
refuse all conjugal rights on the part of the husband 
until itis paid. 

The right to prompt dower vests at marriage and 
it can be claimed by the wife at any time thereafter. 
It is a debt dne by the husband to the wife and its 
payment cannot be made conditional on the wife 
living with her husband. P Nawas Bisi v. MUHAN- 
MAD Din, 28 P. L. R. 19:8; 100 P. W. R. 1918 893 
—Qift— Heba-bil-ewaz —Condition, invalid, 

attached to gift. 

The ordinary rules applicable to gifts apply to the 
Muhammadan Law, like any other system of law, 
and one of these rules is that a gift is not invalidated 
by reason of an invalid condition being attached 


conjugal 
whether 


rights —Consummation 
bars recovery of prompt 





-tO it. 


Where the conditions laid down in a heba-bil-ewaz 
as to the form of enjoyment of the property cannot 
under the Muhammadan Law control the form of the 
gift, the gift is absolute and unqualifed .C 
NEAMAT-UN-NEssa BIBI v. GOLAM PAnuHATON Kazi, 22 
C. W. N. 512; 47 C. L J. 502 601 


—Possesston, delivery of—Gift of corpus, with 
reservation of usufruct, validity of. 

Where in a deed of gift executed by a Muhammadan 
lady subject to tho Hanafilaw the donor excepted 
some of the property, retaining possession over it 
free of rent and revenue, and stated that after her 
death the donee would be its proprietor and that the 
donor would have no power to transfer it by mort- 
gage, sale, or gift; 

Held, that evon in respect of the excepted property 
the deed operated asone of gift, inasmuch ag the 
donor transferred the corpus of the property to the 
donee, reserving for herself the usufruct for life, 
which was not prohibited under the Hanafi law. 

Held, further, that under the circumstances the! 
stipulation not to transfer her interests in the pro- 
perty during her lifetime satisked the conditions 
of the Hanafi law with regard to the delivery of 
possession. 

Per Siuart, A. J. C.—-There are three essentials of 
a gift under the Hanafi law—declaration, acceptance, 
and seizin. With regard to scizin, however, the rule 
is that where everything reasonable has been done to 
perfect a contemplated gift, nothing more is required, 
There is nothing in Hanafi law to prohibit a gift of 
the corpus combined with the retention of the 
usufract, inasmuch as such a transfer doos not create 
a limited estate 

Per Kanhaiya Lal, A. J. C.—Where the intention to 
make an absolute transfer in presenti of all proprie- 
tary right is clear, any condition which dorogates 
from the immediate completeness of the gift i 
regarded as void. Where tho condition, however, 
may be given effect to without in any Way interfering 

| 
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with or detracting from the immediate completeness 
of the gift, or rather the immediate transfer of the 
right in the substance of the gift, the condition as 
well as the gift are valid. 

Any reservation of proprietary rights in the corpus 
would be inconsistent with an intention to make a 
gift, but the reservation of a right to the usufruct of 
a portion of the property given would not be incon- 
sistent, if the intention to gire the corpus be ether. 
wise manifest. O Farne Janas BEGUM vr. MUHAM- 
Map Auptt GHANI Kuas, 50 L J, 49 307 
Gift, validity of —~Burden of proof. 

The onus of proving the bona fides and validity 
of a gift executed by a pardanashin lady lies upon 
those seeking to claim under if. They must point 
‘ont and prove the circumstances connected with tho 
transaction. Pat Zakir Raza t. MADHUSUDAN Dass, 
4 P, L. W. 417 : 691 
= QUArdianship— Mother of minor girl 

appointed certificated guardian, whether can question 

marriage of minor effected by her uncle—Specific 

Relief Act (I of 1877), ss, 42, 43— Suit for declaration 

that the marriage of a Muhammadan minor girl is 

invalid, whether maintainable. 

Under the Muhammadan Law the mother, even 
when appointed certificated guardian of the person 
and property of her minor daughter, has no legal 
character within the meaning of section 42, Specific 
Relief Act, entitling her to a declaration that the 
marriage of her daughter with a certain person 
effected by her uncle, is not valid. 

It would not be a proper exercise of judicial 
discretion to make any declaration under section 44 
of the Specific Relief Act in a suit by the guardian 
of a Muhammadan minor girl for a declaration that 
her marriage with a certain personis invalid when 
the minoris not a party to the suit inasmuch as 
undor section 43 of the Act, the decree would not be 
binding upon the minor, C SONAULIA Sarkar v, 
Tyra Brat, 27 C. L. J. 603 
e — Inheritance, right of, renunciation or 

transfer of, before vesting, validity of. 

A transfer or renunciation of the rights of inherit. 
ance by a Muhammadan before that right has 
vested in him is prohibited underthe Mubammadan 
Law. W Assa Beevi v. Kanupean Cuerty, 7 L. W. 
215; 34 M. L. J. 460: 41 M. #65 3 
Marzul-maut, docirine of, upplicadr- 

lity of —Wagf—Tauliatnama appointing successor to 

mutwalli, validity of. 

In the case of a gift or other voluntary disposition 
of property under the Muhammadan Law the doctrine 
of marzul-maut only applies when the gift is made 
during such illness. : 

lf a person holding the offico of mutwalli, to which 
is attached tho right of appointing a successor under 
the Muhammadan Law or under any general law 
applicable to tho topic, freely executes a tauliatnama 
as a testamentary document for appointing a succes- 
sor, while he is of sound disposing mind, its validity 
cannot be questioned. © SULTAN AHAMED v. ABDUL 
GANI 581I 
wn — Prew~eEmption—Ceremonies, perform- 

ance of, time of, 

A right to pre-emption s based entirely upon 
fhe Muhammadan Law. It has been accepted hy 
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Hindus in certain districts in consequence of their 
close contact with Muhammadans in those districts. 

To create a right of pre-emption ib is necessary 
that the ¿Muhammadan ceremonies be performed 
immediately upon hearing of the sale. The date of 
performance is not an equitable question, se that 
ceremonies performed not immediately upon hearing 
of the sale but within a reasonable time are not good 
cercmonics and do not create a right of pre-emption. 

In a pre-emplion suit the plaintiff stated that 
though the sale took place on the 10th of June, he 
heard of it only on the *th of August, and forthwith 
performed the necessary ceremonies It was found 
as a matter of fact thatthe plaintiff hoard of the 
salo in July of the year, and then performed the 
ceremonies after being advised by a Plesder to 
do so: 

Held, that the ceremonies were performed too late 
6) create a right of pre-emption. Pat Jacan BHAGAT 
v ARJANI MANDAL, (1918) Par 3, 4 P. L. Voss 


Waqf 581 
Will—Bequest of more than one-third, 
validity of —Consent of heirs, validity of. 

The consent or acquiescence, express or implied, of 
the heirs of a Muhammadan toa Will by him in 
excess of two-thirds of his property is treated as a 
ratification by them of his conduct. Such consent 
may be express or may be implied from unequivocal 
conduct QO FAKHR JAHAN BEGAM v. MUHAMMAD 
Appt GHANI Kuan, 6 0. L. J, 49 
Negligence 556 


Negotiable Instruments Act (XXVI 
of 188]),s. 19 22 

——— S. 118 (@)—Negotiable instrument, endorse- 
ments on-—-Order of endorsements—Presumption, 

Iu the absence of direct evidence that the endorse- 
meuts ona negotiable instrument wero made in a 
particular order, the statutory prosumption under 
section 118 (e; of the Negotiable Instruments Act that 
they were made in tho order in which they appear 
on the instrument, will prevail. 

Per Wallis, C. J.—Quere.— Whether a suit can bo 
filed on an eudorsement made by a stranger on the 
back of a note, who does not satisfy the definition of 
an endorser Wi KoOoTHANDARAMASWAMI NAIDU v. 
MUTHI A Cuerti 
Nuisance -— Oil mill, erection of, close to dwelling 

house-—-Discharge of foul smell and garbage—Notse— 

Abatement—Sloppage of work, right of neighbeur to. 

It is an actionable nuisance to erect an oil mill 
close to a dwelling house from which foul-smelling 
water is always discharged and unbearable noiso is 
produced which can be heard even at some distance. 

The owner of the house adjoining the mill is 
entitled to ask for prohibition of the working of the 
mill altogether where the nuisance cannot be 
abated 

The locality, the question whether the nuisance 
has been long in existence, whether the trade which 
causes it is commonly carried on in that locality and 
other questions of a like nature have to be considered 
in deciding whether a particular business carried on 
by a neighbour is an actionable nuisance. 
Sspasiya CHETTY v. RANGAPPA Ragoo, 7 L. W. 50; 
(1918) M. W. N. 293; 24 M. L, T. 17 qa 
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--- Plaintiffs, one of several, agreeing to 
be bound by defendants oath—Other plaintiffs, whe- 
ther bound by oath— Compromise of suit. 

Section 11 of the Oaths Act shows that an oath 
is conclusive as against the person who offers to 
be lgound by if; as against other persons ib is not 
conclusive evidence and a Court has no right to 
treat it as such. 

F. and other plaintiffs sued M. for possession of 
certain land. After the plaintiffs’ evidence had been 
recorded F. agreed to let the decision of the suit 
rest on M.'s oath, M. took the oath and on this the 
Court dismissed the suit as regards all the plaintiffs: 

Held, (I) that the suit was correctly dismissed as 
regards F; 

(2) that the oath was not binding as against the 
other plaintiffs unless the defendant could show that 
they joined in F.'s challenge to the defendant or 
agreed to the dismissal of the suit either personally 
or by agent duly authorised in that behalf; 

(3) that the mere presence of the other plaintiffs 
or of their Pleader at the time of F's challenge was 
no proof of assent, Inasmuch as aman may dis- 
approve of what is being done, though if he thinks it 
is to affect some one else only and not himself, he 
may not trouble to express his dissent. P TALAWAND 
v, Fasten Dix, 50 P. W. R. 1918 


marasa — Sa | 3—Evidence of child witness — Omission 
to administer oath, effect of}—Evidence, weight of— 

Witness, competency of — Murder —Punishment-— 

Capital sentence, when not to be passed. 

Per Shah, J.—— The evidence of a witness of tender 
years, though taken without any solemn affirmation 
in the prescribed form, is admissible by virtue 
of the provisions of section 13 of the Oaths 
Act. Such evidence, however, must be received 
with due care and caution. 

It is necessary that before proceeding to examine 
sach witnesses the Court should satisfy itself that 
the witness is competent to testify, that is, is capable 
of understanding the questions put to him and of 
giving rational answers to those questions. There- 
after the Court should proceed to administer an 
oath or affirmation as required by the t'aths Act, 

If the witness is found to be incapable of under- 
standing the obligations of such an oath or afirma- 
tion, he may be examined without an oath or affirma- 
fion, provided he is found to be a competent witness, 
These facts may be noted, so that the record may 
show that before taking the statement’ of a witness 
of that character, the trial Court had ascertained. 
that the witness was a competent witness under 
section 118 of the Indian Evidence Act and that 
the omission to administer an oath or affirmation. 
was due to his want of understanding the obligations 
of an oath, 

The ignorance ofa childon such a matter as the 
nature of a solemn affirmation is not necessarily 
equivalent to an inability to understand ordinary 
questions and give rational answers, 

There ig a, certain degree of reluctance on the 
part of Judges to pass e capital sentence, when the 
substantial part of the evidence which the pro- 
secutim rely upon is evidence recorded without 
angoath or affirmation as required by the Oaths Act. 
B Hari RAMJI Pavan v, EMPEROR, 20 Bow. DL. R. 
365; 19 OR., L. J. 593 49 
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Opium Act (I of 1878), S. 9 284 
Oudh Land Revenue Act (XVII of 

1876), S- 1744, scope of, 

The language used in section 174 ofthe Oudh 
Land Revenue Act points to the property which was 
actually under the superintendence of the Court of 
Wards and not to any profits that may be derived 
therefrom after its release or to any acquisition 
made from the same. QO Desi BAKASH SINGH v. BED 
Natu, 5 0. L. J. 90 219 


Oudh Rent Act (XXII of 1886), S. 27 
Improvement by tenant—Compensation for invprove- 
ment, amount of. 

Where it is found that a tenant is entitled to com- 
pensation for an improvement made by, him on his 
holding, the Court is not justified in, reducing the 
amount of compensation on the ground that a cheaper 
improvement could have served the tenant's purpose 
unless such a plea is raised*by the landlord, inasmuch 
as such a consideration does not form part of the 
considerations enumerated by section 27 of the 
Oudh Rent Act. U P B R DWARKA% BHAGWATI 
Prasan SINGH, 5 0. L J. 69 2 


—--— SS. 52, I4l—Grant for maintenance, 
interpretation of —Tenant under special agreement— 
Interest on arrears of rent. 

Defendant helda village for his maintenance 
under a grant from the #Talugdar on cond#tion (1) 
that he paid the revenue assessed on the same 
and 15 per cent. malikana and 7 percent sawai to the 
Taluqdar, (2) that the grant was resumable if the 
grantee failed to maintain the members of his family, 
and (3) that while the grant was hereditary the 
oo was debarred from selling or mortgaging the 
village: 

Held, that the grantee was a tenant holding under 
special agreement within the meaning of section 52 
of the Oudh Rent Act and was, therefore, liable to 
pay interest on the arrears ofrent duc from him 
under section 141 of that Act. © SHEORAJ SINGH v. 
SRIPRAKASH SINGA, 5 O. L. J, 141 

855 


m ma Sy 
Paper Currency Act (H of 1910). 

S. 26, svope of—Negotiable Instruments Act (XXVI 

of 1881), s. 19— Note or bill payable to bearer on 

endorsement of payee, whether payable ‘on demand'— 

Evidence, admassibility in, 

A bill or note which is payable to the bearer who 
brings it to the place of payment on the order of the 
payee, does not offend against section 26 of the Paper 
Currency Act and is anon demand note. The note is 
receivable in evidence and is one made in 
accordance with law. 


- A note which does not fix any date for payment 
is an ‘on demand’ note. Also a note will be congtrued 
as an “On demand’ note if it is so expressed. 

Per Seshagiri Atyar, J—The principle underlying: 
section 26 of the Paper Currency Act is that private 
persons should not be permitted to usurp the 
privileges of the Government, for the latter alone 
have the right to get a note negotiated by bare 
presentation. The language of an ordinary 
clirrency note is what the Legislature intended’ should 
not be copied by private parties. 

Per Napier, J.—A bill of exchange fs. nonetheless 
payable on demand for the fact that the demand 
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cannot be made on the day when the bill is drawn, 
M itu GOoPALACHARIAR v. MAIYAPPA UHuTTY, 
(1919) M. WN. 477 WANA 
Parjote, payment of—Suit to recover paryote, 

mamuainabilty of 329 


Partition proceedings-— Consent of joint 
owners— Mortgagee, consent. of, necessity of, 

A partition effected with the consent of the joint 
owners of the land is not invalidated by reason of 
the lack of consent of the mortgagee of an unaivided 
share, and sucha mortgagee has no claim to be 
made a party to the parnuon proceedings, 

A mortgagee with possession of an undivided 
share in joint property has no mght as such to inter- 
vene in partition proceedings, or to be a purty to 
them, except when the property to be partitioned is 
& tenancy of which he is technically the landlord, 
that isto say, the person under whom the tenants 
hold land and to whom the tenants are, or would be 
but for a special contract, liable to pay rent. 

A mortgagee of an nudivided share in joint pro- 
perty, alleging injury to his interest by the collusive 
conduct of his mortgagor in partition proceedings, 
can claim his remedy by regular suit in the urvil 
Courts. A dispute of this charactor does not come 
Within the fanctions of a Heyenue Officer dealing 
With a partition under the Land hKevenuc act, 
F © P ‘tuakar Vas v, SULTAN BAKHSH, Z F, R, 1918 
KEV. o P. W, R, 19.8 Rev. 405 


—— — suit 7 
—— —, suit for 705 
am ——, whether requires to bein writing, 

The law does not require writing to complete a 
partition which has already been effected by 
Panchas, N FAKIRA v. TULSIRAM 


‘Partition Act (IV of 1893), S. 4, orde" 
under, whether decree—“Uourt’, whether nebudes 
Appellate Ceurt-—~Application under s. 4, when to be 
made—“ Dwelling house,” meaning oj. 

An order made under section 401 the Partition Act 

the course ‘of a suit for partition is a decree within 
the meaning of section Z, Civil Procedure Vode, and 
is, theretore, appealable. 

The word “Vourt” insection 4 of the Partition Act 
includes the Appellate Uourt, which like the trial 
Court is bound to make an appropriate order under 
the section upon any member of the family, who is a 
share-nolder, undertaking to buy the share ot the 
transferee. 

An application by a member of a family, whois a 
share-holder in the family dwe.ling house belonging 
to the fanuly, under section 4 ofthe Partitionact need 
mot necessarily be made upon the institution of the 
suit for parution, by a transteree ot a share in the 
house,” but may be postponed till atter the 
preliminary docree, The operation of section 4 
extends to the appellate stage of tne suit. 

The word “dwelling house” in connection with its 
conveyance on partition generally means not only 
the house itselt, but also the land and appurtenances 
which are ordinarily and reasonably necessary for its 
enjoyment. © PRAN KRISHNA BHADURI V. KESHAB 


OSJANDRA Roy, 22 0, W. N. 516 Gu 
Partnership i 31, 86 
= ——, guit for dissolution of - 127 


IDNIAN CASEB. 


854. 


Patna High Court, wheiher bound by view of 

Caleutta High Court. 

In cases falling under clause 6 of Article 182 of the 
Limitation Act the Patna High Court is bound to 
accept the view ofthe Calcutta High Court, inas- 
much asitison this view that Pleaders have been 
calculating limitation in making applications® for 
execution. lt would not bo fair toturn round 
suddenly and say that the view of the Calcutta 
High Uourt is wrong. Pat Kuopa BUKHSH ~. 
BAHADUR Atl, (1915) Pat. 130; 3 P. L.J. 285; 4 P. L. 
W. 324 203 


Penal Code (Act XLV of 1860), Ss. 21 
(9), lol -‘Pubtic servant’, meaning of-—Quarter 
Master's clerk, whether public servant—Taking illegal 
gratification in respect of official act ~ Offence. 

The mere fact that a person is iu the pay or 
service of Gov rnment ig not enough to constitute 
him a public servant within the meaning of 
section Zl, ninthly, of the Penal tode. He must 
also be an “officer” z e, holder of some office. The 
office may be of dignity and importance or it may 
be humblo; but whatever its nature, it is essential 
that the person holding the office should have in 
some degree delegated to him certain functions of 
Government. 

A Quarter Master’s clerk merely as such is not 
necessarily a public servant within the meaning of 
section 2i of the Penal Gode, bus a persoa who is 
otherwise an officer in the pay or service of Govern- 
ment, does not lose his status as a publiu servant if, 
while still sucen an officer, he is employed as a 
Quarter Master's clerk. 

For the purposes of section 161 of the Penal 
Code, it is not necessary that at the time of the 
bribe-taking the accused person shoald be actually 
discharging the functions which constitute him a 
public servant; itis sufficient that hé isa public 
servant and his act falls under one of the three 
clauses specified in the section. P AHAD BHAR v 
EMPEROR, 19 UR, L. J, 486; 18 P. R. 1918 Un; 26 P. 
W, R. 1918 CR 15090 
-—-— $S. 75, 379—Boat theft —Sentence—Pre- 

vious convict-—- Enhanced punishment, principles 

governing, 

There is no hard and fast rule thata sentence of 
two years’ rigorous imprisonment must be passed in, 
all cattle and boat theft cases, without regard to 
the value and utility of the stolen property, the 
youth cf the accused, his previous character, or 
any other cirvumstances that may justly be taken 
into consideration in passing sentence. Each case 
should be considered on its merits, and, if extenuating 
circumstances appear to exist, the sentence should 
be modited accordingly. A sentence should never 
be heavier thun 18 necessary to deter the criminal 
from committing the offence again. 

In the case of men with previous convictions, 
legard should be had to their career and to the 
time that has elapsed between the convictions passed 
upon them, Sections 75, Indian Penal Vode, and 
221, Uriminal Procedure Vode, were not intended 
for the purpose of automatically enhancing by a 
kind ot geometrical progression the sentence to be 
passed after a previous conviction. The reason fer 
passing a more severe sentence in the case of a 
criminal with a previous conviction is primarily tu 
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protect society from the predations and offences 
committed by an habitual rogue, who has shown no 
‘signs of repentance. A Magistrate or Judge should 
make some enquiry into the repute and antecedent 
behaviour of a man whom he proposes to sentence 
severly. L B Po Nyen v. Expzror,-9 L. B R. 
167; 19 Cr. L. J 655 847 
— SS.: 90, 360, 363 — Kidnapping from 

British India—Consent of person kidnapped—Offence. 

A person whe kidnaps a girlover twelve years of 
age from British India with her consent is not 
guilty of an offence under section 860 ofthe Penal 
Code. B HARIRHAL DADA v EMPEROR, 20 Bom. Ti. R. 
372; 19 Cr. L. J 602 
Ss. 96, 99—Private defence, right of— 

Complainant provoking fight and receiving injuries— 

Offance. 

Anattaching party went to the house of the 
judgment-debtor and began looking for the property 
when 8. assaulted them. The consequence was a fight 
in which 8. received slight injuries: 

Held, that as the fight was provoked by S.and no 
very grievous injuries were inflicted upon him, the 
attaching party could not be said to have exceeded 
their right of private defence and were, therefore, 
not guilty of any offence. P Deyr Das v. EMPEROR, 
20 P., W. R. 1918 On; 86 P. L, R. 1918 Or; 19 Cr in 
J. 635 683 
-—— Sa IGI 150 
— S. 186—Obstructing public servant in dis- 

charge of public function—~ Written order, whether 

must be shown to accused. 

In order to constitute an offence under section 186 
of the Penal Code, it is not necessary to prove that 
the written order under which the public servant 
was acting was actually shown to the accused. It 
is enough if itis found that the public servant had 
the order with him and could show it to anybody 
who wanted to see the same or question his 
authority. O TRIBHAWAN v, EMPEROR, 5 O. L. J. 112; 





~ 














19 Or. L. J. 641 833 
S. 193 147, 507 
—— — $. 216 270 


302—~Murder—Sentence—Youth of 
offender, consideration of, 
° Ordinarily youth is in itself an extenuating circum- 
stance in murder cases as in other criminal cases, 
Cases of extreme depravity do occur in which the 
youth of the accused may not bea sufficient reason 
for imposing the lesser sentence. But the youth of 
the criminal is a circumstance which should always 
te taken into account by Sessions Courtg in exercising 
the discretion vested in them by section 302 of the 
Indian Penal Code. Cuir THA v. EMPEROR, 9 
L. B. R. 165; 19 Cr. L. J 848 840 
336—Rash or negligent act endangering 
human life -Driving motor car without spectacles— 
Offence. | 
Itis a rash or negligent act for a person to drive 
a motor car without wearing spectacles if his 
eyesight is really defective. But an omission to 
wear spectacles at the time of driving the car in 
every case where a driver may properly use spec- 
tacles wonld not necessarily render the driver liable 
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under section 336 of the Penal Code. It must 
depend upon the nature of the defect in the eye-sight 
and the necessity for using spectacles in each case. 

A licensed driver, who was required by his 
license to wear spectacles when driving a car, was 
found driving without spectacles. It was found that 
the defect in his eyesight was not very great, and 
that it would not appreciably interfere with his 
efficiency as a driver even though he drove without 
spectacles: 

Held, that he was not guilty of an offence under 
section 336 of the Penal Code. B Asas MIRZA ». 


EMPRROR, 20 Bom. L. R. 376; 19 Or, L, J. 6C5 509 
———-— Sa 34 261 
— — S. 352 517 


-— — ss. 360, 363 506 
- SS. 366, 494, 498—Abduction of 
married woman—“Marry”’, meaning of. 

Section 366 of the Penal Code applies to the case 
of the abduction of a married woman. The word 
marry” in this section has the same meaning as 
it has in section 494 of the Code, 4, e., the 
going through a form of marriage, whether the 
marriage should prove in fact legal and valid or 
illegal and invalid, © TANER Kuan v EMPEROR, 27 
C. L. J. 436; 22 C. W. N. 695; 19 Cr. L, J. 640; 45 
C. 641 688 
— S. 3ZGG— Kidnapping from lawful guardian- 

ship—Offence, essentials of. 

A girl, under 16 years of age, was sent by her 
father to take food to the bullocks, when on her way 
she was persuaded by the accused to accompany him. 
The latter cutoff her hair and dressed her up in 
boy s clothes and lived with her for some time: 

Held, that the aconsed was guilty of the offence 
of abduction under section 866 of the Penal Code 
with the intent that the girl might be compelled to 
marry against her will or forced or seduced to illicit 











intercourse. Har Kesu v. Emperor, 16 A. L. J. 
445; 19 Cr. L. T. 845 837 
S. 379 84.7 
——- 5.380 513 
s.420 993 
S. 447 26! 


S. 44-7—Trespass—-Possession necessary to 
be determined, 

Fora conviction under section 447 of the Penal 
Code the finding on the point as to whe was in 
possession of the land in dispute is necessary. 

Where a person enters upon land, not with the object 
of intimidating, annoying or insulting the complainant, 
but in the bona fide assertion of his own right to 
remain on the land till he is ejected therefrom in 
accordance with law, he is not guilty of an offence 
under section 447 of the Penal Code. Pat Jagan 
DUBEY v. EMPEROR, 19 fR, L. J, 629 77 

SS. 457, 380—Criminal Tribes Act (ILI 
of 1911 ) 58. 23— Lurking house-trespass —Theft— Walk- 
ing into open house and stealing articles therefrom— 

Offence—Sentence. 

- Accused, who wasa member of a criminal tribe 
and had been twice previously convicted of dacoity 
finding the door of a house open, walked in and pro- 
ceeded to steal certain articles therefrom He 
removed some ofthe articles preparatory to taking 
them away, but before he actually got away the 
alarm was given and he was ogught; ° 


—— 
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Held, that the accused was not guilty of lurking 
house-trespass under section 457 of the Penal Code 
so as to be liable to.ephanced punishment under 
section 23 of the Criminal Tribes Act. A BHAGWANA 

513 


I —— ss. 





ment, relevant, by party to suit—Privilege-—Malice. 

A statement made by a party toa suit in good 
faith and for the protection of his interests, and 
which is relevant to the matter in issue, falls under 
exception 9 of section 499 of the Penal Code and is 
privileged, In order to take such a statement out 
of the exception, express malice must be proved. N 
Barsa v, BARU, 19Cr L.'J, 641 3 


— $, 500—Defamation—Using obscene and 
insulting language in respect of complainnnt— Offence. 
After an altercation between the parties was over, 

the accused addressing third persons used language 

of an obscene and insulting nature in respect of the 
complainant, a respectable Mukhtar: 

Held, that the words were calculated to harm the 
reputation of the complainant and that the accused 
was, therefore, guilty of an offence under section 500 
of the Penal Code. 

Obiter dictum.—There is some authority for the 
proposition that words prima facie defamatory used 
in a street quarrel should be regarded ås mere vulgar 
abuse and that their utterance under such circum- 
stances does not necessarily suggest an intention to 
harm the reputation of the person to whom they are 
applied A Rasa Ram SINGH v, EMPEROR, 16 A. L. J. 
498,19 Ck L. 1. 660 1005 

aé 4 517 

— S. 504—Insult with intention to proroke 
breach of peace—Barrister—Privilege, 

An intentional insult with intent to provoke 
a breach of the peace is an offence more cognate to 
the offence of assault than to the offence of 
defamation. A Barrister cannot claim privilege 
in the case ofan assault, nor can he claim any 
privilege if his conduct is calculated to provoke an 
agsault, N TIKEKAR v, PIAREYLAL, 19 Or. L. J. 666 


1002 
Pensions Act (XXIII of 1871), s.4— 

Suit for declaration of ownership in respect of share in 

vatan, maintainability of— Certificate of Collector, 

necessity of. 

A auitfor a declaration that the plaintiffis the 
owner ofa certain ehare in & kulkarni vatan falls 
within the purview of section 4 of the Pensions Act 
and is not maintainable without the Collector's 
certificate. B BALKRISHNA SUMBHAJI GHATE ~. 
DATTATRAYA MAHADEVY Guate, 20 Bon, L, R, 326: 42 
B. 257 580 
Pleadings, standard of, in India, 

In this country a veg high standard of pleadings 
cannot be expected. Nasa Mia v. ABDUL KADAR 
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Possession, suit for—Boundary dispute—Burden 
of proof—Appeal—Appellate Court dissatisfied with 
| local enquiry—Procedure, 
* Where “the defendant in a suit for recovery of 
possession of land, even where the question is a 
question of houndarieselesrly shown, is found to have 
@ 
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been in actual possession of the disputed area, the 
burden will be on the plaintiff to establish his title, 
An Appellate Court is not bound in law to direct 
a fresh local investigation even where it is dissatis. 
fied with the map and report of the Commissioner, 
appointed by the trial Court fora local enquiry, In 
such a case though it is open to the Appellate Court 
to send back the case for further enquiry, it does 
not commit any error of law if it decides the case 
on the evidence before it. Whether the decision thus 
arrived at is right or wrong (on questions of fact) ig 
a question into which the High Court cannot enter 
in second appeal. MANINDRA CHANDRA NANDI +, 
SARABINDD Ray, 27 0. L. J. 599 4 


—, value of—Adverse possession of co-owner. 

The possession of one co-owner even over the 
whole co-parcenary, is not prima facie adverse to the 
other co-owners. 

Though a certainlease may be inadmissible in proof 
of its terms, it may still be used to prove the relation- 
ship of landlord and tenant, N RAGHOBA v. sa 

2 





Pre~em ption— Land on outskirt of town includ- 
ed in Municipal limits for certain purposes, whether 
becomes part of town—‘Owner”, who is. 

The mere fact that for certain reasons the Local 
Government has seen fit to include a part of the 
Premgarh estate within the Municipal limits of 
Hoshia:ipur city, does not necessarily mean thatthe 
locality in question has become a part of the town 
for purposes of pre-emption. Although the site in 
dispute is situate between the Hoshiarpur city and 
the railway station, and shops have sprung up in 
the vicinity, it cannot be said that the town has 
extended so far. 

Where a person buys agricultural land assessed to 
revenue and becomes one of the khewatdars, he must 
be regarded as an owner of the estate for purposes of 
pre-emption, no matter whether the area he buys 
is small and whether he pays only a few annas as 
revenue: and he does not cease tobe such owner 
merely because he walls off the land and stores 
iron thereon. P Sanamar Rai v. KANSHI Raw, 20 P. 
L. R. 1918; 106 P. W. R. 1918 887 


——-- —, right of, how can be defeated Fraudulent 
form of transaction, effect of— Mortgage te one brother 

— Sale of equity of redemption to another broth, 

effect of. 

Persons are entitled to defeat the operation of the 
law of pre-emption if they ean do so by legitimate 
means, but itis not permissible to throw a trans- 
action of transfer into a fraudulent form for the 
purpose of avoiding a claim for pre-emption. 


Where a property was mortgaged with possession 
for a long term to one of two brothers forming a 
joint family and the mortgage was followed bya 
sale of the equity of redemption in favour of the 
other brother: 


Held, that there was really only one transaction, 
thrown into a fraudulent and deceptive form, to 
effect a complete sale, so that pre-emption of the 
property could be allowed regardless of the mort- 
age created on the same. Ram Dur SIncy v. 
BALKARAN Sinen, 5 O. I. J. 87 23] 


+ 
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Presidency Towns Insolvency Act 
Upof 1909), S. 17-~Secured creditor, suit 
by, to realise security~-Leuve of Court, whether 
necessary. ` l 
A secured creditor of an insolvent can bring 
asnitto realise his securities without the leave 

of the Court under section 17 of the Presidency 

Towrs Insolvency Act. L B BADRI Das v. Cuvrry 

Fire or O, A. M, K. 


Press and Registration of Books 
Act (XXV of 1867), S. G—Refusal of Dis- 
trict Magistrate to authenticate declaration- Proceed- 
ings, whether judicial ~ Revision—High Court, power 
of interference of, 

A District Magistrate, in acting or purporting to 
act under section 6 of Act XXV of 1867, cannot be 
said to exercise jurisdiction asa Court, Criminal or 
Civil, nor can his proceedings be said to be in any 
sense judicial. , 

“Where, therefore, a District Magistrate refused to 
authenticate a declaration under section 6 of the 

Act: 

Held, that the proceedings of the Magistrate 
were purely ministerial and the Chief Court had no 


power to interfere with his proceedings P 
AHAD SHAH v. EMPEROR, 19 Cr. L. J. 621; 27 P. W. R. 
1918 Cr; 21 P. R. 1919 Cr, 525 
Presumption 186, 217 


e Wuri e 


Evidence in rebuttal of presumption, con- 
sideration of 916 
—~ — of lost grant. 

The presumption of a lost grant is one which may 
be made in India as well asin England. The pre- 
sumption arises out of the strong desire of the 
Courts to find a legal origin for an ancient and 
uninterrupted user. The presumption may be 
rebutted like other presumptions. It also requires 
certain conditions and one is that the right could 
have been the subject of a grant. B JANARDAN 
GANGESH KHADILKAR v, RAvJI BHIKAJI KONDKAR, £0 
Bom. L. R 398 448 


Principal and Agent—<Acconnts, suit for: 
of moneys e:-trusted to agent 430 
Agent, authority of, limit of -—~Burden of proof. 
In a case where the question is whether a particu- 
lar act was or was not within the scope of an agent’s 
employment, the burden cf proving the limit of the 
agent’s authority is on the principal, inasmuch as the 
“character of the authority is a matter specially 
within the knowledge of the latter. L B Bruce, D. 
M. v. Kyaw Zin 822 
Fraud of agent, liability of principal for— 
Station Master iesuing receipt fer non-existent goods, 
whether acting within scope of his authority Railway 

Company, liability of. 

A principal is liable for the fraud of his agent 
acting within the scope of his, authority, whether 
the fraud is committed for the benefit of the princi- 
pal or for the benefit of the agent. 

A. railway employee, however, cannot be said to 
act within the scope of his authority or in the course 
of his employment when he treats as brought for 
despatch that which is non-existent. 

A Station Master fraudulently issued a Railway 
receipt which purported to show that a certain con- 
signment of rice had been delivered at a certain 
station for despatch to another station, whereas no 
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such consignment had been delivered for despatch 
ab all: A 

Held, that the Railway Company was not liable for 
the fraud of the Station Master, inasmuch as the 
latter could not be said to have been acting within 
the scope of his authority or in the course of his 
employment. N HUKUMOHAND v. BENGAL NAGPUR 
RAILWAY Co. < 856 
Probate, delay in taking, consequences of. 

Although a Will propounded a long time after the 
death of the testator must give rise to a case in 
which the Comt is bound to scrutinize the evidence 
very carefully, there is no rule of the law of evi- 
dence that a Will propounded so late, is incapable of 
being proved. 

Where an application for Probate of a Will was 
made 17 years after the death of the testatrix 
who was an illiterate Hindu lady: 

Heid, that the prior history of .the case was not 
unworthy of consideration and that the case demand- 
eda careful investigation by the Court. © BENODINI 
Depra v. HRIDOY Natu Gaosan, 22 UC, W. Ney 

7 
—— —— , revocation of—Legatee under earlier Will, 
locus standi of. 

A legatee, whose interest under a Will has been 
considerably cut down by an alleged Will said to 
have been subsequently executed by the testator 
revoking the earlier one, has locus standi to apply 
for the revocation of the Probate of the later 
Will on the ground of non-service of citation, even 
before he has obtained Probate of the earlier Will. 
C Dravpapt Dasya v, RAJKUMARI Dasya, 22 C. W, 
N. 564 76 


Probate and Administration Act 
(V of 1881), SS. 8, 9, 98-— Probate granted 
to some executors without citation upon others— 
Remedy of other ezecutors—Ezrecutors not liable to 
render accounts under Will, whether exempt from 
exhibiting accounts to Court. 

Where Probate has been granted to some of the 
executors appointed by a Will without citation upon 
the others calling upon them to accept or renounce 
their executorships, section 9 of the Probate and 
Administration Act becomes applicable to the case 


‘and the other executors can, on application for Pro- 


bate, obtain it unless they are debarred under section 
8 of the Act. 

A provision in a Will that the executors shall not 
be liable to render accounts does not exempt them 
from the obligation of exhibiting to the Court of 
Probate the account of the estate required by section 
98 of the Probate and Administration Act. But the 
Probate Court in such a case has no concern with 
the accounts of management by the executors. C 
Pear Lat Das v. Burin BERARI Das 3 
S. 23 — Letters of Administration, grant of 

— Rival applicants Procedure. 

Where rival applicants apply for Letters of 
Administration one of whom is admittedly entitled 
to a share in the estate under section 28 of the 
Probate and Administration Act and the status of 
the others is disputed, the Court should grant Letters 
of Administration to the heir whose status is 
admitted. L B Suwi Yin v. Ma On, 9L. BR. ° 
174 . 935 

hd . 
+ 
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Probate and Administration Act— 
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S. 23 - Letters of administration, grant of-—~ 
Sister and adopted laughter, contest between—Pro. 
” cedure, 


Where the full sister and an alleged adopted 
daughter of the deceased whose adoption was dis- 
puted applied for Letters of Administration to the 
estate of the deceased: 


Held, that inasmuch as in the cvent of the adoption 
being established the sister would not under the 
Buddhist Law be entitled to any share in the estate, 
the Court would be justifiedin going into the ques- 
tion of adoption. L B Aune Ma KHAING v. Ma An 
Box, 9 L. B. R.168; 11 Bur. L, T. 65 737 


SS. 62, 85—Application for Letters of 
administration with Will annexed, nature of—Duty 
of Court - Court, whether can refuse Letters. 

An application for Letters of Administration with 
the Will annexed stands on the same footing as an 
application for Probate, and the Court is bound to 
grant the Letters unless if finds that the Will was not 
executed by the testator or thet he was not of a 
disposing mind at the time of making it or that the 
Will was not his own voluntary act. 


In an application for Letters of Administration to 
the estate of one D. with a copy of the Will annexed 
it appeared that N., the husband of D, made a Will 
dedicating certain property to a temple and directing 
that his widow be maintained out of his other pro. 
perty. After the death of N, D. applied for Letters 
of Administration to his estate. The executors under 
the Will appeared in Court and consented to the 
widow being granted the Letters, which were granted 
accordingly. Later on D. made a Will in which she 
appointed the applicants as executors, who after her 
death applied for Letters of Admiristration with a 
copy of her Will annexed. The executors under 
the Will of N. lodged caveats urging that D. had no 
power to make a Will: 

Held, that as it was proved that D. executed the 
Will and asit was not contested that she was not of 
a disposing mind at the time she made it, the appli- 
cants wore entitled to Letters of Administration with 
copy of her Will annexed P BABU Misar v Umpe 

















Parsuab, 110 P, W. B. 3918 974. 
s. 85 974 
S. 98 336 
rat s. 120 664 
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Provincial Insolvency Act (IH of 

907), S. 1G6—Order of adjudication, effect of ~ 

Suit by undischarged insolvent after vesting order, 
maintainability of —Appeal, right of. 

After the passing of an order of adjudication 
and the vesting of the insolvent’s property in the 
Oficial Receiver under section 16 of Act IH of 
1907, the insolvent is ipso facto divested of the 
same and can have no vested interest in the pro- 
perty until after it is restored to him after adminis- 
tration. The insolvent cannot maintain a suit in 
respect of such property, nor has he a right of 
appeal against any- deerce passed ina suit institut- 
ed@by him, the Official Assignee alone being compe. 
tent to sue for enforcing the rights possessed by 

e 
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the insolvent at the date of adjudication. M 
SUBBARAYA CHETTIAR v. PAPATHI AMMAL, (1918) M. 
W. N. 259; 7 L. W. 516 ' 23 
-—— SS. 24, 26, 36, 52—Official Receiver, 

framing of schedule by—Enquiry, nature of - Court, 

function of, nature of, under s. 26. e 

The power delegated to the Official Receiver 
under section 62 of Act III of 1907 is to frame the 
schedole after an ex parte examination of the 
evidence tendered by the alleged cteditorgs of the 
insolvent and he does not decide judicially or 
finally upon contested claims His entering a 
creditor’s name in the schedule does not prevent the 
Court from entertaining applications under sections. 
26 and 36. 

The provisions of section 26 contemplate a judicial 


enquiry. MOHIDEFN KADIRSHAW MaRAIKAR v, 
OFFICIAL RECEIVER, TINNEVELLY, 41 M. 30 67 
m maa 55, 26, 3 67 


m aaa Sa SG—Jurisdiction of Insolvency Court to 
deside claims based on transfers made more than two 
years before adjudication. 

Under the Provincial Tnsoleeney Act the Insol- 
vency Court has no jurisdiction finally to decide 
claims to the inselvent’s properties based on transfers 
made by the insolvent more than two years before 
his adjudication. © Amina Kuatun ©. NAFAR 
CHANDRA Pat CHOWDHURY 180 


— 5,43 (2) (b) —Fraudulent concealment of 
property Proceedings under s. 4’, nature of--Charge, 
framing of, whether necessary. 

In a proceeding under section 43 (2) of the Pro- 
vincial Insolvency Act itis not essential that there 
should be a definite charge, finding and a conviction 
asa foundation fora senteneo under the said pro- 
visions. All that the law requires is that the princi- 
ples underlying a criminal trial should ‘be observed 
in essentials. 

Where an insolvent who was being proceeded 
against under section 43 (2) (b) of thé Provincial 
Insolvency Act was informed of the nature of the 
proceedings, the offence with which he was charged 
and of its consequences: 

Held, that the essentials of a criminal trial were 
complied with. N GANPATY v, Ouna, 19 Cr. I, 


T. 627 675 
roan mama Sy 
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Provincial Small Causes Courts Act 
(IX of 1887), S. 23—Transjer of suit of 
Small Cause Court nature to ordinary jurisdiction of 
Munsif— Appeal. 7 
A suit for the recovery of damages for the appro- 
priation of a jack tree was instituted by a landlord 
against his tenant on the Small Cause Court side 
of a Mungifs Court invested with Small Cause 
Court jurisdiction. The Munsif transferred the suit 
to his ordinary jurisdiction, on the ground that it 
involved questions of custom and title to immoveable 
property, and after taking evidence under the 
ordinary procedure made a decree in favour of the 
plaintiff. On appeal an objection was taken that as 
the suit was triable by a Court of Small Causes 
the appeal was incompetent. This objection was 
overruled: 
Held, that though the procedure which the Munsgf 
followed in transferring tho suit to his ordinary 
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Provincial Small Causes Courts 
Act— contd. : 


jurisdiction was not strictly in conformity with the 
language of section 23 of the Provincial Small 
Causes Vourts Act, yet his order of transfer might be 
regarded as an order made ‘under section 48 of 
the Act, so that his decision was a decision by a 
Court having jurisdiction to determine questions of 
title and was, therefore, open to appeal. 
ANHAYESWARI DEBI v. HATU SHIEKH 


- Sch. Il, Art. 8-—Suit against partner 
for share of rent, whether suit for rent—Jurisdiction 
of Small Cause Court. 





- Defendant, in consideration of being admitted as a 


partner in the plaintiff's tenancy, agreed to pay to the 
latter a certain sum as his estimated share of the 
rent of the holding: | 

Held, that the payment was not rent within the 
meaning of Article 6, Schedule 11, of the Provincial 
Small Causes Courts Act, so that a snit for its 
recovery was cognizable by a Court of Smal! Causes, 
A Kam Nara v. Sexupar SINGH, 16 A. L. J, ge 


A. ÖL” E 
assas Art. 13. | 
A suit to recover an amount alleged to be due to a 
hereditary archaka of a temple as the dues of his 
office falls under Article 18 of the Schedule to the 
Provincial Small Causes Courts Act. < 
If any portion of a claim is not cognizable by 
a Small Cause Court, the whole claim should be 
brought in the regular Court. NI Bsarapwasa MUDA- 
LIAR v. ARUNACHALLA GURUEKAL, 28 M. L. IT. 208; 7 
L. W. 524 f 


$ 
shree 7 











Art. 35, effect of amendment 
of Act V of 1914 upon I 





of I9I4, Sch. li, Art. 35, Ci. (i1) 
—Suit for value of paddy wrongfully and forcibly 
taken away, whether cognisable by Small Cause Vourt, 
A suit to recover the value of paddy alleged to 
Kave been forcibly, wrongfully and maliciously cut 
and taken away by the defendant trom the pos- 
session of the plaintiff is not cognisable by a 
Court of Small Causes. C LALU SARDAR v, ONEDALI 
MRIOHA. I 





commen om AYE. Al — Decree for mainten- 
ance against three brothers making one of them expres- 

® sly liable fur whole amount - Payment by defendant 
made liable- Suit to enforce contribution, whether 
cognisacle by Small Cause Court—Jurisdiction. 

A Hindu widow sued the brothers of her deceased 
husband for maintenance and obtained a decree. 
For certain reasons the decree made one of the 
defenuants expressly liable for the whole amount 
of the deeree, ‘Lhe latter mae payments under 
the decree and then sued the other defendants for 
ontribution: 


Held, that under the peculiar circumstances of the 
case the fact of his having made payments under 
the decree gave rise to an equity in favour of the 
plaintiff as against the defenuants, but that- never- 
theless the suis as brought could not be treated as 
a suit for contribation within the meaning of Article 
4i of Sohedule Li of the ftrovincial Smull Causes 
Cofrts Act, and was not, therefore, excluded from 
the cognisance of a Court of Small Lauses, 


e . 
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Provincial Small Causes Courts 
Act—conold. 


Per Walsh, J.—It is only suits for contribution 
of a peculiar and special character which are 
included in the exemption contained in Article , 41 
of Schedule II of the Provincial Small Canses 
Courts Act, and a litigant who wants to bring 
himself within the exemption must clearly establish 
that his suit in every respect complies with the very 
precise definition contained in the Article A 
ANT RAM v, MITHAN Lan, 16 A. L, J. 44; 40 A. 136 

560 
“Public path — Encroachment, suit for removal of, 
. by private person—-Special dumage, proof of. 

Special damage for obstruction of a highway 
has to be established in a case for the removal of 
an encroachment on the highway. N CHAINU v. 
MansopH 894 
Punjab Alienation of Land Act (XIII 

of 1900), S. 1OQ—Hortgage—Condition operat. 

ing by way of conditional sale, legality of —Mortgagor 
not member of agricultural tribe, effect of. 

The language of section 10 of the Punjab Alienation 
of Land Act is wide enough to include every mort- 
gage which contains a stipulation as to conditional 
sale, and it is absolutely immaterial whether the 
mortgagor is or is nota member of an agricultural 
tribe. 

A mortgage-deed provided that the principal 
money together with interest at a certain rate shell 
be paid within one year, and that on default the 
transaction shall be deemed to be a sale. It was 
further stipulated that the interest shall be payable 
from year to year, and that inthe event of non- 
payment every year the debtor shall be liable to 
pay compound interest. The mortgagor was also 
prohibited from transferring the property until 
redemption: 

Held, (1) that the covenant as to the payment of 
interest from yearto yearand as to the liability of 
the debtor to pay compound interest showed that the 
parties contemplated that interest should be payable 
after the expiry of the period fixed for redemption; 

(2) that the mortgagor’s liability to pay interest 
having been established, thero was no equitable 
reason why he should get the property without 
discharging his obligation, 4. e., the mortgagor must 
pay the interest before redemption. P ALLAH Din 
v. Faren Din, 31 P. R. 19.8; 64 P, W. R. 191le; 27 P. 
L R 1918 IOI 


Punjab Land Revenue Act (XVII of 
1887), S. ILI 405 

Punjao Municipal Act (HI of 1911), 
SS. 152, 153—Brothel and house of public pro- 
stitute, distinction belween—Notice, necessity of, to 
constitute offence—Summary trial, 

No offence can be said to be committed under 
section 153 of the Punjab Municipal Act until the 
owner or tenant of the house summoned by the 
Magistrate fails to comply within five days with 
the Magistrate’s order to discontinue the use 
of the house as a brothel, and as no offence can 
be said to be committed by the owner of a 
brothel at the time when the complaint is made 
to the Magistrate, the Magistrate has no jurisdice 
tion to hold a summary trial under section 260 of the 
Oriminal Procedure Gode, œ š 


k 
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in view of the distinction drawn by the Legis- 
ature itself in section 162 of the Punjab Municipal 
Act between a brothel and the house of a public 
prostitute, the latter does not become a brothel 
within the meaning of section 153 of the Municipal 
Act merely because the owner plies the trade of a 
nvostitnte therein, P KANKU v. MATHRA Das, 12 P. 
W. R. 1918, Or; 19 OR. L. J. 449; 55 P. LR. WE 


Punjab Pre-emplion Act (I of 
1913), SS. L9, 2ZO-—Notice to pre-emptor not 
specifying property to be sold or its price, whether 
valid---Omission of pre-emptor to reply to notice— 
Suit, whether maintainable. 

In a gnit for possession by pre-emption, it appeared 
that the vendor on the 12th June :913 applied to the 
Court stating that he proposed to sell certain property 
and praying that action be taken under section 19 
of the Punjab Pre-emption Act and notices issued to 
the persons entitled to pre-empt. The Court issued 
the notices, but in those notices there was no mention 
of the actual property to be sold or of the price at 
which ib was to be sold. The notices were served 
onthe 16th June 1918 and the Ist of July was fixed 
for the appearance in Court of the persons to whom 
they were issued. On that date plaintiff appeared 
and protested that the notice had not given him all 
the requisite information. Thereupon the Court 
handed over to him for perusal the original applica- 
tion of the vendor and on the same day he filed 
certain pleas with regard to the price, ete. 
The hearing was adjourned to the 21st of July and on 
that date to the Lith of August, when a further post- 
ponement to the 12th of November was ordered. On 
that date the Court recorded an order to the effect 
that none of the parties was present, that the three 
months’ limitation had expired and that the proceed- 
ings should, therefore, he filed. On the 9th June 1914 
the vendor sold the landand the plaintiff institut- 
ed his suit on the 8th June 1915: 


Held, (1) that under the circumstances there was 
sufficient notice of the sale given to the plaintiff 
within the meaning and for the purposes of section 
19 of the Pre-emption Act but that on the other 
hand the plaintiff had failed to prove that he had 
complied with the provisions of section 20; 

(2) that the right of pre-emption had been extin- 
guished before the suit was instituted and the plaint- 
iff was, therefore, not entitled to any relief. P JESA 
Ram v. Mune OHAND, 104 P. W, R. 1918 935 


Punjab Tenancy Act (XVI of 1887), 
S. 19—Appraisement proceedings — Consent of land- 
lord or tenant, whether necessary—Refusal of tenant 
to accept appraisement, effect of-—Omission uf Revenue 
Officer to vary or confirm appraisement—Financial 
Commissioner's Standing Order No, 2, para, 12, object 


of. 

ne consent of neither landlord nor tenant is 
necessary for the validity of appraisement pro- 
ceedings under Chapter l of the Punjab Tenancy 


Act. 

The refusal by a tenant to accept the result of 
Bil. appraisement is not an adequate reason for 
declining, to gonfirm it under section 19. (2) of 
the Punjab Tenancy Act. 
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The failure by a Revenue Officer to give effect 
to the direction contained in section 19 (2) of 
the Punjab Tenancy Act, which requires him to 
make an order either confirming or varying an 
appraisement, does not affect the admissibgity or 
the value of the evidence contained in the appraise- 
ment record. 

In suits for the value of produce rents there is 
no conclusive presumption that produce calculated 
according to the Financial Commissioner’s instruc- 
tions in paragraph 12in Standing Order No 2 is 
the actual produce of the particular land in the 
particular harvest in suit. i 

The object of the execntive instructions there 
given is to provide the Revenue Courts with a 
means of calculating the probable produce and its 
probable selling value, from the records of crop 
inspection, the Settlement Officer’s estimate of 
average outturns and other available sources, in 
those cases in which reliable evidence of the 
actual produce and actual selling price is not 


available. F. C. P Muse Suan v. NATHU, 4-P. R. 
1918 Rev; IP W. R. 1918 Rey. 980 
———-~- Sa 59 800 





— S: 59—Occupancy rightz, succession to—Bur- 
den of proof —Settlement record, entry in--Presump- 
tion of correctness. 

M, son of K. claimed possession of certain occu- 
pancy land onthe ground that he was the heir of 
one §. It appeared that in the Summary Settlement 
of 1853 one K. was entered as an asami of certain 
land in the same village, but K.'s name did not appear 
in the Regular Settlement of 1560 and S., the uncle of 
the plaintiff, was found to be in possession of certain 
land which he stated he had reclaimed from banjur 
within the previous 15 years and was granted occu- 
pancy rights therein. On the death of S. the land 
was mutated in the name of his widow, the landlord 
allowing her to remain in possession for her lifetime: 

Held, (L) that inasmuch as it was not proved that 
the land entered in the name of 3. was the same as 
that entered in the name of K., it could not be presum- 
əd tv be the same; 

(2) that a presumption of correctness attached: to 
the entry in the Regular Settlement of 1860 and that 
8. having at that time been declared as having per- 
sonally acquired ocoupancy rights in the land in snit 
K. having had no part or share in bringing the lan 
under cultivation, the plaintiff’s suit was not main- 
tainable; 

(3) that presumption could vot take the place of 
positive proof. P. Havyar MUHAMMAD v. MAHMUD, 
107 P. W. R. 1918 9 


S. 59— Occupancy tenancy —Joint tenants— 
Survivorship, right of-—Tenants recorded as having 
defined shares, effect of. 

The right of a landlord to claim the extinction 
of an occupancy right when there are joint tenants 
does not arise on the death of one of them, as they 
collectively constitute a single tenant and the right 
continues to exist in the survivor or survivors. ` 

The fact that the occupancy tenants are recorded 
as having defined shares in the tenancy does not 
makeany difference and does not affect the right,of 
survivorship, P Upa v. Munsu1, 96 P. W, R. 1918 
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Railways Act (IX of 1890), ss. 108, 


121, T28, 131, 

Plaintiff was travelling in one of the defendant 
Company’s trains. The compartment occupied by the 
plaintiff was greatly evercrowded to the incon- 
venience and discomfort of the oeenpants. After 
ineffectual efforts to cbtain assistance from the 
guard or the station master at a station, the plaintiff 
stopped the train by pulling the communication 
chain. Therenpon the driver and the guard got down 
from the train, the driver pulled the plaintiff out of 
the’ compartment and cuffed and slapped him, the 
guard assisting in this assanlt The plaintiff sued 
the defendant Company for damages for the assault 
aomniitted on the plaintiff by the Com pany’s servants: 

Held, that the offence of pulling the communi. 
cation chain without reasonable and sufficient cause 
was one In respect of which the Company itself had 
no power of arrest and that, therefore, the assault 
committed byits servants was outside the scope of 
their authority andthe course of their employment and 
the Company was notliable therefor. B GIRJASHANKAR 
DAYASHANKAR v. B. B. & O. Y. Rarmway, Co, 20 Bom, 


L. R. 126 
ss. 121, 128, I3I 715 
Record of Rights, entry in——Declaratory suit 
for correction of entry— Entries in two consecutive 
records—Suti for correction of entry in recond record, 

maintainability of-—-Limitetion Act (IX of 1908), 

s. 120 Limitation— Fresh cause of action. 

Where there are two consecutive finally published 
Records of Rights, if is competent to aparty aggrieved 
by the second to ask fora declaration in respect of 
the second record without first displacing any pre- 
judicial entries in the first record. 

Where there was an entry in the Record of Rights 
prepared in 1888-89 against the plaintiff and then 
again there was a similar entry in the record prepared 
in 904; 

Held, that the entry in 1806 was a fresh invasion 
of the plaintiff’sright,so that the plaintiff was entitled 
to suefor the correction of the reenrd within six 
years-of the second entry Pat Lararat HUSAIN v. 
KALIKER NAND Sinan, 4 P. L. W. 303; 3 P. L. J. 261; 
(1918) Par. 226 432 
——~, entry in—Presumption of correctness— 

Rebuttal of presumption, whether question of fact~ 

Appeal, seeond--Appellate Courl, whether can inter- 

Bre with finding. 

An entry in a Record of Rights is not conclusive, 
but ib is an entry to which by Statute the pre- 
sumption attaches that it is correct unless and 
until the contrary is proved by legal evidence. 

The question whether the presumption of cor- 
rectness attaching to an entry iw a Record of 
Rights has been rebutted! or not is a matter 
within the compétence of a final Court of fact, 
and is incapable of being reviewed by a Court 
having the limited jurisdiction that the High Court 
has in hearing a second appeal. © Ram KUMAR 
CHACKEBRBUTTY V. BIRENDRA KISHORE MANIKYA BAHA- 
pur; 22 C. W. N. 449 65 
` —, entry in, valus of ~ Presumption— Evidence in 

rebuttal of presumption, consideration of —Court, duty 

nf. 

An entry inthe Record of Rights merely raises a 
presi®mption as to its correctness, and where this 
presumption is sought to be rebutted the Court must 
show by its judgment thatit has considered the 
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evidence on the record and then come to a distinct 
finding whether the evidence has or has not rebutted 
that presumption. Pat Deroa PRAsAD v. HARIHAR 
Prasan, 4 P. T. W. 448 
Registration 926 
Registration Act (XX of I866) 489 
Registration Act (XVI of 1908), pa z A 


S. 17 - Mortgage, equitable ~ Memorandum of 
securities handed over to mortgagee—Registration, 
whether necessary. 

A document merely reciting what securities aro 
handed over to an equitable mortgagee isa memo- 
randum and not a mortgage and does not require 
registration. L B BADRI Dis v, Curry Firs or 0. 
A. M. K. I 
— S, 17 (1) (C)—Receipt for possession of 

land allotted in partition already effected, whether 

requires registration, 

A document, which is in terms merely a receipt for 
possession of some land allotted to one of the parties 
ina partition which has already been effected by 
Panchas, is not compulsorily registrable under 
section 17 (c) of the Registration Act. N FAKIRA ~. 
TULSIRAM 854. 
S. 17 (2) (vi)—Compromise embodied in 

proceedings of Court, whether compulsorily registrable 

—Party to compromise, whether can bring fresh suit 

— Estoppel. 

Where a compromise entered into by parties toa 
suit is embodied in the proceedings of the Court, it 
does not require registration. 

In a suit to recover possession of certain land the 
defendant pleaded that the plaintiff had served him 
witha notice of ejectment and he had brought a 
suit to contest the notice, whereupon the parties 
reached a compromise whereby the plaintif ceded 
the land in dispute to the defendant andthe defendant 
withdrew his suitin the Revenue Court: 

Held, (1) that the compromise did not require 
registration and secondary evidence of its centents 
was admissible; 

(2) that by his admission of compromise before the 
Revenue Court the plaintiff having induced the 
defendant to withdraw his suit in that Court, he was 
now estopped from bringing the present sait. P 
GULAB v. BADHAWA 33] 
———— SS. 32, 33, 71, 73, 75, 87—Mort. 

gage deed--Registration Presentation by duly au. 

thorised agent— Refusal to vegister—Registrar’s order 
to register--Presentation on behalf of Collector as 

Manager of Court of Wands, validity of. 

A mortgage-deed was executed in favour of one 
S. but before it could be registered §. fell ill, 
Subsequently S. executed a special power-of. 
attorney as required by section F3 of the Registra- 
tion Act authorising one N. to present the deed for 
registration on hie behalf. Accordingly, within the 
period prescribed by law X. presented the deed for 
registration and the Sub-Registrar made an endorse. 
ment on the deed certifying its presentation by N. 
under a special power-of-attorney authenticated in 
his office. The mortgagor, however, failed to 
appear and the Sub-Registrar, therefore, refused to ° 
register the deed. In the meantime 8. Had died and 
his widow on behalf of his “minor son# applied 
to the Registrar, who made an order under "section 
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"5 (1) of the Regis:ration Act that the document 
should be registered. Within thirty days of this 
order the Collector in his official capacity as 
Manager of the Court of Wards, by whom the estate 
of the sons of S. had been taken over for 
management, sent the deed to the Sub-Registrar 
with an official letter, enclosing also a certified 
copy of the order of the District Registrar. The 
Sub-Registrar on receipt of this communication 
took cognisance of the same as a presentation of 
the document, within the meaning of section 75, 
clause (2) of the Registration Act, and proceeded 
to register the document accordingly: 
Held, (1) (per Piggott, J ), that the endorsement m 
the deed by the Sub-Registrar that it was presented 
' by N. under a special power-of-attorney registered 
and duly authenticated in his office entitled the Court 
to assume that the Sub-Registrar acted in the pro- 
per and lawful exercise of his powers under the 
proviso to section 33 of the Registration Act, and that, 
therefore, the original presentation of the deed for 
registration by N. was a proper and valid presenta. 
tion under section 82 of the Registration Act; 


(2) (per Cvrian) that the procedure adopted by 
the Collector after the order of Registrar directing 
registration of the deed was a snfficient compliance 
with the requirements of section 75 (2) of the 
Registration Act; 

(3) that even if the procedure was irregular, the 
irregularity was covered by section 87 of the 
Registration Act 


Per Walsh, J.— What happens after the Registrar’s 
order under section 74 (1) of the Registration Act 
directing registration of a document is pure machine- 
ry. Any form of presentation, if it is supported 
by an application, which takes place on behalf of 
the presenter and is noted on the order in his 
favour, is sufficient for the purposes of clause ‘2) of 
section 75. A COLLECTOR or MORADABAD v. MAQBUL 


UL-RANAMAN 37 
- -——-~- S. 35—Registration of partition deed, 
effect of 





— SS. 71, 73, 75, 87 37 

90—Bombay Land Revenue Code (Bom. 
Act V of 1879), ss, 74, T6-~Razinamas and kabuli- 
yats, whether evidence of transfer —~Registration. 

Per Beaman, J.—Although rezinamas and kabu- 
liyats are not in themselves documents of trans. 
fer, they are fairly conclusive evidence that a truns. 
fer has in fact been made. 

Razinamas and kabultyats executed hetween a 
mortgagor and his mortgagee extinguish the equity 
of redemption. 

Quere.— Whether in proper cases governed by 


—— mm S 
2 


the Bombay Land Revenue Code, razinamas and 


kubuliyats stand in need of registrsition at all? 

Per Heaton, J.—It is quite possible that kabuliyats 
are exempted from registrationion consequence of 
the provisions of clause (b), section 90, of the Regis. 
tration Act, as they appear to evidence assignments 
NARSO 
RAMAJI KULKARNI v. NAGAVA ISHVARAPPA, £0 Bom. L, 


R 358 49 
Regųjation XXVII of 1802, s. 32 786 
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Regulation XVII of 1806, ss. 7, 8— 


Mortgage by way of eonditional sale—Foreclosure— 

Notice, defective, effect of. , 

The mere fact that parts ol the seal of the District 
Judge are not legible, is not a fatal defect in a 
notice of foreclosure served under sections 7 and 8 
of Regulation XVII of 1806, ki 

Noris an ambiguity in the speoification of the 
date of the mortgage-deed fatal, where it is such 
that it could not have led to any misconception on 
the part of the mortgagor. 

Nor is an omission of words describing the 
property mortgaged, fatal where it coald not have 
caused any misunderstanding P Racuu Nats v, 
Rukna, 82 P. W. R 1918 17 
Regulation XIX of [8I4 92I 
Reguiation X of I831,S. 2 595 
Remand by Appellate Court, order of, for taking 

evidence for elucidation of obsolete or provincial 

expression, validity of. 

A suit can be remanded by an Appellate Court for 
the purpose of taking evidence in order to elucidate 
the meaning of an obsolete or provincial expression. 
C ANHAYESHWARI DEBI v, HATU SHEIKH 

—~ =<, order of, when to be made 


+ 


---- , order of, whether appealable to His Majesty ° 


in Council 

Res judicata 849 
— in execution proceedings— Civil Procedure 

Code (Act V of 1908}, O XXXIV, r. 5, sub-r 2- Ap- 

plication for final decree, whether can be considered 

asin continuation of previous application. 

On the death of one of several decree-holders 
after the preliminary decree in a mortgage suit, the 
surviving decree-holders were, at the instance of the 
judgment-debtor, treated as the legal representatives 
of the deceased decree-holder. They then applied 
on their own behalf as well as the legal representa- 
tives of the deceased decree holder for a final 
decree for sale of the mortgaged properties, and 
after issus of notice upon the judgment-debtor a 
final decree was made, Afterwards on the judg- 
ment-dehbtor’s objection to execution on the ground 
that the widow and not the surviving decree-holders 
was the legal representative of the deceased 
decree-holder, the widow made an applicavion to 
be madea party as the legal renresentative of 


her deceased hasband, which was granted 
and was treated as an application forea 
final decree. The judgment-debtor then raised 


objections to execution on the ground that the 
widow's application not having been made within 
six months from the date of her husbnd’s death, 
the suit had abated and also that the application was 
barred by the three years’ rule of limitation contained 

in Article 181 of Schedule I of the Limitation Act: 
Held, (1) that unless and until the, judgment 
debtor succeeded in having the final decree made 
onthe application of the surviving deoree-holders 
set aside, he could not be permitted to advance the 
objections, as the final decree, having been made after 
notice to the judgment-debtor, could not he attucked 
at a subsequent stage of the execution proceedings; 
(2) that even if the widow’s application was regard- 
ed as one for a final decree, it should be referred 
back to the judgment-debtor’s original application 
for substitution of the surviving decree-holder® as 
the legal representatives of the deceased decree. 
e 


A 


ka 
» + 
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holder, or be dealt with under Order XXIT, rule 9, 

and should next be considered .asin continuation 

of the application of the surviving decree-holders 

for a final decree. © MAKUNDA Lat KUNDU v. PRIYA 

Nath Morera 

—~#-—Landlord and tenant—Hx parte decree as to 
vate of rent, whether res judicata on question of rate 
of rent annually payable. 

An ex parte decree in arent suit, allowing the 
plaintiffs claim atthe rate of rent alleged in the 
plaint, does not operate so as to render the question 
of the rate of rent annually. payable res judicata 
unless there was a prayer in the plaint fora declara- 
tion as to the rate of rent as part of the substantive 
relief claimed. (> BRAJENDRA Kumar Roy v BABA- 
JENDRA NATH 


— Profits, suit for —Sir and khudkasht, profits 
of, rate of. 

A decision ina previous suit for profits between 
the co-sharers of a village thas the sir and khudkaskt 
of a particular co-sharer yielded profits at a certain 
rate in the years in suit, does not operate as res 
judicata in & subsequent suit between the same co- 
sharers for profits in respect of other years. 
Babpeo BAKHSH v. Pannan Sineu, 6 O. L. J. 67 218 


—Rent suit—Decision as to rale of rent in parti- 
cular yeur, whether res judicata. 

A decree in a rent suit does not operate as res 
judicata as to the rate of rent payable for years other 
than the years covered by the decree. 

Per Mullick, J ~The question whether a decision 
as to the rate of rent operates as res judicata depends 
on the frame of the issue. Pat KISHUN Deyan Rar 
ve, KuLPATI Koger, 3 P. L. J. 372; (1918) sey 

6 








Restitution of conjugal rights, sui! 
fer— Discretion of Court—UVourt, whether can refer 
entire suit to arbitration. 


lt is entirely within the discretion of the Court te 
grant or refuse a decree for restitution of conjugal 
rights but the Court cannot delegate the decision of 
the entire suit to arbitrators, although itis open to 
it to refer any particular matter to arbitration. 

Where, therefore, in a suit for restitution of con- 
jugal rights, the Munsif delegated the entire suit to 
persons appointed by the parties as their arbitrators: 

Held, that the Goart could not delegate its function 
to arbitrators and the case shonid be tried on its 
merits. P KaALABUTU Vv. Prana Dian, b0 P. W.R. 


1918 163 
Revenue record in Berar, correctness of — 
Presumption. 


Where nothing else is known, the person in posses- 
sion of property is presumed to be the owner. 

Though the revenue record in Berar is not support- 
ed by a statutory presumption like a Record of Right 
in the Central Provinces, an entry in the Record of 
Rights does raise a presumption, and the presumption 
arising from pussession is weakened considerably if 
the person in possession fails to explain an adverse 
entry and is unable to state the origin of the 
possession by virtue of which he claims an a lverse 
title to the recorded holder. N Raguosa v, PALHOBA 
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Review of orderby lower Court after dismis- 
sal of appeal, legality of. 
When an appeal from an order has been dismissed 
by a higher Court, the lower Court cannot review its 


order, P KISHEN Das v, OFFICIAL Liguipator, DoaBa 


Bang, LTD., 40 P, R. 1918; 60 P. W. R 1918 84 
Revision 3, 337, 647 
——— High Court, power of 287 





High Court, power of interference of 177; 


5, 396 

— High Court, power of interference of. 
The High Court is not entitled to create what are 
really appeals put forward in the shape of revisions. 
A Fazat Ras v. MANZUR AHMAD, 16 A.L. D 33 





Right to office, suitfor declaration of, main- 
tainability of-—Teerthakars in Hindu temple, right 
of, to recite prabandam—Duty not legally enforce- 
able. 

A suit to establish a right toan office to which 
emoluments are alleged to be attached is maintain , 
able, when the existence of the office as also th? 
connection between the office and the honour an 
dignities and perquisites is proved by clear evidenc ® 

To constitute an office, the one, if not the essenti al, 
thing is the existence of a duty or duties attached to 
the office which the office-holder is under a legal 
obligation to perform and the non-performance of 
which is visited by penalties. The rendering of a 
voluntary service cannot constitute an office. 
VATAHIAR VENKATACHARIAR v. PONAPPA AYYENGAR, 
7L.W 6 4 
Right to sue, want of, plea as to—Plaintiff 

suing on behalf of others as well as far himself—Le- 

fendant, knowledge of. 

Where a defendant in a suit brought by the 
Manager of the Court of Wards knows that the 
Manager is suing on behalf of the ward as well as on 
behalf of other persons interested in the property in 
dispute, he cannot resist the suit on the ground that 
the ward is not the sole owner of the property. 
O HasrMAT Atl v. Manuwa Estate, 6 O. L. J, 81 


Riwaj~i-am, evidentiary value of entries in— 

Burden of proof. 

An entry ina riwvaj-i-am even though unsupport- 
ed by instances coastitutes a strong piece of evi- 
dence in support of an alleged custom and it lies 
upon the party impugning it to rebut the value of this 
evidence. P Ssipe Kuan ~v, AMIR-UN-Nissa, 109 
P. W. R. 1918 966 
Sale or mortgage —Consideration-—Non-pay- 

ment of purchase-money —Remedy of vendor—Oral 

evidence, admissibility of, to explain document—Sale 
of immoveable property ~Delivery of possession, whe- 
ther necessary. 

In a sale of immoveable property the non- 
payment of the purchase-money does not prevent 
the passing of the ownership of the purchased 
property from the vendor to the parchaser and the 
purchaser can notwithstanding such non-payment 
maiutain a suit for possession of the property, and 
the only remedy of the v2ador ig a suit for the 
recovery of the purchase-money. 

Oral evidence is not admissible to show that a 
transaction which is ex facie a sale is really a 
mortgage except to prove fraud on the par: of tife 
party taking benefit under the decd. B B Vengara- 

CHALLUM v, Ma, Tun E , . 860 
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Settlement Record, entry in —Presumption 
of correctness 938 
Small Cause Court, suit 

Jurisdiction —Contribution swit. 

A suit for contribution is not exempted from the 
cognizance of a Court of Small Causes. QO BHAGWATI 
‘PRASAD SINGH v. MUHAMMAD ABUL Hasan Kwan, 5 O. 
L. J. 109 
Special custom —Burden of proof—Acquies. 

cence, what amounts to, . 

If a party pleads a custom opposed to tho generally 
established custom prevailing in the community to 
which he balong, the oaas lics on him to prove that 
special custom and a solitary instance is insufficient 
to discharge that onus, P ABDULLA v. NABIA, 25 P. 
W. R 19is 
Specific Rellef Act (I of 1877), 

SS. 12, I 7—Unpaid consideration for mortgage, 

suit for, whether one for specific performance—Main- 

tainabiltty of suit. 

A suit to recover the unpaid consideration for 
“a mortgage is a suit for specific performance of an 
agreement tolend money ona mortgage, and is not 


cognizable by— 


maintainable. WE Rasacorpata AIYAR vu. Davoon 
RowrHeEa, 34 M. L, J. 342 
S. I5. 





A righb to specific performance is in the discre- 
tion of the Court and can only be claimed subject 
to the condition laid down in section !5 of the 
Specific Relief Act. But after the parties have 
performed the contract by executing a sale-deod and 
delivering possession, the rights of the parties are 
no longer governed by the Speoitic Relief Act but 





by the Transfer of Property Act, N SHALIGRAM 
SADAsHEO PANDA v, NARAIN 89 
aT, Ss. IGI 
——— Sa 39 _ 238 
—~ — SS. 42, 54 80 





S. 42—Declaration, introductory to relief 
for possession, nature of—Parties—Defendant not 
interested in property in dispute, declaration against, 
whether can be granted. 

A, instituted a-suit for declaration of title to and 
recovery of possession of the estate of one K. as 
his next reversionary heir after the death of Ks 
grandmother, who had succeeded to his estate. A., a 
cognatic relation of K., was made a defendant to 
the suit, because in a probate proceeding relating 
to the Willof another separated member of the 
family, M had claimed to be the nearest cognatio re- 
lation and had not admitted A.’s claim as an agnatic 
relation of the family. M. claimed no interest in the 
property in suib but it was alleged that he was 
_ Interested in denying A.’s title to the estate of B. 
another member of the family, succession to which 
had not yet opened; 

Held, (1) that the declaration claimed, being 
merely introductory toa claim for possession, was 
not one for which legislative sanction was required 
and that the suit was not one under section 42 of 
the Specific Relief Act; 

(2) that M. not having claimed auy interest in the 
properties in suit, if would be an abuse of the 
process of the Court to allow him to be harassed by 
being made a party to litigation, the only relief 
@laimed in which was one in which he had no in- 
terest and ine which he was not directly concerned, 
ġo enable the plaintiff tb support a possible claim in 

. 
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a future litigation which might arise. Pat Asnarri 

SINGH V. MADHABESAWAR INDRA NARAIN BARL 4 P. L, 

W., 412 665 

— Sa 42 —Trespasser, whether can sue for 
declaration that he is trespasser. 

Section 42 of the Specific Relief Act doe® not 
contemplate an action by a person having no title. 

A trespasser cannot, therefore, sue for a declaration 
that he is a trespasser. Pat Racuyuir Perasan v. 
Misrai KAHAR 
~—-——~ S. 42, proviso, applicability of 972 
~————~ §.42, proviSO—Declaration, suit for, 

maintainability of-—Defendant in possession as mort- 
- gagee from Hindu father— Suit by sons for declaration 

that thetr share is not liable to attachment and sale in 
execution of money-decree against father, maintain- 
ability of. 

The proviso appended to section 42 of the Specific 
Relief Act refers to the legal character or right to 
property which is, setup in the plaint Jn other 
words, the further relief, referred to in that proviso, 
isa relief appropriate to, and consequent on, the 
right asserted, 

Where the sons of a Hindu father sued merely 
for a declaration that their share in the family 
property was not liable to attachment and sale in 
execution of a money-decree obtained against their 
father, and it was found that the decree-holder 
defendant was in possession of the property under a 
mortgage effected by the plaintiff’s father: 

Heid, that the suit was not barred by the proviso 
to section 42 of the Specific Relief Act, inasmuch 
as it arose quite independently of the mortgage. O 
NARINDRA BAHADUR SINGH v. Ram Sines, 6 O.L. J. 


133 859 
——-—~ S. 54 £0 
Stamp Act (Il of 1899), S. 64— Failure 


to slamp document— Fraudulent tnient. 

Mero non-payment of a proper stamp duty does 
not make a person liable to prosecution under section 
64 of the Stamp Act, unless it is proved that he had 
an intention to defraud the Government of its stamp 
revenue, © BRrROoJENDRA Natu BAKSHI v. EMPEROR, 
19 Cr. L, J. 55 275 
Succession Act (X of 1865), s. I90— 

One of several heirs of deceased sued as his legal 

representative— Letters of Administration, whether 

necessary, í 

Where one of several heirs of a deceated who 
died intestate was impleaded as a defendant to a 
suit as the jegal representative of the deceased : 

Held, that section 110 of the Succession Act 
applied to the case and that no right to any part of the 
property of the deceased could be established in any 
Conrt unless Letters of Administration were granted 
by a Court of competent jurisdiction B Timagr 
KRISHNA Potpary Rama PIRAJI BHATKHANDE, 20 
Bou L. R. 375 
Succession Certificate Act (VII of 

1889), S. 4, applicability of, to substituted 

glattniff on death of original plaintiff. 

Without the production of one of the certificates 
mentioned in section 4 of the Succession Certificate 
Act, no-decree can be passed in favour of a person 
who has been substituted as plaintiff in a suit for 
recovery of money due on a bond upon the deat of 
the original plaintiff. 





-+ 


+ 
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Qurere.—Whether th2 simə principle applies to 
execution proceedings. Q NEPUSI Bawa v. NASIRUD- 
pin, 27 C. L. J. 400 730 
Suits Valuation Act (VII of 18837), 

s.3 F 89 
Sum mongs case end warrant case tried together 

-Dismissal of case for default of prosecution, effect of 

-—Procedure. 

Where there ae two offences complained of, one 
of which is triable as a summons case and the other 
asa warrant case, both arising out ot the same 
transaction, the Court cannot separate the two, 
applying two kinds of procedure, bub should adopt 
the procedure relating to the gravyer charge, i. ¢., the 
warrent case. 


Per Napier, J.—Unless the Court chooses to sepa 
rate the two offences and take them up, one as & 
warrant case and the other as a summons case, the 
fact that one of the offences complained. of and 
tried by himis punishable by six months’ imprison- 
ment or less does not make that part of the trial 
a summons case. RAGHUYVALU NAICKER v., SINGA 
Raw, 34 M. L. J. 869; 7 L. W. 620; 19 Cr. L. WAN 


Testamentary Suit—Caveat, remote reve" 
sioners, whether can file. 

In a testamentary suit caveats against the Will 
were entered by B., the immediate reversioner of the 
deceased, and some other persons, alleging that 
the Will propounded was a forgery. Subsequently 
B, entered into an agreement with the propounders of 
the Will for an amicable settlement on their paying 
him a large sum of money raised by the sale or 
mortgage of a portion of the estate. Before this 
agreement was assented to by the other caveators, 4, 
and R., who would be immediate reversioners of the 
testator after the death of B,during the lifetime of 
the testators’ widow, filed caveats against the Will: 

Held, that S. and R, had locus standi to enter the 
caveats, as B.by entering into the agreement had done 
his best to render it impossible for him successfully 
to challenge the Will or had at least shown that at all 
events he could not be relied upon seriously and 
successfully to contest the Will. 

Quere.— Whether any interest, however slight, or 
even the bare possibility of an interest in the estate 


e left by an alleged testator, is enough to entitle a 


party to oppose the Will, 44 SatinpRa MOHAN 
TAGORE v SaRaLa SUNDARI Desi, 27 0. L. J. 320 59 
Transfer Of CaS@—District Magistrate, power 
of, to transfer case outside district. 
There is no authority which enables one District 
Magistrate to transfer a case for trial to another 
. District Magistrate. O Kayamupvin v. DWARKA, 5 
O. L J. 145; 19 Cr. L. J. 671 10 
Transfer of Property Act (IV 
1882), whether exnuustive 
The Transfer of Property Act is not exhaustive 
of all modes of transfer and does not deal with 
transfer by an award. If there is a transfer of pro- 
perty which does not come within the special modes 
dealt with in the Act, the conditions as to writing 
and registration prescribed therein have no applica. 
tion. M AMIR BIBI v. AROKIAM, 34 M. L. J. 184 
6 
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———=— Se 51 -Compensation for improvements 
Purchaser for value from limited owner, position of-— 
Equitable principles. 

Where a purchaser kuows or is presumed to know 
that the vendor can sell only under certain circum. 
atances and he cither knows that such circumstances 
do not exist or wilfully abstains from making any 
inquiry on the subject, the mere fact that he pur. 
chased for consideration will not suffice to show good 
faith and he will not be able to claim compensation 
under section 51 of the Transfer of Property Act fer ` 
improvements effected by him. 

Apart from the provisions of section 5lof the 
Transfer of Property Act, however, an equitable right 
may arise in favour of the owner of a limited interest 
who makes improvements on the property in his 
possession, 

But this right can only come into existence if it 
can be shown that the true owner stood aside and 
abstained from asserting his rights. There must be 
in such cases some equity arising out of the conduct 
of the true owner and further, apart from the con- 
duct of the owner in this connection, the right cannot 
comeinto existence unless it is found that the per. 
son in possession was under a mistaken belicf that 
he had a permanent interest in the‘property. © 
Erzan Husain v. Best BAHADUR, 60. L. J.1 242 
— S. 53—Frandulent transfer—Transferees 

right under it—Bona tides—Payment of full value, 

effect of. 

The purchaser of a property, with full knowledge 
of the intention of the seller to defraud or defeat 
his creditor, is not a bona fide transferee and his 
purchase is invalid as against the creditors, even 
though full consideration was paid for the purchase 
and a portion of the purchase-money was paid 
in discharge of a debt which the seller owed to third 
persons. © AFrABCDDIN v. Bassnta Kumar Muko- 
PADHYAYA, 220. W N. 427 
S. 53—Transfer to defeat or defraud credi- 

tors, whether liable to impeachment by credito:s as 

defence to suit—Riyht of individual ere liters to set 
aside sale. 

A transfer effected with intent to defeat or 
defraud the creditors of the transferor confers a 
good title on the transferec, until it is set aside 
bya suit by the creditors for that express pur. 
pose. Tho creditors cannot pload the colourable 
nature of the transaction by way of defence to an 
action by ths transfetee to establish his title 
under the sale, if they have not already sued fov 
its cancellation. 

Per Coutts Trotter, J.—Tho mere obtaining of a 
judgment in India creates no title or only an 
inchoate titlein the judgment-creditor, and there. 
fore a creditor who impeaches a transfer must 
follow up his judgment by attaching the properties 
in order to enable him to utilise section 63 in: 
answer to a claim founded on the impeached deed: 
of transfer. 

It is inconvenient to allow each and every 
ereditor in turn to attack such deed independ. 
ently. 

Per Seshagiri Aiyar, J.—There is nothing in Hindu 
Law which is inconsistent with section 53 of tho” 
Transfer of Property Act. At any, rate, the sec. 
tion may be taken as indieating the, prixciples of 

+ 
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equity, justice and good conscience which ought 
to guide Courts in the absence of specitic legis- 
lative provisions, 

On the language of section 53 of the Transfer 
f Property Act it is open to any creditor to 
mpeach a conveyance made by his debtor, provided 
he alleges in the plaint that the sale was intended to 
defrand him and others similarly placed. 
aa ANANA CHETTY v. APPAVU OHETTIAR, 22 M, L. T. 
414 
un a Sa DB (2), presumption under, 

Under the provisions of section 68 (2) of the 
Transfer of Property Act, the vendor is deemed to 
contract with the buyer that the interest, which he 
professes to transfer, subsists and that he has power 
to transfer the same. N SHALIGRAM NaDASAHEO PANDE 
v, NARAIN 
. S. 54-—~RegistrationAct (XVI of 1908), s. 17 
whether 





Transfer of mortgage-debt—Registration, 

necessary, 

A mortgage-debt is immoveable property both 
for the purposes of section 54 of the Transfer of 
Property Act and for the purposcs of section 17 
of the Registration Act. 

Where a mortgage-debt is transferred by an 
instrument in writing and the valuc of the right, 
title and interest transferred is Rs 100 or more, 
the writing requires registration under the Registra- 
tion Act. © SAKHLUDDIN SAHA v, SONATLUA SARKAR, 
27 C. L. J. 452; 22 0. W ON. 641 98 
n amma Sa 599 — Mortgaye — Attestation,’ meaning of. 

The requirement as to attestation contained in 
section 59 of the Transfer of Property Act, is 
not complied with unless the attesting witnesses 
are able to swear both to the act of oxecution 
and the identity of the person performing the 
act. 

Where, therefore, the only evidence was that 
the attesting witnesses were on one sido of a 
parda and the executant of tho deed, a parda- 
nashhin lady, on the other, that her son took the 
deed behind the parda, returned with it bearing 
a signature purporting to be hers, and said it 
had been signed by her, and that the witnesses 
thereupon attested: 

Held,that the terms of the Statute had not 
been complied with and that the mortgage was 
void, P © Ganga PERSHAD SINGH v, ISARI PERSHAD 
Sinau, 4 P. L. W.849; 16 A. L. J. 4098; a4 M.L J. 
545; 27 C. L. J. 548; 22 C. W. N. 697; 20 Bow. L. R. 
687; 23 M. L. T, 388; (1918) M. W. N, 382; 8 L. af 
176 
- S. 59——Mortgage evecuted by pardanashin 

lady—Attestation— Witnesses on one side of pardah— 

Mortgage suit- Title paramount, question of, whether 

can be gone into. 

In the case of a document executed by a parda- 
nashin lady, itis not necessary that the attesting 
witnesses should be actually inside the parduh: they 
are deemed to be present at the execution of the docu- 
ment in such a case, although they may be screened 
off from the executant by a pardah. 

In anordinary mortgage suit, title paramount to 
and independent of the mortgagor is not a necessary 
fssye and should, as far as possible, be excluded from 
tho trial of the,suit, but that is not an absolute 
principle whiqh should apply to the circumstances 
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of each case. Where the leaving of such an issue 
undetermined would lead to inconvenience or hard- 
ship, it ia proper that it should be tried in a mortgage 
sui. Pat Zakir Raza v. MADHUSUDAN Dass, 4 P. 


L. W. 417 
769 


ma e Sa 67 
usufructuary — Bapenses 





— Sa 72— Mortgage, 
of criminal litigation conducted by mortgagee to sup- 
port title, whether chargeable on property—Suit for 
re-imbursement, maintainability of. ° 
It is .pen to doubt whether an expensive criminal 

litigation, conducted by a usufructuary mortgagee for 
the purpose of securing the conviction of persons who 
have reaped and carried away the crops on the 
mortgaged land, can be regarded as a proceeding 
necessary to support the mortgagor's title. 

Where, however, the mortgagee acts as a prudent 
owner and at the request of the mortgagor and the 
proceedings are rendered necessary, he is entitled to 
be indemnified in respect of such expenses, 

in suchan event the mortgagee has the rizht to 
add the amount so expended to the principal money 
and insi-t on its payment before redemption or sue 
separately for its recovery. 

Section 72 of the Transfer of Property Act does 
not restrict the morigagee’s remedy to what is stated 
there. Thero isan independent cause of action for 
expenses incurred under any of the clauses of the 
saction. VENKITASAM! NAIKCER v. MULHUSAMI 
PILLAI 34 M. L. J. 177; 23 M. L. T. 280 949 
— S. B2—Joint mortgage of several properties 

—Jiortgagee, right of, to enforce debt against one 

property. 

Section 82 of the Transfor of Property Act detines 
the relation of joint mortgagors inter se, and there 
is nothing in the language of the section which 
compels the conclusion that the mortgagee must 
distribute his debt in a certain manner or is unable 
to enforce it against each and every part of the 
property made security for the mortgage. Each of 
several mortgaged properties is, so far as the mort- 
gagec is concerned, liable for the entirety of the 
mortgage-debt. B Truast KRISHNA POTDAR v. RAMA 
PIRAJI BHATKHANDE, ZO Bom. L. R. 175 86 
— S. 83 —Tender of mortgage money—Deposit 

uf more than amount due, validity of —Non-acse pt. 

ance, wrongful, by morlgagee—Redemption, suit for- 

Cessation of interest—Interest to plaintiff from date of 

suit—Civil Procedure Code (Act V of 1908), O. 

XXIV, r. 2—Petition for deposit asking for costs, 

legality of —Contract Act (IK of 1872), s. 388—Tender, 

nature of. 

The deposit of a larger sum thanis due to the 
mortgagee, from which the latter is asked to 
take whatever is due to him, is valid under section 
83 of the Transfer of Property Act and from the 
date of such deposit interest on such amount ceases 
to run, 

Where a mortgagee wrongfully refuses to receive 
the amount deposited and the mortgagor is forced to 
bring a redemption suit, he is entitled to interest after 
the date of the service of the plaint and summons on 
the defendant. 

Propertiesin schedule A were mortgaged to defend. 
ant in 1902. A portion of these properties covered 
by schedule B was subsequently mortgaged to one 
R. R. sued on his mortgage and brought the sche. 
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dule B properties to sale, which were purchased by 
the plaintiff subject to defendant’s mortgage. 
Plaintiff paid the money due on schedule A mort- 

ge into Court and presented a petition, :equiring 
thet deféndant should accept it and give possession 
of all the properties or that he should take from the 
amount deposited whatever was due on the schedule 
B mortgage and deliver to him the schedule B pro- 
perties, andthat the Court should provide for the 
costs. Defendant refused to receive an unspecified 
proportionate amount, but was willing to deliver to 
plaintiff the title-deeds of the Schedule B lands only 
on receiving the entire amount due on schedule A 
properties. Plaintiff in consequence, sued for 
redemption of schedule B properties, the whole 
amount deposited remaining in Court; 

Held, (1) that as a larger amount wag deposited in 
Court than wus due under the schedule B mortgage, 
the tender was valid and iuterest ceased to run from 
its date; 

(2) that under Order XXIV, rule 2, Civil Procedure 
Cade, plaintiff was entitled to interest after the date of 
the service of the plaint and smmons on the defend- 
ant. 

Per Seshagiri Atyar, J —The rule ag to tender is part 
of the law as to performance of a contract as lard 
down in section 38 of the Contract Act. 

If parties make a bona fide attempt at performing 
their contracts, the rights of the parties should not 
be defeated by technicalities. There is no rule that 
where a person tenders a large amount and asks for 
a change, he should not have the benefit of the tea- 
der. 

Per Namer, J.—Section 83 of the Transfer of Pro- 
perty Act does not contemplate the exercise of any 
discretion by the Court in the matter of making 
either party Hable for costs or granting any relief. 
If a tender under the section is accompained by a 
prayer for costs and the Court refuses to take action 
thereon, the tender is bad. The tender is equally 
bad if, in making the deposit, the mortgagor requires 
the Court to ascertain the amount due on the 
mortgage. SUBRAMANIA AlyAaR vu. NARAYANAWAMI 
VANDYAR, 34 M. L J. 489; 7 1. W. 537 38 
= S, BA—-Tender, what amounts to. 

A mere readiness and willingness to pay not 
communicated to the creditor and witho:t the 
accompanying circumstance of the debtor being in 
a position to pay immediately if the offer is 
accepted does not amount to a valid tender. N 
SHEORATAN v, BIHARILAL Rewaram Marwapt 1O06 
— S. 84—Tender, what is—Usufructuary 

mortgage —Requisition by mortgagor for statement of 

accounts and ewpression of readiness to pay, whether 
constitutes tender—Assertion by mortgagee of title in 
himself, whether causes cessation of interest. 

The mere expression of willingness on the part 
of a mortgagor to pay the amount due on the mort- 
gage cannot amount to a tender within the meaning 
of section 84 of the Transfer of Property Act. 

The assertion of a title by the mortgagee in 
himself, coupled with a statement of the amount due 
by the mortgagor onthe mortgagein reply to a 
requisition by the latter for accounts, will not amount 
eo a dispensation of tender, nor cause a cessation of 
interest as from that date. 

Per Abdur Rahim, J.—The Transfer of Property 
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Act lays down tho conditions relating to a valid 
tender aud a valid deposit. It nowhere says that, 
even if a valid tender has not been made. interest 
willcease to run if the mortgagee happens to set 
up a right to the property in himself, 

Per Oldfield, .—The foundation of section 84 of 
the Trausfer of Property Act is that the liability for 
interest on the amount duo onthe mortgage shall 
cease from the date ofthe tonder, inasmuchas the 
person who has made the tender not merely has to 
produce money in order to make it but must also 
keep it ready for payment in Court or otherwise, 
There is a distinction between the proposal to make 
a tender and an actual tender, and there is no reason 
why a person who makes the former should be 
treated any better than a person who makes the 
latter, Wh Cuanikanr Vavxararayanim (GARU v. 
Vatsavya VENK TA SUBHADRYAMMA, Ot M, L. J, 489; 
(1918) M. W. N. 271; 24 M. L T.36 37 
— SS. 85, 88, 89 —Morigaye, suil on— 

Puisne mortgagee nut made partu, effect of - Order, 

absolute, for sale, effect of, 

Under section 45 of the Transfer of Property Act, 
a first mortgagee is bound to make a second mort- 
gigee a party to his suit for sale, and if he does 
not do so, the second mortgagee is not bound by any 
order for sale obtained in such a suit. 

Qn the making of an order absolute for sale 
under section 8Y of the Transfer of Property Act the 
mortyagee's security as well as the mortgagor's right 
to redeem are both extinguished, and for the right 
of the mortgagee under his security there is sub- 
siituted the righttoa sale conferred by the decree. 
PC Her Ram v. Suapi RAM, 6 P. L. w. 88; 16 A. 
L J. 607; 35 M. L. 4,1; 24 M.L T. 92:28 C. L.J. 








188; (1918) M. W. N. 518; 20 Box. L. R. 793 
— sS. 88, 89 * 735 
-— s. 90 oa 











S. 95—Payment by co-mortyagor—Charye, 
whether created -Payment made by natural guardian 
of co-mortgagor not appointed by Court, whether sufi- 
cient to create charge. i 
All that sectiou 93 of the Transfer of Property 

Act requires is that one of several co-mortgagors 
should redeem the mortgaged property in order to 
obtain a charge on the share of the other co-mort- 
gagors. It is nut essential that the redemption 
snould take place in Court. If the money is paid 
vut of Court andthe decree holder accepts it and 
certibes tae payment, the requirements of the section 
are fulfilled. 

Plaintiff alleged that he had paid the whole 
amount of a mortgage decree passed. jointly against 
him and the defend ent, and claimed a charge against 
the mortgaged property in respect of the amount 
paid for the defendant The defence was that the 
payment was made by the plaintiff's mother who 
Was not authorised to act on behalf of her minor son, 
the plainsiff Her name was proposed as the guar- 
dian ai litem of the plaintif in the mortgage snit 
but she was removed from the guardianship and 
the defendant was appointed in her place: 

Held, that though the payment by the plaintif’’s® 
mother was irregular, the acceptance of the decree- 
holder amounted to a certifigate that the payment was 
duly mado and had the effect of curing dhe irregn- 
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larity and that the plaintiff, therefore, acquired a 
valid charge over the defendant’s share in the mort- 
gaged property N TUKARAM v. APJUNA 904 
ma —— Ss g€) 42, 743 
-— S. 123—Gift—Registration—Buddhist Law, 
Burmese— Religious gift, whether requires registration. 
Burmese Buddhist religious gifts are not exempted 
from the operation of section 123 ofthe Transfer 
of Property Act. Therefore, a gift or dedication of a 
Kyaung is not valid unless registered. L S36 


ZAYANTA v. U NAGA 

Trust— Dedication, proof of—Trustee, power of, to 
transfer trust property Hindu Law-~Temple pro- 
perty—Mahant, alienation by. 

Where there was no clear proof of dedication in 
regard to a village, but it was found that for more 
than 200 years the village had been incorporated 
with a particular asthan, had been held by ite mahant 
from time to time and had been treated as a part of 
the asthan property: 

Held, that under these circumstances a dedication 
either by the mahant towhom the village had 
originally been granted or by one of the persons who 
guceceded him might be presumed. 


Where a tenure is in the nature ofa trust for a 
charitable purpose, the trustee has no right to trans- 


fer the same except for legal necessity. BaspeEo 
Ban v RAM SARAN, 5 O. L. J. 38 292 
-———-, public, for religious purposes 213 
Trusts created by Will, whether liable to 

duty 578 
U., P. Land Revenue Act (IH of ars! ds 


S. III 873 
ss. III, 112, 132, 133—Partition, 


suit, for—Objection by persons not recorded co-sharers, 

nehether matntainable—Appeal, forum of—Jurisdic- 

tion. 

In a partition suit of certain land, trees and 
wells, the defendants objected to the partition on 
the ground that when their ancestera sold the 
village, they reserved to themselves and their heirs 
the said land, ete. The Assistant Collector decided 
in favour of the objectors, overruling the plaint- 
ifs plea that defendants not being recorded co- 
sharers had no locus standi to object to the partition, 
The plaintiff preferred an appeal to the District 
Judge, who allowed it on the ground that the objec- 
tors not being recorded co-sharers could not object 
under section 111 of the Land Revenue Act: 

Held, that the defendants not being recorded co- 
aharers, sections 111 and 112 of the U. P. Land 
Revenne Act had no application tothe case and that 
no appeal, therefore, lay to the District Judge. A 
LABHU v. BADHA CHARAN 544 
SS. 132, 133 544 
Valuation of SUit—Swuit for declaration that 

property attached is not liable to sale, value of— 

Jurisdiction. 

The value for purposes of jurisdiction of a suit for 
a declaration that a certain property attached in exe- 
gution of a decree is not liable to sale, is the 
valfe of the decree sought to be executed, and not 
the value of tle property attached. A ANANDI 
Kunwar v, Raw NIRANJAN”DaAS, 16 A, L, J. 874 494 

e 
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Venue Of case, kow to be determined. 

The venue of a case must be determined by the 
nature of the claim as laid, and not by the nature of 
the defence set up. N KAMA v. BHAJANLAL ar 
LAL 
Vizagapatam Agency Rules, Rule 

X, cl. (5)—Suit by purchaser of mokhasa gn 

Cout auction to recover rent illegally collected by 

judgment-debtor and to restrain further collections, 

whether suit ‘for immoveable property’ — Jurisdiction 
of Agency Court—Leave of Agent, whether necessary 

— Madras Local Boards Act (V of 1834), s. 78. 

The expression ‘suit for land oxother immoveable 
property’ in clause 5 of Rule X of the Vizagapatam 
Agency Rules bearsthe same construction as in 
section 12 of the Letters Patent of the Madras High 
Court 

The plaintiff purchased a mokhasa held by some 
of the defendants in a Court sale in executlon of a 
decree against the Ist defendant the Zemindar, part 
uf whose estate it was. The Ist defendant having 
collected cess by virtue of his being the registered 
Zemindar, the plaintiff sned for recovery of the 
amounts collected by the Ist defendant and for an 
injunction restraining him from making future 
collections: 

Held, that this was a suit to recognize the plaintiff 
as a land-holder for the purpose of section 73 of 
the Madras Local Boards Act and could be filed in 
the Agency Court, Vizagapatam, without the Agent's 
permission, WI MAHARAJAH OF JEYPORE v, LAKSHMI 
NARASIMHA, 7 L. W. 564; 35 M, L J, 234 729 
Wajib-ul=arz, entry in, value of—Parjote, pay 

ment of-—Suit to recorer parjote, matmntainabilily of. 

The wajib-wl-aizof a village recorded that every 
shopkeeper in the village was liable to pay parjote 
at a certain rate: 

Held, that the entry pointed to the fact that the 
payment was based on agreement and net ou custom 
and that being rent payable in kind under the terms 
of the wajib-ul-arz it could be recovered by suit. A 
MUHAMMAD Faiyaz ALI KHAN v. BEHARI, 15 A. L. J. 
873: 40 A, 5d 
Water rights—Government channel, right to use 

of, for irrigation — Easement —Possessory rights, claim 
of, legality of—Injunction, suit for, to restrain threat. 
ened interference with possessory rights, maintain- 
ability of—Declaration, prayer for—Government not 
impleaded as party, effect of. 

Ryotwavi landholders can only claim a supply of 
water for irrigation of their lands from a Govern- 
ment channel subject to the right of the Government 
to regulate the distribution and supply in such 
manner as they deem fit. 

No easoment or prescriptive right can be acquired 
by a person in water in a Government channel when 
that water has been supplied by Government for 
the purpose of irrigating lands and in fulfilment, of 
the duty cast on them to supply water to lands which 
they classify as wet. 

No person can claim possessory rights in a channel 
and ask for an injunction restraining threatened 
interference with such rights 

There can be no possessory rights in connection 
with incorporeal hereditaments, Where a right to 
easement, has not ripened by enjoyment for the 
prescribed period, the person who is in actuale 
enjoyment would not get any remedy against any 
person interfering with such user and enjoyment, 
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Plaintiffs sued for recovery of certain lands from 
their lessees, the defendants. They also asked for 
an injunction restraining defendants from obstruct- 
ing the flow of water into their lands from a 
Government channel called the Diguva channel and 
for a declaration of their rights. Plaintiffs did not 

‘establish any right of easement to the water in the 

channel, but they based their right to the injunc- 
tion on the ground that, as the defendants, their 
lessees, were enjoying the water in the channel 
under some arrangement with Government, they 
must be deemed to have been in possession of the 
right to take water. The Secretary of State was not 
made a party to the suit: 

Held, (1) that plaintifs were not entitled to the 
injunction, as they could not be deemed to have had 
such possession as to entitle them to the relief; 

(2) that asthe Government was nota party, the 
Court could not, behind their back, give the plaintiffs 
the declaration asked for. Wl Mauanxanr LAKSH- 
MIAH v. KARNAM NARAYANAPPA, 34 M. L., J. 426; 
(1918) M. W. N. 276; 23 M. L. T, 337 
Will—Conditio'al ratification of partition by 

testator, effect of—Suit by legatees impeaching parti. 

Ken, culidity of. 
J ~ A.terjStor, by his Will, declared thut the sharo 

; allottea to him in a partition previously effected as 

‘ between himself and his co-parceners was to be 
taken by his heirs on his death, if he did not ques- 
tion the partition during his lifetime. In a suit by 
the legeteas undor the Will to set aside the partition: 

; Held, ..at the conditional ratification of the 
partition by the testator was valid and that the suit 

was, therefore, not maintainable. ME Kanntant 

AMMAL UU, NARAYANA Menon, (1913) M. W. N. 38 

753 

, construction of 749 

~——— Legatee of specific property——Mesne profits, 

date of accrual of—Interest, award of, on mesne pro- 
fits, legality of. 

A legateo under a Will to whom specific property 
has been devised, is entitled to mesne profits thereon 
from the date of the testator’s death, 

The Court will, however, not charge an executor, 
who has been guilty of delay in accounting, with 
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interest on arrears of income not paid by him. 
Wi Govwni v. NARAINA MUCHINTHAYA, 28 M. L T. 
853; 7 L, W. 613 66 

, oral, title based on— Burden of proo, 

Where a person bases his title on an oral Will the 
onus lies heavily on him of proving the prociss 
words on which he relies. P Narain u. GAINDO, 3 
P. W. R. 1915 
Workman’s Breach of Contract 

Act (XII of 1859), S. [—Dealer in stones, 

whether artificer, workman or labourer. 

Accused who dealt in stones took an advance fro 
the complainant underanagreement tosupply the latt 
with stones from time to time according to the te 
of an agreement entered into between the pa 
Accused failed to supply the stones and compl 
made an application under the Workman’s Br, 
Contract Act: 

Held, that the contract was not a cont 
artificer, workman or labourer nor was 
advanced on account of work to be perf 
artificer, workman or labourer and that, 
provisions of the Workman’s Breach 
had no application to the case 
Manmup ALi, 16 A. L. J. 407; 19 C 
I Magistrate of P 

Jurisdiction. 

The term “a Magistrate of F 
the Workman’s Breach of Cont 
toa Magistrate in the terr} 
jurisdiction the employer 
business. 

There is nothing in se 
Breach of Contract Act 
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the contract was ma 
try an offence under 
jurisdiction. 


jurisdiction. 
S, L, R, 12 


